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JUDGES 


OF  THB 


UNITED  STATES  CIRCUIT  COURTS  OF  APPEALS  AND  THE 
CIRCUIT  AND  DISTRICT  COURTS. 


FIRST  CIRCUIT. 

Hod.  OLIYSR  WENDELL  HOLMES,  Circuit  Justice Washinston*  D.  C. 

Hon.  LB  BARON  B.  COLT.  Circuit  Judge Bristol,  E,  L 

Hon.  WILLIAM  L.  PUTNAM,  Circuit  Judge PortUad,  Me. 

Hon.  FRANCIS  C.  LOWELL,  Circuit  Judge  ^ Boston,  Mass. 

Hon.  CLARENCE  HALE,  District  Judge,  Maine  , PorUand,   Me. 

Hon.  FRANCIS  C.  LOWELL,  DUtrlct  Judge,  MassachusetU  ^ Boston,  Mass. 

Hon.  FREDERIC  DODOE,  District  Judge,  MassachusetU  > Boston.  Mass. 

Hon.  EDGAR  ALDRICH.  District  Judge,  New  Hampsbire LltUeton,  N.  H. 

Boo.  ARTHUR  L.  BROWN,  Distriet  Judge,  Rhode  Ulaod ProTidenot.  E.  L 


SECOND  CIRCUIT. 

Hon.RUFUS  W.  PECKHAM.  Circuit  Justice Washington,  D.  0. 

Hon.  WILLIAM  J.  WALLACE,  ClreuH  Judge Albany^  N.  T. 

Hon.  B.  HENRT  LACOMBE,  Circuit  Judge New  York,  N.  T. 

Hon.  WILLIAM  K.  TOWN8END,  Circuit  Judge New  HaTon,  Conn. 

Hon.  ALFRED  C.  COXB,  Circuit  Judge   * UUca,   N.  Y 

Hon.  JAMBS  P.  PLATT.  District  Judge,  Connecticut    Hartford,  Conn. 

Hon.  EDWARD  B.  THOMAS.  District  Judge.  E.  D.  New  York....8»  Ubertj  St.,  New  York. 

Hon.  OBOROE  W.  RAY,  DUtrlct  Judge.  N.  D.  New  York  Norwich.  N.  Y. 

Hon.  OBOROE  B.  ADAMS.  District  Judge,  S.  D.  New  York   New  York,  N.  Y. 

Hon.  OBOROE  C.  HOLT,  District  Judge,  8.  D.  New' York  New  York,  N.  Y 

Hon.  JOHN  R.  HAZEL,  District  Judge,  W.  D.  New  York Buffalo,  N.  Y. 

Hon.  HOYT  H.  WHEELER,  District  Judge,  Vermont BratUeboro,  Vt 


THIRD  CIRCUIT. 


Hon.  HBNRY  B.  BROWN,  Circuit  Justice  Washington,  D.  C. 

Hon.  MARCUS  W.  ACHE^N,  Circuit  Judge Pittsburgh,  Pa. 

Hon.  GEORGE  M.  PAI^LAS*  Circuit  gfudge Philadelphia,  Pa. 

« Appointed  Circuit  Judge  Februarj  tt,  1906. 
*  Appointed  Februanr  28,  1906. 
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Hon.  GBOROB  GRAY.  Circuit  Judse Wllmlnston,  D«1. 

Hon.  EDWARD  O.  BRADFORD.  District  Jndgo.  Delaware Wilmington,  Del. 

Hon.  JOSEPH  CROSS,  Dtotrtct  Judge,  New  Jersey* Elisabeth,  N.  J. 

Hon.  WILLIAM  M.  LANNINO,  District  Judge,  New  Jersey   Trenton.  N.  J. 

Hon.  JOHN  B.   McPHBRSON,  District   Judge,  B.  D.  PennsyUanU PhlUdelphla,  Pa. 

Hon.  J.  B.  HOLLAND,  District  Judge.  B.  D.  PennsylvanU  Philadelphia.  Pa. 

Hon.  ROBERT  WODROW  ARCHBALD,  District  Judge,  M.  D.  PennsylTania..  Scran  ton,  Pa. 
Hon.  JOSEPH  BUFFINOTON,  District  Judge,  W.  D.  PennsylTania PitUburgh.  Pa. 


FOURTH  CIRCUIT. 


Hon.  MBLVILLB  W.  FULLER,  Circuit  JusUce ^ Washington,  D.  a 

Hon.  NATHAN  GOPF.  Circuit  Judge Clarksburg,  W.  Va. 

Hon.  JETER  C.  PRITCHARD,  Circuit  Judge  ^^^ AshevUle,  N.  C. 

Hon.  THOMAS  J.  MORRIS,  District  Judge.  Maryland BalUmore,  Md. 

Hon.  THOMAS  R.  PURNELL.  District  Judge.  E.  D.  North  Carolina Ra)elg)tL  N.  C. 

Hon.  JAMBS  B.  BOYD,  District  Judge,  W.  D.  North  Carolina. Greensboro,  N.  a 

Hon.  WILLIAM  H.  BRAWLEY,  District  Judge,  B.  and  W.  D.  South  Car.  .Charleston.  8.  a 

Hon.  BDMUND  WADDILL.  Jr..  District  Judge,  E.  D.  Virginia Richmond,  Va. 

Hon.  HENRY  CLAY  McDOWELL,  District  Judge,  W.  D.  VirglnU Lynchburg,  Va. 

Hon.  JOHN  J.  JACKSON.  District  Judge.  N.  D.  West  Virginia* Parkersburg,  W.  Va. 

Hon.  ALSTON  O.  DAYTON,  District  Judge.  N.  D.  West  VirglnU* PhlUppl,  W.  Va. 

Hon.  BENJAMIN  F.  KELLER,  District  Judge,  S.  D.  West  Virginia. Branwell,  W.  Va. 


FIFTH  CIRCUIT. 


Hon.  EDWARD  D.  WHITE,  Circuit  Justice Washington,  D.  C. 

Hon.  DON  A.  PARDEE,  Circuit  Judge Atlanta,  Ga. 

Hon.  A.  P.  Mccormick,  circuit  Judge Dallas,  Tex. 

Hon.  DAVID  D.  SHELBY,  Circuit  Judge  HunUvlUe,  Ala. 

Hon.  THOMAS  GOODS  JONES,  District  Judge,  M.  and  N.  D.  Alabama.  ..Montgomery.  Ala. 

Hon.  HARRY  T.  TOULMIN,  District  Jud^e,  S.  D.  Alabama Mobile,  Ala. 

Hon.  CHARLES  SWAYNE,  District  Judge,  N.   D.   Florida Pensacola.  Fla. 

Hon.  JAMES  W.  LOCKE,  District  Judge,  8.  D.  Florida JacksonTlIle.  Fla. 

Hon.  WILLIAM  T.  NEWMAN,  District  Judge.  N.  D.  Georgia AUanta.  Ga. 

Hon.  EMORY  SPEER.  District  Judge,  a  D.  GeorgU Macon,  Ga. 

Hon.  CHARLES  PARLANQE.  District  Judge,  E.  D.  LoulsUna New  Orleans,  La. 

Hon.  ALECK  BOARMAN.  District  Judge,  W.  D.  Louisiana Shrereport,  La. 

Hon.  HENRY  C.  NILBS.  District  Judge,  N.  and  8.  D.  Mississippi Kosciusko,  Miss. 

Hon.  DAVID  B.  BRYANT.  District  Judge.  B.  D.  Texas Sherman.  Tex. 

Hon.  EDWARD  R.  MEEK.  District  Judge.  N.  D.  Texas. Ft  Worth,  Tex. 

Hon.  WALLER  T.  BURNS,  District  Judge,  8.  D.  Texas Houston,  Tex. 

Hon.  THOMAS  8.  MAXEY,  District  Judge,  W.  D.  Texas Austin,  Tex. 

SIXTH  CIRCUIT. 

Hon.  JOHN  M.  HARLAN.  Circuit  Justice Washington,  D.  C. 

Hon.  HENRY  F.  SEVER  ENS,  Circuit  Judge Kalamasoo,  Mich. 

Hon.  HORACE  H.  LURTON,  Circuit  Judge Nashville,  Tenn. 

Hon.  JOHN  K.  RICHARDS.  Circuit  Judge  Ironton,  Ohio. 

Hon.  ANDREW  M.  J.  COCHRAN,  District  Judge,  B.  D.  Kentucky Corlngton,  Ky. 

Hon.  WALTER  EVANS,  District  Judge,  W.  D.  Kentucky.., LoulSTllle.  Ky. 

Hon.  HENRY  H.  SWAN.  District  Judge.  B.  D.  Michigan Detroit,  Mich. 

Hon.  GBOROB  P.  WANTY,  District  Judse,  W.  D.  Michigan. Grand  Rapids,  Mich. 

Hon.  AUGUSTUS  J.  RICKS,  District  Judge,  N.  D.  Ohio Cleveland,  Ohio. 

*  Appointed  March  17,  1906. 
«  Resigned  March  11.  1906. 

*  Appointed  March  14,  1906. 
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Hbb.  FRANCIS  J.  "WTNO.  District  Judge.  N.  D.  Ohio* Cl«iTeland»  Ohio. 

Hob.  ROBERT  W.  TATLiER,  District  Judge,  N.  D.  Ohio* Youngetown,  Ohio. 

Hon.  ALBERT  C.  THOMPSON.  DUtrict  Judge,  8.  D.  Ohio Cincinnati,  Ohio. 

Hob.  CHARLES  D.  CLiARK.  District  Judge.  E.  and  M.  D.  Tennessee.... ChmtUnooga,  Tenn. 

Hon.  BU  S.  HAMMOND,  District  Judge,  W.  D.  Tennessee* Memphis,  Tenn. 

Hon.  JOHN  B.  McCAIJU,  District  Judg«,  W.  D.  Tennessee* Memphis,  Tenn. 


SEVENTH  CIRCUIT. 


Hon.  WILLXAM  R.  DAT,  Circuit  JusUce ..Washington.  D.  C. 

Hon.  JAMBS  Q.  JENKINS.  Circuit  Judged Billwaukee,  Wis. 

Hon.  CHRISTIAN  a  KOHLSAAT,  Circuit  Judge" Chicago,  IlL 

Hon.  PETER  S.  OROSSCUP,    Circuit   Judge  Chicago.    111. 

Ron.  FRANCIS  B.  BAKER.  Circuit  Judge  Indianapolis,  Ind. 

Hon.  WILUAM  H.  SEAMAN,  Circuit  Judge  >* Sheboygan,  Wis. 

Hon.  CHRISTIAN  C.  KOHLSAAT.  District  Judge.  N.  D.  Illinois" Chicago,  111. 

Hon.  KBNESAW  M.  LANDIS,  District  Judge,  N.  D.  Illinois  » Chicago,  lit 

Hon.  SOLOMON  H.  BETHBA,  District  Judge,  N.  D.  lUinoU  " Chicago,  lU. 

Hon.  FRANCIS   M.  WRIGHT,  District  Judge,  E.  D.  UllnoU  >« Urbana,  HL 

Hon.  J.  OTIS  HUMPHREY.  District  Judge.  S.  D.  IlUnoU Springfield,  III. 

Hon.  ALBERT  B.  ANDERSON.  DUtrict  Judge.  Indiana Indianapolis.  Ind. 

Hon.  WILLIAM  H.  SEAMAN.  District  Judge.  E.  D.  Wisconsin  " Sheboygan,  WU. 

Hon.  JOSEPH  V.  QUARLBS.  District  Judge,  B.  D.  Wisconsin  » Milwaukee,  Wis. 

Hon.  ROMANZO  BUNN,  District  Judge,  W.  D.  WUconsin^ Madison,  Wis. 

Hon.  ARTHUR  L.  SANBORN,  DUtrict  Judge,  W.  D.  Wisconsin^' Madison,  Wis. 


EIGHTH  CIRCUIT. 

Hon.  DAVID  J.  BREWER,  Circuit  Justice Washington,  D.  O. 

Hon.  WALTER  H.  SANBORN.   Circuit  Judge St  Paul,  Minn. 

Hon.  AMOS  M.  THAYER.  Circuit  Judge St  Louis,  Mo. 

Hon.  WILLIS  VAN  DBVANTER.  Circuit  Judge    Cheyenne,  Wyo. 

Hon.  WILLIAM  C.  HOOK.  Circuit  Judge  Leayenworth,  Kan. 

Hon.  JACOB  TRIBBER,  District  Judge.  B.  D.  Arkansas Little  Rock.  Ark. 

Hon.  JOHN  H.  ROGERS,  DUtrict  Judge,  W.  D.  Arkansas Ft  Smith.  Ark. 

Hon.  MOSES  HALLETT.  DUtrict  Judge,  Colorado Denrer,  Colo. 

Hon.  HBNRT  THOMAS  REED,  District  Judge,  N.  D.  Iowa Cresco,  Iowa. 

Hon.  SMITH  McPHERSON,  District  Judge,  S.  D.  Iowa. Red  Oak,  Iowa. 

Hon.  JOHN  C.  POLLOCK,   District  Judge,  Kansas Topeka,  Kan. 

Hon.  WM.  LOCHREN,  District  Judge,  Minnesota MinneapoUs,  Minn. 

Hon.  PAGE  MORRIS,  DUtrict  Judge,  Minnesota Duluth,  Minn. 

Hon.  ELMER  B.  ADAMS.  District  Judge,  B.  D.  Missouri St  Louis.  Mo. 

Hon.  JOHN  F.  PHILIPS.  DUtrict  Judge,  W.  D.  Missouri Kansas  City.  Mo. 

Hob.  W.  H.  MUNGER,  DUtrict  Judge,  Nebraska Omaha,  Neb. 

Hob.  CHARLBS  F.  AMIDON,  DUtrict  Judge,  North  Dakota Fargo,  N.  D. 

Hob.  JOHN  B.  CARLAND,  District  Judge,  South  DakoU Sioux  FalU,  8.  D. 

Hon.  JOHN  A.  MARSHALL.  DUtrict  Judge,  Utah Salt  Lake  City,  Utah. 

Ben.  JOHN  A.  RINBR,  District  Judge,  Wyoming •••••••••• Cheyenne,  Wyo. 

*  Resigned  February,  1906. 

*  Appointed  to  succeed  FrancU  J.  Wing. 
•Died  December  17,  19(M. 

*  Appointed  January  17,  1906. 
"  Resigned  February  2S,  1906. 

°  Appointed  Circuit  Judge  March  18,  190S. 
"  Becsme  Circuit  Judge. 
"Appointed  March  18.  1906. 
*«  Appointed  March  17,  1906. 
"Appointed  March  6.  1906. 
"Resigned  January  9»  1906. 
''Appointed  to  succeed  Romanso  Bunn. 
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NINTH  CIRCUIT. 

Hon.  JOSEPH  McKENNA.  Clrcoit  Justice WMtaincton*  D.  a 

Hon.  WM.  W.  MORROW,  Ctrcttit  Jttdgo San  FrandMo.  CaL 

Hon.  WILLIAM  B.  QILBBRT,  Circuit  Judge Portland,  Or. 

Hon.  ER8KINB  M.  ROSS.  Circuit  Judge Lot  Angelee.  CaL 

Hon.  JOHN  J.  Dfl  HAVBN,  District  Judge.  N.  D.  Calitornla San  Fraaoteoo.  OaL 

Hon.  OUN  WELLBORN.  District  Judge.  8.  D.  CaUfomU Los  Angeles.  CaL 

Hon.  JAMBS  H.  BBATTT.  Dlstrtot  Judge.  Idaho Boise  Cltjr.  Idaha. 

Hon.  WILLIAM  H.  HtTNt.  District  Judge.  Montona  Helena.  Mont. 

Hon.  THOMAS  P.  HAWLBT.  District  Judce.  Nevada Carson  City.  Not. 

Hon.  CHARLES  B.  BBLUNOER.  District  Judge.  Oregon Portland,  Or. 

Hen.  CORNELIUS  H.  BAN90ED,  District  Judge,  Washington Seattle,  Wash. 
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67  O.  C.  A.  427. 

CERTIFICATES. 

Of  receivers.    26  G.  C.  A.  350. 
Of  corporate  stock— Cancellation.     65 
C.  C.  A.  167. 

CERTIORARI. 
From  supreme  court    1  G.  G.  A.  6. 

CHARITIES. 

Liabilities  of  charitable  institutions 
for  neg.'.gence.     47  C.  G.  A.  134. 

CHARTER. 

Implied    warranty    of    seaworthiness. 

15  C.  C.  A.  388 ;   60  C.  C.  A.  179. 
Cancellation,   surrender,   or   rescission 

of  charter  of  vessel.    61  C.  C.  A.  569. 

GHATl  EL  MORTGAGES. 
Controlling  effect  of  state  decisions  in 
United  States  courts.     11  O.  G.  A,  88. 

CHILD. 

Death  of  parent  by  wrongful  act- 
Damages.     1  C.  C.  A.  34. 

Imputed  negligence.     34  C.  O.  A.  4. 

Age  as  affecting  contributory  negli- 
gence.    37  C.  C.  A.  362. 

CHINESE. 
Citizenship.     1  C.  0.  A.  212;  35  G.  C. 
A.  332. 

CIRCUIT  COLTITS. 
Review  of  jurisdiction  of  circuit  courts. 
48  a  C.  A.  351. 

CIRCUIT  COURTS  OF  APPEALS. 

Certiorari  from  supreme  court.  1  G.  C. 
A.  5. 

Jurisdiction.  1  G.  G.  A.  6;  32  C.  C.  A. 
475. 

Effect  of  previous  decisions  as  to  va- 
lidity of  patents.  3  C.  C.  A.  5<>o; 
27  C.  C.  A.  427;   32  C.  C.  A.  484. 

Review  of  Interlocutory  decrees  in  pat' 
ent  cases.  3  C.  C.  A.  572;  27  C.  C. 
A.  189;  32  C.  C.  A.  484. 

Orders,  decrees,  and  judgments  review- 
able.   13  C.  C.  A.  374. 

Enjoining  proceedings  in  state  courts. 

16  C.  C.  A.  90 ;  27  C.  C.  A.  575 ;  63 
C.  C.  A.  437. 

Conflicts  of  jurisdiction  between  fed- 
eral and  state  courts.  22  C.  C.  A. 
356;   26  C.  C.  A.  49. 

Jurisdiction  on  habeas  corpus.  25  C. 
C.  A.  11. 

Review  of  jurisdiction  of  circuit  courts. 
48  C.  C.  A.  351. 

CITIZENSHIP. 
Of  Chinese.     1  C.  O.  A.  212;   35  G.  O. 
A.  332. 
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CITIZENSHIP— Cont'd. 

Of  aliens  under  state  and  federal  laws. 
6  C    C    A    37 

Of  corporations.  6  C.  C.  A.  174;  10 
C.  C.  A.  240;  27  C.  C.  A.  301. 

Diverse  citizenship  as  a  ground  of  fed- 
eral jurisdiction.  10  C.  C.  A.  249; 
27  C.  C.  A.  29a 

Of  married  women.    65  0.  C.  A.  5. 

COLLISION. 

As  a  peril  of  the  sea.    19  C.  C.  A.  408. 

Collision  rules— Speed  of  steamers  in 
fog.     28  C.  C.  A.  5.32. 

Collision  rules— Speed  of  sailing  ves- 
sels in  fog.    29  C.  C.  A.  308. 

Signals  of  meeting  vessels.  30  C.  O. 
A.  630. 

Overtaking  vessels.    60  C.  C.  A.  254. 

COLOR  OF  TITLE. 
Tax  deed  as  color  of  tiUe.    24  G.  G. 
A.  402. 

COMMERCE. 

Taxation  of  interstate  commerce  by 
state.    8  C.  C.  A.  492. 

Jurisdiction  of  federal  courts  of  suits 
under  interstate  commerce  act.  11 
C.  C.  A.  318. 

State  laws  interfering  with  interstate 
or  foreign  commerce — Exclusion,  reg- 
ulation, and  taxation  of  foreign  cor- 
porations.   24  C.  O.  A.  13. 

In8i)ection,  quarantine,  and  sanitary 
regulations  interfering  with  inter- 
state commerce.    59  C.  C.  A.  191. 

CONSTITUTIONAL  LAW. 

Due  process  of  law  in  revenae  proceed- 
ings.   8  C.  C.  A.  398. 

Regulation  of  commerce  by  taxation. 
8  C.  C.  A.  492. 

Restrictions  on  grants.     14  C.  C.  A.  6. 

Limitations  of  taxing  power.  23  C.  C. 
A.  515. 

Interference  with  interstate  or  foreign 
commerce.    24  C.  C.  A.  13. 

Constitutional  limitations  of  municipal 
indebtedness.     36  C.  C.  A.  6. 

Trial  by  jury  in  criminal  prosecutions. 
39  C.  a  A.  275. 

CONTEMPT. 
Liability  of  attorneys.    48  C.  C.  A.  7. 

CONTRACT  LABOR. 
Importation.    66  C.  O.  A.  13a 

CONTRACTS. 

lmi)lied  obligation  to  pay  for  benefits 
received.    2  C.  C.  A.  488. 

Jurisdiction  of  federal  courts  as  to 
laws  impairing  obligation  of  con- 
tract    11  C.  C.  A.  310. 

Relating  to  use  of  trade-name.  14  C. 
C.  A.  KM. 

Mutuality  In.    15  C.  C.  A.  543. 

Intent  as  an  element  in  offer  and  ac- 
ceptance.    16  C.  C.  A.  199. 

Admiralty  jurisdiction  over.  18  C.  C. 
A.  347;   27  C.  C.  A.  530. 

Of  common  carriers  other  than  for  car- 
riage.   20  C.  C.  A.  521. 


CONTRAOTS-Confd. 

Restraining  competition  in  bidding  for 
public  works  at  judicial  sales,  etc. 
28  CCA   192 

For  lobby  services.    29  C.  C.  A.  446. 

Breach  of  executory  contract — Accru- 
al of  right  to  sue.    30  C.  C.  A.  210. 

Divisibility  of  contracts.  30  C.  C.  A. 
467. 

Of  persons  non  compos  mentis  under 
guardianship.    34  C.  C.  A.  204. 

Monopolistic  contracts — Validity  as  af- 
fected by  public  policy.  9  C.  C.  A- 
666 ;   34  C.  C.  A.  48a 

Marketable  title.    40  C.  C.  A.  592. 

Sufficiency  of  expression  of  considera- 
tion in  memorandum  within  statute 
of  frauds.    46  C.  C.  A.  183. 

Persons  entitled  to  enforce  specific  per- 
formance.    47  C.  C.  A.  493. 

Enforcement  of  contracts  requiring 
performance  of  continuous  acts.  49 
C.  C.  A.  103. 

Discharge  of  surety  on  building  con- 
tract by  change  in  obligation  or  duty 
of  principal.    52  C.  C  A.  427. 

Marriage  by  mutual  agreement  52  C 
C.  A.  581. 

Restraining  breach  of  contract  of  em- 
ploy^ not  to  engage  in  competing 
business.     53  C.  O.  A.  402. 

Validity  of  contracts  with  public  of- 
ficers as  aflfected  by  legality  of  ob- 
ject or  consideration.  50  C.  C.  A. 
10. 

For  sale  of  things  to  be  produced  or 
manufactured.    58  C.  C.  A.  303. 

Merger  of  contracts.     60  O.  O.  A.  6. 

Relating  to  liability  of  master  for  neg- 
ligence causing  injury  to  or  death  of 
servant.    02  C.  C.  A.  5. 

Enforcement  of  contracts  of  which 
time  is  the  essence.    63  C.  C.  A.  .5<]2. 

Relation  of  carrier  to  persons  carried 
under  contract  with  tneir  employers. 
67  C.  C.  A.  427. 

CONTRIBUTION. 
On  marine  loss — General  average.    20 
C.  C.  A.  357. 

COPYRIGHTS. 
Laches  as  a  defense  in  suits  for  in- 
fringement.    22  C.   C.   A.   211;    36 
C.  C.  A.  013. 
Matter  subject  to  copyright    58  O.  C. 
A.  273. 

CORPORATIONS. 

Citizenship  for  purposes  of  federal  ju- 
risdiction. 6  C.  C.  A.  174 ;  10  C.  O. 
A.  249 ;  27  C.  O.  A.  298. 

Status  of  foreign  corporations.  7  C 
C.  A.  419. 

Dissolution  of  foreign  corporation.  7 
C.  C.  A.  421. 

Jurisdiction  of  federal  courts  in  suits 
against  federal  corporations.  11  C!. 
C.  A.  314. 

Personal  liability  of  directors  for  negli- 
gence. 12  C  C.  A,  680;  83  C.  C. 
A.  230. 
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CORPORATIONS— Cont'd. 

The  power  of  officers  and  directors  in 
their  individoal  capacity  to  deal  with 
corooration.    13  C.  C.  A.  466. 

Use  of  corporate  name  as  trade-name. 
17  C.  C.  A.  570;  27  C.  C.  A.  357. 

Stocl^holders'  liability  to  creditors  in 
equity.  23  C.  C.  A.  316;  33  0.  a 
A.  23. 

Exclosion,  regulation,  and  taxation  of 
foreign  corporations.    24  C.  C.  A.  13. 

Power  to  assign  for  benefit  of  credit- 
ors.   24  C.  C.  A.  221. 

Foreign  corporations  •*doing  business" 
in  state.      33  C.  C.  A.  585. 

DabiUty  for  torts.     39  C  a  A.  9. 

Rights  and  liabilities  of  pledgees  of 
stock.    42  C.  C.  A.  135. 

Senrice  of  process  on  foreign  corpora- 
tions.    45  C.  C.  A.  3. 

Acts  of  corporators  and  promoters. 
46  C.  C.  A.  576. 

Power  to  form  partnership.  60  C.  C. 
A.  131. 

Effect  of  judgment  against  corpora- 
tion in  action  to  enforce  stockhold- 
er's liability.    52  C.  O.  A.  305. 

Limitation  of  actions  against  corpo- 
rate ofHcers.    53  C.  C.  A.  7. 

Cancellation  of  certificates  of  corpo- 
rate stock.     55  C.  C.  -\.  167. 

Liability  of  transferrors  and  trans- 
ferees of  corporate  stock  for  assess- 
ments.   61  G.  G.  A.  322. 

Liabilities    enforceable    against    reor- 

fanized   corporations.    (!^   G.   G.   A. 
47. 

COSTS. 
Right  to  costs  in  equity.    17  C.  C.  A. 
368. 

COUNTERFEITING. 
Nonmailable  matter.    30  C.  0.  A.  86. 

COURTS. 
Dicta.    64  G.  G.  A.  861. 

CREDIT. 
Loss  of  as  element  of  damages.    62  G. 
G.  A.  612. 

CREDIT  INSURANCE.     19  0.  O.  A. 
271 :  34  G.  G.  A.  165. 

CRIMINAL  LAW. 

Practice  on  trial  before  jury,  26  G.  G. 
A.  528. 

Trial  by  jury  in  criminal  prosecutions. 
38  C.  CL  A.  275. 

Prosecution  and  punishment  of  ac- 
cessories.   44  G.  C.  A.  326. 

Power  of  court  to  revise  sentence.  46 
C.  C.  A.  412- 

Restraining  criminal  proceedings.  51 
C.  G.  A.  133. 

Proof  of  corpus  delicti  to  corroborate 
a  confession.     53  G.  G.  A.  278. 

Comments  of  counsel  and  instructions 
on  failure  of  accused  to  testify.  54 
0.  C.  A.  373. 

Preliminaries  to  introduction  of  sec- 
ondary evidence  in  criminal  prosecu- 
tions.   61  C.  C.  A.  117. 


CUSTOMS  AND  USAGES. 
Presumptions.    56  G.  G.  A.  394. 

CUSTOMS  DUTIES. 
Interpretation  of  commercial  and  trade 
terms  in  tariff  laws.    18  C.  C.  A.  545. 

DAMAGES. 

Mental  suffering  as  an  element  of  dam- 
age in  general.    11  C.  C.  A.  556. 

For  mental  suffering  for  delay  in  de- 
livery of  telegram.  11  C.  G.  A.  571; 
15  G.  C.  A.  250;  28  G.  G.  A.  62. 

Delay  in  transmission  of  telegraphic 
message.     14  C.  C.  A.  177. 

Measure   of,   in   actions   against   tele- 

fraph  companies.  15  G.  G.  A.  235; 
8  C.  C.  A.  59. 

In  condemnation  proceedings.  16  G.  G. 
A.  468. 

For  personal  injuries  as  affected  by 
plaintiff's  character  and  condition.  27 
G.  C.  A.  138. 

Negligence  of  both  master  and  servant 
—Division  of  damages  in  admiralty. 
30  C.  C.  A.  67a 

Punitive  damages  for  death  by  wrong- 
ful act    44  C.  0.  A.  259. 

Reduction  or  increase  of  amount  of  re- 
covery on  appeal.    48  G.  C.  A.  470. 

Persons  entitled  to  damages  for  wrong- 
ful enforcement  of  tax.  54  G.  G.  A. 
550. 

Aggravation  of  disease  or  injury  due 
to  existing  disease,  predisposition,  or 
physical  condition.    54  G.  C.  A.  645. 

Loss  of  credit  as  element  of  damages. 
62  G.  G.  A.  612. 

Mitigation  of  damages  for  wrongful 
discharge  from  employment  by  fail- 
ure of  servant  to  seek  or  accept  oth- 
er employment    64  G.  G.  A.  5. 

DEATH  BY  WRONGFUL  ACT. 
Mental  suffering  as  element  of  dam- 

agps.    11  C.  C.  A.  563. 
Punitive  damages.    44  G.  G.  A.  259. 
What  law  governs  actions.     47  C.  G. 
A.  606. 

DEGREES. 
Power  of  court  to  amend  or  modify  in- 
terlocutory orders  and  decrees.     61 
G.  G.  A.  236. 

DEEDS 
Names'  of  parties.    23  O.  0.  A.  146. 

DEMURRAGE. 
Quick  dispatch.    14  C.  C.  A.  657;   21 

C.  C.  A.  342. 
Definition  and  general  principles.    21 
G.  G.  A.  337 ;   46  G.  G.  A.  4. 

DEPOSITION^ 
Conformity  to  state  practice.     5  G.  G. 

A.  602;  27G.  G.  A.  392. 
Use   of  deposition   when  deponent   is 
present    50  G.  G.  A.  232. 

DICTA. 
Of  courts.    64  G.  G.  A.  36L 
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DIRECTORS. 
Personal   liability    for   Degligence.     12 
C.  C.  A.  680;    33  C.  C.  A.  230. 

DISCOVERY. 
Conformity  to  state  practice.    5  C.  C. 
A.  594;  27  C.  C.  A.  393. 

DISSOLUTION. 
Of  foreign  corporations.     7  C.  C.  A. 

421. 
Of   municipal   corporations— Effect   on 

indebtedness.     33  C.  C.  A.  506. 

DIVORCE. 
Separation  agreements.     88  O.  C.  A. 


DOMICILE. 
Effect   of   change  of  domicile  on   the 
question  of  diverse  citizenship.    10  C. 
C.  A.  251. 

DOWER. 

How  inchoate  right  extinguished.  8  O. 
C.  A.  316. 

In  mines.    3  C.  C.  A.  316. 

What  estate  subject  to  dower.  8  C.  O. 
A.  316. 

Divestiture  of  inchoate  right  by  legisla- 
tive action.    4  C.  C.  A.  295. 

EMINENT  DOMAIN. 
Consequential    and    indirect   damages 

16  C.  C.  A.  468. 
Nature  of  estate  or  interest  acquired 

in  condemnation  proceedings.    53  C. 

C.  A.  604. 

EQUITY. 
Right  to  costs.    17  C.  C.  A.  368. 
Equitable  mortgages.    18  C.  C.  A.  458. 
Stockholders'    liability   to   creditors    of 

corporation.     23  C.   C.   A.   315;    33 

C.  C.  A.  23. 
Compensation  of  masters  in  chancery. 

27  C.  C.  A.  475. 
Conclusiveness  and  effect  of  judgments 

as  between  courts  of  law  and  equity. 

50  C.  C.  A.  4G3. 
Obtaining    possession    or    establishing 

title  to  personal  property  in  equity. 

58  C.  C.  A.  101. 

ESTOPPEL. 
As  against  state  or  United  States.    16 
C.  C.  A.  353. 

EVIDENCE. 
New   proofs   on   appeal   in   admiralty. 

3  C.  C.  A.  322. 
Rules   of  evideiJte  in   federal   courts — 

Following  et«te  practice.    5  C.  C.  A. 

594. 
Examination   of   party   before   trial — 

Conformity  to  state  practice.    5  C. 

C.  A.  602. 
Excluded  from  bill  of  exceptions.     14 

C.  C.  A.  248. 
Burden  of  proof  of  negligence  where 

passenger  has  been  injured.    82  C.  0. 

A.  23. 


EVIDENCE— Cont'd. 

Evidence  admissible  to  show  Injury 
to  live  stock,  during  transportation, 
through  negligence  or  accident.  32 
C.  C.  A.  148. 

Judicial  notice  of  public  laws  and  reg- 
ulations.     44  C.  C.  A.  4. 

Use  of  deposition  when  deponent  is 
present    50  C.  C.  A.  232. 

Negative  testimony.     52  C.  C.  A.  82. 

As  to  character  or  reputation  in  civil 
actions.     55  C.  C.  A.  7. 

Presumptions  as  to  customs  and  us- 
ages.   56  C.  C.  A.  394. 

Utility,  extent  of  use,  and  commercial 
success  as  evidence  of  invention.  59 
C.  C.  A.  620. 

Preliminaries  to  introduction  of  sec- 
ondary evidence  in  criminal  prosecu- 
tions.   61  C.  C.  A.  117. 

Additional  proofs  in  appellate  court 
without  trial  de  novo.  67  C.  C.  A. 
600. 

EXCEPTIONS.  BILL  OP. 
Time    of    filing— When    regulated    by 

state  practice.     5  C.  C  A.  594. 
Exclusion  of  evidence  fi-om.    14  C.  0. 

A.  248. 

EXCHANGES. 

Membership  in  stock  exchange  as  an 
asset  in  bankruptcy.  43  C.  C.  A. 
389. 

Quotations  of  prices  and  transactions 
on  exchanges.    61  C.  C.  A.  2. 

EXECUTIVE  DEPARTMENTS. 
Regulations  of.     26  C.  C.  A.  239. 

EXECUTORS  AND  ADMINISTRA- 
TORS. 
Citizenship  as  affecting  the  jurisdiction 
of  the  federal  courts.  10  C.  C.  A. 
252. 
Probate  jurisdiction  of  federal  courts. 
36  C.  C.  A.  276. 

EXTINGUISHMENT. 
Of  maritime  licno.    17  C.  C.  A.  102. 

EXTRADITION. 

Scope  of  review  on  habeas  corpus  to 
procure  release  of  person  sought  to  be 
extradited.    62  C.  C.  A.  506. 

Fugitives  from  justice  under  extradi- 
tion laws.     03  C.  C.  A.  104. 

FEDERAL  COURTS. 

Jurisdiction  of  circuit  courts  of  appeals 
in  general.  1  C.  C.  A.  6;  32  O.  C. 
A.  475. 

Jurisdiction  as  affected  by  state  laws. 
1  C.  C.  A.  613. 

Jurisdiction  of  circuit  court  of  appeals 
to  review  interlocutory  decrees  in  pat- 
ent cases.  3  C.  C.  A.  572 ;  27  C.  C. 
A.  189:  32  C.  C.  A.  484. 

Conformity  of  practice  in  common-law 
actions  to  that  of  state  court.  5  C. 
O.  A.  594;   27  C.  C.  A.  392. 

Jurisdiction  over  corporations.  6  C  C. 
A  174. 
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FEDERAL  COrRTS-ContM. 

State  lawB  as  mlefi  of  derision  In  fed- 
eral courts.  11  C.  C.  A.  71;  29  C. 
C.  A.  553. 

Diverse  citizenship  as  a  nt>and  of  fed- 
eral jurisdicHon.  10  C.  C.  A.  249; 
27  C.  C.  A.  298. 

Jurisdiction  in  cases  inTolving  federal 
question.  11  G.  C.  A.  308;  85  C.  O. 
A.  7. 

Jurisdiction  and  Judgments  of  Indian 
courts.    11  C.  C.  A.  468. 

Federal  jurisdiction  of  suits  against 
•tate.    13  C.  C.  A.  165. 

Orders,  decrees,  and  judjonents  review- 
able in  circuit  court  of  appeals.  13 
CCA   374 

Jurisdiction  as  affected  by  possession 
of  the  subject-matter.    15  CCA.  6. 

Enjoining  proceedings  in  state  courts. 
16  C.  C.  A.  90;  27  C.  C  A.  576;  63 
C.  C.  A.  437. 

Lack  of  jurisdiction  of  United  Sutes 
circuit  court.     16  C.  C.  A.  507. 

Removal  of  causes— Separable  contro- 
versy. 18  a  C.  A.  86;  35  0.  O.  A. 
155. 

Jurisdiction  in  admiralty  as  to  matters 
of  contract  18  C.  C.  A.  347;  27  C. 
C.A.530. 

Jurisdiction  of  circuit  courts  as  deter- 
mined by  the  amount  in  controversy. 
19  C.  C.  A.  75;  36  C.  C  A.  459. 

Jurisdiction  in  admiralty  to  enforce 
liens  created  by  state  laws.  21  G.  G. 
A.  21. 

Conclnsiveness  of  judgment  between 
federal  and  state  courts.  21  C.  C. 
A.  478;   49  G.  G.  A.  468. 

Conflict  of  jurisdiction  with  state 
courts.    22  C  C.  A.  356. 

Jurisdiction  in  mortgage  foreclosure. 
24  G.  C.  A.  523. 

Jurisdiction  on  habeas  corpus.  25  C 
G.  A.  4. 

Mandamus  to  enforce  payment  of  judg- 
ment against  municipality.  25  C.  C. 
A.  475. 

Bolts  by  and  against  receivers  of.  26 
C  G.  A.  49. 

Jury  trial— Province  of  court  and  jury. 
26G.  G.  A.528. 

Supplementary  and  ancillary  proceed- 
ings and  relief.     36  C.  C  A.  195. 

Probate  jurisdiction.     36  G.  G.  A.  276. 

Admiral^  jurisdiction  of  suits  between 
foreigners.     37  G.  O.  A.  193. 

Enjoining  proceedings  in  federal 
courts.     45  G.  C  A.  591. 

Pendency  of  action  in  state  or  federal 
court  as  ground  for  abatement  of 
action  in  the  other.    47  G.  G.  A.  205. 

Review  of  jurisdiction  of  circuit  courts. 
48  C.  G.  A.  351. 

Waiver  of  right  as  to  district  in  which 
suit  may  be  brought  52  G.  G.  A. 
192. 

FEDERAL  QUESTIONS. 
As  conferring  Jurisdiction   on    United 
States  courts.     U  a  C.  A.  308;  35 
c.  a  A,  7. 


FELLOW  SERVANTS. 
Who  are.  8  C.  C.  A.  068 ;  31  C.  C.  A. 

286. 
Concurrent  negligence  of  master  and 
fellow  servant     40  G.  G.  A.  236. 

FERRIES. 
As  carriers.    20  C  C.  A.  536. 

FIDELITY  INSURANCE.    19  G.  0.  A. 
273. 

FIRES. 
As  a  peril  of  the  sea.    19  G.  G.  A.  472. 
Presumption   of  negligence   from    rail- 
road fires.    41  C.  C.  A.  370. 
BMre  escapes  on   buildings.    64  O.  G. 
A.  217. 

FORECLOSURE. 
In  federal  courts.     24  C  0.  A.  523. 
Distribution  of  proceeds.     29  G.  G.  A. 
639. 

FOREIGN  CORPORATIONS. 
Status  under  the  rule  of  comity.    7  G. 

C  A.  419. 
DissoluUon.    7  C.  C  A.  421. 
Exclusion—Regulation     and     taxation. 

24  G.  G.  A.  13. 
What  constitutes  "doing  business"  io 

state.     33  C  G.  A.  585. 
Service  of  process.    45  G.  G.  A.  8. 

FRANCHISES. 
As  assets  in  bankruptcy.    43  G.  G.  A. 
389. 

FRAUD. 

In  use  of  trade-marks  and  trade-uames. 

17  G.  G.  A.  579,  657;    20  G.  C.  A. 

165;  30  C  G.  A.  380. 
Nonmailable  matter.     30  G.  G.  A.  86. 

FRAUDS,  STATUTE  OF. 
Suificiency  of  expression  of  considera- 
tion in  memorandum  within  statute. 
46  G.  C.  A.  183. 

GARNISHMENT. 
Following  state  practice.    5  G.  C.  A. 

606;  27  C.  C.  A.  393. 
Of  receivers.     26  G,  G.  A,  49. 

GENERAL  AVERAGE. 
Marine  insurance.    20  G.  G.  A.  357. 

GIFTS. 
Revocation  of  gifts  causa  mortis.    54 
G.  C.  A.  143. 

GUARANTY  INSURANCE.     19  G.  G. 
A.  271. 

GUARDIAN  AND  WARD. 

Citizenship  as  affecting  the  jurisdiction 
of  the  federal  courts.  10  C.  G.  A. 
253;  27  G.  C.  A.  300. 

HABEAS  CORPUS. 
Jurisdiction  of  federal  courts.     25  C 
G.  A.  4. 
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HABEAS  CORPUS— ContU 
Scope  of  review  on  habeas  corpue  to 
procure  release  of  persons  sought  to 
be  extradited.    62  O.  C.  A.  506. 

HEALTH. 
Inspection,   quarantine,   and   sanitary 
regulations    interfering    with    inter- 
state commerce.    59  C.  C.  A.  19L 

HOMESTEAD. 
Rights  acquired  by  homestead  settle- 
ments and  entries  on  public  lande. 
59  0.  C.  A.  434. 

HOSPITALS. 
Liability  for  negligence.    47  C.  O.  A. 
134. 

HUSBAND  AND  WIFE. 

Liability  of  husband  for  negligence  and 
torts  of  wife.     12  C.  C.  A.  196. 

Paraphernal  property.     31  O.  C.  A.  40. 

Separation  agreements.  38  O.  O.  A. 
60a 

Citizenship  of  married  women.  65  O. 
C.  A.  5. 

IMPLICATION. 
Repeal  of  statutes  by  implication.    88 
(TC.  A.  136. 

INDEBTEDNESS. 
Constitutional  and  statutory  limitations 
of  municipal  indebtedness.     36  C.  C. 
A.  6. 

INDEPENDENT  CONTRACTORS. 
Negligence  of  employes.     28  C.  C.  A. 
392. 

INDIANS. 
Jurisdiction  and  Judgments  of  Indian 

courts.     11  C.  C.  A.  468. 
Citizenship  of.     27  C.  C.  A.  29& 

INFANTS. 
Imputed  negligence.     34  C.  C.  A.  4. 
Age    as    afifecting    contributory    negli- 
gence.    37  a  C.  A.  362. 

INFRINGEMENT. 

Of  patents,  cropyrights,  and  trade- 
marks—I-iaches  as  a  defense.  22  C. 
C.  A.  211 ;  36  C.  C.  A.  613. 

Contributory  infringement  of  patents. 
43  C.  0.  A.  485. 

INJUNCTION. 
Restraining      proceedings      In      state 

courts.     16  C.  C.  A.  90;    27  O.  C. 

A.  575 ;    63  C.  C.  A.  437. 
Jurisdiction    of    circuit    court    of    ap- 
peals to  review  interlocutory  decrees. 

32  C.  C.  A.  481. 
Restraining  pollution  of  water  courses. 

37  C.  C.  A.  544. 
Right  of  taxpayer  to  enjoin  misuse  of 

public  funds  and  property.     38  C.  C. 

A.  458. 
Restraining     proceedings     in     federal 

courts.    45  C.  C.  A.  591. 


INJUNCTION— Cont'd. 

Restraining  criminal  proceedinga.     51 

C.  C.  A.  133. 
Restraining  breach  of  contract  of  em- 

ploy4   not   to   engage   in   competing 

business.    53  C.  C.  A.  492. 
Persons  entitled  to  restrain  wrongful 

enforcement  of  tax.    54  C.  C.  A.  550. 
Restraining  enforcement  of  judgment 

pending  establishment  or  enforcement 

of  set-off  or  counterclaim.    58  C.  C. 

A.  532. 

INJURIOUS  NOTICES. 
Nonmailable  matter.     30  C.  O.  A  93. 

INNKEEPERS. 
Fire  escapes  on  buildings.    64  C.  C.  A 

217. 
Liabilities    for    personal    injuries    to 

guests.    66  C.  C.  A  483. 

INSANE  PERSONS. 

Contracts     of     persons     non     compos 

mentis    under    guardianship.    33    C. 

C.  A.  264. 
Effect  of  insanity  on  the  question  of 

suicide  in  insurance  suits.    16  O.  C. 

A  623;28C.  C.  A284. 

INSOLVENCT. 
Effect  of  national  bankruptcy  act  on 
state  insolvency  laws  ana  on  assign- 
ments for  benefit  of  creditors.    51  C. 
C.  A.  11. 

INSPECTION. 

Of  public  records.    49  C.  C.  A  210. 

Inspection,  quarantine,  and  sanitary 
regulations  interfering  with  inter- 
state commerce.     59  C.  C.  A.  191. 

Duty  of  servant  to  inspect  appliances 
and  places  for  work.  65  C.  C  A 
370. 

INSURANCE. 
Accident  insurance— Risks  and  causes 

of  loss.     38  C.  C.  A.  3. 
Conditions    in    iioiicy    us    to    time    for 

bringing  suit.     2  O.  C.  A.  473;    35 

C.  C.  A.  404. 
Conditions   of   policy— Arbitration.     9 

C.  C.  A.  (528;   39  C.  C.  A.  389. 
Authority  of  insurance  agent  to  waive 

prepayment  of  premiums.     13  C.  C. 

A.  292. 
Suicide  as  a  defense  to  a  life  policy. 

16  C.  C.  A.  623;   28  C.  C.  A.  284. 
Cr«Miit  insurance.    19  C.  C.  A.  271;  34 

C.  C.  A.  165. 
Guaranty  insurance.    19  C.  C.  A.  271. 
Fidelity  insurance.    19  C.  C  A.  273. 
Title  insurance.     19  C.  C.  A.  278. 
Marine   insurance — Perils  of  the   sea. 

19  C.  C.  A.  465. 

Marine     insurance — General     average. 

20  C.  C.  A.  357. 

Waiver  of  condition  against  other  in- 
surance.   27  C.  C.  A.  46. 

Divisibility  of  contracts.  30  C.  C.  A 
474. 

Waiver  by  acceptance  of  premiums 
33  C.  C.  A.  369. 
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INSURANCE— Cont'd. 

What  coustitutes  an  insnrflble  inter- 
est in  human  life.    39  C.  C.  A.  «*:V2. 

Change  of  beneficiary.    40  O.  C  A.  4. 

Commencement  of  risk.  41  C.  C.  A. 
273. 

What  law  ^Tems  policies.  46  C.  C. 
A.  287. 

Authority  of  insurance  ajrents  as  to 
acceptance  of  risks.  49  C.  C.  A. 
885. 

Liability  for  injuries  sustained  by  as- 
fnred  while  engaged  in  occupation 
not  covered  by  policy.  51  C.  C.  A. 
434. 

Time  for  notice  of  loss.  55  C.  O.  A- 
376. 

Notice  of  premiums,  dues,  and  assess- 
ments.    59  C.  O.  A.  317. 

Mutual  benefit  insurance  contracts  as 
affected  by  subseouent  provisions  and 
amendments  of  charter,  constitution, 
or  by-laws.     63  C.  C.  A.  285. 

Subrogation  of  insurer  under  assign- 
ment of  righ**  of  insured.  65  0.  C. 
A.  615. 

INTENT. 
As  an  element  in  offer  and  acceptance 
of  proposition.    16  C.  C.  A.  199. 

INTERSTATE  COMMERCE. 

Taxation  of  by  state.     8  C.  C.  A.  492. 

Jurisdiction  of  federal  courts  of  suits 
under  interstate  commerce  act.  11 
C.  C.  A.  318. 

State  laws  interfering  with  interstate 
commerce.     24  C.  C.  A.  21. 

Inspection,  quarantine,  and  sanitary 
regulations  interfering  with  inter- 
state commerce.    59  C.  C.  A.  191. 

JUDGMENT. 

Method  of  entering  judgment  in  federal 
court—Following  state  practice.  5  C. 
C.  A.  6M. 

Of  federal  courts — Jurisdiction  as  in- 
volving federal  question.  11  C.  C.  A. 
317. 

Giving  full  faith  and  credit — Jurisdic- 
tion of  federal  courts.  11  C.  C.  A. 
318 

Rendition  on  2^unday.    12  C.  C.  A.  462. 

Finality  of  judgments  for  purposes  of 
review.  2  C.  C.  A.  379;  17  C.  C.  A. 
238:  28  C.  C.  A.  482. 

Conclusiveness  as  between  federal  and 
state  courts.  21  C.  C.  A.  478;  49 
C.  C.  A.  468. 

Enforcement  against  municipality  by 
mandamus.     25  C.  C.  A.  475. 

Conclusiveness  and  effect  of  judgments 
as  between  courts  of  law  and  equity. 
50  C.  C.  A.  463. 

Effect  of  judgment  against  corpora- 
tion in  action  to  enforce  stockhold- 
er's liability.    52  C.  O.  A.  305. 

Restraining  enforcement  of  judgment 
pending  establishment  or  enforcement 
of  set-off  or  counterclaim.  58  C.  C. 
A.  532. 


JUTXl  MENT— Cont'd. 

Power  of  court  to  amend  or  modify  in- 
terlocutory orders  and  decrees.  61 
C.  C.  A.  236. 

Authority  of  attorney  after  judgment. 
67  C.  C.  A.  130. 

Satisfaction  of  one  or  more  judgments 
for  same  cause  of  action.  67  C  C. 
A.  322. 

JUDICIAL  SALES. 
On  Sunday.    12  C.  C.  A.  462. 
Contracts    restraining    competition    in 
bidding.    28  C.  C.  A.  192. 

JURISDICTION. 

Of  federal  courts.  See  "Federal 
Courts." 

Of  circuit  court  of  appeals.  1  C.  C.  A. 
6;  32  C.  C.  A.  475. 

Of  supreme  court.    1  C.  C.  A.  9.  11. 

Diverse  citizenship  as  ground  of  federal 
jurisdiction.  10  C.  C.  A.  249;  27  C. 
C.  A.  298. 

Federal  question  as  ground  of  jurisdic- 
tion. 11  0.  C.  A.  308;  35  C.  C. 
A.  7. 

Of  Indian  courts.    11  C.  C.  A.  468. 

As  affected  by  possession  of  the  subject- 
matter.     15  C.  C.  A.  6. 

Removal  of  causes— Separable  contro- 
versy. 18  O.  C.  A.  86;  35  O.  C.  A. 
155. 

Of  circuit  courts  as  determined  by  the 
amount  in  controversy.  19  C.  U.  A. 
75;    36  C.  0.  A.  459. 

Conflict  between  federal  and  state 
courts.    22  C.  C.  A.  ?56. 

Probate  jurisdiction.     36  C.  C.  A.  276. 

Admiralty  jurisdiction  of  suits  between 
foreigners.     37  C.  O.  A.  193. 

Review  of  jurisdiction  of  circuit  courts. 
48  C.  C.  A.  351. 

JURY. 

Right  to  trial  by  jury  in  federal  court 

5  C.  C.  A.  603 ;  26  C.  C.  A.  528. 
Following  state  practice.    5  C.  C.  A. 

603 ;  27  C.  C.  A.  393. 
Instructing  jury  and  receiving  verdict 

on  Sunday.     12  C.  C.  A.  462. 
Trial  by  jury  in  criminal  prosecutions. 

39  C.  C.  A.  275. 

LACHES. 
As  a  defense  in  suits  for  infringement 
of    patents,    copyrights,    and    trade- 
marks.    22  C.  C.  A.  211;   36  C.  C. 
A.  613. 

LAND  DEPARTMENT. 

Conclusiveness  and  effect  of  decisions. 
22  C.  C.  A.  38;  28  O.  C.  A.  344; 
57  C.  C.  A.  207. 

LIBEL  ASD  SLANDER. 
Mitigation.     40  C.  C.  A.  168. 

LICENSE. 
Implied  rights  of  licensee  of  a  patent. 

25  C.  C.  A.  280. 
Rights  of  licensee  on  train.     81  C.  G. 

A.  164. 
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LICENSE— Cont'd. 

Licenses  a^  nssets  in  bankruptcy.     43 

C.  C.  A.  389. 
Sublicenses  and  assignments  of  licenses 
for  use  or  sale  of  patents.    04  C.  C. 
A.  596. 

LIENS. 

Maritime  liens.  15  C.  C.  A.  679:  17 
C.  C.  A.  102;  21  C.  C.  A.  21. 

Attorneys'  liens.     32  C.  0.  A.  229. 

^laritime  liens  for  torts.  34  C.  G.  A. 
565. 

Who  are  entitled  to  liens  or  prefer- 
ences as  laborers  or  employes.  47 
C.  C.  A.  2. 

Lien  of  banks  on  stock.  56  C.  C.  A. 
179. 

LIFE  INSURANCE. 
Suicide  as  a  defense.     16  C.  C.  A.  623; 

28  C.  C.  A.  284. 
Waiver    by    acceptance    of   premiums. 
33  C.  C.  A.  369. 

LIMITATION  OP  ACTIONS. 

Against  corporate  officers.  53  C.  C. 
A.  7. 

Bar  of  action  as  determined  by  limita- 
tions of  state  other  than  that  in 
which  action  is  brought.  58  C.  C.  A. 
186. 

LOTTERY. 
What  constitutes.    12  C.  C.  A.  346. 
Nonmailable  matter.     30  C.  C.  A.  90. 

MAIL. 
Nonmailable  matter.    80  C.  C.  A.  79. 

MANDAMUS. 
In  aid  of  appeals.    10  0.  G.  A.  450. 
To    enforce    payment    of    judgment 

against  municipality.    25  C.   C.   A. 

475. 
Appeal  or  mandamus.     47  C.   0.   A. 

376. 

MANUFACTURES. 

Liabilities  of  manufacturers  of  Injuri- 
ous substances  or  defective  machin- 
ery and  appliances  for  injuries  to 
persons  other  than  immediate  ven- 
dees.   57  C,  C.  A.  5. 

Contracts  for  sale  of  things  to  be  man- 
ufactured.   58  C.  C.  A.  363. 

Fire  escapes  on  factories.  64  G.  C. 
A.  217. 

MARINE  INSURANCE. 
Perils  of  the  sea.     19  C.  C.  A.  465. 
General  average.     20  G.  G.  A.  357. 

MARITIME  LIENS. 

For  supplies  and  services — Presump- 
tion as  to  credit  to  vessel.  15  G.  C. 
A.  679. 

Waiver  and  extinguishment.  17  G.  C. 
A.  102. 

Created  by  state  laws.    21  G.  G.  A.  21. 

For  torts.     ^  G.  G.  A.  565. 


MARRIAGE. 
Effect  of  existing  marriage  on  subse- 
quent marriage  or  contract  to  marry. 

50  C.  C.  A.  583. 

Marriage  by  mutual  agreement.  52  O. 
G.  A.  581. 

MASTER  AND  SERVANT. 

Who  are  fellow  servants.  8  G.  G.  A. 
&)S',   31  C.  C.  A.  28G. 

Liabilities  of  carriers  for  injuries  caus- 
ed by  negligence  or  torts  of  servants. 
10  C.  C.  A.  466;   27  C.  G.  A.  651. 

Negligence  of  employ^  of  independenf 
contractor.     28  C.  C.  A.  392. 

Divisibility  of  contracts  for  services. 
30  C.  C.  A.  467. 

Negligence  of  both— Division  of  dam- 
ages in  admiralty.    30  C.  C.  A.  678. 

Duty  of  railroad  companies  to  furnish 
safe  appliances.     3<  C.  C.  A.  8. 

Assumption  of  risk  incident  to  employ- 
ment.    38  C.  C.  A.  314. 

Concurrent  negligence  of  master  and 
fellow  servant.    40  C.  C.  A.  236. 

Injuries  to  servant  while  not  on  duty. 
44  C.  C.  A.  489. 

Duty  of  railroad  companies  to  block 
switches.  46  C.  G.  A.  98. 

Who  are  entitled  to  liens  or  prefer- 
ences as  laborers  or  employ^.  47 
C.  C.  A.  2. 

What  law  governs  master's  liability 
for  injuries  to  servant.  48  C.  C.  A. 
232. 

Liability    for    injuries    to    volunteers. 

51  C.  C.  A.  509. 

Restraining  breach  of  contract  of  em- 

Cloy^  not  to  engage  in  competing 
usiness.     53  C.  C.  A.  492. 

Contracts  relating  to  liability  of  mas- 
ter for  negligence  causing  injury  to 
or  death  of  servant.    62  C.  C.  A.  5. 

Mitigation  of  damnges  for  wrongful 
discharge  from  employment  by  inil- 
ure  of  servant  to  seek  or  accept  other 
employment.    64  C.  C.  A.  .">. 

Fire  escapes  on  buildings.  64  C.  G.  A. 
217. 

Duty  of  servant  to  inspect  appliances 
and  places  for  work.  65  C.  C.  A. 
370. 

Importation  of  contract  labor.  66  C. 
C.  A.  133. 

Relation  of  carrier  to  persons  carried 
undor  contract  with  their  employers. 
67  C.  C.  A.  427. 

MASTERS  IN  CHANCERY. 
Compensation.    27  C.  G.  A.  475. 

MENTAL  SUFFERING. 
As  an  element  of  damages.     11  G.  G. 

A.  556. 
Damages   for.   by   delay   in   delivering 

telegram.     11  C.  C.  A.  571;  15  G.  c! 

A.  250;  28  C.  C.  A.  62. 

MINES  AND  MINING. 
Right  of  dower  in  mines.    3  G.  G.  A. 

316. 
Mining  partnerships.     35  C.  G.  A.  515. 
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MINES  AND  MINING— OontU 
CoDclasiTeness  of  patents  for  mining 
claims.  28  C.  C.  A.  346;  48  C.  C.  A. 
674. 
Rights  under  mining  location  to  veins 
having  apexes  within  claim.  66  C. 
C.  A.  311. 

HOBS. 
Mmiicipal  liability  for  acts  of  mobs. 
57  a  C.  A.  517. 

MONOPOl-IES. 

Constitutional  restrictions  on  grant.  14 
C.  C.  A.  6. 

Monopolistic  contracts — Validity  as  af- 
fected by  public  policy.  34  0.  0.  A. 
486. 

MORTGAGES. 

Equitable  mortgages  —  Agreement  to 
give  a  mortgage.     18  C.  C.  A.  458. 

Names  of  parties  in  deeds  and  mortga- 
ges.    23  C.  C.  A.  146. 

Foreclosure  in  federal  courts.  24  G. 
C.  A.  523. 

Distributioii  of  proceeds  on  foreclosure. 
29  a  C.  A.  6&. 

Til  ration  of.    31  C.  C.  A.  467. 

SnbnnratioD  to  rights  of  mortgagee.  42 
a  C.  A.  304. 

MUNICIPAL  CORPORATIONS. 

liability  for  torts  of  public  officers.  14 
C.  C.  A.  534. 

Enforcement  of  judgment  against 
municipality  by  mandamus.  25  C 
C.  A.  475. 

DiFsolution  and  reincorporation— Effect 
on  indebtedness.-    33  C.  C.  A.  506. 

Constitutional  and  statutory  limitntions 
of  municipal  indebtedness.  36  C.  C. 
A.  6. 

Right  of  taxpayer  to  enjoin  misuse  of 
public  funds  and  property.  38  C.  C. 
A.  458. 

Bona  fide  purchasers  of  municipal 
bonds.     41  C.  C.  A.  6. 

Rights  of  telegraph  and  telephone  com- 
panies to  use  of  streets.  44  C.  G.  A. 
15.V 

Municipal  liability  for  acts  of  mobs. 
.57  C.  C.  A.  517. 

Effect  of  violation  of  ordinances  lim- 
iting speed  of  trains.    59  C.  C.  A.  5 

Rights  and  remedies  of  holders  of  in- 
valid municipal  securities.  66  O.  0. 
A  235. 

NAMES. 

Of  parties   In    deeds   and   mortgages. 

23  C.  C.  A.  146. 
Use  of  person's  name  as  trade-name. 

17  C.  a  A.  579;  27. C.  0.  A.  357. 

NAVIGABLE  WATERS. 
Obstruction — Jurisdiction     of     federal 
courts.    11  C.  C.  A.  3ia 

NEGLIGENCE. 
Liabilities  of  cnrriers  for  neslifrence  of 
servants.     10  C.  C.  A.  466;  27  a  C. 
A.65L 

67C.C.A.— d 


NEGLIOENCB-Confd. 

Of  wife— Liability  of  husband.  12  C. 
C.  A.  196. 

Personal  liability  of  directors.  12  C. 
C.  A.  680;    33  C.  C.  A.  230. 

In  transmission  of  telegram.  14  C  C. 
A.  177. 

Of  independent  contractor.  28  C.  C.  A. 
392. 

Duty  of  railroads  to  give  warning  sig- 
nals at  crossing.     29  C.  C.  A.  90. 

Of  both  master  and  servant — Division 
of  damages  in  admiralty.  30  O.  C. 
A.  678. 

Injuries  to  trespasser  on  train.  31  C. 
C.  A.  7a 

Injuries  to  one  traveling  on  pass.  31 
C.  C.  A.  164. 

Injuries  to  licensee  on  train.  81  C.  C. 
A.  164. 

Injuries  to  servant.     81  C.  C.  A.  286. 

Burden  of  proof  where  passengers  have 
been  injured.     32  C.  C.  A.  23. 

Evidence  admissible  to  show  injury  to 
live  stock  through  negligence  or  acci- 
dent during  transportation.  32  C.  C 
A.  148. 

Imputed  to  infant.     34  C.  C.  A.  4. 

Sleeping-car  companies.     34  G.  0.  A. 

Duty  of  railroad  companies  to  furnish 
safe  appliances.    37  C.  G.  A.  8. 

Age  as  affecting  contributory  negli- 
gence.    37  a  C.  A.  362. 

Concurrent  negligence  of  master  and 
fellow  servant.     40  C.  C.  A.  236. 

Care  required  of  motormen.  40  C.  C 
A.  361. 

Presumotion  from  railroad  fires.  41 
C.  O.'A.  370. 

Injuries  to  servant  not  on  duty.  44 
G.  C.  A.  489. 

Duty  of  railroad  companies  to  block 
switches.    46  C.  C.  A.  98. 

Liabilities  of  charitable  institutions 
for  negligence.     47  C.  C.  A.  134. 

What  law  governs  master's  liability 
for  injuries  to  servant.  48  C.  C.  A. 
232. 

Liability  of  employer  for  injuries  to 
volunteers.    51  C.  C.  A.  509. 

Injuries  to  railroad  passengers  while 
occupying  positions  other  than  reg- 
ular seats.    54  C.  C.  A.  4. 

Injuries  to  persons  at  public  enter- 
tainment or  exhibition.  56  C.  C.  A. 
502. 

Liabilities  of  manufacturers  and  ven- 
ders of  injurious  substances  or  de- 
fective machinery  and  appliances  for 
injuries  to  persons  other  than  imme- 
diate vendees.    57  C.  C.  A.  5. 

In  ejection  of  passengers  or  trespassers 
under  disability.    62  C.  C.  A.  422. 

Liabilities  of  connecting  carriers  for 
injuries  to  passengers.  64  C.  C.  A. 
485. 

Fire  escapes  on  buildings.  G4  C.  O.  A. 
217. 

Liabilities  of  innkeepers  for  perftonni 
injuries  to  guests.    GG  C.  C.  A.  48.*5. 
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NEUTRALITY  LAWS. 
Object  and  scope  of  neutrality  law. 
C.  C.  A.  622. 


28 


NEW  TRIAL. 
Followinjf  state  practice. 
605;  27  C.  C.  A.  3d3. 


5  O.  0.  A. 


NON  COMPOS  MENTIS. 
Contracts  of  pemons  non  compoa  men- 
tis under  guardianship.     84  C.  O.  A. 
264. 

NONMAILABLE  MATTER. 
Obscene  matter.     30  C.  C.  A.  79. 
Frauds  and  counterfeiting.     30  0.  C 

A  86 
Lotteries.     80  0.  C.  A.  90. 
Injurious  notices.     30  C.  C.  A.  98. 
Threatening  and  dunning  postal  cards. 

80  C.  C.  A.  94. 


NONRESIDENTS. 
Taxation  of  property. 


81  C.  0.  A.  467. 


NOTICE.  .  ..      ,    . 

Sufficiency  of  notice  of  dissolution  of 
partnership.    54  O.  C  A.  229. 

To  agent— Adverse  interest,  fraud,  or 
collusion  of  agent    56  O.  C.  A.  561. 

Time  for  notice  of  loss  under  insurance 
policy.    55  O.  C.  A.  376. 

Of  insurance,  premiums,  dues,  and  as- 
sessments.   69  C.  C.  A.  317. 

OBITER  DICTUM.    64  C.  C.  A.  361. 


OBSCENE  MATTER, 
Nonmailable  matttr. 


80  G.  C.  A.  79. 


OFFICE  AND  OFFICER. 

Jurisdiction  of  federal  courts  in  suits 
against  federal  officers.  11  C.  C.  A. 
316. 

Torts  of  public  officers.  14  C.  0.  A. 
534. 

Liabilities  of  sureties  for  acts  of  offi- 
cers under  color  of  office.  43  C.  C. 
A.  222. 

Validity  of  contracts  with  public  offi- 
cers as  affected  by  illegality  of  ob- 
ject or  consideration.  56  C.  C.  A. 
10. 

ORDERS. 
Power  of  court  to  amend  or  modify  in- 
terlocutory  orders  and  decrees.     61 
C.  C.  A.  23a 

PARAPHERNAL  PROPERTY. 
What  constitutes.     31  C.  C.  A.  4a 

PARENT.  ,  ^ 

Death  of  child  by  wrongful  act— Dam- 
ages.   1  G.  a  A.  34. 

PARTIES.  ^^    , 

Citizenship  as  affecting  the  jurisdiction 
of  the  federal  courtg.  10  C.  C.  A. 
254;  27  C.  C.  A.  298;  32  G.  G.  A, 
479. 


PARTIES— Cont'd. 

Names  of.  in  deeds  and  mortgages. 
23  C.  C.  A.  146. 

Persons  entitled  to  enforce  specific 
performance.    47  C  C.  A.  493. 

Persons  entitled  to  injunction  restrain- 
ing or  damages  for  wrongful  enforce- 
ment of  tax.    54  C.  C.  A.  550. 

PARTNERSHIP. 

Use  of  partnership  name  as  trade- 
name. 17  C.  C.  A.  579;  27  C.  C.  A. 
357. 

Mining  partnerships.    35  C.  C.  A.  515. 

Purchase  of  co-partner's  interest.  40 
C.  C.  A.  508. 

Liability  of  partnership  for  torts  of 
partner.    45  C  C.  A.  277. 

Power  of  corporation  to  form  partner- 
ship.   50  C.  G.  A.  131. 

Sufficiency  of  notice  of  dissolution  of 
partnership.    54  O.  C.  A.  229. 

PASSENGERS. 

Duty  of  carrier  to  protect  from  danger- 
ous fellow  passengers.  4  G.  G.  A. 
231. 
Right  of  carrier  to  restrain  or  expel 
disorderly  passenger.  4  C.  C.  A- 
231. 

Duties  and  liabUities  of  sleeping-car 
companies  towards.  10  C.  G.  A.  335 ; 
84  0/0.  A.  386. 

Rights  against  carriers  f6r  injuries 
caused  by  negligence  or  torts  of  serv- 
ants. 10  C.  O.  A.  466;  27  C.  C.  A- 
651. 

Bights  of  persons  trayeling  on  a  pass. 
31  C.  C.  A.  104. 

Burden  of  proof  of  negligence  for  inju- 
ries to.     a2  C.  C.  A.  23. 

Limitation  of  carrier's  liability  for  in- 
juries to  passengers.  32  C.  G.  A. 
301. 

Limitation  of  carrier's  liability  for  In- 
juries to  passenger  by  condition  on 
ticket.     82  C.  C.  A.  302. 

Limitation  of  liability  by  carrier  for 
injuries  to  passenger  traveling  on 
pass.     32  C.  C.  A.  305. 

Limitation  of  carrier's  liability  for  in- 
juries to  baggage.     32  C.  G.  A.  308. 

Continuance  of  passenger  relation.  40 
C.  C.  A.  437. 

Injuries  to  railroad  passengers  while 
occupying  positions  other  than  regu- 
lar seats.    54  C.  C.  A.  4. 

Negligence  in  ejecting  passengers  un- 
der disability.    62  C.  C.  A.  422. 

Liabilities  of  connecting  carriers  for 
injuries  to  passengers,  64  C.  C.  A. 
4vS5. 

Relation  of  carrier  to  persons  carried 
under  contract  with  their  employers. 
67  C.  C.  A.  427. 

PATENTS. 
To  public  lands— Cancellation.    22  C 

C.  A.  38. 
Conclusiveness  of  land  patents.    28  C. 
C.  A.  346. 
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PATENTS— Cont'd, 
ConclusiTeDess   of  patents  for  mlninff 
daims.    28  C.  C.  A.  346;  48  C.  C. 
A.  674. 

PATENTS  FOR  INVENTIONS. 

Effect  of  preTious  adjudication  on  cir- 
cuit court  of  appeals.  3  C.  G.  A. 
665;  27  C.  C.  A.  427;  82  C.  C.  A. 
475. 

Review  of  interlocutory  decree  granting 
or  continuing  injunction  in  circuit 
court  of  appeals.  8  G.  C.  A.  572; 
27  C.  C.  A.  189;  32  G.  C.  A.  484. 

Jurisdiction  of  federal  courts  in  suits 
relating  to  patents.    11  0.  (J.  A.  313. 

Pleading  in  infringement  suits — De- 
murrer for  want  of  novelty  and  in- 
vention.    19  C.  C.  A  595. 

Laches  as  a  defense  in  suits  for  in- 
fringement 22  G.  C.  A.  211;  86  C. 
a  A.  613. 

Power  of  patentee  to  control  his  In- 
vention.   25  G.  G.  A.  280. 

Contribntoiy  infringement  of  patents. 
43  C.  C.  A.  4a5. 

Accounting  by  infringer  for  profits. 
50  C.  C.  A.  8. 

Time  for  application  for  reissue.  55 
C.  C.  A.  o60. 

Utility,  extent  of  use,  and  commercial 
success  as  evidence  of  invention.  59 
C.  C.  A.  620. 

Sublicenses  and  assignments  of  licenses 
for  use  or  sale  of  patents.  64  C.  G. 
A.  596. 

PAYMENT. 
Implied  obligation  to  pay  for  benefits 
received-    2  C.  G.  A.  488. 

PERILS  OF  THE  SEA. 

Damages  to  ship  and  cargo  by  vermin. 
18  C.  G.  A.  231;  19  G.  C.  A.  473. 

Damages  to  ship  and  caigo  through  va- 
rious causes.    19  C.  G.  A.  465 ;  64  G. 

C.  A  iia 

PLEADING. 

Following  state  practice.  5  C.  G.  A. 
594;  27  C.  G.  A.392. 

Averments  of  dticenship  to  show  ju- 
risdiction in  federal  courts.  10  C.  G. 
A.  261 ;  27  G.  G.  A.  303. 

In  patent  infringement  suits — Demur- 
rer for  want  of  novelty  and  inven- 
tion.   19  G.  G.  A.  595. 

Private  statutes.    67  G.  O.  A.  241. 

PLEDGES. 
Rights  and    liabilities  of   pledgees   of 
corporate  stock.    42  O.  G.  A.  136. 

POST  OFFIGK. 
Nonmailable  matter.     80  G.  a  A.  79. 

PRACTICE. 
Ai  regulated  by  state  laws.    1  C.  G.  A. 
515;  5  G.  G.  A.  594;  9  G.  G.  A  548; 
27  C.  G.  A  392. 

PREJUDICE. 
As  grouud  for  removal  of  causes.    8  C 
C.  A  9a. 


PRINCIPAL  AND  AGENT. 

Agency  implied  from  coarse  of  dealing. 
42  G.  C.  A.  221. 

Liability  of  principal  for  torts  of 
agent     43  G.  O.  A.  316. 

Knowledge  of  agent  as  notice  to  prin- 
cipal—Effect of  adverse  interest, 
fraud,  or  collusion  of  agent.  56  G. 
G.  A.  561. 

PRINCIPAL   AND    SURETY. 

Liabilities  of  sureties  for  acts  of  offi- 
cers under  color  of  office.  43  G.  G. 
A.  222. 

Death  of  surety.    49  C.  G.  A.  591. 

Liability  of  sureties  for  interest,  coats, 
and  attorney's  fees.    51  C.  G.  A.  248. 

Discharge  of  surety  on  building  con- 
tract by  change  in  obligation  or  duty 
of  principal.    52  G.  C.  A.  427. 

DLscharge  of  surety  by  alteration  of  in- 
strument.   60  C.  C.  A.  6. 

PROBATE. 
Jurisdiction  of  federal  courts.     86  C. 
G.  A.  276. 

PROCESS. 
Following  state  practice.    5  G.  G.  A. 

599 ;  27  C.  C.  A.  393. 
Service  on   foreign   corporations.     45 

G.  G.  A.  8 

PROPERTY. 

Obtaining  possession  or  establishing  ti- 
tle to  personal  property  in  equity. 
58  G.  G.  A.  101. 

PUBLIC  FUNDS. 
Right  of  taxpayer  to  enjoin  misuse  of 
public  funds  and  property.     38  G.  C. 
A.  45a 

PUBLIC  LANDS. 

Liability  of  purchaser  holding  equita- 
ble title  to  state  taxation.  4  C.  G. 
A.  196.       • 

Not  subject  to  state  taxation.  4  C.  G. 
A.   196. 

Jurisdiction  of  federal  courts  in  suits 
under  public  land  laws.  11  C.  C.  A. 
314. 

Decisions  of  land  department— Their 
conclusiveness  and  effect.  22  C.  G. 
A.  38;  28  C.  G.  A.  344;  57  C.  C.  A. 
207. 

Rights  acquired  by  homestead  settle- 
ments and  entries.    59  C.  C.  A.  434. 

Bona  fide  purchasers.    67  C.  O.  A.  13. 

PUBLIC  POLICY. 
As  affecting  contracts.    9  C.  C.  A.  666 ; 

34  C.  C.  A.  486. 
Contracts   for   lobby   services.     29   G. 

C.  A.  446. 
As  affecting  monopolistic  contracts.    84 

G.  C.  A.  486. 

QUIETING  TITLE. 
Necessity  of  possession  in  suits  to  quiet 
title.     89  a  C.  A.  522. 
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RAILROADS.     (See  "Carriera.'O 

When  land  grants  taxable.  4  0.  O.  A. 
196. 

Daty  to  give  warning  signals  at  cross- 
ing.    2b  G.  C.  A.  90. 

Rights  of  trespassers  on  trains.  31 
C.  C.  A.  76. 

Duty  of  railroad  companies  to  famish 
safe  appliances.     3?  G.  C.  A.  S, 

Location  and  establishment  of  stations. 
41  G.  O.  A.  219. 

Presnmption  of  negligence  from  fires. 
41  C.  C.  A.  370. 

Injuries  to  persons  at  stations.  41  0. 
C.  A.  550. 

Abandonment  or  forfeiture  of  right  of 
way.    42  C.  C.  A.  576. 

Duty  of  railroad  companies  to  block 
switches.    46  C.  C.  A.  98. 

Liability  of  railroad  or  street  car  com- 
panies for  ejection  of  trespassers. 
51  G.  C.  A.  578. 

Effect  of  violation  of  statutes  and  or- 
dinances regulating  speed  of  trains. 
59  O.  C.  A.  5. 

Negligence  in  ejecting  trespassers  un- 
der disability.    62  C.  C.  A.  422. 

Acquisition  or  loss  of  right  to  railroad 
right  of  way  by  prescription.  63  G. 
O.  A.  7. 

BEGEIVERS. 

Citizenship  as  affecting  the  Jurisdiction 
of  the  federal  courts.    10  G.  G.  A.  253. 

Actions  by  and  against  receivers  of  fed- 
eral courts.    26  G.  G.  A.  49. 

Nature  of  certificates.  26  G.  G.  A. 
350. 

Actions  by  and  against  receivers  and 
''agents  of  national  banks.  53  G. 
C.  A.  398. 

Preservation  and  prevention  of  re- 
moval of  property  beyond  jurisdic- 
tion pending  litigation  as  ground  for 
appointment  of  receiver.    67  C.  O.  A. 


RECORDS. 
Access  to  public  records.    49  G.  G.  A. 
210. 

REFERENCE. 
Following  state  practice.    27  G.  G.  A. 
392. 

REMOVAL  OF  CAUSES. 

As  restricted  by  state  lawa  1  C.  G.  A. 
615. 

For  prejudice  or  local  influence.  8  G. 
C.  A.  95. 

Separable  controversy.  18  G.  O.  A. 
86;   35  C.  C.  A.  155. 

Actions  against  federal  receivers.  26 
C.  C.  A.  49. 

Distinctions  between  legal  and  equi- 
table remedies  in  actions  removed  to 
federal  courts.     63  C.  C.  A.  204. 

Waiver  of  right.    G6  C.  G.  A.  612. 

REPEAL  OF  STATUTES. 
Repeal  of  statutes  by  implication.     88 
0.  O.  A.  136. 


REVIEW. 
Necessity  of  leave  to  file  bill  of  re- 
view after  decision  on  appeal.    4  C. 
a  A.  72. 
In  bankruptcy  cases.    43  G.  C.  A.  9. 

RISKS. 
Assumption  of  risk  incident  to  employ- 
ment   38  G.  G.  A.  314. 

SALE. 

Of  patent    25  G.  G.  A.  280. 

Divisibility  of  contracts.  30  O.  O.  A. 
470. 

Liabilities  of  venders  of  injurioni  tab- 
stances  or  defective  machinery  and 
appliances  for  injuries  to  persons 
other  than  immediate  vendees.  67  C. 
G.  A.  5. 

Contracts  for  sale  of  things  to  be  pro- 
duced or  manufactured.  58  G.  C.  A. 
363. 


SALVAGE. 
Awards  in  f^eral  coorts. 
280. 


aoao.  A. 


SEAMEN. 
Negligence  of  both  master  and  servant 
—Division  of  damages  in  admiralty. 
80  O.  O.  A.  678. 

SEPARABLE  CONTROVERSIES, 
As  ground  for  removal  of  cause.    18  C. 
O.  A.  86;  85  0.  G.  A.  155. 

SEPARATION  AGREEMBNTa    88  a 
G.  A.  608. 

SET-OFF  AND  COUNTERCLAIM. 
Restraining  enforcement  of  judgment 
I>ending  establishment  or  enforcement 
of  set-off  or  counterclaim.    58  C.  G. 
A.  532. 

SHAREHOLDERS. 
In  national  banks.     15  G.  G.  A.  180: 
46  C.  G.  A.  603. 

SHIPPING. 
V^uicK  dispatch.     14  G.  G.  A.  657;   21 

C.  C.  A.  342. 
Implied  warranty  of  seaworthiness.    15 

O.  O.  A.  388;  60  G.  C.  A.  179. 
Damages  to  muids  and  cargoes  by  ver- 
min.    18  G.  C.  A.  231;    19  G.  G.  A. 

473. 
Admiralty  Jurisdiction  over  contracts. 

18  C.  C.  A.  347;  27  C.  C.  A.  530. 
L^8«  by  perils  of  the  sea.     19  C.  C  A. 

465;  64G.  G.  A.  lia 
General  average.     20  C.  C,  A.  357. 
Demurrage.    14  C.  C.  A.  657;    21  C. 

C.  A.  837;   46  C.  C.  A.  4. 
Carriers  by  water.    20  C.  G.  A.  535. 
Limitation  of  owner's  liability.     45  C. 

G.  A.  387. 
Statutory    exemptions    of    shipowners 

from  liability.    49  G.  a  A.  11. 
Demise  of  vessel.    55  C.  C.  A.  225. 
Cancellation,  surrender,  or  resci^ion  of 

charter  of  vessel.    61  C.  C.  A.  509. 
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SIGNALS. 
At  railroad  crossings.    29  G.  C.  A.  90. 

SLEEPING-CAR  COMPANIES. 
Their   duties    and    liabilities    towards 
their  passengers.     10  C.  a  A.  335; 
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CASES 

ARGUED  AND  DETERMINED 

IS  THE 

UNITED  STATES  CIRCUIT  COURTS  OF  APPEALS. 


(131  Fed.  668.) 

UNITED  STATES  v.  DETROIT  TIMBER  &  LUMBER  CO.  et  al. 

(drcuit  Court  of  Appeals,  Eighth  Circuit    July  28,  1904.) 

No.  2,009. 

1.  Government  Lands— Title  of  Bona  Fide  Pubohaseb  Afteb  Patent  Un- 

assailable IN  Equity. 

The  title  of  a  bona  fide  purchaser  of  lands  subsequent  to  the  issue  of  the 
patents  is  superior  to  the  equitable  claim  of  the  United  States  to  avoid  the 
patents  and  the  title  under  them  for  fraud  or  error  in  the  issue  of  the 
former. 

2.  Same— PuBCHASEBS  Undeb  Receiveb's  Final  Receipts. 

Purchasers  in  good  faith,  Without  notice,  for  value,  of  the  equitable  title 
evidenced  by  receivers*  final  receipts  upon  which  patents  subsequently  is- 
sue, have  a  complete  defense  of  a  bona  fide  purchase  unassailable  by  a  suit 
of  the  United  States  to  avoid  the  patents  and  the  titles  under  them  for 
fraud,  perjury,  or  error  in  the  procurement  of  the  former. 

3.  8AME^— Receiveb*s  Final  Receipts— Notice  to  Pxtbchasebs. 

Receivers*  final  receipts  are  notice  to  purchasers  of  the  equitable  title 
they  evidence,  that  they  are  voidable  by  the  Land  Department  for  fraud 
or  error  at  any  time  before  the  patents  issue  upon  them,  but  they  are  not 
notice  that  the  equitable  titles  they  disclose  were  procured  by  fraud,  per- 
jury, or  irregularity.  On  the  other  hand,  they  are  prima  facie  evidence 
that  the  lands  they  describe  were  honestly  and  regularly  entered,  and  that 
the  entrymen  who  obtained  them  are  entitled  to  the  patents  for  the  land. 

4  Equrrr— Rights  of  Govebnment  and  of  Individuals. 

The  equities  of  the  United  States  appeal  to  a  court  of  chancery  with 
the  same,  but  with  no  greater  or  less,  force  than  those  of  an  individual  in 
like  circumstances. 

5.  Bona  Fide  Pubohaseb  op  Equitable  Estate— Subsequently  Acquibed 

Legal  Esttate. 

Where  equities  are  equal,  the  law  prevails.  A  court  of  equity  will  not 
Interfere  at  the  suit  of  a  holder  of  a  prior  equitable  title  or  claim  to  de- 
prive an  innocent  purchaser  for  value  of  a  junior  equitable  estate  of  a  legal 
estate  or  advantage  which  he  has  subsequently  bought  or  obtained  after 
notice. 

6.  Bona  Fide  Pubohaseb- Duty  of  Inquiby. 

Where  a  vendor  presents  conveyances  to  himself  prima  fade  valid,  and 
assures  the  purchaser  that  his  title  under  them  is  perfect,  no  duty  to  in- 

TL  See  Public  Lands,  voL  41«  Cent  Dig.  S  868. 
See  note  at  end  of  case. 
67C.C.A.— 1 
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vestigate  farther  is  imposed  upon  the  buyer  In  the  absence  of  other  facts 
and  circumstances  suggesting  investigation. 

7.  Saice— Obdeb  or  Acquisition  of  Blements  Iiocatebial. 

The  concurrence  of  the  essential  elements  of  good  faith,  absence  of  no- 
tice, payment  of  value,  and  legal  estate  in  the  purchaser  at  one  time  con- 
stitutes a  complete  defense  of  a  bona  fide  purchase.  The  order  in  which 
these  elements  were  acquired  is  not  material. 

(Syllabus  by  the  Court) 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Arkansas. 

For  opinion  below,  see  124  Fed.  393. 

This  is  a  suit  to  avoid  44  patents  issued  under  the  stone  and  timber  act  of 
June  3,  1878,  c.  151,  20  Stat.  89  [U.  S.  Comp.  St  1901,  p.  1545],  and  all  convey- 
ances of  the  patented  lands  or  of  the  timber  upon  them.  The  patentees  and 
their  immediate  and  remote  grantees  are  defendants  and  appellees.  The  suit 
was  commenced  on  April  5,  1902.  The  United  States  alleged  in  its  amended 
bill  that  each  of  the  patentees  agreed  before  entering  the  land  that  the  entry 
should  be  made  for  the  Martin- Alexander  Lumber  Ck)mpany,  a  corporation  of 
Arkansas;  that,  if  no  such  agreement  was  made,  each  patentee  made  his  or 
her  entry  on  speculation ;  that  immediately  after  the  lands  were  entered  each 
of  the  entrymen  and  each  of  the  entrywomen,  with  the  exception  of  three, 
conveyed  the  timber  growing  on  his  or  her  land  to  the  Martin  Company ;  that 
patents  were  Issued  to  all  these  lands  between  February  23,  1900,  and  May  9, 
1901,  and  that  on  January  14,  1901,  the  Martin  Ck>mpany  sold  and  assigned  all 
the  contracts  for  the  timber  on  the  lands  to  the  Detroit  Timber  &  Lumber  Com- 
pany, a  corporation  of  Michigan,  which  had  knowledge  of  the  character  of  the 
entries  and  of  the  frauds  which  had  been  perpetrated  in  making  them.  The 
Detroit  Company  answered  that  the  lands  were  regularly  and  lawfully  entered 
and  patented ;  that  41  of  the  patentees  sold  the  timber  on  their  lands  to  the 
Martin  Company  shortly  after  they  entered  them ;  and  that  on  January  14. 
1901,  it  purchased  the  timber  contracts  and  all  the  other  property  of  the  Martin 
Company.  It  denied  that  the  lands  were  entered  on  speculation,  and  that  any 
agreement  had  been  made  that  any  of  them  should  be  entered  for  the  benefit  of 
the  Martin  Company.  It  denied  that  it  had  any  notice  or  knowledge  that  any 
of  the  lands  had  been  fraudulently  entered  before  it  purchased  and  paid  for 
the  timber  contracts,  or  before  the  lands  were  patented ;  and  averred  that  it 
bought  and  paid  value  for  them  in  good  faith,  without  notice  of  any  fraud  or 
defect  in  the  title  to  them.  The  answer  of  the  Martin-Alexander  Company  pre- 
sents the  same  issues  as  that  of  the  Detroit  Company.  The  answers  of  the 
other  defendants,  if  there  were  such,  do  not  appear  in  the  record,  because  the 
land  without  the  timber  is  of  no  value.  The  salient  facts  disclosed  by  the 
evidence  at  the  final  hearing  were  these :  The  Martin- Alexander  Lumber  Com- 
pany had  a  sawmill  In  the  vicinity  of  the  lands  which  are  the  subject  of  this 
controversy,  and  it  was  desirous  of  obtaining  timber  to  manufacture  into  lum- 
ber. E.  B.  Martin  owned  58V^  per  cent,  of  the  stock  of  this  corporation,  and» 
with  the  exception  of  one  share,  A.  V.  Alexander  controlled  all  of  the  re- 
mainder, which  was  owned  by  himself,  his  wife,  and  J.  O.  Means.  Copeland 
was  an  employ^  of  the  company,  and  an  intelligent  and  Influential  man.  He 
obtained  a  copy  of  the  act  of  June  3,  1878,  consulted  with  one  of  the  officers  of 
the  local  land  office  relative  to  its  proper  construction,  and  told  Alexander 
and  Martin  that  he  knew  honest  men  who  he  thought  would  enter  land  of  the 
government  under  this  act  if  they  could  borrow  the  money  to  pay  for  it.  Mar- 
tin replied  that  he  would  loan  such  men  money  for  that  purpose.  The  stump- 
age  value  of  the  timber  was  50  cents  per  thousand  feet  and  the  Martin  Com- 
pany was  offering  and  paying  that  price.  At  this  price  the  average  value  of  the 
timber  on  each  160  acres  of  this  land  was  about  $40  in  excess  of  the  govern- 
ment's price  for  the  lands,  which  was  $2.50  per  acre,  so  that  an  entry  wa* 
likely  to  entail  no  loss,  and  might  yield  the  entryman  some  profit  Copeland  in- 
formed some  of  his  acquaintances  of  this  situation  and  of  the  law,  and  asked 
them  if  they  would  like  to  enter  some  of  the  land.  Others  applied  to  him  for 
this  information,  and  he  Imparted  it    The  men  and  women  thus  informed  made 
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the  entries  upon  which  the  patents  In  suit  are  based.  They  were  poor,  and  un- 
able to  pay  for  the  land  without  borrowing  money.  Copeland  assisted  them  to 
select  the  land  and  to  make  their  entries.  They  made  two  journeys  to  the  local 
land  office,  one  to  make  their  applications  and  one  to  pay  for  the  land  and 
obtain  their  final  receipts.  The  Martin  Company  paid  their  traveling  expenses 
upon  these  trips  and  the  fees  for  the  publication  of  the  notices  required  by  the 
statute.  Twenty-five  of  the  44  patentees  were  employes  of  the  Martin  CJom- 
pany  and  10  were  wives  of  employes.  When  the  time  came  to  pay  for  the 
lands,  the  company  loaned  to  each  one  of  the  patentees  the  amount  required 
for  that  purpose,  and  he  or  his  companion  or  agent  paid  for  the  land,  and  ob- 
tained the  final  receipt.  Within  a  few  days  after  the  final  receipt  was  obtained 
he  made  a  promissory  note  for  the  amount  he  had  paid  for  the  land  and  In- 
terest at  8  per  cent,  per  annum.  He  then  made  a  written  agreement  with  the 
Martin  Company  that  in  consideration  of  $1  and  of  the  covenants  recited  there- 
in he  "has  bargained,  sold,  and  conveyed"  unto  the  company  all  the  timber  and 
trees  upon  the  land,  and  the  right  to  enter  and  take  them ;  that  the  company 
will  pay  him  50  cents  per  thousand  feet  scale  measure  for  the  lumber  in  the 
trees;  that  It  has  paid  him  the  amount  which  he  bad  borrowed  and  paid  for 
the  land,  and  that  it  will  pay  him  the  balance  beyond  that  amount  and -8  per 
cent  interest  in  monthly  payments  as  the  timber  is  cut  and  removed  from  the 
land.  Upon  the  execution  of  this  contract  the  note  was  canceled  and  surren- 
dered. The  transaction  with  all  the  entrymen  but  two  and  with  all  the  entry- 
women  but  one  took  the  form  which  has  been  described.  Two  of  the  entry- 
men  and  one  of  the  entrywomen  refused  to  give  notes  or  make  timber  contracts, 
although  they  borrowed  the  money  and  used  it  to  pay  for  their  lands.  These 
three  defendants  entered  their  land  July  5,  1900,  and  In  April,  1901,  they  sold 
and  conveyed  it  to  the  Detroit  Company,  through  an  agent  of  the  latter,  for  the 
amount  of  their  debts  for  the  borrowed  money  and  $75  each.  The  44  entries 
were  made  at  various  times  between  August  21,  1899,  and  September  6,  1900, 
and  the  timber  contracts  were  made  Immediately  after  the  respective  entries 
were  completed.  Patents  were  issued  for  all  these  lands  prior  to  May  9,  1901. 
Thirteen  of  these  patents  were  issued  before  January  14,  1901,  and  40  before 
May  1,  1901.  On  January  14,  1901,  the  Detroit  Timber  &  Lumber  Company 
porchased  all  the  property  of  the  Martin  Company  for  $60,000  and  the  assump- 
tion of  its  debts.  The  office  and  place  of  business  of  the  Martin  Company  was 
in  Pike  City.  Ark. ;  that  of  the  Detroit  Company  in  St  Louis,  Mo.,  and  U.  L. 
Clark  was  its  president  About  Deceml>er  20,  1900,  Alexander  went  to  St. 
I^mis,  and  applied  to  Clark  to  purchase  the  property  of  the  Martin  Company 
for  the  Detroit  Company.  He  requested  Clark  to  purchase  Martin's  interest 
and  to  let  him  retain  his  Interest  Clark  declined,  and  told  him  that  the  De- 
troit Company  would  not  purchase  unless  it  could  buy  the  entire  property. 
Alexander  then  asked  to  be  permitted  to  take  stock  in  the  Detroit  Company  for 
bia  interest  Clark  replied  that  the  latter  company  had  no  stock  to  sell ;  that 
he  could  not  promise  any ;  and  that  the  purchase  must  be  of  the  entire  prop- 
erty of  the  Martin  Company  for  cash ;  but  that  the  Detroit  Company  might 
Increase  its  stock,  and,  if  It  did  so,  it  was  possible  that  Alexander  might  obtain 
some.  Alexander  thereupon  agreed  that  the  entire  property  should  be  sold, 
and  that  he  would  sell  his  Interest  for  cash  at  the  same  rate  the  Detroit  Com- 
pany should  purchase  Martin's  interest.  If  the  latter  company  did  not  Increase 
Its  stock  and  pay  him  In  that.  Thereupon  Clark  sent  the  Detroit  Company's 
Inspector  to  Arkansas,  and  he  examined  the  lands,  and  reported  the  amount  of 
timber  on  them.  Clark  then  went  to  Arkansas,  and  agreed  with  Martin  to 
pay  him  $35,000  for  his  interest  and  that  of  J.  O.  Means  on  the  basis  of  $60,- 
GOO  for  the  entire  property.  Thereupon,  on  January  14,  1901,  the  board  of  di- 
rectors of  the  Martin  Company  resolved  that  it  sold  all  its  property  to  the  De- 
troit Company  for  $60,000  cash  and  the  assumption  of  its  liabilities ;  that  the 
160,000  should  be  divided  among  Its  stockholders  In  this  way :  to  E.  B.  Martin. 
134,850,  to  Mrs.  B.  M.  Alexander,  $24,850,  to  A.  V.  Alexander,  $150,  to  J.  O. 
Means,  $150 ;  that  the  sums  due  Martin  and  Means  were  then  paid  in  cash  by 
the  Detroit  Company,  that  the  payment  of  the  sums  due  the  Alexanders  was 
deferred  until  their  application  for  stock  of  the  Detroit  Company  was  deter- 
mined, and  that,  to  relieve  Martin,  who  resided  In  Chicago,  from  further  at- 
tendance, his  stock  was  transferred  to  Clark  and  to  the  Detroit  Company,  and 
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that  Clark  was  elected  temporary  president  of  the  Martin  Ompany  In  the 
place  of  Martin,  who  resigned.  The  41  timber  contracts  and  deeds  of  other 
lands  were  then  turned  over  to  the  Detroit  CJompany.  The  Martin  Company 
owed  Martin  $17,466.79,  so  that  he  waa  entitled  to  receive  about  $52,000  as  his 
share  of  the  proceeds  of  the  sale.  Clark  gave  him  on  that  day  in  the  form 
of  a  check  of  the  Detroit  Company  $27»456.79,  and  he  went  to  St  Louis  with 
him  immediately,  and  caused  the  Detroit  Company  to  assign  to  him  a  promis- 
sory note  of  the  Bodcan  Lumber  Company  for  $25,000,  which  It  owned.  As 
soon  as  practicable  after  this  sale  the  affairs  of  the  Martin  Company  were 
wound  up.  Clark  disliked  the  trouble  of  keeping  an  account  of  the  timber  cut 
on  the  lands  covered  by  the  timber  contracts,  and  between  April  1,  1901,  and 
September  10,  1901,  he  caused  the  Detroit  Company  to  procure  conveyances  to 
it  of  the  title  to  the  lands  held  by  24  of  the  patentees  who  had  made  timber 
contracts,  and  from  the  3  who  had  not  made  such  contracts,  so  that  by  Sep- 
tember 10,  1901,  it  held  the  legal  title  to  the  lands  of  27  of  the  44  patentees. 
The  Detroit  Company  paid  from  $6.25  to  $75  for  each  of  these  deeds,  but  It 
paid  $25  for  each  of  18  of  them.  In  fulfillment  of  the  sale  of  January  14,  1901, 
the  Detroit  Company  Increased  its  stock,  and  on  April  22,  1901,  issued  stock 
of  the  par  value  of  $25,000  to  the  Alexanders  in  place  of  the  cash  due  them 
from  the  sale.  A  formal  deed  of  all  its  property  by  the  Martin  Company  to  the 
Detroit  Company,  dated  March  1,  1901,  and  acknowledged  May  2,  1901,  was 
made  and  delivered  on  the  latter  date  to  the  Detroit  Company.  Clark  was  not 
acquainted  in  Arkansas  when  he  made  this  purchase.  The  deeds  of  the  lands 
and  the  timber  contracts  were  turned  over  to  him.  The  timber  on  the  lands 
covered  by  the  timber  contracts  cost  the  Martin  Company  about  $18,000,  and 
this  timber  was  but  a  part  of  the  property  for  which  the  Detroit  Company  paid 
$60,000.  Martin  and  Alexander  told  Clark  when  he  made  the  purchase  that 
all  the  people  under  whom  the  Martin  Company  held  land  or  timber  had  patents 
or  final  receipts  for  their  lands,  and  that  the  company's  title  to  the  timber  was 
perfect.  He  believed  their  statements,  had  no  suspicion  that  they  were  not 
true,  and  made  no  farther  investigation  of  the  titles.  He  always  calculated 
that  the  title  was  all  right  if  the  party  had  a  final  receipt  Neither  Clark  nor 
any  of  the  officers  of  the  Detroit  Company  ever  had  any  knowledge  or  suspicion 
that  there  was  any  fraud  in  the  procurement  or  any  defect  in  the  title  of  any 
of  the  44  patentees  or  in  the  title  the  company  purchased  until  the  last  of 
September  or  the  first  of  October,  1901,  more  than  four  months  after  it  had 
paid  all  this  consideration  and  had  received  its  deed  for  the  property,  and 
more  than  four  months  after  the  United  States  had  Issued  its  patents  to  all  the 
lands.  Upon  this  state  of  facts  the  Circuit  Court  found  that  no  one  of  the 
patentees  entered  his  or  her  land  on  speculation,  or  made  any  agreement  where- 
by the  title  to  it  should  inure  to  any  one  except  himself  or  herself,  and  dis- 
missed the  bill.  The  government  challenges  the  decree  of  dismissal  by  this 
appeal. 

F.  A.  Youmans  and  Fred  A.  Maynard  (James  K.  Barnes,  on  the 
brief),  for  appellant. 

W.  E.  Hemingway  and  James  F.  Read  (Thomas  C.  McRea,  J. 
B.  McDonough,  U.  M.  Rose,  George  B.  Rose,  and  J.  C.  Pinnix,  on 
the  brief),  for  appellees. 

Before  SANBORN  and  HOOK,  Circuit  Judges,  and  AMIDON, 
District  Judge. 

SANBORN,  Circuit  Judge,  after  stating  the  case  as  above,  de- 
livered the  opinion  of  the  court. 

This  is  a  suit  in  equity  to  enforce  a  forfeiture  of  the  purchase 
price  which  the  United  States  has  received  for  certain  of  its  lands, 
and  to  avoid  the  patents  which  constituted  the  consideration  for 
the  payment  of  this  price.  The  act  of  June  3,  1878,  c.  151,  20  Stat. 
89  [U.  S.  Comp.  St.  1901,  p.  1545],  provides  that  upon  certain  con- 
ditions a  citizen  of  the  United  States  may  purchase  not  exceeding 
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160  acres  of  certain  lands  of  the  United  States,  which  are  valuable 
chiefly  for  timber  and  are  unfit  for  cultivation.  One  of  the  condi- 
tions of  this  purchase  is  that  the  applicant  shall  file  with  the  reg- 
ister of  the  proper  district  a  written  statement  under  oath  that  he 
does  not  apply  to  purchase  the  land  he  seeks  to  buy  on  speculation, 
and  that  he  has  not  made  any  agreement  with  any  person  or  per- 
sons by  which  the  title  that  he  might  acquire  from  the  government 
would  inure  to  the  benefit  of  any  person  except  himself.  The  act 
provides  that,  if  any  person  who  makes  oath  to  this  statement 
shall  swear  falsely  in  the  premises,  he  shall  forfeit  the  money  he 
may  have  paid  for  the  lands,  and  all  right  and  title  to  them,  and 
that  any  grant  or  conveyance  he  may  have  made,  except  in  the 
hands  of  bona  fide  purchasers,  shall  be  void.  Forty-four  of  the 
defendants  in  this  suit  took  this  oath  and  entered,  and  paid  the 
government  price  for  44  tracts  of  land  at  various  times  between 
August  21,  1899,  and  September  6,  1900.  Forty-one  of  them  con- 
veyed the  timber  on  their  land  to  the  Martin-Alexander  Company 
immediately  after  they  made  their  respective  entries  and  obtained 
their  respective  final  receipts.  On  January  14,  1901,  the  defendant 
the  Detroit  Lumber  Company  bought  this  timber  of  the  Martin 
Company,  and  the  consideration  for  that  purchase  was  paid  by  it 
and  the  timber  was  conveyed  to  it  before  May  3,  1901.  Patents 
were  issued  for  all  the  lands  before  May  9,  1901.  In  the  month  of 
April,  1901,  the  Detroit  Company  purchased  the  lands  of  the  three 
patentees  who  had  declined  to  execute  timber  contracts,  and  the 
legal  title  to  that  land  and  to  the  timber  upon  it  was  thus  vested  in 
that  company.  Between  April  1,  1901,  and  September  10,  1901,  the 
compaay  purchased  the  legal  title  to  the  lands  entered  by  24  of  the 
patentees  who  had  made  timber  contracts,  and  this  title  was  duly 
conveyed  to  it.  In  the  last  days  of  September  or  the  first  days  of 
October,  1901,  the  company  for  the  first  time  learned  that  the 
United  States  was  suggesting  that  these  lands  had  been  illegally 
entered,  and  on  April  5,  1902",  the  government  commenced  this  suit. 
The  lands  without  the  timber  upon  them  are  worthless,  and  the 
real  controversy  here  is  between  the  United  States  and  the  Detroit 
Company. 

The  suit  presents  two  issues :  (1)  Whether  or  not  the  patentees  ap- 
plied to  purchase  the  lands  on  speculation,  or  had  made  agreements 
before  they  filed  their  applications  by  which  the  titles  they  hoped  to 
acquire  would  inure  to  the  benefit  of  any  person  except  themselves; 
and,  if  so,  (2)  whether  or  not  the  Detroit  Company  had  knowledge  or 
notice  of  that  fact,  so  that  the  complainant  is  entitled  in  equity  to  an 
avoidance  of  the  title  to  the  timber  which  that  company  has  acquired. 
The  case  of  the  government  did  not  appeal  with  compelling  force  to 
the  conscience  of  the  chancellor  below.  He  found  the  first  issue  in 
favor  of  the  defendants,  and  dismissed  the  bill.  This  finding  is  vigor- 
•ously  assailed.  If,  however,  the  Detroit  Company  was  a  bona  fide  pur- 
chaser of  the  timber  without  notice  of  the  alleged  fraud  and  perjury  of 
the  patentees,  it  is  not  material  to  the  issue  between  the  government 
and  that  company  whether  or  not  the  patentees  were  guilty  of  these 
crimes.    The  act  of  June  3,  1878,  expressly  exempts  from  avoidance 
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conveyances  in  the  hands  of  bona  fide  purchasers.  The  evidence  which 
conditions  the  issue  of  the  fraud  of  the  patentees  is  voluminous  and 
contradictory,  and  for  the  purpose  of  the  consideration  of  the  other 
issue,  which,  if  determined  in  favor  of  the  Detroit  Company,  must 
practically  dispose  of  this  case,  it  is  conceded  that  each  of  the  patentees 
applied  to  enter  the  tract  which  he  or  she  secured  on  speculation,  or 
that  he  or  she,  before  making  the  application,  had  made  a  contract 
whereby  the  title  to  the  lands  would  inure  to  the  benefit  of  the  Martin- 
Alexander  Lumber  Company.  The  question  then  becomes,  had  the 
Detroit  Company  any  notice  or  knowledge,  actual  or  constructive,  of 
this  conceded  fact,  before  it  completed  its  purcha:se  of  the  timber?  It 
bought  the  timber  contracts,  together  with  all  the  property  of  the  Mar- 
tin Company,  on  January  14,  1901.  It  made  its  first  payment  of  $27,- 
456.29  in  cash  on  that  day,  its  second  payment  of  $25,000  a  day  or 
two  later,  and  its  final  payment  of  $25,000  of  stock  on  April  22,  1901. 
The  timber  contracts,  the  deeds  for  the  lands  bought,  and  the  posses- 
sion and  control  of  the  property  of  the  Martin  Company  were  delivered 
to  the  Detroit  Company  on  January  14,  1901,  and  the  formal  bill  of 
sale  and  deed  upon  May  2,  1901.  It  is  not  material  at  what  date  prior 
to  the  2d  day  of  May,  1901,  this  sale  is  deemed  effective,  because  the 
notice  to  the  Detroit  Company  or  the  lack  of  it  remained  the  same  dur- 
ing all  this  time.  On  January  14,  1901,  when  the  sale  was  initiated, 
receiver's  final  receipts  had  been  issued  to  all  of  the  44  patentees,  and 
patents  had  been  delivered  to  13  of  them.  On  May  2,  1901,  when  the 
sale  was  completed,  patents  had  been  issued  to  40  of  them.  The 
Detroit  Company  was  dealing  with  the  Martin  Company  at  arm's 
length.  It  was  the  vendee ;  the  Martin  Company  was  the  vendor. 
The  latter  exhibited  its  contracts  and  deeds,  and  declared  that  the 
titles  under  them  were  perfect,  and  that  every  grantor  under  whom  it 
held  had  a  patent  or  a  final  receipt  for  his  land.  Clark,  the  presi- 
dent of  the  Detroit  Company,  who  conducted  the  negotiation  and 
made  the  purchase,  examined  and  checked  the  contracts  and  deeds, 
believed  the  statements  of  the  officers  of  the  vendor,  and  com- 
pleted the  purchase.  The  evidence  is  clear,  positive,  and  with- 
out dispute  that  neither  the  Detroit  Company  nor  its  officers  ever 
had  any  knowledge  or  suspicion  that  any  of  the  lands  here  in 
controversy  were  irregularly  or  fraudulently  entered  until  the  lat- 
ter part  of  September,  1901,  more  than  four  months  after  the  pur- 
chase had  been  completed  and  after  all  the  patents  had  issued. 

But  counsel  for  the  government  maintain  that,  although  the  pur- 
chaser had  no  actual  notice,  it  had  legal  or  constructive  notice  of  the 
fraud  in  the  entries  of  the  lands,  (1)  because  there  was  no  actual 
sale  of  property  by  the  Martin  Company  to  the  Detroit  Company,  but 
a  mere  merger  of  the  two  corporations  into  one ;  (2)  because  notice 
sufficient  to  put  a  person  of  ordinary  prudence  on  inquiry  is  notice  of 
all  that  a  reasonably  diligent  investigation  would  disclose,  and  the  De- 
troit Company  had  such  notice ;  (3)  because  the  timber  contracts  wer^ 
not  conveyances,  but  mere  executory  agreements  to  convey;  and  (4) 
because  a  legal  estate  is  indispensable  to  the  defense  of  a  bona  fide  pur- 
chase, and  the  final  receipts,  which  had  not  ripened  into  patents  when 
the  Detroit  Company  made  its  purchase,  evidenced  equitable  titles  only. 
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Bad  constituted  notice  that  their  issue  was  induced  by  fraud  and  per- 
/ury.    Let  us  consider  these  arguments  in  their  order. 

The  complainant  alleged  in  its  bill,  the  defendant  admitted  in  its 
answer,  and  the  evidence  demonstrated  that  the  Martin  Company  sold, 
assigned,  and  transferred  the  timber  contracts  to  the  Detroit  Company 
on  January  14,  1901.  No  merger  of  the  two  corporations  was  pleaded ; 
none  was  proved.  The  transfer  of  the  stock  of  Martin  in  his  com- 
pany to  Clark  and  to  the  Detroit  Company  and  the  substitution  of 
Clark  for  Martin  as  president  of  the  former  company  when  the  sale 
was  made  was  nothing  but  a  means  to  an  end,  a  device  to  effect  the 
sale  and  to  transfer  the  immediate  possession  and  control  of  the  prop- 
erty to  the  vendee.  That  transfer  was  not  intended  to  merge,  and  it 
did  not  merge,  the  two  corporations  into  one,  nor  did  it  charge  Clark 
or  the  Detroit  Company  with  notice  of  any  of  the  acts  or  transactions 
of  the  Martin  Company  of  which  he  was  not  otherwise  aware.  In  his 
relations  to  the  Martin  Company  and  to  its  grantors,  the  United  States 
and  the  entrymen  and  entrywomen,  Clark  was  still  the  agent  and  rep- 
resentative of  the  purchaser,  and  not  of  the  seller.  There  is  no  evidence 
in  this  record  that  notice  of  facts  sufficient  to  put  a  person  of  ordinary 
prudence  on  inquiry  for  fraud  and  perjury  in  the  applications  for  the 
purchase  of  these  lands  was  ever  given  to  the  Detroit  Company,  or  to 
any  of  its  officers,  before  it  consummated  its  purchase;  nor  is  there 
any  evidence  that  a  reasonably  diligent  inquiry  would  have  discovered 
fraud  or  perjury  if  it  had  been  instituted.  Clark  saw  the  timber  con- 
tracts, and  received  the  assurance  of  the  vendor  that  all  the  grantors  in 
them  had  patents  or  final  receipts  for  their  lands,  and  that  the  title 
under  them  was  perfect.  These  were  all  the  facts  relative  to  this 
matter  of  which  Clark  received  notice.  The  contracts  were  such 
as  any  entryman  might  lawfully  make  under  the  opinion  of  the 
Supreme  Court  in  U.  S.  v.  Budd,  144  U.  S.  154,  163,  12  Sup.  Ct. 
575,  36  L.  Ed.  384.  They  were  not  of  the  same  date,  but  were 
executed  at  various  times  between  July,  1899,  and  September  6, 
1900.  There  was  nothing  here  to  incite  a  reasonably  prudent 
man  to  inquire  for  fraud  in  the  entries  of  the  land.  Nor  would 
a  reasonably  diligent  inquiry  have  discovered  any  fraud.  If  the 
question  had  been  put  to  the  entrymen,  to  the  entrywomen,  to 
Martin,  and  to  Alexander,  they  would  have  answered  with  a  sin- 
gle voice  that  the  statements  in  the  applications  were  true,  for  they 
have  so  testified  here.  If  inquiry  had  been  made  of  the  officers  of  the 
land  department,  they  would  have  replied  that  there  was  no  falsehood 
in  the  statements  and  that  the  entries  were  lawfully  and  regularly 
made,  for  they  issued  the  final  receipts  and  the  patents  upon  them  in 
that  belief. 

Nor  was  there  any  duty  upon  this  purchaser,  in  the  absence  of  other 
facts  suggesting  inquiry,  when  the  seller  presented  conveyances  to  it 
apparently  valid,  and  gave  its  assurance  that  they  vested  perfect  titles 
in  it,  to  make  further  investigation.  The  presumption  always  is,  in 
the  absence  of  countervailing  evidence,  that  men  tell  the  truth  and  that 
bills  of  sale  and  deeds  prima  facie  valid  are  actually  so,  and  purchasers 
may  lawfully  act  upon  this  presumption.  Jones  v.  Simpson,  116  U.  S. 
609,  615,  6  Sup.  Ct.  538,  29  L.  Ed.  742.    "Where  a  person  has  not 
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actual  notice,  he  ought  not  to  be  treated  as  if  he  had  notice,  unless  the 
circumstances  are  such  as  enable  the  court  to  say  not  only  that  he 
might  have  acquired,  but  also  that  he  ought  to  have  acquired,  the 
notice  with  which  it  is  sought  to  affect  him ;  that  he  would  have  ac- 
quired it  but  for  his  gross  negligence  in  the  conduct  of  the  business 
in  question."  Ware  v.  Lord  Egmont,  4  D.  M.  &  G.  460,  473 ;  Sugden 
on  Vendors,  622;  Wilson  v.  Wall,  73  U.  S.  83,  91,  18  L.  Ed.  727. 
"What  makes  inquiry  a  duty  is  such  a  visible  state  of  things  as  is  in- 
consistent with  a  perfect  right  in  him  who  proposes  to  sell."  Meehan 
v.  Williams,  48  Pa.  238,  241 ;  Townsend  v.  Little,  109  U.  S.  504,  511, 
3  Sup.  Ct  357,  27  L.  Ed.  1012 ;  Colorado  Coal  Co.  v.  U.  S.,  123  U.  S. 
307,  316,  319,  8  Sup.  Ct.  131,  31  L.  Ed.  182 ;  Crawford  v.  Neal,  144  U. 
S.  585,  595,  12  Sup.  Ct.  759,  36  L.  Ed.  552.  The  notice  to  the  Detroit 
Company  meets  none  of  these  tests  of  constructive  notice  where  actual 
notice  is  absent. 

The  next  contention  is  that  the  timber  contracts  conveyed  nothing 
but  an  equitable  claim  to  the  title  of  the  grantors  in  them  to  the  tim- 
ber, because  they  were  executory  contracts  to  sell,  and  that,  therefore, 
the  Detroit  Company  could  not  be  a  bona  fide  purchaser,  because  it 
acquired  no  legal  estate  under  them.  But  the  contracts  were  not  ex- 
ecutory agreements  to  sell,  but  absolute  conveyances  in  praesenti  of  the 
timber  growing  upon  the  land.  They  therefore  vested  in  the  Martin 
Company  and  its  grantors  an  interest  in  the  real  estate.  White  v.  Fos- 
ter, 102  Mass.  375 ;  Russell  v.  Myers,  32  Mich.  522. 

Finally,  counsel  for  the  government  say — and  this  seems  to  be  the 
argument  upon  which  they  most  implicitly  rely — that  acquisition  of 
the  legal  title  was  indispensable  to  the  defense  of  a  bona  fide  purchase ; 
that  the  legal  title  to  all  but  13  of  the  44  tracts  was  in  the  United 
States  when  the  Detroit  Company  purchased;  that  the  title  to  the 
timber  on  these  31  tracts  which  the  Detroit  Company  bought  was  a 
mere  equitable  title  evidenced  by  the  final  receipts ;  that  these  receipts 
constituted  notice  to  the  Detroit  Company  that  they  had  been  secured 
by  the  fraud  and  perjury  of  the  entrymen  and  entrywomen,  and  that 
the  company  could  not  divest  itself  of  this  notice  by  the  subsequent 
issue  of  the  patents  and  the  acquisition  of  the  legal  title  which  inured 
to  it  thereunder.  There  are  many  reasons  why  this  argument  is  not 
persuasive.  In  the  first  place,  conceding  for  the  present,  without  ad- 
mitting or  deciding  this  to  be  the  law,  that  a  legal  estate  in  the  vendee 
is  an  essential  condition  of  the  defense  of  a  bona  fide  purchase,  such  an 
estate  vested  in  the  Detroit  Company  before  it  received  any  notice  of 
the  alleged  fraud.  In  the  second  place,  the  patents,  when  issued,  re- 
lated back  to  the  dates  of  the  applications  upon  which  they  were  found- 
ed, and  vested  the  legal  estate  in  the  timber  in  the  Detroit  Company 
as  of  the  date  of  its  purchase  from  the  Martin  Company,  and  before  it 
had  notice  of  the  fraud.  And,  in  the  third  place,  the  Detroit  Company 
was  an  innocent  purchaser  for  value,  in  good  faith,  of  the  equitable 
title  to  the  timber,  evidenced  by  the  final  receipts,  and  the  legal  title 
vested  in  it  by  the  issuance  of  the  patents  before  the  government 
assailed  either. 

Counsel  for  the  government  cite  in  support  of  their  position  that 
one  who  innocently  purchases  the  equitable  title  evidenced  by  receiv- 
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ers'  final  receipts,  and  subsequently  acquires  the  legal  estate  evidenced 
by  patents  issued  upon  them,  is  charged  with  notice  of  fraud  and  per- 
jury in  the  inception  of  his  title  from  the  government,  and  cannot  be 
a  bona  fide  purchaser.  U.  S.  v.  Steenerson,  50  Fed.  504, 1  C.  C.  A.  552 ; 
American  Mortgage  Co.  v.  Hopper  (C.  C.)  56  Fed.  67 ;  Id.,  64  Fed. 
553,  559, 12  C.  C.  A.  293,  299 ;  Diller  v.  Hawley,  81  Fed:  651,  655,  26 
C.  C.  A.  514,  518 ;  Hawley  v.  Diller,  178  U.  S.  476,  20  Sup.  Ct.  986,  44 
L.  Ed.  1157 ;  U.  S.  v.  Bailey,  17  Land  Dec.  468 ;  Orchard  v.  Alexan- 
der, 157  U.  S.  372,  15  Sup.  Ct  635,  39  L.  Ed.  737;  Parsons  v.  Venzke, 
164  U.  S.  89,  91,  17  Sup.  Ct.  27,  41  L.  Ed.  360;  Guaranty  Savings 
Bank  v.  Bladow,  176  U.  S.  448,  453,  20  Sup.  Ct.  425,  44  L.  Ed.  540; 
California  Redwood  Co.  v.  Litle  (C.  C.)  79  Fed.  854;  Id.,  87  Fed.  1004, 
31  C.  C.  A.  591.  But  these  authorities  fail  to  sustain  the  proposition. 
They  are  cases  in  which  the  final  receipts  which  evidenced  equitable 
titles  were  avoided  by  the  officers  of  the  Land  Department  before  the 
legal  estate  had  been  vested  in  the  innocent  purchasers.  In  these  cases 
the  courts  held  that  the  receiver's  final  receipt  is  prima  facie  evidence 
of  the  right  of  the  entrymen  to  a  patent ;  that  the  power  is  vested  in 
the  Land  Department  to  set  this  aside  and  to  cancel  the  entry  it  evi- 
dences for  fraud  or  error  after  proper  notice  to  the  parties  in  interest, 
and  in  this  way  to  take  away  from  the  innocent  purchaser  his  prima 
fade  evidence  of  title;  that  this  power  is  not  arbitrary  or  unlimited, 
but  its  exercise  is  always  subject  to  judicial  inquiry;  that  it  is  limited 
in  duration  to  the  time  anterior  to  the  issue  of  the  patent;  and  that 
the  avoidance  of  the  receipt  and  the  cancellation  of  the  entry  do  not 
strike  down  the  right  of  the  purchaser  to  enforce  the  equitable  title 
which  he  has  purchased  in  the  courts  of  the  land,  but  that  its  effect 
is  to  compel  him  to  sustain  that  title  by  evidence  de  hors  the  receipt. 
But  the  case  in  hand  is  not  ruled  by  these  conclusions.  The  Land  De- 
partment did  not  avoid,  it  confirmed,  the  voidable  title  which  the  De- 
troit Company  purchased  by  adding  to  it  the  legal  title.  The  receiver's 
final  receipts  were  not  notice  of  fraud  and  perjury  in  their  procure- 
ment. They  were  notice  of  honesty  and  legality  in  the  proceedings 
that  induced  their  issue.  They  were  prima  facie  evidence  that  those 
who  received  them  had  the  right  to  patents  to  the  lands,  and  they  raised 
the  legal  presumption  that  entrymen  and  officers  alike  had  complied 
with  the  law.  They  were  notice  to  the  Detroit  Company  of  the  power 
of  the  Land  Department  to  avoid  them  for  fraud  or  error  before  the 
patents  were  issued,  and  of  no  other  defect  or  danger,  and  the  authori- 
ties cited  for  complainant  express  no  different  opinion.  The  Detroit 
Company  took  its  equitable  title  to  the  timber  subject  to  this  notice, 
and  subject  to  the  possible  exercise  by  the  Land  Department  of  this 
power.  That  department  exercised  the  power,  as  tbo  legal  presumption 
was  that  it  would  exercise  it,  by  affirming  the  validity  of  the  voidable 
titles  and  by  issuing  the  patents  upon  them.  Here  the  effect  of  the 
notice  from  the  purchase  of  the  equitable  titles  ceased.  The  only  rea- 
son that  purchase  gave  notice  of  a  voidable  title  was  the  fact  that  it  did 
not  acquire  the  legal  title.  The  moment  the  legal  estate  inured  to  the 
benefit  of  the  Detroit  Company  by  the  issue  of  the  patents  without  no- 
tice of  any  fraud  or  irregularity  in  their  procurement,  its  defense  of  a 
bona  fide  purchase  was  complete.    It  contained  every  essential  element 
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of  a  complete  defense  except  the  legal  title  before  the  patents  were  de- 
livered. It  was  the  lack  of  the  legal  title,  and  that  alone,  that  made 
its  defense  vulnerable  in  the  Land  Office.  When  the  patents  had  is- 
sued, the  power  of  the  Land  Department  had  ceased,  and  the  Detroit 
Company's  position  was  conditioned  by  every  attribute  of  that  of  a  bona 
fide  purchaser.  Conceding  that  the  indispensable  elements  of  such  a 
defense  are  absence  of  notice  of  the  fraud  or  defect,  good  faith,  pay- 
ment of  value,  and  the  legal  estate,  it  is  not  material  at  what  tinje  or 
in  what  order  the  purchaser  acquires  them.  It  is  only  necessary  that 
they  all  concur  in  him  at  the  same  time.  It  is  indispensable  to  this  de- 
fense that  the  consideration  should  be  paid  before  notice  of  the  defect. 
But  it  is  not  essential  that  it  should  be  paid  before  or  at  the  time  the 
title  is  conveyed.  It  is  sufficient  if  the  payment  is  completed  at  any  time 
before  notice  of  the  defect  is  received.  It  is  not  more  essential  that 
the  legal  title  should  be  secured  before  or  at  the  time  when  the  con- 
sideration is  paid.  It  is  enough  if  it  is  acquired  before  notice  of  the 
alleged  fraud  or  perjury  is  fastened  upon  the  purchaser. 

The  legal  title  to  the  timber  upon  13  of  the  tracts  in  dispute  vested 
in  the  Detroit  Company  on  January  14,  1901,  when  it  purchased  of  the 
Martin  Company.  Its  defense  to  the  attack  upon  the  title  to  the  tim- 
ber upon  these  tracts  did  not,  however,  become  complete  until  April 
22,  1901,  when  it  finished  its  payment  of  the  purchase  price  of  the 
property.  Its  title  then  became  unassailable  at  the  suit  of  the  govern- 
ment for  fraud  or  perjury  which  induced  the  issue  of  the  patents.  U. 
S.  V.  Winona  &  St.  Peter  R.  Co.,  15  C.  C.  A.  96, 109,  67  Fed.  948,  961 : 
U.  S.  V.  Burlington  &  M.  R.  Co.,  98  U.  S.  334,  342,  25  L.  Ed.  198 ;  U. 
S.  V.  California  &  Oregon  Land  Co.,  148  U.  S.  31,  41,  13  Sup.  Ct.  458, 
37  L.  Ed.  354.  On  May  9,  1901,  four  months  before  it  received  any 
intimation  of  any  defect  in  its  title  and  eleven  months  before  this  suit 
was  instituted,  the  patents  to  the  other  31  tracts  had  issued,  and  the 
legal  estate  in  the  timber  upon  them  had  been  vested  in  the  Detroit 
Company.  The  purchase  price  had  been  paid  in  full.  The  legal  title 
had  been  acquired.  No  notice  of  any  fraud  or  perjury  in  the  inception 
of,  or  of  any  defect  in,  the  title  which  it  had  bought,  and  which  had 
passed  from  the  complainant  to  it  when  the  patents  were  issued  (San- 
dels  &  H.  Digest,  §  699),  had  been  received.  Why  was  not  its  defense 
that  it  was  a  bona  fide  purchaser  impregnable?  No  satisfactory  answer 
to  this  question  has  occurred  to  us,  and  our  conclusion  is  that  one  who 
purchases  in  good  faith  and  pays  value  for  the  equitable  title  to  land 
of  thfe  government  evidenced  by  the  receiver's  final  receipt,  and  who 
subsequently,  and  before  receiving  notice  of  any  fraud  or  defect  in  h 
title,  acquires  the  legal  estate  through  the  issue  of  the  patent,  is  a  bona 
fide  purchaser,  and  his  title  is  unassailable  at  the  suit  of  the  United 
States  to  avoid  the  patent  for  fraud  or  perjury  of  the  immediate  or  r 
mote  grantors  of  the  purchaser.  Colorado  Coal  Co.  v.  U.  S.,  123  U.  S. 
307,  309,  322,  8  Sup.  Ct.  131,  31  L.  Ed.  182;  U.  S.  v.  Clark  (C.  C.)  125 
Fed.  774,  776. 

Finally,  this  is  a  suit  in  equity.  The  equitable  claims  of  the  United 
States  appeal  to  the  conscience  of  a  chancellor  with  the  same,  but  with 
no  greater  or  less,  force  than  would  those  of  an  individual  in  like  cir- 
cumstances.   Bona  fide  purchasers  are  the  especial  favorites  of  courts 
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of  equity.     In  Boone  v.  Chiles,  10  Pet.  177,  209,  9  L.  Ed.  388,  Mr. 
Justice  Baldwin,  in  delivering  the  opinion  of  the  Supreme  Court,  said : 

'*A  court  of  equity  can  act  only  on  the  conscience  of  a  party.  If  he  has  done 
nothing  that  taints  it,  no  demand  can  attach  upon  it  so  as  to  give  any  Jurisdic- 
tion. Sugd.  Vend.  722.  Strong  as  a  plaintiff's  equity  may  be,  it  can  in  no  case 
be  stronger  than  that  of  a  purchaser  who  lias  put  himself  in  peril  by  purchasing 
a  title  and  paying  a  valuable  consideration  without  notice  of  any  defect  in  it 
or  adverse  claim  to  it ;  and  when,  in  addition,  he  shows  a  legal  title  from  one 
seised  and  possessed  of  the  property  purchased,  he  has  a  right  to  demand  pro- 
tection and  relief  (9  Ves.  30-34),  which  a  court  of  equity  imparts  lil)erally." 

Conceding  now,  for  the  purpose  of  the  remainder  of  this  discussion, 
that  the  Detroit  Company  purchased  and  paid  for  the  equitable  estate 
evidenced  by  the  final  receipts  in  the  first  instance,  and  that  it  did  not 
acquire  the  legal  title  until  the  patent  issued,  what  has  that  company 
done  to  taint  the  conscience  of  any  one,  or  to  entitle  the  government  to 
any  relief  against  it  in  this  suit?  The  record  discloses  nothing.  The 
general  rule  in  chancery  is  that,  where  equities  are  equal,  the  defendant 
prevails;  that  it  is  only  when  the  case  of  the  complainant  appeals  to 
the  conscience  of  the  court  with  the  greater  force  that  it  will  interfere 
to  grant  relief.  St.  Johnsbury  v.  Morrill,  55  Vt.  165,  169 ;  2  Pom.  Eq. 
Jur.  §  739;  Colyer  v.  Finch,  5  House  of  Lords  Cas.  694,  706;  Medli- 
cott  v.  O'Donel,  1  Ball  &  Beatty,  156,  171.  Here  the  equity  of  the 
government  is  far  less  persuasive  than  that  of  the  Detroit  Company. 
The  former  has  received  and  still  retains  $17,000,  the  purchase  price 
which  it  fixed  for  these  lands ;  and  it  asks  this  court  that  the  timber 
upon  them,  which  constitutes  their  only  real  value,  be  taken  from  the 
defendant,  which  has  innocently  bought  and  paid  for  it,  and  restored 
to  the  complainant.  It  issued  its  final  receipts,  which  were  prima  faci^ 
evidence  of  a  right  in  the  grantees  therein  named  to  the  title  to  these 
lands,  and  the  Detroit  Company  purchased  and  paid  for  the  timber 
upon  them  in  reliance  upon  these  certificates,  without  notice  of  any 
fraud  in  their  procurement.  The  company  seeks  no  relief,  but  prays 
only  that  it  be  permitted  to  retain  that  which  it  bought  and  paid  for  in 
good  faith,  while  the  complainant  seeks  to  keep  the  purchase  price  of 
the  property  which  it  sold  and  to  recover  back  the  property  itself.  The 
equity  of  the  defendant  is  the  stronger.  Not  only  this,  but  the  Detroit 
Company  has  added  to  its  equitable  title  the  legal  estate  in  the  timber. 
Where  equities  are  equal,  the  law  must  prevail.  A  court  of  equity  will 
not  interfere  at  the  suit  of  the  holder  of  a  prior  equitable  title  or  claim 
to  deprive  the  innocent  purchaser  for  value  of  a  junior  equitable  estate 
of  equal  strength  of  a  legal  title  which  he  has  subsequently  bought  or 
obtained  after  notice  of  the  defect.  It  will  not  disarm  a  bona  fide  pur- 
chaser, or  .take  from  him  the  shield  of  anv  legal  advantage.  1  Story, 
Eq.  Jur.  (13th  Ed.)  §  64c ;  2  Pom.  Eq.  Jur.  §  766 ;  Bosset  v.  Noswor- 
thy,  2  Leading  Cases  in  Equity  (4th  Ed.)  71 ;  Bayley  v.  Greenleaf,  7 
Wheat.  46,  57,  5  L.  Ed.  393 ;  Lea  v.  Polk  County  Copper  Co.,  62  U. 
S.  493,  498,  16  L.  Ed.  203 ;  Dueber  Watch-Case  Mfg.  Co.  v.  Dougher- 
ty, 62  Ohio  St.  589,  596,  57  N.  E.  455 ;  Zollman  v.  Moore,  21  Grat. 
313,  321.  In  Dueber  Watch-Case  Mfg.  Co.  v.  Dougherty,  one  Cobum 
held  stock  in  the  company,  for  which  he  had  paid  nothing,  and  which 
he  had  agreed  to  transfer  back  to  the  corporation.    While  this  stock 
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Stood  in  his  name  he  induced  Dougherty  and  another  to  indorse  hi^ 
note  by  making  an  agreement  with  them  that  he  would  subsequently 
transfer  the  stock  to  them  as  collateral  security  for  his  Uability  to  them 
upon  their  indorsement.  At  the  time  when  the  indorsement  was  made 
the  indorsers  had  no  notice  of  the  right  of  the  company  to  the  stock, 
but  they  received  notice  of  that  right  before  Cobum  assigned  the  stock 
to  them.  After  this  notice  Coburn  made  the  assignment.  The  court 
sustained  the  claim  of  the  indorsers,  and  said : 

"And  here  It  wiH  be  observed  that  the  claim  of  the  company  is  not  that  of  an 
innocent  purchaser  for  value.  Its  claim  is  that  of  a  mere  equity  for  a  reconvey- 
ance, prior  in  time,  to  the  equity  of  the  plaintiffs.  The  contest  is  simply  be- 
tween equities.  In  such  cases  the  settled  doctrine  is  stated  by  Pomeroy  to  be 
*that»  If  a  second  or  other  subsequent  holder,  who  sirould  otherwise  be  post- 
poned to  the  earlier  ones,  obtains  the  legal  estate,  or  acquires  the  best  right  ta 
call  for  the  legal  estate,  he  thereby  secures  an  advantage  which  entitles  him 
to  priority.  It  is  absolutely  essential  that  he  should  have  acquired  his  equitable 
interest  without  any  notice  of  the  prior  claims.'  Pomeroy,  Eq.  i  727 ;  also  sec- 
tion 729;  Adams,  Eq.  161,  162.  •  •  •  The  plaintiffs  seem  to  be  clearly 
within  the  rule  here  stated.  They  had  no  knowledge  of  the  company's  claim 
when  they  acquired  their  equity,  and  had  a  right  to  protect  it  by  taking  an 
assignment  of  the  stock  for  that  purpose,  which  they  did  on  January  7,  1892, 
though  at  that  time  they  had  knowledge  of  the  company's  claim.  This  gives 
to  them  an  unquestioned  priority  over  the  company,  and  the  right  to  a  sale  of 
the  stock  for  the  satisfaction  of  their  claim." 

The  case  at  bar  falls  far  within  the  rule  which  these  cases  illustrate,, 
and  differs  from  them  only  in  the  fact  that  the  Detroit  Company  not 
only  received  no  notice  of  the  alleged  fraud  before  it  purchased  its 
equitable  estate,  but  it  received  no  notice  of  it  until  it  had  also  acquired 
the  legal  title  to  the  timber. 

For  the  reasons  which  have  now  been  stated,  perhaps  at  too  great 
length,  the  United  States  is  not  entitled  to  recover  from  the  Detroit 
Company  the  timber  which  it  purchased,  to  enjoin  it  from  removing 
that  timber  from  the  lands,  or  to  avoid  the  conveyances  which  vested 
the  title  to  the  timber  in  the  company. 

For  the  same  reasons  the  government  is  not  entitled  to  a  decree  avoid- 
ing the  patents  or  the  subsequent  conveyances  of  the  27  tracts  of  land 
which  the  Detroit  Company  purchased  and  obtained  deeds  of  from 
the  entrymeii  and  entrywomen  before  it  had  notice  of  any  defects  in 
the  titles,  and  before  this  suit  was  commenced. 

There  remain  17  tracts  of  land  the  title  to  which  still  stands  in  the 
original  applicants  and  patentees.  The  Detroit  Company  owns  the 
timber  upon  these  lands,  and  has  the  right  to  remove  it  according  to 
the  terms  of  the  timber  contracts.  The  land  without  the  timber  is  of 
little,  perhaps  of  no,  value.  The  evidence  in  this  record  has  con- 
vinced, not  that  these  applicants  made  any  agreements  by  which  the 
title  which  they  might  acquire  should  inure  to  the  benefit  of  any  person 
except  themselves,  but  that  each  one  of  them  applied  to  enter  the  lands 
he  or  she  obtained  on  speculation  for  the  use  and  benefit  of  the  Martin- 
Alexander  Lumber  Company  and  not  in  good  faith  to  appropriate  it 
to  his  or  her  own  exclusive  benefit.  The  salient  facts  which  were 
proved  in  this  case  and  which  have  forced  our  minds  to  this  conclusion 
appear  in  the  statement  which  precedes  this  opinion,  and  no  good  pur- 
pose would  be  subserved  by  restating  them  here. 
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The  decree  below  is  accordingly  reversed,  and  the  case  is  remanded 
to  the  Circuit  Court,  with  instructions  to  enter  a  decree  to  the  effect 
that  the  patents  issued  to  the  defendants  John  H.  Scott,  Thomas  J. 
Clements,  Jim  P.  Copeland,  John  H.  Wilson,  Robertson  C.  Gregory, 
Martha  Gregory,  Joseph  O.  Means,  Archibald  G.  Winslow,  Caroline 
H.  Means,  Emma  Winslow,  James  F.  Patterson,  Gus  C.  Copeland, 
George  T.  Colston,  Henry  Jones,  Sherman  Garrison,  Barbara  Garrison, 
and  Bill  D.  Copeland  be  avoided,  with  costs  in  favor  of  the  United 
States  against  them  and  the  Martin-Alexander  Ltmiber  Company,  and 
that  the  complainant  is  entitled  to  no  relief  against  the  Detroit  Timber 
&  Lumber  Company,  and  the  bill  against  it  and  the  other  defendants 
not  named  above  be  dismissed,  with  costs.    It  is  so  ordered. 

NOTE. 
Bona  Ftde  PuroluMeri  of  Publio  I^iidfl* 

I.  Nature  and  Gbounds  of  Pbotection  in  General. 

[a]  (U.  S.  1821)  The  relief  generally  given  by  a  court  of  equity  to  bona  flde 
pnrchasers  without  notice  for  a  valuable  consideration  is  not  given  to  the  pur- 
chasers of  military  land  warrants  derived  under  the  laws  of  Virginia. — 
Kerr  v.  Watts,  19  U.  S.  (6  Wheat)  550,  5  L.  Ed.  328. 

[b]  (U.  S.  1821)  But,  in  all  the  courts  in  which  such  cases  have  come  under 
review,  the  purchasers  have  been  considered  as  affected  by  the  record  notice 
of  the  entry,  and  also  of  the  survey  as  incident  to  and  bound  up  in  the  entry ; 
and  subsequent  purchasers  are  considered  as  acquiring  the  Interest  of  the 
enterer,  and  not  necessarily  that  of  the  state,  so  that  purchasers  under  con- 
flicting eiitrles  are  considered  as  purchasing  under  distinct  rights,  and  the 
rule  as  to  innocent  purchasers  does  not  apply. — Kerr  v.  Watts,  19  U.  S.  (G 
Wheat)  550,  5  L.  Ed.  828. 

[c]  (U.  S.)  The  claim  for  protection  by  bona  flde  purchasers  of  land  for 
which  patents  have  been  obtained  by  fraud  can  only  be  maintained  by  show- 
ing that  the  legal  title  has  passed  to  them ;  but  In  a  case  where  the  original 
patents  are  void,  and  consequently  the  title  never  passed,  the  doctrine  of 
bona  flde  purchasers  for  value  and  without  notice  of  fraud  cannot  be  Invoked. 
On  the  principle  that  a  grantor  can  convey  no  more  than  he  possesses,  he  who 
comes  In  under  the  holder  of  a  void  grant  can  acquire  nothing. — United  States 
V.  Southern  CJolorado  Coal  &  Town  CJo.  (C.  C.  1883)  18  Fed.  273,  .5  McCrary,  563, 
reversed  Colorado  Coal  &  Iron  Co.  v.  United  States  (1887)  123  U.  S.  307,  8 
Sup.  Ct  131,  31  li.  Ed.  182. 

[d]  (U.  S.  1904)  Purchasers  of  land  from  one  who  entered  It  from  the  gov- 
enunent  but  whose  entry  Is  In  contest  who  knew,  or  whose  agents  through 
whom  the  purchase  was  made  knew,  of  the  pendency  of  the  contest,  obtain 
no  greater  rights,  as  against  the  contestant,  as  bona  fide  purchasers,  than  their 
grantor  had.  Decree,  Germanla  Iron  Co.  v.  Craig  (C.  C.  1899)  98  Fed.  23,  and 
Midway  Co.  v.  Belden,  Id.,  61  C.  C.  A.  680,  affirmed.— Midway  Co.  v.  Eaton, 
127  Fed.  1020. 

[e]  (U.  S.  1884)  Where  one  entered  on  public  land  to  secure  pre-emption 
claim,  but  afterwards  abandoned  It  supposing  that  It  was  sub  judice,  and  set- 
tled on  other  land,  but  returned  4  years  later,  and  18  months  after  the  filing 
of  the  plat  required  by  Act  Cong.  March  3,  1871,  by  the  Southern  Pacific 
Railroad  Company,  to  whom  the  land  was  granted,  he  could  acquire  no  right 
and  could  convey  no  better  right  to  the  purchaser  for  value  without  actual 
notice  of  the  title  of  the  company. — Southern  Pac.  R.  Co.  v.  Dull  (C.  C.)  22 
Fed.  489,  10  Sawy.  506. 

[t]  (U.  S.  1886)  A  purchaser  In  good  faith  for  a  valuable  consideration  from 
a  patentee  of  United  States  lands,  without  notice  of  adverse  claims,  Is  en- 
titled to  rely  on  the  record ;  and  the  patent,  if  valid  on  Its  face,  will  not  be 
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vacated,  as  to  hlnit  for  matters  of  fraud  dehors  the  record. — ^United  States  ▼. 
Minor  (C.  C.)  29  Fed.  134. 

[g]  (U.  S.  1898)  Pnrcbasers  of  land  erroneously  patented  as  agriculturat 
land  are  not  bona  fide  purchasers  without  notice,  when  they  knew  at  the 
time  they  purchased  the  same  that  it  was  mineral  land ;  and  purchasers  who 
located  and  worked  mineral  claims  thereon  prior  to  acquiring  any  interest 
therein  are  not  purchasers  in  good  faith. — United  States  v.  Central  Pac.  R. 
Ck).  (C.  C.)  84  Fed.  218. 

[h]  (U.  S.  1900)  A  purchaser  from  the  grantee  of  lands  which  have  been 
patented  or  certified  under  a  grant  for  a  public  improrement  is  not  chargeable 
with  notice  of  matters  of  fact  which  may  affect  the  grantee's  title,  such  as 
the  location  of  the  limits  of  the  grant,  but  is  entitled  to  rely  on  tho  pre- 
sumption that  such  facts  were  correctly  ascertained  by  the  land  department : 
and  as  against  such  a  purchaser  the  United  States  is  not  entitled  to  a  can- 
cellation of  a  patent  on  the  ground  that  it  was  erroneously  issued  for  lands. 
which  were  not  in  fact  within  the  limits  of  the  grant — United  States  v. 
Oregon  Cent  Military  Road  Co.  (C.  C.)  103  Fed.  549. 

[i]  (U.  S.  1900)  A  purchaser  from  a  road  company  of  lands  which  had  been 
certified  to  it  under  its  grant,  including  those  within  the  Indian  reservation, 
which  were  at  the  time  of  the  purchase  occupied  by  the  Indians,  and  on  which 
buildings  and  improvements  had  been  placed  by  the  government,  was  charge- 
able with  notice  of  the  Indians*  rights  therein  under  the  treaty,  and  could 
not  claim,  as  a  bona  fide  purchaser,  to  stand  on  any  better  ground  as  against 
such  rights  than  the  original  grantee. — United  States  v.  Oregon  Cent  Military 
Road  Co.  (C.  C.)  103  Fed.  549. 

Ul  (U.  S.  1808)  Persons  will  not  he  protected  as  bona  fide  purchasers  when 
the  defect  in  the  title  arises  out  of  a  rule  of  law  of  which  they  are  bound  to 
take  notice.— Root  v.  Shields,  Fed.  Cas.  No.  12.a38  [Woolw.  ,840]. 

[kl  (U.  S.  1868)  Persons  will  not  be  protected  as  bona  fide  purchasers  of 
public  lands,  where  the  title  acquired  is  absolutely  void. — Root  v.  Shields, 
Fed.  Cas.  No.  12,038  [Woolw.  340]. 

[1]  (U.  S.  1874)  The  assignee  of  a  land  warrant  fraudulently  procured  from 
the  government  has  no  higher  legal  rights  than  the  warrantee ;  and  the  gov- 
ernment, although  the  warrant  is  regular  on  its  face,  is  not  estopped  to  deny 
its  validity,  although  it  be  in  the  hands  of  an  assignee  for  value  and  without 
notice.— Bronson  v.  Kukuk,  Fed.  Cas.  No.  1,929  [3  Dill.  490]. 

[m]  (Ala.  1846)  Where  defendant  and  decedent  Jointly  purchased  570  acres 
of  public  land,  agfeeing  to  divide  equally,  but  a  patent  for  320  acres  was  is- 
sued to  decedent,  and  he  sold  to  plaintiff,  who  took  without  notice  of  defend- 
ant's rights,  any  occupancy  by  him,  to  constitute  notice,  must  be  to  a  certainly 
drawn  line  dividing  the  tract  into  halves. — Ilanrlck  v.  Thompson,  9  Ala.  409. 

[n]  (Cal.  1888)  Under  Const  art.  17,  §  3,  providing  that  the  state  lands 
"suitable  for  cultivation  shall  be  granted  only  to  actual  settlers.'*  and  Pol. 
Code  Cal.  S  3500,  requiring  an  applicant  for  such  lands  to  state  in  his  aflidavlt 
that  he  is  an  actual  settler,  a  certificate  of  purchase  Issued  to  one  who  is  not 
an  actual  settler,  though  his  affidavit  states  that  he  is  such,  confers  no  rights* 
and  neither  he  nor  his  assignee  can  maintain  an  action  to  annul  a  patent  to 
another — Davidson  v.  Cucamonga  Fruit  &  Land  Co.,  78  Cal.  4,  20  Pac.  152. 

[o]  (Colo.  1902)  Defendant  contracted  to  purchase  land  from  the  entryman, 
and  immediately  thereafter  the  entryman  left  the  land,  and  defendant  entered 
into  sole  possession  and  made  permanent  improvements  thereon.  The  entry- 
man  thereafter  went  to  work  on  plaintiff's  ranch,  and  subsequently  deeded  the 
property  to  plaintiff.  Plaintiff  and  defendant  lived  in  the  same  neighborhood, 
and  plaintiff  knew  of  defendant's  possession  and  improvement  of  the  land, 
and  there  was  evidence  that  defendant,  having  heard  that  the  entryman  in- 
tended to  break  his  contract  with  him,  sent  word  to  plaintiff  that  he  would 
kill  him  if  he  purchased  the  land.  Held,  that  plaintiff  purchased  with  notice 
of  defendant's  claim,  and  was  not  entitled  to  recover  the  land. — Doll  v. 
Stewart,  70  Pac.  326,  30  Colo.  320. 

[p]  (Iowa,  1879)  Plaintiff's  grantor,  by  presenting  a  land  warrant  at  the 
register's  office,  and  seeing  that  the  proper  entry  was  made  in  the  "plat  book,'* 
acquired  an  equitable  title  to  the  land  flo  entered,  though  no  further  entries 
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were  ever  made,  and  the  warrant  was  never  received  at  the  general  land 
office.  The  land  was  afterwards  Included  In  a  railroad  grant  Heldy  that 
the  railway  company's  grantee  will  not  be  protected  as  an  innocent  pur- 
chaser, for  the  doctrine  of  notice  is  not  recognized  in  cases  arising  under  con- 
flicting entries  of  government  lands. — Harmon  v.  Clayton,  51  Iowa,  36,  50  N. 
W.  541. 

Iql  (Mich.  1875)  Where  one  knowingly  and  by  collusion  with  the  deputy 
commissioner  has  obtained  a  patent  from  the  state  of  lands  not  subject  to 
ftale  as  swamp  lands,  and  on  the  next  day  has  made  sale  of  them  at  a  distant 
place  to  another  who  had  never  seen  the  lands,  but  who  paid  for  them  almost 
double  their  value,  they  being  wild  and  scattered  lands,  it  will  require  a 
pretty  strong  showing  to  establish  the  good  faith  of  such  a  purchase. — Attor- 
ney General  v.  Thomas,  31  Mich.  365. 

[r]  (Wash.  1887)  In  an  action  affecting  the  rights  of  Innocent  third  per- 
sons, a  deed  made  by  a  pre-emptor  after  receipt  of  the  patent  certificate  will 
not  be  held  void  because  of  collusion  between  the  pre-eniptor  and  his  grantee 
to  enter  the  land  in  the  name  of  the  former  for  the  benefit  of  the  latter. — 
Carson  v.  Railsbads,  3  Wash.  T.  168,  13  Pac.  618. 

II.   PUBCHABE   BEFOBE    ISSUANCE  OF  PATENT, 

fa]  (U.  S.  19(X))  Purchasers  from  an  entryman  before  the  issue  of  a  patent 
are  not  bona  fide  purchasers,  who  are  protected  against  the  cancellation,  for 
fraud  of  the  entryman,  of  an  entry  made  under  Timber  and  Stone  Act  June 
3,  187a  c.  151,  20  Stat  89  [U.  S.  Ck)mp.  St.  1901,  p.  1545].  Decree,  DlUer  v. 
Hawley  (1897)  81  Fed.  651,  26  C.  C.  A.  514,  affirmed.— Haw  ley  v.  Dlller,  20 
Sup.  Ct  986,  178  U.  S.  476,  44  L.  Ed.  1157. 

[b]  (U.  S.  1894)  A  pre-emptor  who  has  his  final  certificate  of  purchase  has 
only  acquired  the  right  to  a  patent,  if  the  entry  was  legal ;  and  one  who 
purchases  from  him  is  not  entitled  to  protection  as  a  bona  fide  purchaser. — 
American  Mortg.  Ck).  of  Scotland  v.  Hopper,  64  Fed.  553,  12  C.  C.  A.  293, 
affirming  (C.  C.  1893)  56  Fed.  67. 

[c]  (U.  S.  1897)  As  purchasers  of  land  from  an  entryman  before  the  issu- 
ance of  a  patent  obtain  only  an  equitable  title,  they  take  subject  to  the 
power  of  the  land  department  to  cancel  the  entry  upon  a  proper  showing,  and 
are  not  entitled  to  protection  as  bona  fide  purchasers.  Decree,  Hawley  v. 
Diller  (C.  C.  1896)  75  Fed.  946,  reversed.— Dlller  v.  Hawley,  81  Fed.  651,  26 
C.  C.  A.  514. 

[d]  (U.  S.  1904)  One  who  purchases  from  an  entryman,  on  the  faith  of  a 
final  receipt  or  patent  certificate,  before  the  issuance  of  a  patent,  takes  only 
the  equity  of  his  vendor,  subject  to  the  authority  of  the  Land  Department  to 
cancel  the  entry,  while  the  legal  title  remains  in  the  United  States,  if  it  is 
found  that  the  entry  is  based  upon  an  error  of  law  or  a  clear  misapprehension 
of  the  facts,  which,  if  not  corrected,  will  lead  to  the  transfer  of  the  govern- 
ment's title  to  one  not  entitled  to  It — Peyton  v.  Desmond,  129  Fed.  1,  63  C. 
a  A.  651. 

[e]  (U.  S.  1893)  The  interest  vested  in  a  pre-emptor  who  has  made  his  pay- 
ment and  received  the  certificate  is  merely  an  equitable  one,  and  a  purchaser 
from  him  before  a  patent  issues  cannot  claim  to  be  protected  as  a  bona  fide 
purchaser  from  cancellation  of  the  certificate,  on  the  ground  that  it  is  fraudu- 
lent and  void  under  Rev.  St.  §  2262. — American  Mortg.  Co.  of  Scotland  v. 
Hopper  (C.  C.)  56  Fed.  67 ;   Same  v.  Crow,  Id.  76. 

[f]  (IT.  S.  1895)  Plaintiff  purchased  and  paid  a  full  price  in  cash  for  land 
entered  under  Act  June  3,  1878  [U.  S.  Comp.  St  1901,  p.  1545],  by  one  M., 
but  for  which  no  patent  had  been  Issued.  At  the  time  of  the  purchase,  plain- 
tiff's vendor  was  in  undisputed  possession,  holding  under  warranty  deeds 
from  M. ;  the  records  of  the  land  office  showed  a  regular  entry  by  M.,  and 
payment  to  the  United  States ;  a  certificate  of  entry  had  been  issued  to  M., 
and  plaintiff  had  no  notice  of  any  defects  in  his  title.  Held,  that  plaintiff 
was  a  bona  fide  purchaser. — ^Lewis  v.  Shaw  (C.  C.)  70  Fed.  289. 

[g]  (U.  S.  1897)  The  holder  of  a  certificate  of  purchase  of  public  land,  based 
iqwn  a  pre-emption  entry,  acquires  only  an  equitable  title  to  the  land,  and  a 
purchaser  of  such  certificate  can  acquire  no  greater  estate  or  right  than  the 
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«ntrymaii  possesses ;  and  It  is  not  entitled  to  protection  as  a  bona  fide  pnr- 
chaser,  though  without  notice  of  fraud  in  the  making  of  the  entry. — California 
Redwood  Co.  v.  Utle  (C.  C.)  79  Fed.  854. 

[h]  (U.  S.  1903)  Where  an  entryman  of  public  lands  sold  the  land  to  de- 
fendant's vendor  after  the  Issuance  of  the  entryman's  final  certificate,  who 
thereafter  sold  the  land  to  defendant  before  the  Issuance  of  patents,  which 
were  subsequently  issued  to  the  original  entryman,  the  fact  that  defendant 
purchased  l>efore  the  issuance  of  the  patent  did  not  deprive  him  of  the  rights 
of  a  bona  fide  purchaser  for  value. — United  States  v.  Clark  (C.  C.)  125  Fed. 
774. 

[i]  (U.  S.  1868)  Persons  will  not  be  protected  as  bona  fide  purchasers  who 
purchased  before  the  patent  of  the  government  issued. — Root  v.  Shields,  Fed. 
Cas.  No.  12.038  [Woolw.  340]. 

[J]  (Cal.  1888)  The  assignee  of  a  certificate  of  purchase  of  public  lands, 
issued  to  an  applicant  making  a  false  affidavit,  who  purchased  for  value 
without  notice  of  the  falseness  of  the  affidavit,  is  in  no  better  position  than 
the  applicant,  as  he  is  a  purchaser  of  an  equitable  interest  in  the  land,  the 
legal  title  being  in  the  state,  and  is  not  protected  by  the  rule  as  to  bona  fide 
purchasers.— Taylor  v.  Weston,  77  Cal.  534,  20  Pac.  62. 

[k]  (La.  1820)  The  vendee  of  a  claimant  with  the  commissioner's  certifi- 
cate, showing  a  compliance  with  the  pre-emption  laws,  cannot  be  disturbed  by 
another  claimant  because  the  latter's  vendor  had  a  pre-emption  right  of  which 
the  other  had  no  notice.  An  innocent  purchaser  cannot  be  disturbed  by  so 
vague  a  title.— Tippet  v.  Everston,  8  Mart  (O.  S.)  719. 

[1]  (Or.  1884)  The  purchase  from  one  who  has  entered  a  pre-anption  claim, 
but  to  whom  the  patent  has  not  yet  issued,  if  bona  fide  and  without  notice 
on  the  part  of  the  purchaser  of  outstanding  equities  of  another,  entitles  the 
purchaser  to  hold  the  land. — Richards  v.  Snyder,  11  Or.  601,  6  Pac  186. 

III.  Statutory  Provisions. 

fal  (U.  S.  19(X))  The  widow  of  a  person  who  has  made  a  homestead  entry, 
and  to  whom  the  lands  are  devised  by  his  duly  probated  will,  is  a  transferee 
thereof  **by  bona  fide  instnmient,"  so  as  to  be  entitled  to  purchase  them  under 
Act  June  15,  1880,  even  if  she  would  have  no  such  right  simply  as  widow. 
Judgment,  Amacker  v.  Northern  Paa  R.  CJo.  (1893)  58  Fed.  850,  7  C.  C.  A. 
518,  affirmed.— Northern  Pac.  R.  Co.  v.  Amacker,  20  Sup.  Ct  236,  175  U.  S. 
564,  44  L.  Ed.  274. 

[b]  (U.  S.  1900)  The  right  of  a  bona  fide  incumbrancer  of  land  to  the  issue 
of  a  patent  under  Act  Cong.  March  3,  1891,  §  7  [U.  S.  Comp.  St  1901,  p.  1521], 
does  not  extend  to  an  incumbrancer  of  the  interest  of  an  entryman  whose 
entry  had  been  canceled  bt-fore  the  passage  of  the  act  Judgment  (1896)  69 
N.  W.  41,  6  N.  D.  108,  affirmed  and  modified. — Guaranty  Sav.  Bank  v.  Bladow, 
20  Sup.  Ct.  425,  176  U.  S.  448,  44  L.  Ed.  540. 

[c]  (U.  S.  1893)  The  purchaser  of  a  fraudulent  homestead  entry,  which  is 
thereafter  canceled  by  the  land  office  for  such  fraud,  is  not  within  Act  June 
15,  1880,  allowing  a  person  to  whom  the  right  acquired  by  an  entry  for  home- 
stead has  been  attempted  to  be  transferred  bona  fide  to  make  a  cash  entry. 
— Puget  Mill  O).  V.  Brown,  59  Fed.  35,  7  C.  C.  A.  643,  15  U.  S.  App.  274.  af- 
firming (C.  C.)  54  Fed.  987. 

[d]  (Cal.  1901)  Under  Act  Cong.  March  2,  1896  [U.  S.  Comp.  St  1901,  p. 
1(503],  providing  that  no  patent  to  any  lands  held  by  a  bona  fide  purchaser 
shall  be  annulled,  but  that  "the  right  and  title  of  such  purchaser  is  hereby 
confirmed,"  a  bona  fide  purchaser  under  a  land  contract  cannot  resist  enforce- 
ment for  the  vendor's  defect  of  title  in  that  at  the  time  of  the  grant  to  the 
vendor  the  lands  involved  were  claimed  by  others,  and  did  not  pass  by  the 
grant  and  that  consequently,  patents  issued  thereafter  were  without  au- 
thority, and  void;  since  the  statute  cured  any  defect  or  invalidity  In  the 
patent.— Southern  Pac.  R,  Co.  v.  Choate,  64  Pac.  292,  132  Cal.  278. 

[e]  (Neb.  1897)  Act  Cong.  March  3,  1891,  fi  7  [U.  S.  Comp.  St  1901,  p.  1521], 
protecting  certain  innocent  purchasers  and  incumbrancers  against  cancella- 
tions of  entries,  refers  only  to  entries  in  force  when  the  act  was  passed,  and 
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not  to  thoae  which  had  been  previously  canceled. — ^Pfund  t.  Valley  Loan  & 
Trost  Co.,  72  N.  W.  480.  62  Neb.  473. 

[t]  (Wyo- 1895)  Act  Cong.  March  3.  1891,  |  7  [U.  S.  Ck)mp.  St  1901.  p.  1521], 
regulating  the  rights  of  bona  fide  purchasers  of  final  certificates  of  purchase 
Issued  to  public  land  entrymen,  does  not  apply  to  an  entry  which,  prior  to  the 
passage  of  the  act,  had  been  canceled  by  the  land  d^artment — Caldwell  v. 
Bush,  6  Wyo.  342,  45  Pac  488. 


034  Fed.  235.) 

LIPMAN  V.  STEIN. 

(Circuit  Court  of  Appeals,  Third  Circuit    January  16,  1905.) 

No.ia 

I.  Bawkbtjptct— Exemptions— What  Law  Govebns. 

Willie  a  bankrupt's  right  to  exemptions  must  be  deduced  from  the  state 
law,  it  can  be  made  available  only  in  the  manner  prescribed  by  Bankr. 
Act  July  1,  1898,  c.  541,  §  24.  cl.  b,  30  Stat  553  [U.  S.  Comp.  St  1901,  p. 
3432]. 

2l  Same— Saub  of  Pbopebtt. 

Where  a  bankrupt  claimed  her  exemptions  within  the  10  days  prescribed 
by  Bankr.  Act  July  1,  1898,  c.  541.  §  7,  cl.  S,  30  Stat  548  [U.  S.  Comp. 
St  1901,  p.  3425],  she  could  not  be  deprived  thereof  by  a  receiver's  sale 
of  all  of  the  assets  before  her  claim  was  made,  rendering  it  impossible  to 
appropriate  specific  property  to  such  exemptions. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 
For  opinion  below,  see  130  Fed.  629. 

H.  N.  Wessel,  for  appellant 
Charles  S.  Wagoner,  for  appellee. 

Before  ACHESON,  DALLAS,  and  GRAY,  Circuit  Judges. 

DALLAS,  Circuit  Judge.  This  is  a  petition  invoking  the  exercise 
of  the  authority  conferred  upon  this  court  by  section  24,  cl.  "b,"  Bankr. 
Act  July  1,  1898,  c.  541,  30  Stat.  553  [U.  S.  Comp.  St.  1901,  p.  3432], 
to  revise  in  matter  of  law  the  proceedings  of  the  several  courts  of 
bankruptcy  within  its  jurisdiction;  and  Sie  question  presented  by  it 
is  whether  an  order  which  was  made  by  the  District  Court  for  the 
Eastern  District  of  Pennsylvania,  sustaining  the  bankrupt's  claim  for 
the  exemption  of  $300  in  cash  out  of  the  proceeds  of  a  receiver's  sale, 
was  erroneous.  That  a  bankrupt's  right  to  exemption  must  be  de- 
duced from  the  state  law  is  unquestionable ;  but  it  is  no  less  true  that, 
where  the  right  exists,  it  is  to  be  asserted  in  the  manner  which  the 
bankruptcy  act  itself  prescribes.  The  only  pertinent  provision  of  that 
act  is  that  the  bankrupt,  if  an  involuntary  one,  as  in  this  case,  shall  file, 
within  10  days  after  tfie  adjudication,  a  schedule  of  his  property,  show- 
ing, among  other  things,  "a  claim  for  such  exemptions  as  he  may 
be  entitled  to."  Section  7  (8),  30  Stat.  648  [U.  S.  Comp.  St.  1901,  p. 
3425].  This  the  present  bankrupt  did,  and  she  could  not  have  been 
required  to  do  more.*  The  fact  that  a  receiver  was  appointed  by  the 
court,  who,  by  its  authorization,  sold  all  the  assets  of  the  bankrupt's 
67  C.O.A.— 2 
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estate  before  her  claim  was  made  or  the  time  allowed  for  making  it 
had  expired,  rendered  it  impossible  to  appropriate  specific  property 
to  its  liquidation;  but  her  right  to  its  allowance  was  not  thereby  ex- 
tinguished. The  order  complained  of  was  not  violative  of  the  terms 
of  the  statute,  and  could  not  have  been  refused  without  disregarding 
its  spirit.    It  is  therefore  affirmed. 


(134  FM.  236.) 

In  re  GEORGE  HALBERT  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit    November  22,  1904.) 

1.  Bankruptcy— Tbustees— Compensation— Legal  Sebvices. 

Under  Bankr.  Act  July  1,  1898,  c.  541,  §  48,  30  Stat.  557  [U.  S.  Oomp. 
St  1901,  p.  3439],  providing  that  trustees  shall  receive  "as  full  com- 
pensation for  their  services,"  payable  after  they  are  rendered,  the  various 
I)ercentages  specified,  a  trustee  who  was  also  an  attorney  at  law  was  not 
entitled  to  extra  compensation  for  legal  services  rendered  by  him  to  the 
estate. 

Petition  for  Revision  of  Proceedings  of  the  District  Court  of  the 
United  States  for  the  Eastern  District  of  New  York,  in  Bankruptcy. 

This  cause  comes  here  upon  petition  to  review  an  order  of  the  Dis- 
trict Court  affirming  a  ruling  of  the  referee  in  bankruptcy  to  the  effect 
that  the  trustee,  who  happens  to  be  an  attorney  and  counselor  at  law, 
is  entitled  to  extra  compensation  for  legal  services  rendered  to  the 
estate. 

Charles  T.  Ferry,  for  petitioners. 
F.  W.  Park,  for  respondents. 

Before  WALLACE,  LACOMBE,  and  TOWNSEND,  Circuit 
Judges. 

PER  CURIAM.  In  support  of  the  order  sought  to  be  reviewed, 
reference  is  made  to  two  decisions:  In  re  Mitchell,  1  Am.  Bankr. 
Rep.  687,  and  In  re  Welge  (D.  C.)  1  Fed.  216.  Both  of  these  were  un- 
der the  bankruptcy  act  of  March  2,  1867,  c  176,  14  Stat.  517,  which 
provides  that:  "In  addition  to  all  expenses  necessarily  incurred  by 
him  in  the  execution  of  his  trust  in  any  case,  the  assignee  shall  be  en- 
titled to  an  allowance  for  his  services  in  such  case  on  all  moneys  re- 
ceived and  paid  out  by  him  thus:  [Giving  various  percentages.]" 
It  must  be  assumed  that  Congress  was  advised  of  the  fact  that,  under 
the  language  above  cited,  there  had  been  occasions  when  trustees  in 
bankruptcy  who  happened  to  be  lawyers  were  allowed  compensation 
for  legal  services  in  addition  to  their  commissions,  contrary  to  the  ^ 
almost  universal  practice,  which  refuses  such  allowances  in  the  case' 
of  executors  or  of  trustees  generally.  Presumably,  it  was  to  provide 
against  such  allowances  being  made  under  the  bankrupt  act  of  July  1, 
1898,  that  Congress,  in  section  48  of  such  act  (chapter  541,  30  Stat 
557  [U.  S.  Comp.  St.  1901,  p.  3439]),  provided  as  follows:  "Trustees 
shall  receive  as  full  compensation  for  their  services,  payable  after  they 
are  rendered  [the  various  percentages  therein  stated]."    This  language 
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Is  80  predse,  so  unambiguous,  and  so  explicit  as  to  preclude  the  allow- 
ance oi  additional  compensation  upon  any  theory  of  a  dual  personality. 
The  order  of  the  District  Court  is  reversed,  and  the  claim  for  extra 
services  is  disallowed. 


(134  Fed.  237.) 

In  re  LACOV. 

(Circuit  Court  of  Appeals,  Second  Circuit    November  25,  1904.) 

No.  68. 

1  Ba^kbuptct— Involuntary  Petition— Determination— Reference. 

Where  an  answer  is  interposed  to  an  involuntary  petition  in  bankruptcy 
the  judge  may  refer  the  proceeding  to  a  special  commissioner  to  take  the 
testimony  and  return  the  same  to  the  Judge,  with  his  opinion,  notwith- 
standing Bankr.  Act  July  1,  1898,  c.  541,  §  18,  subd.  ''d,"  30  Stat.  551  [U.  S. 
Comp.  St  1901,  p.  3429],  providing  that  the  judge  shall  determine  an 
soon  as  may  be  the  issues  presented  by  the  pleadings  without  the  inter- 
vention of  a  jury,  except  In  cases  where  a  jury  trial  is  given  by  the  act 
and  section  la,  cl.  16,  30  Stat  544  [U.  S.  Comp.  St  1901.  p.  3419],  defining 
"judge"  to  mean  a  judge  of  a  court  of  bankruptcy,  not  including  a  referee. 

Z  Same— Taking  Testimony— Expense. 

The  fact  that  the  taking  of  testimony  before  a  commissioner  was  more 
expensive  than  a  hearing  before  the  judge  was  not  of  Itself  sufficient  to 
prevent  such  reference. 

3b  Same— Former  Proceedings. 

Where  the  Issues  raised  on  an  Involuntary  bankruptcy  petition  were 
submitted  to  a  special  commissioner  only  for  the  purpose  of  taking  tes- 
timony to  be  submitted  to  the  judge  with  the  commissioner's  opinion,  it 
was  no  objection  to  such  reference  that  a  former  Involuntary  petition  by 
other  creditors  had  been  determined  by  the  Judge  in  favor  of  the  alleged 
bankrupt 

Petition  for  Revision  of  Proceedings  of  the  District  Court  of  the 
United  States  for  the  Southern  District  of  New  York,  in  Bankruptcy. 

This  cause  comes  here  upon  petition  by  the  alleged  bankrupt  to  review  an 
order  of  the  District  Judge,  Southern  District  of  New  York,  which  provided 
that  the  ••Issues  of  law  and  fact  raised  by  the  answer  to  the  involuntary  peti- 
tion herein  be,  and  the  same  hereby  are,  referred  to  B.  F.  Smith,  Esq.,  as 
q>eeial  commissioner  to  take  testimony  therein,  and  reiK>rt  this,  with  his 
opinion,  to  this  court" 

John  Bogart  (Wm.  Jno.  Barr,  of  counsel),  for  alleged  bankrupt 
Epstein  Brothers  (Jesse  S.  Epstein,  of  counsel),  for  respondent. 

Before  WALLACE,  LACOMBE,  and  COXE,  Circuit  Judges. 

PER  CURIAM.  This  is  a  proceeding  in  involuntary  bankruptcy 
instituted  by  three  petitioning  creditors,  alleging  four  different  acts  of 
bankruptcy.  Answer  was  interposed,  and,  the  cause  coming  on  for 
trial  before  the  District  Judge,  the  alleged  bankrupt  made  application 
that  the  issue  be  tried  by  the  judge  without  the  intervention  of  a  jury, 
as  prescribed  by  section  18,  subd.  "d,"  of  the  bankrupt  law  (Act  July 
1,  1898,  c  541,  30  Stat  551  [U.  S.  Comp.  St  1901,  p.  3429]).  Said 
application  was  denied,  and  the  order  now  under  review  was  entered. 

In  criticism  of  the  order  it  is  contended  that  the  section  referred  to 
provides  that  "the  judge  shall  determine,  as  soon  as  may  be,  the  issues 
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presented  by  the  pleadings,  without  the  intervention  of  a  jury,  except 
in  cases  where  a  jury  trial  is  given  by  this  act,  and  makes  [sic]  the  ad- 
judication or  dismiss  the  petition."  And  section  la,  cl.  16,  30  Stat. 
544  [U.  S.  Comp.  St.  1901,  p.  3419],  defines  "judge"  as  follows: 
"  ']ndge*  shall  mean  a  judge  of  a  court  of  bankruptcy  not  including 
the  referee."  But  the  order  complained  of  does  not  even  purport  to 
give  the  determination  of  the  issues  to  the  special  commissioner.  The 
special  commissioner,  like  a  special  master  in  equity,  is  merely  a  min- 
isterial officer  appointed  by  the  court  to  assist  in  the  performance  of 
various  services  of  a  clerical  character  in  the  progress  of  the  cause, 
such  as  the  examination  of  long  accounts  and  the  taking  of  evidence 
upon  issues  of  fact.  When  the  evidence  has  been  taken  and  returned 
to  the  judge  with  the  opinion  of  the  special  commissioner,  the  judge 
will  then  consider  the  issues  and  determine  the  same.  This  method  of 
taking  testimony  is  the  usual  one  in  courts  of  equity,  and  the  act  does 
not  provide  that  all  the  testimony  shall  be  taken  in  the  presence  and 
hearing  of  the  judge. 

It  is  further  suggested  that  this  mode  of  taking  testimony  is  more 
expensive.  No  doubt  the  courts  should  give  due  weight  to  the  consid- 
eration that  bankruptcy  proceedings,  as  indeed  all  other  litigation, 
should  not  be  allowed  to  become  an  unreasonable  burden  to  the  liti- 
gants ;  but  other  considerations  are  also  to  be  taken  into  account.  In 
districts  where  the  calendars  are  heavy  the  judge,  if  he  should  under- 
take personally  to  attend  the  examination  of  witnesses,  would  be  wholly 
unable  to  keep  up  with  the  other  branches  of  his  judicial  work,  and 
delays  would  result  so  serious  as  to  amount  to  a  denial  of  justice. 

Reference  is  made  in  the  brief  to  the  circumstance  that  the  answer 
avers  that  the  acts  of  bankruptcy  now  alleged  were  set  forth  in  a  former 
petition  brought  by  three  other  creditors,  were  denied,  and  the  issues 
thereon  raised  considered  by  the  judge,  who  determined  them  in  the 
bankrupt's  favor.  It  is  not  contended  that  there  cannot  be  another 
trial  of  the  same  issues,  when  different  petitioning  creditors  appear, 
but  only  that  "the  bankrupt  is  seriously  prejudiced  by  a  trial  of  them 
over  again  before  a  special  commissioner."  The  sole  argument  pre- 
sented in  support  of  this  contention  is  that,  the  judge  having  determined 
the  issues  one  way  under  the  first  petition,  the  special  commissioner 
might  determine  them  another  way  under  the  next  one.  But,  as  we- 
have  seen,  the  special  commissioner,  under  the  order  now  before  us, 
has  nothing  to  do  with  the  determination  of  the  issues.  That  is  re- 
served for  the  judge  who  heard  the  issues  under  the  earlier  petition. 

The  order  of  the  District  Court  is  affirmed. 
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aSd  Fed.  849.) 

OLSON  T.  UNITED  STATES. 

(Circuit  CJonrt  of  Appeals,  Eighth  Circuit    November  23,  1904.) 

No.  2,074. 

1.  Criminai.  Law— Consolidation  of  Indictments. 

Indictments  against  the  same  person  for  conspiracy  to  defraud  the 
United  States  by  means  of  illegal  entries  of  public  lands  by  different  per- 
sons are  for  the  same  class  of  offenses  and  may  properly  be  consolidated 
for  trial,  under  Rev.  St  §  1024  [U.  S.  Comp.  St  1901,  p.  720]. 

2.  Public  Lands— Leo alitt  of  Entbt  under  Tdcbeb  and  Stone  Acfr. 

Any  citizen  of  the  United  States  may  purchase  lands  under  Timber  and 
Stone  Act  June  8,  1878,  c.  151,  20  Stat  89  [U.  S.  Comp.  St  1901,  p.  1545], 
where  such  purchase  is  for  his  own  exclusive  use  and  benefit,  notwithstand- 
ing at  the  time  of  such  purchase  he  may  have  in  contemplation  a  future 
sale  for  a  profit ;  but  any  previous  agreement  by  him,  by  which  directly  or 
indirectly  'the  title  which  he  might  acquire  from  the  government  of  the 
United  States  should  inure,  in  whole  or  in  part  to  the  benefit  of  any  per- 
son except  himself,"  is  in  violation  of  the  act  and  his  verified  statement 
to  the  contrary  constitutes  a  criminal  offense  thereunder,  although  such 
agreement  may  have  been  In  parol  and  within  the  statute  of  frauds. 

3.  CoNSPiBACT— Evidence— Related  Tbansactions. 

Under  an  indictment  charging  the  defendants  with  conspiracy  to  de- 
fraud the  United  States  of  a  large  quantity  of  public  lands,  the  overt  act 
charged  being  the  causing  of  an  illegal  entry  of  a  tract  described  by  a 
person  named  for  their  benefit,  evidence  tending  to  show  that  defendants 
induced  the  entry  of  other  tracts  by  different  persons  at  the  same  time 
and  under  similar  circumstances  is  competent  in  proof  of  the  conspiracy 
and  the  fraudulent  motive ;  and  hence,  where  such  Indictment  was  con- 
solidated with  others  covering  such  other  entries,  the  dismissal  of  the 
latter  after  the  evidence  had  been  taken  thereon  was  not  prejudicial  to 
the  defendants. 

4  Save— Tabiance— Immaterial  Avebment  in  Indictment. 

Under  an  indictment  against  a  number  of  defendants  for  conspiracy  to 
defraud  the  government  out  of  certain  public  lands,  charged  to  have  been 
illegally  entered  for  the  benefit  of  the  defendants,  it  is  not  a  fatal  variance 
that  the  proof  shows  that  some  of  them  only  shared  in  the  benefit ;  the 
offense  being  complete  if  the  conspiracy  Is  established  and  an  overt  act 
committed  in  pursuance  thereof. 

5.  Cbiminal  Law— Evidence. 

On  the  trial  of  an  indictment  for  conspiracy  to  defraud  the  government 
by  procuring  other  persons  to  make  entries  of  public  lands  under  the 
timber  and  stone  act  for  the  benefit  of  defendants,  the  intent  and  motive 
of  such  entrymen  in  making  the  entries  is  the  material  question  in  issue ; 
and  where  they  are  placed  on  the  stand  by  the  prosecution,  and  testify  to 
facts  and  circumstances  from  which  It  is  sought  to  infer  an  Illegal  pur- 
pose and  agreement,  it  is  competent  for  the  defendants,  on  cross-examina- 
tion, to  question  them  directly  as  to  the  purpose  with  which  the  entries 
were  made,  and  as  to  whether  they  had  made  any  contracts  to  sell  or  con- 
vey the  lands  to  others. 

0.  Same. 

Where  circumstantial  evidence  is  relied  on  to  show  that  entries  of  lands 
under  the  timber  and  stone  act  were  fraudulent,  and  made  for  the  benefit 
of  others  than  the  entrymen,  to  whom  the  timber  on  the  lands  was  sub- 
sequently conveyed  for  a  consideration  shown,  it  is  competent  for  either 
party  to  show  the  value  of  such  timber,  as  a  circumstance  bearing  upon 
the  bona  fides  of  the  transaction. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Minnesota.  • 
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J.  L.  Washburn  and  C.  A.  Severance,  for  plaintiff  in  error. 
Charles  C.  Houpt,  U.  S.  Atty. 

Before  SANBORN  and  HOOK,  Circuit  Judges,  and  MUNGER, 
District  Judge. 

MUNGER,  District  Judge.  To  undertake  to  present  sufficient 
of  the  testimony  in  this  case  to  determine  what  proper  inferences 
might  be  drawn  therefrom  would  require  practically  a  statement 
of  the  entire  evidence.  The  following  synopsis,  however,  will  be  suf- 
ficient to  indicate  the  character  of  the  case  and  the  application  of 
the  questions  of  law  which  are  presented : 

The  testimony  discloses  that  the  plaintiff  in  error  was  by  pro- 
fession what  is  known  and  designated  as  a  "timber  cruiser";  that 
in  June,  1901,  he  asked  several  parties  if  they  wished  to  make  $50. 
Being  inquired  of  as  to  how  it  could  be  done,  he  told  them  by  tak- 
ing a  claim  under  the  stone  and  timber  act,  explaining  somewhat 
to  the  parties  the  provisions  of  the  act.  On  being  informed  that 
the  parties  had  no  money  for  expenses,  he  said  that  would  be  ar- 
ranged for.  At  his  suggestion  these  parties  informed  other  per- 
sons, who  called  upon  Olson  to  know  if  they,  also,  could  take  lands 
under  the  same  conditions.  This  resulted  in  Olson  taking  about 
25  persons  from  Duluth  by  rail  to  the  station  or  town  of  Ely,  from 
there  by  stage  to  Winton,  from  there  by  tugboat  and  rowboats 
or  canoes  up  the  shores  of  the  lake  to  a  certain  point,  where  they 
disembarked  and  went  but  a  few  hundred  feet  back  from  the  shore  of 
the  lake  into  the  timber.  After  remaining  there  a  few  hours,  they 
returned  to  Duluth  by  the  same  route.  None  of  the  entrymen  paid 
any  of  the  expenses  of  the  trip,  consisting  of  railroad,  stage  fare, 
hotel  bill,  etc.  The  testimony  does  not  specifically  show  who  paid 
the  expenses,  but  the  fair  inference  from  the  testimony  is  that  they 
were  paid  by  the  defendant,  Olson.  They  were  all  informed  by 
Olson  that  they  could  make  $50  by  taking  a  piece  of  land  under 
the  stone  and  timber  act,  but  were  also  informed  by  him  that  un- 
der the  law  they  could  not  offer  to  sell  it  until  after  they  had  made 
final  proof.  Upon  their  return  Olson  notified  the  parties  to  go  to 
the  office  of  A.  L.  Agatin  to  arrange  for  filing  upon  the  land.  The 
parties,  at  various  dates  between  June  24th  and  July  2d,  met  Ol- 
son at  the  office  of  Agatin,  and  from  there  went  to  the  land  office 
and  made  their  filing  upon  lands,  the  description  of  which  they  did 
not  personally  know,  but  which  was  furnished  them  by  Olson  at 
Agatin's  office.  Nothing  seems  to  have  been  said  to  any  of  the 
parties  about  the  publication  of  any  notice  of  their  application,  but 
such  publications  were  prepared  and  made  by  A.  L.  Agatin  for 
the  respective  parties  without  any  suggestion  from  the  parties  that 
he  should  do  so,  and  we  think  the  evidence  fairly  discloses  that  the 
parties  had  no  knowledge  that  any  such  publications  were  made 
until  the  time  of  making  their  final  proofs.  Afterwards,  and  be- 
tween the  20th  and  2oth  of  September,  the  several  parties  made 
their  final  proofs  at  the  land  office,  but  before  making  their  proofs 
they  received  notice  through  Olson  to  go  to  the  office  of  Agatin 
for  that  purpose.  Upon  going  to  Mr.  Ag^tin's  office  they  were  in- 
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formed  by  him  that  certain  questions  would  be  asked  them  at  the 
land  office,  and  that  under  the  law  the  questions  would  have  to  be 
answered  in  a  certain  manner.  Each  one  was  then  requested  to 
give  a  mortgage  upon  their  respective  tracts  of  land  to  cover  the 
amount  required  to  be  paid  to  the  government  and  the  expenses 
incurred.  Said  mortgages  amounted  each  to  approximately  $450, 
varying  in  amount  according  to  the  number  of  acres  and  the  sum 
paid  to  the  government.  These  mortgages  were  made  to  the  de- 
fendant Ross  L.  Mahon.  The  parties  went  to  the  land  office  and 
made  their  proofs,  Mr.  Olson  acting  as  a  witness  for  many  of  them. 
None  of  the  entrymen  expended  any  money  of  their  own,  and  when 
one  step  in  the  transaction  was  taken  they  apparently  did  not  know 
what  the  next  step  would  be,  until  notified  by  Olson.  After  the 
proofs  were  made  Olson  was  asked  by  most  of  the  parties  how  about 
their  $50,  and  were  informed  by  him  that  that  would  be  attended 
to  or  arranged  in  a  few  days.  Between  September  21st  and  30th, 
inclusive,  each  of  the  parties,  at  the  instance  of  Olson,  executed  a 
deed  to  the  defendant  George  C.  Swallow  for  all  the  timber  upon 
their  respective  tracts  of  land;  the  consideration  in  each  of  said 
deeds,  wfth  the  exception  of  five,  being  stated  as  the  sum  of  $500, 
and  each  of  the  parties  receiving  therefor  the  sum  of  $50.  Of  the 
parties  who  thus  entered  land  were  Ella  Phillips,  Albert  B.  King, 
and  Eugene  N.  Dwello.  At  the  May  term,  1903,  of  the  United 
States  District  Court  for  the  District  of  Minnesota,  sitting  at  Du- 
luth,  the  grand  jurors  presented  an  indictment  against  said  Olson, 
Ross  L.  Mahon,  Arcadius  L.  Agatin,  Lewis  W.  Hopkins,  and 
George  C.  Swallow,  charging  them  with  the  crime  of  conspiracy 
to  defraud  the  United  States  out  of  the  title  and  possession  of  large 
tracts  of  land  situated  in  the  county  of  Lake  and  state  of  Minnesota, 
of  great  value,  specifically  describing  one  tract  of  land,  and  that 
in  pursuance  of  said  conspiracy  they  caused  said  Ella  Phillips  to 
enter  the  said  tract  at  the  United  States  land  office,  under  the  stone 
and  timber  act,  not  for  her  own  use,  but  for  the  use  and  benefit 
of  said  Olson,  Mahon,  Agatin,  Hopkins,  and  Swallow,  said  indict- 
ment being  No.  3,189 ;  and  at  the  October  term,  1903,  of  said  court, 
the  g^and  jurors  presented  two  other  indictments  against  defend- 
ants for  like  offenses,  one  based  upon  the  entry  of  said  King,  known 
as  "Indictment  No.  3,254,"  and  the  other  upon  the  entry  of  said 
Dwello,  known  as  "Indictment  No.  3,253."  In  December,  at  a 
sitting  of  the  court,  a  separate  trial  was  granted  to  the  defendant 
Olson,  and  the  court,  upon  application  of  the  United  States  Attor- 
ney, consolidated  the  three  indictments  for  the  purposes  of  the 
trial,  to  which  the  defendant  objected.  At  the  close  of  the  evi- 
dence indictments  3,189  and  3,254  were  dismissed,  on  motion  of 
the  United  States  Attorney.  The  trial  resulted  in  a  verdict  of 
guilty.  Motions  in  arrest  of  judgment  and  for  a  new  trial  were 
made  and  overruled,  and  judgment  of  sentence  pronounced,  to  re- 
verse which  judgment  he  has  brought  the  case  to  this  court.  As 
there  are  only  365  assignments  of  error,  they  may  for  convenience 
be  grouped  together  and  all  properly  considered  under  a  few  heads. 
We  think  the  three  indictments  were  properly  consolidated  for 
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the  purpose  of  the  trial.  Whether  they  arose  out  of  the  same 
transaction,  it  is  unnecessary  to  state.  They  were  of  the  same 
class  of  crimes  and  offenses,  and  might  have  all  been  joined  in  one 
indictment  in  separate  counts  thereof.  Rev.  St.  §  1024  [U.  S. 
Comp.  St  1901,  p.  720] ;  U.  S.  v.  O'Callahan,  6  McLean,  596,  Fed. 
Cas.  No.  16,910 ;  United  States  v.  Devlin,  6  Blatchf.  71,  Fed.  Cas. 
No.  14,953 ;  Pointer  v.  United  States,  151  U.  S.  396,  400,  14  Sup. 
Ct.  410,  38  L.  Ed.  208 ;  Williams  v.  United  States,  168  U.  S.  382, 
390,  18  Sup.  Ct.  92,  42  L.  Ed.  609.  Where  several  indictments 
are  presented,  embracing  offenses  which  might  have  been  joined  in 
one  indictment,  they  may  be  consolidated  for  the  purpose  of  trial. 
Rev.  St.,  §  1024;  Williams  v.  U.  S.,  supra.  As  the  indictments 
charge  a  conspiracy  to  defraud  the  United  States  out  of  the  lands 
in  question  in  violation  of  Stone  and  Timber  Act  June  3,  1878,  c. 
151,  20  Stat.  89  [U.  S.  Comp.  St.  1901,  p.  1545],  it  becomes  neces- 
sary before  passing  upon  some  of  the  questions  urged  against 
the  sufficiency  of  the  indictment,  to  consider  the  correct  meaning 
and  interpretation  of  said  act.  The  act  provides  that  any  citizen 
of  the  United  States  may  purchase,  under  certain  conditions,  lands 
of  the  United  States  which  are  valuable  chiefly  for  stone  or  tim- 
ber and  are  unfit  for  cultivation,  to  an  amount  not  exceeding  160 
acres.  One  of  the  conditions  of  such  purchase  is  that  the  party 
seeking  to  make  such  purchase  shall — 

**Flle  with  the  register  of  the  proper  district  a  written  statement  in  duplicate, 
one  of  which  is  to  be  transmitted  to  the  General  Land  Office,  designating  by 
legal  subdivisions  the  particular  tract  of  land  he  desires  to  purchase,  set- 
ting forth  that  the  same  is  unfit  for  cultivation,  and  chiefly  valuable  for  it» 
timber  or  stone;  that  it  is  uninhabited;  •  •  •  that  deponent  has  made 
no  other  application  under  this  act;  that  he  does  not  apply  to  purchase  the 
same  on  speculation,  but  in  good  faith,  to  appropriate  it  to  his  own  ex- 
clusive use  and  benefit ;  and  that  he  has  not,  directly  or  indirectly,  made  any 
agreement  or  contract  in  any  way  or  manner  with  any  person  or  persons 
whatsoey^r.  by  which  the  title  which  he  might  acquire  from  the  government 
of  the  United  States  should  inure,  in  whole  or  in  part,  to  the  benefit  of  any 
person  except  himself;  which  statement  must  be  verified  by  the  oath  of  the 
applicant  before  the  register  or  receiver  of  the  land  office  within  the  district 
where  the  land  is  situated." 

The  provisions  of  this  statute  were  before  the  Supreme  Court, 
and  considered  in  United  States  v.  Budd,  144  U.  S.  154,  12  Sup.  Ct. 
575,  36  L.  Ed.  384,  and  by  this  court  in  United  States  v.  D.  T.  & 
L.  Co.  (C.  C.  A.)  131  Fed.  668.*  In  the  first  case  the  Supreme  Court 
held  that  the  statute  did  not  "limit  the  dominion  which  the  pur- 
chaser has  over  the  land  after  its  purchase  from  the  government  or 
restrict  in  the  slightest  his  power  of  alienation" ;  that  the  statute 
only  prohibited  his  entering  the  land  under  an  agreement  whereby 
he  was  acting  for  another;  that  he  might  make  a  valid  entry  of 
such  lands,  though  with  a  view  of  disposing  of  the  same  after  he 
had  completed  the  purchase,  provided  that  at  and  before  the  time 
of  such  purchase  he  had  not  entered  into  an  agreement  with  an- 
other, whereby  such  other  should  receive  any  of  the  benefit  of  such 
purchase.  In  United  States  v.  D.  T.  &  L.  Co.,  this  court  held 
that  what  the  statute  prohibited  was  not  alone  a  prior  agreement 
that  the  title,  or  any  part  thereof,  which  the  purchaser  should  ac- 
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quire,  should  be  conveyed  to  another,  but  that  the  land  should  not 
be  acquired  on  speculation  for  the  use  and  benefit  of  another.  In 
die  light  of  these  decisions,  as  well  as  a  sensible  construction  of  the 
statute,  we  have  no  hesitancy  in  holding  its  true  meaning  to  be 
that  any  citizen  of  the  United  States  may  purchase  lands  as  therein 
provided,  where  such  purchase  is  for  his  own  exclusive  use  and 
benefit,  notwithstanding  at  the  time  of  such  purchase  he  may  have 
in  contemplation  a  future  sale  for  a  profit ;  that  what  the  statute 
denounces  is  that  a  party  shall  not,  at  the  time  of  the  purchase,  have 
directly  or  indirectly  made  any  agreement  or  contract  in  any  way 
or  manner,  with  any  person  or  persons,  by  which  the  title  which 
he  may  acquire  shall  inure,  in  whole  or  in  part,  to  the  benefit  of 
any  person  except  himself;  that  the  application  for  the  land  must 
be  made  in  good  faith  for  his  own  exclusive  use  and  benefit,  and  not 
as  the  agent  or  hireling  of  another  to  obtain  the  land  for  some  one 
besides  himself.  This  view  of  the  meaning  of  the  statute  forbids 
sustaining  the  contention  of  counsel  for  plaintiff  in  error  that  there 
can  be  no  violation  of  the  act  unless  an  enforceable  agreement  was 
made  by  the  applicant  before  his  application  to  enter  the  land 
whereby  the  title  should  inure  to  the  benefit  of  another.  To  hold 
that  the  provisions  of  the  statute  that  the  applicant  shall  not  have 
in  any  way  or  manner,  directly  or  indirectly,  made  any  agree- 
ment or  contract  whereby  the  title  which  he  may  acquire  shall  in- 
ure to  the  benefit  of  any  one  except  himself,  contemplates  an  agree- 
ment or  contract  in  writing  good  under  the  statute  of  frauds,  would 
be  to  destroy  the  prohibitive  conditions  mentioned,  and  render  in- 
eflfectual  the  object  and  pur|5ose  of  the  statute. 

It  is  urged  that  the  indictments  were  insufficient,  in  that  they 
do  not  set  forth  facts  sufficient  to  constitute  a  public  offense. 
Much  of  the  argument  in  support  of  this  proposition  is  based  upon 
the  theory  that  the  indictment  should  show  an  enforceable  agree- 
ment, one  good  under  the  statute  of  frauds.  This  question  we 
have  already  disposed  of  against  such  contention.  In  every  other 
respect  we  think  the  indictment  upon  which  defendant  was  con- 
victed unassailable.  It  charges  the  several  defendants  with  hav- 
ing entered  into  a  conspiracy.  To  do  what?  To  defraud  the 
United  States  out  of  the  title  and  possession  of  a  large  quantity 
of  lands  in  the  district  of  Minnesota,  a  portion  of  which  are  spe- 
cifically described.  How  was  this  fraud  to  be  consummated? 
The  indictment  says  by  means  of  false,  fraudulent,  feigned,  untrue, 
and  illegal  entries  of  said  lands  under  that  certain  act  of  Congress 
approved  June  3,  1878,  etc.  The  indictment  then  charges  the  overt 
act,  to  wit,  that  Olson,  Mahon,  and  Agatin  persuaded  and  induced 
Dwello  upon  entering  the  land,  in  the  United  States  Land  Office 
at  Duluth,  Minn.,  to  make  a  false  oath,  etc.,  specifying  the  partic- 
ulars in  which  the  oath  was  false.  Thus  it  will  be  seen  the  indict- 
ment charges  the  unlawful  combination,  the  illegal  purpose  to  be 
attained,  the  means  by  which  it  was  to  be  attained,  and  the  overt 
act  upon  the  part  of  some  of  the  alleged  conspirators.  This,  we  think, 
sufficient.  Dealy  v.  United  States,  152  U.  S.  539,  14  Sup.  Ct.  680, 
38  L.  Ed.  545. 
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We  see  no  objections  to  the  validity  of  the  indictments  which 
were  dismissed;  but,  even  though  they  were  invalid,  no  prejudice 
resulted,  as  all  the  evidence  received  was  admissible  under  the 
indictment  upon  which  the  conviction  was  had.  The  charge  was 
conspiracy  to  defraud  the  United  States  out  of  a  large  tract  of 
land.  A  portion  of  the  lands  were  embraced  in  each  indictment, 
and  in  the  trial  of  either  case  evidence  which  tended  to  establish 
other  related  acts  of  the  same  character,  done  at  or  about  the  same 
time,  were  admissible  as  tending  to  establish  the  motive  and  intent 
of  the  defendants.  In  Wood  v.  United  States,  16  Pet.  342-360,  10 
L.  Ed.  987,  it  was  said : 

"Fraud,  being  essentially  a  matter  of  motive  and  intention,  is  often  de- 
ducible  only  from  a  great  variety  of  circumstances,  no  one  of  which  Is  abso- 
lutely decisive,  but  all  combined  together  may  become  almost  irresistible  as 
to  the  true  nature  and  character  of  the  transaction  in  controversy.  The  case 
of  Irving  V.  Motley,  7  Bing.  513,  turned  upon  this  very  point  There  the 
action  was  trover  to  recover  back  goods  which  had  been  purchased  by  an 
agent  for  his  principal  bV  means  of  a  fraud.  In  order  to  establish  the  plain- 
tiff's case  it  became  necessary  to  show  that  other  purchases  had  been  mado 
by  the  same  agent  for  the  same  principal,  under  circumstances  strongly  pre- 
sumptive of  a  like  character.  No  doubt  was  entertained  by  the  court  of  the 
admissibility  of  the  evidence." 

To  the  same  effect  are  Castle  v.  Bullard,  23  How.  172,  16  L.  Ed. 
424 ;  Lincoln  v.  Claflin,  7  Wall.  132,  19  L.  Ed.  106 ;  Butler  v.  Wat- 
kins,  13  Wall.  456-464,  20  L.  Ed.  629 ;  N.  Y.  Mut.  Life  Ins.  Co.  v. 
Armstrong,  117  U.  S.  591,  6  Sup.  Ct.  877,  29  L.  Ed.  997;  Conti- 
nental Ins.  Co.  of  N.  Y.  V.  Ins.  Co.  of  Penn.,  51  Fed.  884,  2  C.  C.  A 
535 ;   American  Surety  Co.  v.  Pauly,  72  Fed.  470,  18  C.  C.  A.  644. 

It  is  assigned  as  error  that  the  court  erred  in  not  directing  the 
jury  to  find  a  verdict  of  not  guilty  at  the  close  of  the  testimony, 
as  requested  by  defendant.  There  was  in  our  judgment  sufficient 
evidence  to  warrant  the  jury  in  finding  that  Olson  and  some  of  his 
codefendants  did  enter  into  the  conspiracy  charged  to  defraud 
the  United  States  out  of  the  lands  in  question  by  means  of  the 
false  entries  described.  The  evidence,  it  is  true,  was  circumstan- 
tial ;  but  it  is  rarely  that  a  conspiracy  or  fraud  can  be  established 
by  direct  and  positive  evidence.  It  is  usually  shown  by  a  series 
of  acts  and  circumstances.  It  would  extend  this  opinion  to  an 
unnecessary  length  to  undertake  to  recapitulate  in  detail  the  evi- 
dence which  we  think  justified  the  jury  in  finding  the  existence  of 
the  conspiracy  with  the  intent  to  defraud.  It  is  sufficient  to  say 
that  we  have  carefully  read  all  of  the  evidence,  and  we  are  satisfied 
that  the  evidence  justified  such  a  finding. 

It  is  said,  however,  that  as  the  indictment  charged  that  the  land 
was  entered  for  the  benefit  of  all  of  the  defendants  named,  and  that, 
giving  the  evidence  the  most  favorable  construction,  it  failed  to 
show  that  all  of  the  defendants  were  to  participate  in  the  benefit 
of  the  entries,  but  that  a  portion  only  of  the  defendants  were  to 
receive  the  benefit,  the  variance  is  a  fatal  one.  We  do  not  agree 
to  this  proposition.  The  essence  of  the  offense  was  the  unlaw- 
ful conspiracy  for  the  purpose  of  defrauding  the  United  States  out 
of  certain  lands.    The  particular  persons  who  were  to  be  bene- 
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fited  by  the  conspiracy  and  fraud  was  not  a  material  issue.  It 
was  sufficient  to  establish  the  existence  of  the  conspiracy  for  the 
purpose  of  defrauding  the  United  States  as  alleged,  and  one  of  the 
overt  acts  alleged  in  furtherance  of  the  conspiracy.  It  was  not 
necessary  to  establish  each  and  every  overt  act  alleged,  nor  was  it 
material  or  necessary  to  show  that  all  of  the  persons  alleged  to  be 
benefited  by  the  conspiracy  were  to  or  did  receive  such  benefit. 
Indeed,  the  offense  is  a  completed  one  when  the  conspiracy  is 
established,  and  an  overt  act  committed  in  pursuance  of  that  con- 
spiracy, notwithstanding  the  ultimate  object  may  not  be  accom- 
plished. The  authorities  cited  by  counsel  to  the  effect  that  the 
charge  in  an  indictment  for  larceny  that  the  property  was  that  of 
A.,  the  proof  showing  that  it  was  the  property  of  B.,  is  a  fatal  vari- 
ance, have  no  application.  In  this  case  the  charge  was  that  the  par- 
ties entered  into  a  conspiracy  to  defraud  the  United  States  out  of 
certain  of  its  lands.  Had  the  proof  been  that  the  land  belonged  to 
some  individual  or  to  some  government  other  than  the  United 
States,  then  the  authorities  cited  would  be  applicable,  and  the 
variance  would  be  fatal.  It  was  sufficient  in  this  case  to  simply 
show  the  unlawful  combination  to  defraud  the  United  States  out  of 
its  lands,  and  the  overt  act  by  procuring  the  entrymen  to  file  the 
false  oath  in  the  land  office,  that  the  entry  was  not  bona  fide  for 
their  own  use  and  benefit,  but  for  the  use  and  benefit  of  some  of 
the  persons  named  in  the  indictment,  but  the  fact  that  the  entry 
was  not  for  the  benefit  of  all  of  them  does  not  constitute  a  fatal 
variance;  and  in  this  case  we  think  the  jury  was  justified,  under 
the  evidence,  in  finding  that  the  entry  was  made  not  for  the  sole 
use  and  benefit  of  the  entrymen,  but  for  the  use  and  benefit  of 
some,  at  least,  of  the  defendants. 

Indictment  No.  3,189  was  based  upon  the  entry  of  Ella  Phillips. 
She  was  called  by  the  government  as  a  witness,  and  examined  in 
detail  relative  to  the  transaction.  Upon  cross-examination  she 
was  asked  the  following  questions : 

"Q.  I  want  to  know  whether  what  you  did  In  the  taking  of  that  claim, 
whether  you  did  it  for  the  purpose  of  making  what  you  did  out  of  it  your- 
self, for  yourself,  for  your  own  benefit?*' 

"Q.  Did  you  take  this  claim,  Miss  Phillips,  for  the  purpose  of  selling  It 
when  you  saw  fit,  to  sell  it  for  what  you  could  get  out  of  it?'* 

"Q.  Had  you,  prior  to  taking  this  claim,  promised  anybody  to  convey  it  to 
them  or  to  deed  it  to  them?" 

**Q.  Had  you  made  any  contract  to  sign  any  paper,  or  agreed  in  any  manner 
before  you  took  this  claim,  before  you  proved  up  on  this  claim,  to  sell  it  to 
anybody  else?" 

"Q.  Or  to  sell  any  interest  in  it,  or  the  timber  thereon?" 

"Q.  Was  any  other  person  interested  in  any  way  with  you  in  the  taking 
of  this  claim  r* 

Objections  to  each  of  these  questions  were  sustained  by  the 
court,  to  which  counsel  for  defendant  excepted. 

Indictment  No.  3,254  was  founded  upon  the  entry  of  Albert  B. 
King,  who  was  examined  in  detail  as  a  witness  by  the  government 
relative  to  the  transactions,  and  upon  cross-examination  he  was 
asked  the  question: 
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•*Q.  Had  yon  made  any  contract  or  agreement  by  wblch  the  title  yon  were  tf> 
acquire  from  the  government  should  inure  to  the  benefit  of  any  other  person 
than  yourself?" 

This  was  objected  to  as  immaterial,  incompetent,  and  not  proper 
cross-examination.  The  objection  was  sustained,  to  which  defendant 
excepted. 

Questions  of  like  character  were  asked  upon  cross-examination  of  the 
parties  whose  entries  were  claimed  to  have  been  fraudulent,  and  who 
were  called  as  witnesses  by  the  government,  and  objections  sustained 
thereto,  to  which  exception  was  duly  taken  by  defendant  We  think 
that  in  sustaining  the  objections  to  these  questions  the  trial  court  com~ 
mitted  an  error.  The  indictment  was  based  and  the  trial  had  upon  the 
theory  that  these  entries  were  not  made  in  good  faith  by  the  several 
entryment  for  their  own  use,  but  were  made  for  the  use  and  benefit 
of  one  or  all  of  the  defendants.  A  large  amount  of  testimony  was  in- 
troduced for  that  purpose;  in  other  words,  it  was  sought  to  establish 
that  the  various  entrymen,  at  the  time  they  made  their  entries  at  the 
land  office,  did  not  intend  the  purchase  to  be  for  their  own  use  and 
benefit,  but  as  the  agent  or  hireling  of  the  defendants,  for  the  use  and 
benefit  of  the  defendants,  or  some  of  them*  We  have  before  said  that 
it  was  not  necessary  for  the  government  to  establish  any  express  agree- 
ment that  the  entry  was  made  for  some  one  other  than  the  entryman^ 
but  that  it  was  comp)etent  to  show  that  the  motive  and  intent  of  the 
party  making  the  entry  was  that  it  was  for  the  use  and  benefit  of  an- 
other; that  the  question  for  the  jury  to  determine  was,  what  was  the 
purpose,  intent,  and  motive  of  the  parties  when  they  made  the  entry? 
That  being  so,  it  follows  that  the  intent  and  motive  of  the  party  was 
the  subject  of  inquiry;  and  the  law  we  think  to  be  that,  whenever  the 
motive,  belief,  or  intention  of  the  person  is  a  material  fact  to  be  proved 
under  the  issue,  it  is  competent  to  prove  what  such  motive,  belief,  or 
intention  was  by  the  direct  testimony  of  such  person,  whether  he  hap- 
pens to  be  a  party  to  the  action  or  not  Berkey  v.  Judd,  22  Minn.  287  ; 
Garrett  v.  Mannheimer,  24  Minn.  193;  Gardom  v.  Woodward,  44 
Kan.  758,  25  Pac  199,  21  Am.  St  Rep.  310 ;  Frost  v.  Rosecrans,  66 
Iowa,  405,  23  N.  W.  895 ;  Bradner  on  Evidence,  390.  The  testimony 
of  such  party  as  to  his  intent  and  motive  is  not  conclusive,  but  is  com- 
petent. We  do  not  wish  to  be  understood  as  saying  that,  had  the  gov-^ 
ernment  shown  a  specific,  express  agreement  between  the  entrymen  and 
the  defendants  that  in  consideration  of  a  given  sum  they  would  enter 
the  land  and  then  convey  to  the  defendants,  such  testimony  would  be 
admissible.  It  is  unnecessary  to  now  pass  upon  such  a  case.  What 
we  do  decide  is  that,  where  it  is  sought  to  show  by  a  chain  of  circum- 
stances that  a  party  in  doing  an  act  was  actuated  by  an  illegal  purpose 
and  motive,  it  is  competent  for  the  party  to  testify  directly  that  he  had 
no  such  purpose  or  motive ;  and  also,  where  it  is  sought  to  show  by  a 
chain  of  connected  acts  and  circumstances  that  an  agreement  existed^ 
an  agreement  requiring  the  concurrence  of  minds,  that  it  is  competent 
for  a  party  to  such  alleged  agreement  to  testify  directly  that  no  such 
agreement  existed. 

Defendant  offered  evidence  to  show  the  value  of  the  timber  upon 
the  land  in  question.    This  was  objected  to  as  incompetent  and  imma-^ 
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terial,  and  the  c4)jection  sustained.  WTiile  it  is  true  that,  if  the  evi- 
dence established  the  existence  of  the  conspiracy  and  the  overt  act  as 
alleged,  it  would  be  immaterial  what  the  value  of  the  timber  was,  yet 
we  think  its  value  competent  evidence  to  be  considered  in  connection 
with  all  the  other  facts  and  circumstances  as  bearing  upon  the  question 
whether  or  not  the  entry  was  made  in  good  faith  or  for  the  use  and 
benefit  of  another.  We  think  it  would  have  been  competent  for  the 
government  to  have  shown,  had  it  been  a  fact,  that  the  timber  upon 
each  tract  was  worth,  say  $1,600,  and  that  the  same  was  sold  for  $500, 
as  bearing  upon  the  question  whether  the  entry  was  made  pursuant 
to  a  prior  arrangement  or  agreement  that  it  should  be  for  the  benefit 
of  the  purchaser.  In  all  cases  involving  the  fraudulent  transfer  of 
property  we  understand  the  law  to  be  that  inadequacy  of  consideration 
is  a  circumstance  to  be  considered  in  determining  the  bona  fides  of  the 
transaction ;  and  if  it  would  be  competent  for  the  government  to  show 
inadequacy  of  consideration  as  a  circumstance  bearing  upon  the  good 
faith  of  the  transaction,  we  see  no  reason  why  it  was  not  competent 
for  the  defendant  to  show  that  full  consideration  was  paid,  as  bearing 
upon  the  bona  fides  of  the  transaction.  We  adhere  to  the  rule  an- 
nounced in  Golden  Reward  Min.  Co.  v.  Buxton  Min.  Co.,  97  Fed.  413, 
38  C.  C.  A.  228,  wherein  it  was  announced  by  this  court : 

•That  testimony  which  does  have  some  tendency  to  establish  a  material  fact 
may  l>e  rejected  by  a  trial  Judge,  and  should  be  rejected  when  its  admission 
will  have  a  tendency  to  divert  the  attention  of  the  Jury  from  the  precise 
Issoes  Involved  in  the  case  and  protract  tbe  trial  beyond  reasonable  limits/' 

We  do  not  think,  however,  that  the  qualification  of  the  general  rule 
there  announced  applicable  to  this  case,  as  it  does  not  appear  that  this 
question  of  value  would  have  necessarily  protracted  the  trial  or  had  a 
tendency  to  divert  the  attention  of  the  jury  from  the  real  question; 
and,  as  we  think  the  question  of  value  a  proper  circumstance  to  be  con- 
sidered in  determining  the  good  faith  of  the  transaction,  the  testimony 
should  have  been  admitted.  There  is,  however,  another  reason  why 
this  testimony  should  not  have  been  excluded.  The  government  gave 
in  evidence  tfie  affidavits  of  the  various  parties,  when  filing  papers  in 
the  land  office,  showing  the  value  of  the  timber  upon  each  quarter  sec- 
tion to  be  from  $700  to  $800.  True  it  is  that  this  was  not  offered  by 
the  government  for  the  purpose  of  showing  the  value,  yet  the  value 
thus  stated  was  before  the  jury,  and  we  cannot  say  that  it  did  not  have 
some  influence,  when  considering  the  other  evidence  in  the  case,  in  de- 
termining the  good  faith  and  bona  fides  of  the  various  entries.  Where 
the  government  gives  in  evidence  the  declaration  of  a  party  upon  a 
material  matter,  we  think  it  competent  for  the  party  to  show  what  the 
real  fact  is  in  respect  thereof. 

Numerous  objections  are  made  to  the  charge  of  the  court  to  the  jury. 
Some  of  the  paragraphs  in  the  charge,  when  considered  alone,  might 
be  subject  to  criticism ;  but,  taken,  as  a  whole,  we  think  the  charge  was 
a  clear  and  comprehensive  statement  of  the  case,  and  pronounced  the 
law  correctly. 

Complaint  is  made  to  the  refusal  to  give  certain  instructions  re- 
quested.    We  think  they  were  sufficiently  covered  by  the  general 
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charge,  and  that  it  was  not  error  to  refuse  to  give  them  in  the  lang^ge 
of  counsel. 

For  the  reasons  stated,  the  judgment  is  reversed,  and  a  new  trial 
granted. 


(133  Fed.  85a) 

RUCKER  V.  BOLLES. 

(Circuit  CJourt  of  Appeals,  Eighth  Circuit    December  6,  1904.) 

No.  1,863. 

1.  ApPEAir— Review— Rulings  Relating  to  Amendment  of  Pleading. 

Rulings  in  resi^eot  to  the  amendment  of  pleadings  or  process  are  largely 
within  the  discretion  of  the  trial  court,  and  constitute  no  ground  for  re- 
versal unless  a  gross  abuse  of  that  discretion  is  shown. 

2.  Pleading — ^Variance— Necessity  of  Pleading  New  Matter  in  Answer. 

Under  Mills*  Ann.  Code  Colo.  §  56,  which  requires  the  answer  to  contain 
a  statement  of  any  new  matter  constituting  a  defense  or  counterclaim. 
a  defense  which  admits  the  making  of  the  contract  sued  on,  but  seeks  to 
avoid  it  l)y  reason  of  some  fact  outside  of  the  statements  in  the  complaint 
which  renders  it  chami>ertous  or  void  as  against  public  policy,  is  based 
on  new  matter,  and  cannot  be  proved  unless  it  is  pleaded. 

3.  Evidknce— Varying  Written  CeNTRAcr  by  Parol. 

Where  a  written  contract  entered  into  without  fraud,  accident,  or  mis- 
take purports  on  its  face  to  be  a  complete  memorial  of  the  whole  agree- 
ment, the  conclusive  presumption  is  that  the  parties  have  written  into 
the  contract  every  material  item  and  term  of  their  engagement,  and  it  is 
not  permissible  to  contradict,  vary,  or  add  to  Its  terms  by  parol  evidence. 

4.  Action  on  Contract — Pleading — Issues. 

The  pleadings  construed  in  an  action  on  a  contract,  and  held  to  present 
the  issue  upon  which  the  Jury  determined  the  case. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Colorado. 

This  was  an  action  by  Bolles  against  Rucker  upon  the  following  contract, 
which  was  set  forth  at  length  in  the  complaint : 

"This  agreement  made  this  sixteenth  day  of  April,  A.  D.  1802,  by  and  Yye- 
tween  A.  W.  Rucker,  of  the  County  of  Arapahoe  and  State  of  Colorado,  party 
of  the  first  part,  and  Richard  J.  Bolles,  of  the  City  of  New  York  and  State  of 
New  York,  party  of  the  second  part,  Witnesseth : 

"That  said  party  of  the  first  part  in  consideration  of  the  sum  of  twenty- 
seven  thousand  five  hundred  ($27,500)  dollars  to  him  In  hand  paid  by  said 
second  party,  the  receipt  of  which  is  hereby  acknowledged  and  confessed,  has 
and  does  hereby  sell,  assign,  and  convey  unto  said  second  party  his  heirs  and 
assigns,  one-fourth  (14)  of  the  amount  of  any  judgment  that  may  or  shall  be 
recovered  by  said  first  party  in  a  certain  cause  or  proceeding  now  pending 
in  the  District  Court  of  the  County  of  Arapahoe,  in  the  State  of  Colorado^ 
wherein  said  A.  W.  Rucker  is  plaintiff  and  Harvey  Young,  Jerome  B.  Wheeler 
and  others  are  defendants,  in  which  action  said  plalntlflp  seeks  to  recover  an 
interest  in  the  A8i>en  lode  mining  claim,  situate  in  Pitkin  County  in  said  State 
of  Colorado,  and  an  accounting  and  Judgment  for  the  value  of  the  ores  and 
minerals  taken  from  said  premises,  and  for  a  conveyance  of  an  Interest  in 
said  premises  and  the  value  of  certain  interests  therein  sold  by  defendant 
Wheeler. 

"Hereby  selling  and  conveying  one  fourth  (%)  of  any  Judgment  for  money 
that  may  or  shall  be  found  or  entered  in  said  cause  in  said  court,  or  in  any 
court  to  which  the  same  may  or  shall  be  removed,  also  in  and  to  all  contracts 
and  agreements  relating  to  said  cause  of  action,  to  the  extent  of  one-fourth 
(%)  of  all  moneys  that  shall  or  may  be  collected  or  otherwise,  but  no  part  of 
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the  interest  or  title  that  shall  be  recovered  In  and  to  said  lode  mining  claim 
shall  be  held  to  be  assigned  under  this  contract. 

"Said  first  party  further  agrees  that  he  will  prosecute  said  action,  and  all 
actions,  and  proceedings  relating  thereto  that  are  now  pending,  or  that  shall 
hereafter  be  begun,  to  a  final  determination  at  his  own  proper  costs. 

"Said  first  party  hereby  reserves  the  right  to  settle  said  cause  for  a  sum 
not  less  than  three  hundred  thousand  (^00,000)  dollars,  one-fourth  (%)  of 
which  shall  belong  to,  and  be  paid  to  said  second  party  upon  his  compliance 
with  the  terms  hereof. 

"In  consideration  of  which  said  second  party  agrees  to  and  with  said  first 
party,  that  upon  the  final  determination  of  said  cause  in  the  courts  in  which 
it  is  now  pending,  or  in  any  court  or  courts  to  which  it  may  be  removed  or 
appealed,  and  all  proceedings  relating  thereto  or  affecting  said  cause,  he  will 
pay  to  said  first  party  an  additional  sum  sufficient  to  make  a  total  payment 
hereunder  of  twelve  and  one-half  (12%)  per  cent,  of  the  amount  of  said  judg- 
ment, and  all  moneys  belonging  thereto,  and  shall  receive  one-fourth  (%)  of  all 
moneys  collected  upon  said  judgment  and  all  moneys  deposited  in  court  or  in 
any  manner  collected  under  or  by  virtue  of  said  proceedings,  which  additional 
sum  shall  be  paid  within  ninety  (90)  days  after  the  second  party  shall  have  re- 
ceived notice  of  the  final  determination  of  all  such  proceedings,  provided  if 
said  second  party  shall  not  pay  said  additional  sum  witliin  said  time  or  shall 
elect  not  to  do  so,  said  first  party  shall  repay  to  said  second  party  the  said 
sum  of  twenty-seven  thousand  five  hundred  dollars  ($27,500)  with  interest 
thereon  from  this  date  at  eight  per  cent,  per  annum ;   which  payment  shall  be 
made  by  said  first  party  from  the  first  proceeds  received  by  said  first  party  in 
said  action,  or  any  settlement  or  compromise  of  the  same,  or  any  part  thereof, 
but  not  otherwise:     Provided,  also,  that  in  any  settlement  or  compromise 
made  of  said  cause,  said  second  party  shall  receive  a  sum  of  not  less  than 
seventy-five  thousand  dollars  ($75,0(X))  upon  paying  the  further  sum  of  ten 
thousand  dollars  ($10,000).      • 

^It  is  further  agreed  that  the  said  first  party  reserves  the  control  and  man- 
agement of  said  cause,  subject  only  to  the  limitations  herein.  This  contract 
shall  extend  to  and  bind  the  heirs  and  assigns  of  each  party  hereto. 

**In  witness  whereof,  the  parties  hereto  have  set  their  hands  and  seals  the 
day  and  date  first  above  written. 

"[Signed]  A.  W.  Rucker.     [L.  S.] 

••Rich.  J.  Bolles.    [L.  S.]" 

After  stating  the  execution  of  the  contract  and  the  payment  by  the  plaintiff 
of  the  original  consideration  of  $27,500,  therein  recited,  the  complaint  alleged 
that  the  defendant  subsequently  recovered  a  judgment  against  Wheeler  for 
$801,670.87  in  the  suit  to  which  the  contract  relates ;  that  this  judgment  was 
superseded  by  appellate  proceedings,  and  during  their  pendency,  on  June  8, 
1803,  defendant  made  a  compromise  and  settlement  with  Wheeler,  whereby  the 
former  received  from  the  latter  in  full  satisfaction  of  the  judgment  a  sum 
not  exceeding  $300,000 ;  that  the  defendant  paid  to  plaintiff  $5,000  on  account 
of  the  contract  on  May  28,  1892 ;  that  after  the  compromise  and  settlement, 
and  before  commencing  the  present  action,  plaintiff  tendered  to  defendant  the 
$10,000  contingently  provided  for  in  the  contract,  and  doronnded  from  him  the 
payment  of  the  full  sum  of  $75,000,  less  the  $5,000  theretofore  paid,  which 
tender  and  demand  were  then  refused ;  and  that  by  reason  of  these  facts  de- 
fendant was  indebted  to  plaintiff  under  and  by  virtue  of  the  contract  in  the 
sum  of  $60,000,  being  $75,000  less  the  $5,000  theretofore  paid  by  defendant 
and  less  the  $10,000  so  tendered  to  him  and  refused.  The  prayer  was  for  a 
judgment  for  $60,000,  with  interest. 

The  answer  contained:  (1)  A  denial  of  the  allegations  of  the  complaint 
other  than  the  execution  of  the  contract  and  the  payment  of  the  original  con- 
sideration of  $27,500 ;  (2)  a  plea  to  the  jurisdiction ;  (3)  a  statement  of  new 
matter,  intended  to  show  that  the  contract  was  champertous  and  void ;  (4)  a 
statement  that  the  contract  had  been  rescinded  and  terminated  by  the  mutual 
agreement  of  the  parties  and  upon  good  and  sufficient  considerations ;  and  (5) 
an  allegation  that  plaintiff  had  failed  and  absolutely  and  finally  refused  to 
perform  the  contract,  or  to  be  further  bound  thereby,  and  had  "utterly  re- 
nounced, rescinded,  and  abandoned  the  same,  and  all  and  every  part  thereof, 


Digitized  by  VjOOQIC 


32  «?  C.  C.  A.  REPORTS. 

and  therenpon  released  the  plaintiff  [defendant]  from  tbe  same,  and  all  the 
obligations  thereof."  In  his  reply  the  plaintiff  denied  tbe  allegations  of  the 
fourth  and  fifth  defenses.  A  demurrer  to  the  defense  of  champerty  was  sus- 
tained by  the  Circuit  Ck>urt,  and  that  ruling  was  approved  by  this  court  upon 
a  former  writ  of  error.  25  C.  C.  A.  600,  80  Fed,  504.  The  plea  to  the  Jurisdic- 
tion has  been  abandoned.  A  second  trial,  had  in  June,  1902,  resulted  in  a 
verdict  for  plaintiff  for  $40,853.26,  the  amount  of  the  original  consideration  of 
$27,500  paid  by  plaintiff  April  16,  1802,  with  interest  thereon,  less  a  credit 
because  of  the  payment  of  $5,000  by  defendant  May  28,  1892.  To  reverse  a 
Judgment  upon  this  verdict,  defendant  prosecutes  this  writ  of  error. 

Lyndon  S.  Smith,  for  plaintiff  in  error. 

William  W.  Field  (Joel  F.  Vaile,  on  the  firief),  for  defendant  m  error. 

Before  SANBORN,  VAN  DEVANTER,  and  HOOK,  Circuit 
Judges. 

VAN  DEVANTER,  Circuit  Judge,  after  stating  the  case  as  above, 
delivered  the  opinion  of  the  court. 

It  is  assigned  as  error  that  the  court  refused  to  permit  the  defend- 
ant to  amend  his  answer,  but,  as  the  record  does  not  disclose  the  nature 
of  the  amendment  which  was  proposed,  the  presumption  is  that  the  re- 
fusal was  right  Rulings  in  respect  of  the  amendment  of  pleadings 
or  process  are  largely  within  the  discretion  of  the  trial  court,  and  con- 
stitute no  ground  for  reversal  unless  a  gross  abuse  of  that  discretion 
is  shown.  Rev.  St.  §  951  [U.  S.  Comp.  St.  1901,  p.  696] ;  Lange  v. 
Union  Pacific  R.  Co.,  62  C.  C.  A.  48,  126  Fed  338 ;  Sawver  v.  Piper, 
189  U.  S.  154,  23  Sup.  Ct.  633,  47  L.  Ed.  757.  By  the  terms  of  the 
contract  sued  upon  Rucker  sold  and  assigned  to  Bolles  an  interest  in 
any  judgment  which  the  former  might  recover  in  a  suit  then  pending 
against  one  Wheeler,  and  it  was  stipulated  that  Rucker  should  retain 
the  control  and  management  of  the  suit,  and  should  prosecute  it  to  a 
final  determination  at  his  own  proper  costs,  subject  to  a  right  reserved 
by  him  to  effect  a  compromise  and  settlement  with  Wheeler  for  a  sum 
not  less  than  $300,000.  Upon  the  trial,  after  the  plaintiff,  by  the  in- 
troduction of  the  contract  and  other  evidence,  had  established  a  prima 
facie  case  against  the  defendant,  the  latter  sought  to  prove  by  parol 
evidence  that  the  contract  did  not  express  the  actual  agreement  between 
the  parties,  and  had  been  purposely  so  written  by  them  as  to  conceal 
their  real  purpose;  that  when  the  contract  was  entered  into  Wheeler 
was  prosecuting  a  suit  against  Bolles  and  others ;  that  it  was  in  fact 
agreed  that  Rucker,  in  addition  to  selling  and  assigning  to  Bolles  an 
interest  in  any  judgment  which  might  be  obtained  in  the  suit  against 
Wheeler,  should  not  compromise  that  suit,  but  should  permit  Bolles 
to  control  its  prosecution  as  a  means  of  destroying  the  credit  of  Wheeler, 
and  disabling  him  from  prosecuting  his  suit  against  Bolles  and  others, 
thereby  forcing  its  abandonment ;  and  that  in  fact  it  was  agreed  that 
the  money  paid  and  to  be  paid  by  Bolles  to  Rucker  under  the  contract 
was  to  be  used  by  him  in  defraying  the  expense  of  so  prosecuting  and 
maintaining  his  suit  against  Wheeler  as  to  accomplish  Bolles'  wrong- 
ful purpose.  The  court  excluded  this  evidence,  and  that  ruling  is  as- 
signed as  error.  It  may  be  conceded  that,  had  the  contract  been  so 
written  as  to  express  what  the  defendant  sought  to  prove  was  in  fact 
in  the  minds  of  the  parties,  it  would  have  been  champertous  and  void. 
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and  no  recovery  could  have  been  had  thereon;  but  the  evidence  was 
not  relevant  to  the  issues  made  by  the  pleadings,  and  it  was  not  per- 
missible to  thus  contradict,  vary,  or  add  to  the  terms  of  a  written  con- 
tract 

Under  the  plea  of  non  assumpsit  at  common  law  it  was  admissible 
to  give  in  evidence  any  matter  which  showed  that  no  cause  of  action 
existed  at  the  commencement  of  the  action,  either  because  the  contract 
was  originally  void  or  because  its  obligation  had  been  subsequently  dis- 
charged by  payment,  release,  or  otherwise;  and,  in  consequence,  de- 
fenses of  which  the  pleadings  gave  no  notice  were  not  infrequently  pre- 
sented at  the  trial.  The  injustice  resulting  from  this  practice  was  reme- 
died in  England  by  the  rules  of  Hilary  Term,  4  William  IV  (1  Chitty 
on  Pleadings  [16th  Am.  Ed.]  *pp.  -192,  497,  506),  and  it  is  avoided  in 
the  states  which  have  adopted  the  Reformed  Code  of  Civil  Procedure 
by  a  provision  which  declares  literally  or  in  substance :  "The  answer 
of  the  defendant  shall  contain :  First,  a  general  or  specific  denial  of 
each  material  allegation  in  the  complaint  intended  to  be  controverted 
by  the  defendant ;  second,  a  statement  of  any  new  matter  constituting 
a  defense  or  counterclaim."  There  is  such  a  statute  in  the  state  of 
Colorado.  Mills'  Ann.  Code,  §  56.  Whatever  operates  by  way  of  con- 
fession and  avoidance,  as  distinguished  from  denial,  is  new  matter 
within  the  meaning  of  this  provision.  It  includes  everything  outside 
of  the  material  statements  of  fact  in  the  complaint  which  operates  to 
avoid  their  legal  effect,  but  not  to  impugn  their  truth.  To  be  provable 
by  the  defendant,  the  new  matter  must  be  specially  pleaded,  so  that  the 
plaintiff  may  be  informed  of  the  defense,  and  may  prepare  to  meet  it. 
In  an  action  upon  a  contract  a  defense  which  expressly  or  impliedly 
admits  the  making  of  the  contract  and  seeks  to  show  that  it  is  in  con- 
travention of  public  policy  and  void  by  reason  of  some  fact  outside  of 
the  statements  in  the  complaint  is  based  upon  new  matter,  which  cannot 
be  proved  by  the  defendant  unless  it  is  pleaded.  Pomeroy's  Code 
Remedies  (3d  Ed.)  §§  691,  692,  708 ;  Bliss  on  Code  Pleading  (3d  Ed.) 
§§  327,  352;  Milbank  v.  Jones,  127  N.  Y.  370,  28  N.  E.  31,  24  Am. 
St.  Rep.  454;  Finley  v.  Quirk,  9  Minn.  194  (Gil.  179),  86  Am.  Dec.  93 ; 
Dodge  V.  McMahan,  61  Minn.  175,  63  N.  W.  487;  Denton  v.  Logan, 
3  Mete.  (Ky.)  434;  Casad  v.  Holdridge,  50  Ind.  529;  Riech  v.  Bolch, 
es  Iowa,  526,  27  N.  W.  507 ;  Moore  v.  Ringo,  82  Mo.  468 ;  St.  Louis, 
etc.,  Ass'n  v.  Delano,  108  Mo.  217,  18  S.  W.  1101 ;  Cummiskey  v.  Wil- 
liams, 20  Mo.  App.  606 ;  Atchison  &  Nebraska  R.  R.  Co.  v.  Miller,  16 
Neb.  661,  21  N.  W.  451 ;  Buchtel  v.  Evans,  21  Or.  309,  28  Pac.  67 ;  Ah 
Doon  V.  Smith,  25  Or.  89,  34  Pac.  1093 ;  Maitland  v.  Zanga,  14  Wash. 
92,  44  Pac.  117 ;   Sharon  v.  Sharon,  68  Cal.  29,  8  Pac.  614. 

The  Supreme  Court  of  Colorado  does  not  seem  to  have  considered  the 
immediate. question  presented  in  this  case,  but  that  the  general  rule 
prevailing  in  other  code  states  respecting  the  pleading  of  new  matter 
has  been  approved  by  that  court  is  shown  in  De  Votie  v.  McGerr,  15 
Colo.  577,  23  Pac.  980,  where  it  was  held  that  an  estoppel  in  pais  can- 
not be  proved  under  the  general  or  specific  denial  provided  by  the 
Code,  but  must  be  specially  pleaded  as  new  matter  to  be  available  as 
a  defense.  The  Court  of  Appeals  of  that  state  has  also  held  that  evi- 
dence of  additional   facts   showing  that  the  contract  sued   upon  is 
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champertous  cannot  be  given  by  the  defendant  unless  they  have  been 
specially  pleaded.  Mining  Co.  v.  Bentley,  10  Colo.  App.  271,  50  Pac. 
920. 

The  decision  in  Oscanyan  v.  Arms  Co.,  103  U.  S.  261,  266,  26  L. 
Ed.  539,  which  is  especially  relied  upon  by  the  plaintiff  in  error,  was 
partly  rested  upon  what  has  since  proved  to  have  been  an  erroneous 
view  of  the  defenses  admissible  under  a  general  denial  in  the  state  of 
New  York  (Milbank  v.  Jones,  supra),  but  in  other  respects  it  is  en- 
tirely consistent  with  the  recognized  rule  in  code  pleading  that,  if  the 
facts  which  render  the  contract  sued  upon  illegal  or  void  are  not  dis- 
closed by  the  plaintiff's  pleadings  or  evidence,  they  cannot  be  shown  ex- 
cept according  to  the  rule  which  entitles  the  plaintiff  to  notice  of  the 
defenses  intended  to  be  interposed,  and  restricts  the  evidence  to  matters 
presented  and  put  in  issue  by  the  pleadings.  Greenhood  on  Public 
Policy,  125 ;  Milbank  v.  Jones,  Buchtel  v.  Evans,  Ah  Doon  v.  Smith, 
and  Maitland  v.  Zanga,  supra.  In  that  case  the  plaintiff's  counsel 
in  the  opening  statement  to  thfe  jury  fully  and  deliberately  admitted  the 
existence  of  facts  which  necessarily  rendered  the  contract  void  as  for- 
bidden by  public  policy.  That  admission  was  as  binding  upon  the 
plaintiff  as  if  it  had  been  made  in  his  pleadings  or  evidence,  and,  as  no 
injury  could  be  done  to  him  by  accepting  and  acting  upon  his  deliberate 
admission,  made  in  open  court,  the  character  of  the  defendant's  answer 
was  not  controlling.  Handy  v.  St.  Paul  Globe  Publi^ing  Co.,  41 
Minn.  188,  42  N.  W.  872,  4  L.  R.  A.  466,  16  Am.  St.  Rep.  695.  In 
the  present  case  the  contract  as  set  forth  in  the  complaint  and  produced 
in  evidence  by  the  plaintiff  was  upon  its  face  apparently  valid,  and 
there  was  no  suggestion  of  any  fact  rendering  it  invalid  or  void,  either 
in  the  allegations  of  the  complaint  or  in  the  plaintiff's  evidence.  The 
defendant,  without  having  laid  any  foundation  therefor  in  his  an- 
swer, sought  at  the  trial  to  establish  the  invalidity  of  the  contract 
by  giving  evidence  of  facts  which  did  not  tend  to  controvert  those 
alleged  and  proved  by  the  plaintiff,  but  confessed  their  truth,  and 
tended  to  avoid  their  legal  effect.  This  he  was  not  entitled  to  do.  For 
another  reason  this  evidence  was  not  admissible.  Where  a  written 
contract,  entered  into  without  fraud,  accident,  or  mistake,  purports 
upon  its  face  to  be  a  complete  memorial  of  the  whole  agreement,  the 
conclusive  presumption  is  that  the  parties  have  written  into  the  contract 
every  material  item  and  term  of  their  engagement,  and  it  is  not  permis- 
sible to  contradict,  vary,  or  add  to  its  terms  by  parol  evidence.  Union^ 
Selling  Co.  v.  Jones,  63  C.  C.  A.  224,  128  Fed.  672 ;  Kilby  Manufac- 
turing Co.  v.  Hinchman-Renton  Fire  Proofing  Co.  (C.  C.  A.)  132  Fed. 
957;'  Montgomery  v.  ^tna  Life  Ins.  Co.,  38  C.  C.  A.  553,  558,  97  Fed. 
913;  McKinley  v.  Williams,  20  C.  C.  A.  312,  319,  74  Fed.  94;  Fitz- 
gerald  v.  Burke,  14  Colo.  559,  23  Pac.  993.  The  evidence  which  was 
excluded  was  clearly  in  contradiction  of  some  of  the  express  terms  of 
the  written  contract,  and  tended  to  insert  new  terms  therein.  It  did 
not,  as  claimed,  relate  primarily  to  the  nature  of  the  consideration  mov- 
ing to  the  defendant,  but  to  the  terms  and  nature  of  his  engagement. 
If  they  were  as  stated  in  the  contract,  there  was  no  element  of  invalid- 
ity in  any  part  of  the  transaction. 

1 66  c.  c.  A,  er. 

Digitized  by  VjOOQIC 


BUCKER  V.  BOLLES.  35 

The  contract,  which  is  set  forth  at  length  in  the  statement  pre- 
ceding this  opinion,  shows  that  in  consideration  of  $27,500,  recited  to 
have  been  paid  by  Bolles  to  Rucker,  a  one- fourth  interest  in  any  judg- 
ment which  the  latter  might  recover  in  his  suit  against  Wheeler  was 
assigned  to  Bolles,  and  that  the  assignment  extended  to  all  moneys  in 
any  manner  collected  in  or  by  virtue  of  that  suit,  whether  the  proceeds 
of  a  judgment  or  of  a  compromise  and  settlement.  The  assignment 
was  not  unqualified,  but  was  upon  such  terms  and  conditions  that  Bolles' 
rights  were  as  follows:  (1)  To  demand  the  repayment  of  the  $27,500, 
with  interest,  subject  to  no  other  condition  than  that  Rucker  should  re- 
alize that  sum  from  the  prosecution  of  the  suit,  or  from  a  compromise 
and  settlement ;  or  (2)  to  demand  one- fourth  of  the  amount  realized  by 
Rucker  upon  any  judgment  recovered  in  the  suit,  subject  to  the  condi- 
tion that  within  90  days  after  notice  of  its  final  determination  Bolles 
should  pay  to  Rucker  an  additional  sum  sufficient,  with  the  $27,500, 
to  make  a  total  payment  of  12^4  per  cent,  of  the  judgment ;  or  (3)  to 
demand  one-fourth  of  the  amount  realized  by  Rucker  upon  any  com- 
promise and  settlement,  but  not  less  than  $75,000,  subject  to  the  condi- 
tion that  Bolles  should  pay  to  Rucker  the  fixed  and  additional  sum  of 
$10,000,  instead  of  the  stated  percentage  of  the  amount  realized.  The 
payment  of  the  $10,000  was  to  be  optional  with  Bolles,  and  was  not 
made  a  condition  to  the  right  to  demand  repayment  of  the  $27,500,  with 
interest,  from  the  proceeds  of  a  compromise  and  settlement,  but  only 
to  the  right  to  demand  the  full  sum  of  $75,000  therefrom.  The  defend- 
ant, being  of  opinion  that  the  provision  for  an  additional  payment  of 
$10,000  was  ambiguous  and  uncertain  in  respect  of  the  time  when  it 
was  to  be  made,  sought  by  parol  evidence  to  show  that  it  was  agreed 
when  the  contract  was  executed  that  this  sum  was  then  presently  due ; 
but  that  its  payment  should  be  forborne  until  the  incoming  and  approval 
of  the  referee's  report  in  the  suit  against  Wheeler.  The  court  excluded 
this  evidence,  and  later  instructed  the  jury  that  under  the  terms  of  the 
contract  this  additional  payment  was  optional  with  the  plaintiff,  and, 
if  made,  was  to  be  contemporaneous  with  the  payment  of  the  $75,000  by 
the  defendant.  These  rulings  are  assigned  as  error.  The  excluded 
evidence  was  clearly  in  contradiction  of  the  terms  of  the  contract, 
and  inadmissible,  because  it  tended  to  show  that  the  fixed  sum  of 
S10,000  was  payable  in  advance  of  any  compromise  and  settlement, 
when  the  contract  contemplated  its  payment  only  in  the  event  of  a  com- 
promise and  settlement,  and  therefore  after  such  event ;  and  because  it 
tended  to  show  that  the  obligation  to  pay  that  sum  was  absolute,  and 
not  optional.  Whether  this  payment,  if  made,  was  to  be  contempora- 
neous with  the  payment  of  the  $75,000  by  the  defendant,  has  become 
altogether  immaterial,  because  the  verdict,  when  read  in  the  light  of 
the  evidence  and  the  instructions  of  the  court,  conclusively  shows  that 
the  jury  found  that  the  plaintiff  had  elected  not  to  make  any  additional 
payment,  and  had  thereby  renounced  or  waived  the  right  which  could 
have  been  perfected  by  a  timely  payment  of  the  $10,000.  The  evidence 
showed  that  the  $27,500  was  actually  paid  when  the  contract  was  made ; 
that  a  compromise  and  settlement  with  Wheeler  was  effected  by  the 
defendant,  under  which  he  received  a  sum  approximating,  but  not 
amounting  to,  $300,000 ;  and  that  the  plaintiff  had  not  made  any  addi- 
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tional  payment  under  the  contract,  but  on  December  6,  1893,  immedi- 
ately before  commencing  the  action,  had  tendered  $10,000  to  the  defend- 
ant as  an  additional  payment,  which  was  declined.  There  was  evidence 
on  the  part  of  the  plaintiff  tending  to  show  that  he  had  not  been  notified 
of  the  compromise  and  settlement,  and  had  learned  of  it  only  casually. 
There  was  also  testimony  by  the  defendant,  which  was  directly  opposed 
by  that  of  the  plaintiff,  tending  to  show  that  in  November,  1892,  the 
plaintiff  elected  not  to  make  any  additional  payment  under  the  contract, 
renounced  all  rights  thereunder,  and  authorized  the  defendant  to  com- 
promise and  settle  with  Wheeler  upon  any  terms  satisfactory  to  himself ; 
and  that  upon  the  faith  thereof  the  defendant  proceeded  to  make  and 
did  make  a  compromise  and  settlement  for  a  much  less  sum  than  he 
would  otherwise  have  done. 

In  its  charge  the  court,  in  effect,  stated  three  propositions  to  the 
jury:  (1)  The  tender  of  $10,000  to  the  defendant  just  prior  to  the 
commencement  of  the  action  was  sufficient  in  point  of  time  and  other- 
wise, and  entitled  the  plaintiff  to  a  verdict  for  $75,000,  less  the  amount 
of  the  tender  and  of  an  admitted  credit  of  $5,000,  unless  the  defendant 
had  established  the  fourth  or  fifth  defense  in  his  answer.  (2)  If  in 
November,  1892,  the  plaintiff  elected  not  to  make  any  additional  pay- 
ment under  the  contract,  renounced  all  rights  thereunder,  and  author- 
ized the  defendant  to  compromise  and  settle  with  Wheeler  upon  any 
terms  satisfactory  to  himself,  and  upon  the  faith  thereof  the  defendant 
made  a  compromise  and  settlement  for  a  less  sum  than  he  would  other- 
wise have  done,  the  contract  was  entirely  rescinded  by  mutual  agree- 
ment and  the  verdict  should  be  for  the  defendant.  (3)  If  what  occurred 
in  November,  1892,  was  that  the  plaintiff  merely  elected  not  to  make  any 
additional  payment  under  the  contract,  that  was  a  renunciation  or 
v.aiver  of  the  right  which  otherwise  could  have  been  perfected  by  a 
timely  payment  of  the  $10,000,  and  the  plaintiff  would  be  entitled  to  a 
verdict  for  the  amount  of  the  original  payment  of  $27,500,  with  interest, 
less  the  admitted  credit  of  $5,000.  The  jury  returned  a  verdict  for  the 
plaintiff  conforming  to  the  third  proposition,  which  was  necessarily  a 
finding  that  there  had  been  no  complete  rescission  of  the  contract,  and 
that  what  occurred  in  November,  1892,  was  that  the  plaintiff  merely 
elected  not  to  make  any  additional  payment.  It  is  objected  that  the 
third  proposition  was  not  within  the  issues,  that  the  complaint  did  not 
state  a  case  for  the  recovery  of  the  original  payment  of  $27,600,  that 
the  fifth  defense  did  not  admit  of  a  construction  that  would  render  such 
a  recovery  permissible,  and  that  there  was  no  evidence  to  sustain  it. 
The  objection  rests  upon  a  misconception  of  the  pleadings  and  evidence 
and  of  the  duty  of  the  jury.  The  contract  sued  upon  is  an  entirety,  and 
relates  to  a  single  matter.  While  the  rights  of  the  plaintiff  are  not  the 
same  in  each  of  the  contingencies  provided  for,  they  are  in  each  restrict- 
ed to  the  proceeds  of  the  defendant's  suit  against  Wheeler,  and  they 
vary  enly  in  respect  of  the  extent  to  which  the  plaintiff  is  to  share  there- 
in. The  complaint  sets  forth  the  entire  contract,  alleges  its  execution, 
the  original  payment  of  the  $27,500,  the  compromise  and  settlement  of 
the  suit  against  Wheeler,  and  the  receipt  by  the  defendant  of  a  large 
sum  thereunder.  At  the  trial  these  facts  were  all  established  without 
contradiction,  and  all  of  them  were  as  essential  to  a  right  to  enforce 
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the  repayment  of  the  $27,500  from  such  proceeds  as  they  were  to  a 
right  to  enforce  the  payment  of  the  full  sum  of  $75,000  therefrom. 
It  is  not  questioned  that  the  complaint  stated  a  good  cause  of  action  for 
the  recovery  of  the  larger  sum,  and  it  is  conceded  that  if,  instead  of 
alleging  a  tender  of  the  $10,000,  it  had  alleged  that  the  plaintiff  had 
elected  not  to  make  any  additional  payment,  it  would  have  stated  a  good 
cause  of  action  for  the  recovery  of  the  smaller  sum.  In  the  fifth  de- 
fense it  was  alleged  that  the  plaintiff  had  failed  and  refused  to  perform 
the  contract,  or  to  be  further  bound  thereby,  had  renounced,  rescinded, 
and  abandoned  the  same,  and  had  released  the  defendant  from  all  obli- 
gations thereunder.  The  fourth  defense  adequately  alleged  a  com- 
plete rescission,  but  the  fifth  defense,  in  legal  contemplation,  states  noth- 
ing more  than  that  the  plaintiff  had  failed  and  refused  to  perform  the 
contract.  It  is  entirely  wanting  in  the  statement  of  any  facts  amounting 
to  a  complete  rescission,  or  to  a  release  of  the  defendant.  Neither  of 
these  would  result  from  any  action  of  the  plaintiff,  for  which  there 
was  no  consideration,  unless  the  defendant  acted  thereon  under  circum- 
stances giving  rise  to  an  estoppel.  The  contract  placed  no  obligation 
upon  the  plaintiff  other  than  to  pay  an  additional  sum  in  the  event  that 
he  desired  to  obtain  more  than  the  repayment  of  the  $27,500,  with  in- 
terest. The  allegation  that  he  had  failed  and  refused  to  perform  the 
contract  was  therefore  only  an  allegation  that  he  had  failed  to  make, 
and  had  elected  not  to  make,  any  additional  payment ,  the  legal  effect 
of  which  would  be  to  restrict  the  right  of  the  plaintiff  and  the  obligation 
of  the  defendant  to  the  repayment  of  the  $27,500,  with  interest,  from 
the  proceeds  of  the  compromise  and  settlement.  At  most  the  fifth  de- 
fense was  partial,  and  directed,  not  against  all  right  of  recovery  under 
the  contract,  but  against  the  right  to  recover  more  than  the  amount 
of  the  original  payment,  with  interest.  We  think  every  fact  essential 
to  the  plaintiff's  recovery  of  that  amount  was  within  the  issues. 

Whether  there  was  any  evidence  to  sustain  either  of  the  fourth  and 
fifth  defenses  rested  entirely  upon  the  personal  testimony  of  the  parties, 
in  which  they  gave  opposing  versions  of  a  conversation  between  them  in 
November,  1892.  The  defendant  testified  that  in  that  conversation 
the  plaintiff  said  that  he  did  not  intend  to  make  any  further  payment, 
but  did  intend  to  throw  up  the  contract,  and  lose  what  he  had  paid ; 
that  he  had  obligated  himself  to  Wheeler  to  obtain  a  settlement  of  the 
suit ;  that  the  defendant  could  go  on  and  settle  with  Wheeler  on  any 
terms  satisfactory  to  himself;  and  that,  being  released  from  the  con- 
tract, the  defendant  could  afford  to  settle  on  better  terms  than  other- 
wise. The  defendant  further  testified  that,  acting  upon  the  faith  of  the 
plaintiff's  statement,  he  proceeded  to  make  and  did  make  a  compromise 
and  settlement  for  a  much  less  sum  than  he  otherwise  would  have  done. 
The  plaintiff,  while  admitting  that  the  conversation  related  to  the  suit 
against  Wheeler,  to  his  financial  worth,  and  to  what  could  be  settled 
by  him,  denied  every  part  of  the  statement  attributed  to  the  plaintiff  in 
the  defendant's  testimony.  Neither  the  court  in  instructing  the  jury 
nor  the  jury  in  determining  what  its  verdict  should  be  was  required  to 
act  upon  the  assumption  that  one  of  the  two  opposing  versions  of  this 
conversation  was  entirely  true  and  the  other  entirely  untrue.  The  thing 
to  be  done  was  to  extract  the  truth  from  them,  and  as  one  means  to 
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this  end  it  was  the  province  and  duty  of  the  jury  to  consider  the  rela- 
tive probability  or  improbability  of  the  two  versions,  not  merely  in 
their  entirety,  but  in  respect  of  every  part  of  each.  We  think  it  can- 
not reasonably  be  said  that  upon  the  application  of  this  and  other 
recognized  tests  it  would  not  be  a  permissible  conclusion  from  this 
testimony  that  the  defendant's  version  was  true  in  so  far  as  it  represent- 
ed the  plaintiff  as  electing  not  to  make  any  additional  payment,  and  as 
therefore  foregoing  such  rights  under  the  contract  as  were  dependent 
upon  the  payment  of  an  additional  sum,  but  was  untrue  in  so  far  as  it 
represented  him  as  also  surrendering  the  rights  acquired  by  his  original 
payment  which  could  be  retained  without  any  further  expenditure.  We 
are  therefore  of  opinion  that  this  testimony  justified  the  submission  to 
the  jury  of  the  second  and  third  propositions  in  the  court's  charge  as 
respectively  applicable  to  the  fourth  and  fifth  defenses. 

There  are  other  assignments  of  error,  but  no  useful  purpose  would 
be  served  by  discussing  them.  They  have  been  attentively  considered, 
and  have  been  found  untenable. 

The  judgment  is  affirmed. 


(133  Fed.  866.) 

BALTIMORE  &  O.  R.  CO.  v.  DOTY. 

(Circuit  CUourt  of  Appeals,  Sixth  Circuit    December  29,  1904.) 

No.  1,309. 

1.  BfASTEB  AND  SERVANT— RaILBOADS— ENGINE  HO8TLEB8— INJURIES— PETTnON. 

Where  a  petition  for  Injuries  to  an  en^cine  hostler  alleKed  that  plaintiff, 
being  ordered  to  take  a  particular  engine  to  a  coal  chute  by  the  boss 
hostler,  communicated  his  instructions  to  a  fellow  hostler  then  on  the 
engine,  and  himself  went  ahead  of  the  engine  to  flag  and  switch  It,  **as 
it  was  his  duty  to  do/'  and  while  so  engaged  his  foot  was  caught  in  a 
loosely  covered  trench,  so  that  he  fell  toward  the  track,  and  was  struck 
by  the  engine  and  injured ;  that  he  did  not  know  of  the  existence  of  the 
trench,  and  could  not  have  seen  the  same  by  the  exercise  of  ordinary 
care;  and  that  defendant  was  guilty  of  negligence  in  not  causing  the 
trench  to  be  carefully  covered  or  guarded,  and  in  not  warning  plaintiff  of 
its  existence,  etc. — it  was  not  demurrable  for  want  of  facts. 

2.  Same— Federal  Courts— Jurisdiction. 

Where  a  petition  in  an  action  In  the  federal  court  sitting  in  Ohio  for 
injuries  to  a  servant  alleged  that  plaintiff  was  a  citizen  of  Ohio,  and  that 
defendant  was  a  citizen  of  Maryland,  It  alleged  facts  sufficient  to  sustain 
the  jurisdiction  of  the  federal  court,  without  an  allegation  that  either 
party  resided  in  the  district  where  the  suit  was  brought 

3.  Same— Venue— Waiver. 

The  statute  prescribing  the  place  where  actions  in  the  federal  courts 
may  be  brought,  having  reference  to  the  residence  of  the  parties,  accords 
a  privilege  only,  which  is  waived  by  defendant  uniting  a  plea  to  the  merits 
with  a  plea  claiming  his  privilege  to  be  sued  in  another  district 

4.  Same— Engine  Hostler— Watchman— Exchange  of  Duties. 

Where  plaintiff,  an  engine  hostler,  who,  by  the  rules  of  the  railroad 
company,  was  required  to  ride  on  the  engines,  exchanged  duties  with  a 
watchman  whom  he  found  in  poKsessIon  of  an  engine  he  had  been  ordered 
to  shift  and  permitted  the  watchman  to  nm  the  engine  while  plaintiff  ran 

1[2.  Diverse  citizenship  as  a  ground  of  federal  jurisdiction,  see  notes  to 
Shipp  V.  Williams,  10  C.  C.  A.  249 ;   Mason  v.  Dullagham,  27  C.  C.  A.  298. 
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ahead  to  flag^  and  switch  it,  and,  in  so  doing,  he  was  injured  by  falling 
into  an  insufficiently  covered  steam  box,  the  existence  of  which,  though 
well  known  to  workmen  in  the  yards,  was  unknown  to  plaintiff,  he  was 
not  entitled  to  recover. 

8.  Same— Custom— Evidence. 

In  an  action  for  injuries  to  an  engine  hostler  while  performing  the 
duties  of  a  watchman  with  whom  he  had  exchanged  work,  evidence  held 
Insufficient  to  sustain  a  finding  that  there  was  a  custom  in  the  railroad 
yard  where  plaintiff  worked  for  engine  hostlers  to  perform  the  duties  of 
the  watchman  under  similar  circumstances. 

<!.  Same— Instructions. 

Where  plaintiff,  an  en^ne  hostler,  was  injured  while  performing  the 
duties  of  a  watchman,  an  instruction  that  if  plaintiff  was  not  In  the  per- 
formance of  duty,  if  he  was  not  entirely  outside  of  his  duty,  so  as  to  oc- 
cupy practically  the  position  of  a  stranger,  a  trespasser,  then  he  could 
not  claim  the  benefit  of  the  requirement  that  the  railroad  exercise  reason- 
able care  to  make  the  place  safe,  etc.,  was  erroneous. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Ohio. 

F.  A.  Durban,  for  plaintiff  in  error. 
Ulric  Sloane,  for  defendant  in  error. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

SEVERENS,  Circuit  Judge.  The  plaintiff,  who  is  the  defendant  in 
error  here,  brought  suit  in  the  circuit  court  to  recover  damages  result- 
ing to  him  in  consequence  of  the  alleged  negligence  of  the  railroad 
company  while  he  was  in  its  employment  as  a  hostler  in  its  yards  at 
Newark,  Ohio.  A  hostler,  in  railway  parlance,  is  one  employed  in 
taking  the  locomotives  as  they  come  into  the  yard,  and  are  left  by  the 
engineer  who  has  been  in  charge,  to  the  roundhouse,  or  other  place 
of  shelter,  security,  or  repairs,  or  for  supplies,  and  bringing  them  out 
again,  as  occasion  requires,  to  the  place  where  the  engineer  assumes 
charge  for  the  purpose  of  making  his  trip.  He  is  also  more  or  less 
employed  in  conducting  the  engine  about  the  yard  for  the  purpose  of 
shifting  cars  in  making  up  trains  and  in  distributing  them.  In  respect 
to  the  citizenship  and  residence  of  the  parties,  the  allegation  is  that  "the 
plaintiff,  Frank  C.  Doty,  is  a  citizen  of  the  state  of  Ohio,  and  the  defend- 
ant, the  Baltimore  &  Ohio  Railroad  Company,  is  a  corporation  duly 
organized,  incorporated,  and  existing  under  and  by  virtue  of  the  laws 
of  the  state  of  Maryland,  and  is  a  citizen  of  the  state  of  Maryland." 
In  his  petition  the  plaintiff  states  that  on  April  22,  1902,  while  he  was 
tiius  employed  as  a  hostler  in  that  yard,  and  under  the  direction  of  a 
boss  hostler,  whose  orders  he  was  bound  to  obey,  he  was  ordered  and 
directed  by  the  said  boss  hostler  to  cause  a  certain  locomotive  engine 
then  standing  on  the  north  side  of  a  coal  chute  to  be  brought  to  the 
south  side  of  said  chute  and  set  for  coaling ;  that  he  went  to  the  engine 
and  communicated  his  instructions  to  a  fellow  hostler  then  on  the 
engine,  and  himself  went  ahead  of  said  engine  for  the  purpose  of 
flagging  it,  if  necessary,  at  a  switch  over  which  the  engine  would  have 
to  pass,  and  of  throwing  the  switch  for  the  engine,  "as  it  was  his  duty 
to  do";  that  while  he  was  thus  proceeding  on  the  north  side  of  the 
track,  and  before  he  got  to  the  switch,  his  foot  was  caught  in  a  hole  or 
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trench  loosely  covered  with  round  sticks,  so  that  he  fell  toward  the 
track,  and  was  struck  by  the  engine  and  seriously  injured ;  that  he 
did  not  know  of  the  existence  of  said  hole  or  trench,  and  could  not  by 
ordinary  care  have  seen  the  same.  And  he  charges  that  "the  defendant 
was  guilty  of  negligence,  which  proximately  caused  his  injury  as  afore- 
said, in  not  causing  said  hole  or  trench  to  be  securely  covered  or  in 
some  way  guarded,  and  in  not  warning  him  of  its  existence,  location, 
and  dangerous  condition  at  and  before  the  time  of  his  said  accident." 
The  defendant  appeared  and  demurred  to  the  petition  upon  these 
grounds : 

"(1)  Said  petition  does  not  state  facts  sufficient  to  constitute  a  cause  of  .ac- 
tion in  favor  of  the  said  plaintiff  and  against  the  deferidant  herein,  (2)  The 
said  petition  docs  not  show  that  this  court  has  jurisdiction  over  the  parties 
herein,  or  the  cause  of  action  set  forth  in  said  petition." 

The  demurrer  was  overruled,  and  the  defendant  excepted.  In  pur- 
suance of  leave,  the  defendant  answered,  setting  up  as  grounds  of  de- 
fense that  the  plaintiff  at  the  time  of  the  injury  was  under  a  duty,  as 
well  as  specific  instructions,  to  ride  upon  the  engine,  and  not  to  be  walk- 
ing in  front  of  it,  and  that  he  was  violating  this  duty,  as  well  as  his 
specific  instructions,  in  being  at  the  place  where  the  accident  occurred. 
At  the  trial  it  was  proven  that  the  defendant  employed  the  plaintiff  as 
a  hostler  some  three  months  before  the  accident,  and  that  he  had  con- 
tinued under  that  employment  to  serve  in  the  yard  at  Newark  to  that 
time ;  that  about  9  o'clock  in  the  evening,  and  shortly  before  the  acci- 
dent occurred,  the  plaintiff  was  directed  by  Mollinix,  an  assistant  to 
the  foreman  or  boss  hostler,  to  take  this  engine,  then  standing  on  the 
north  side  of  the  coal  chute,  around  to  the  south  side.  To  do  this, 
it  was  necessary  to  take  the  engine  some  distance  eastward  over  the 
track  on  which  it  stood  to  a  switch,  where  it  would  be  transferred  to  the 
track  running  to  the  south  side  of  the  chute.  On  coming  to  the  en- 
gine, the  plaintiff  found  on  or  near  it  an  engine  watchman,  named 
Guensler,  to  whom  he  communicated  the  directions  he  had  received 
from  Mollinix  about  taking  the  engine  around  to  the  south  side  of 
the  chute.  Thereupon  the  two  proceeded  on  the  engine  eastward,  the 
watchman  handling  the  engine.  As  they  approached  the  switch,  the 
plaintiff  got  down  from  the  engine,  and,  with  a  lantern  in  his  hand, 
walked  along  the  north  side  of  the  track,  in  advance  of  the  engine, 
until  he  came  to  a  sunken  box  running  parallel  with  the  track,  and 
three  or  four  feet  distant  therefrom,  a  few  feet  deep,  six  or  eight  feet 
long,  and  two  or  three  feet  wide,  planked  up  at  the  ends  and  sides; 
its  top  being  a  few  inches  above  the  surface  of  the  ground,  and  covered 
over  with  plank  or  boards.  The  pit  thus  constructed  was  used  as  a 
receptacle  for  spent  steam  and  water  coming  from  a  shop  not  far  off. 
The  plaintiff  went  over  this  box,  and,  either  from  a  displacement  of  the 
plank  or  boards  of  the  cover,  or  their  weakness  from  decay  or  other 
cause,  his  foot  went  down  through  it,  and  his  body  was  so  turned  that 
the  advancing  engine  struck  him  in  the  back  and  side,  and  inflicted  the 
injury  for  which  he  sues.  It  further  appeared  that  the  proi>er  duties 
of  an  engine  watchman,  when  not  affected  by  any  custom  or  usage,  were 
to  provide  the  engines  with  water  and  fuel,  get  up  steam,  and  have  them 
ready  for  starting,  and  further  to  do  the  yard  switching  necessary  for 
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them  to  be  moved  to  their  destination  into  the  charge  of  the  engineer, 
or  about  the  yard  for  local  purposes.  In  regard  to  all  these  things  there 
was  no  substantial  controversy.  But  the  following  questions  were  in 
dispute — ^that  is  to  say,  whether  the  defendant  was  guilty  of  negligence 
in  not  maintaining  the  covering  of  the  box  above  mentioned  in  a  safe 
condition ;  whether  the  plaintiff  was  guilty  of  contributory  negligence 
in  failing  to  know  of  the  existence  of  the  box  or  its  condition,  or  seeing 
it  before  walking  over  it;  and  whether  there  was  such  a  prevailing 
custom  in  that  yard  for  a  hostler  and  an  engine  watchman  to  perform 
each  the  duties  of  the  other  as  would  justify  the  plaintiff  in  leaving 
the  conduct  of  the  engine  in  the  hands  of  the  watchman,  and  himself 
performing  the  duties  of  switchman. 

With  respect  to  the  questions  raised  by  the  demurrer  there  is  no  seri- 
ous difficulty.  The  first  ground  is,  generally,  that  the  petition  does  not 
state  a  cause  of  action,  and  the  objection  is  not  leveled  at  any  specific 
defect  in  the  mode  of  stating  the  substantial  facts.  Referring  to  the 
allegations  of  the  petition  above  set  forth,  we  see  no  reason  for  doubting 
that  they  embody  substantive  facts  which  are  prima  facie  sufficient 
to  constitute  a  cause  of  action.  It  is  not  necessary  that  the  plaintiff,  in 
his  petition,  should  negative  defenses  which  the  other  party  may  ad- 
vance, or  should  exclude  his  case  from  possible  exceptions.  In  regard 
to  the  jurisdiction,  it  is  urged  that  the  petition  fails  to  state  that  the 
plaintiff  is  a  resident,  and  more  especially  that  it  fails  to  state  that  the 
defendant  is  a  resident,  of  the  district  in  which  the  suit  is  brought. 
But  the  petition  does  state  that  the  plaintiff  is  a  citizen  of  Ohio, 
and  that  the  defendant  is  a  citizen  of  Maryland.  That  is  enough  to 
found  the  jurisdiction.  The  provision  of  law  which  prescribes  the 
place  where  the  action  may  be  brought,  having  reference  to  the  resi- 
dence of  parties,  concerns  only  matters  of  convenience  and  privilege, 
which  a  party  may  waive,  and  which  he  does  waive  when,  as  here,  he 
appears  and  unites  a  demurrer  to  the  merits  with  a  plea  claiming  his 
privilege.  St.  Louis  &  S.  F.  R.  Co.  v.  McBride,  141  U.  S.  127,  11 
Sup.  Ct.  982,  35  L.  Ed-  659. 

Coming  then  to  the  trial  of  the  issues  of  fact,  the  record  shows  that, 
at  the  close  of  the  testimony,  counsel  for  the  defendant  moved  the 
court  for  an  instruction  to  the  jury  to  return  a  verdict  for  that  party. 
This  the  court  declined  to  do,  assigning  reasons  presently  to  be  stated. 
The  defendant  excepted  to  the  refusal,  and  thereupon  presented  several 
requests  for  instructions,  which  were  refused,  and  which  are  also  the 
subjects  of  assignments  of  error.  The  assignment  of  error  in  refusing 
the  defendant's  request  for  peremptory  instructions  is  maintained  in 
argument  upon  several  grounds — first,  that  it  was  not  shown  that  any 
defect  existed  in  the  box  before  the  accident ;  second,  that,  if  any  defect 
did  exist,  no  prior  knowledge  or  opportunity  of  knowledge  by  the 
exercise  of  orcUnary  care  on  the  part  of  defendant  was  shown ;  third, 
that  the  plaintiff  had  equal  means  of  knowledge  with  the  defendant, 
and  that  his  own  evidence  shows  that  he  did  not  use  his  opportunity  of 
knowledge;  and,  fourth,  that  if  the  defendant  was  negligent  in  not 
maintaining  the  box  in  safe  condition,  and  the  plaintiff  was  injured  in 
consequence,  he  was  performing  duties  not  required  or  expected  of 
him,  and  was  violating  his  general  and  specific  instructions.     In  respect 
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of  the  first  and  third  of  these  grounds,  without  further  detail  of  the 
evidence,  we  are  of  opinion  that  they  presented  questions  for  the  jury. 
With  respect  to  the  second,  we  have  grave  doubt,  for  the  evidence  did 
not  clearly  show  for  how  long  a  period  before  the  accident  the  defect 
in  the  box  had  existed,  and  the  burden  was  on  the  plaintiff  to  prove  that 
it  had  existed  so  long  that  the  railroad  company  ought  to  have  had 
knowledge  of  it.  In  Southern  Ry.  Co.  v.  Rliodes,  86  Fed.  422,  30  C. 
C.  A.  157,  this  court  reversed  the  judgment  of  the  lower  court  for  the 
reason  that  although  there  was  some  proof  of  negligence  in  certain 
persons,  which  imposed  a  duty  on  the  company  to  correct  it,  yet  there 
was  no  substantial  evidence  that  the  negligent  practice  had  existed  for 
any  length  of  time.  But  having  regard  to  the  fourth,  we  cannot  avoid 
the  conclusion  that  the  instruction  should  have  been  g^ranted.  It  was 
shown,  and,  indeed,  was  alleged  in  the  petition,  that  the  defendant 
employed  the  plaintiff  as  a  hostler.  He  was  not  employed  to  do  the 
work  of  an  engine  watchman,  which  belonged  to  another  class  of 
employes.  It  is  a  matter  of  common  knowledge  that  the  operation  of 
railroads  is  a  complex  and  dangerous  business.  For  this  reason,  as 
has  been  often  observed,  a  system  of  rules  and  regulations  is  indispensa- 
ble to  its  proper  and  safe  conduct — ^indispensable  alike  to  successful 
management  and  the  safety  of  employes.  The  duty  which  is  thereby 
devolved  upon  the  employer  is  recognized  and  affirmed  by  former  de- 
cisions of  this  court.  Railroad  Co.  v.  Camp,  65  Fed.  952,  13  C.  C.  A. 
233,  per  Taft,  J. ;  Lake  Erie  &  W.  R.  Co.  v.  Craig,  80  Fed.  488,  495, 
25  C.  C.  A.  585,  where  Judge  Clark  refers  to  other  authorities.  And  it 
has  been  held  that  a  railroad  company  which  fails  to  provide  proper 
and  reasonably  adequate  regulations  is  gruilty  of  actionable  negligence. 
In  20  Am.  &  Eng.  Encycl.  of  Law,  101  (2d  Ed.),  it  is  said : 

"It  Is  the  duty  of  persons  or  corporations  baying  many  men  In  their  employ, 
and  carrying  on  a  dangerous  and  compUcated  business,  to  make  rules  which. 
If  observed,  will  afford  reasonable  protection  to  the  employ^  against  the  dan- 
gers incident  to  the  performance  of  their  respective  duties.  Failure  to  do  so 
is  negligence,  and  for  injuries  to  an  employ^  resulting  from  such  failure  of 
duty  the  master  Is  liable." 

And  numerous  authorities,  English  and  American,  are  cited  in  sup- 
port of  the  statement. 

It  is  a  necessary  counterpart  of  this  requirement  that  the  company's 
employes  shall  observe  and  conform  to  such  regulations.  The  obliga- 
tions are  mutual.  And  if  the  employe  will  not  conform  to  them  to 
the  extent  that  he  reasonably  can,  and  suffers  an  injury  not  wantonly 
inflicted,  he  forfeits  his  claim  to  protection  from  his  employer,  and  must 
himself  bear  the  consequences.  It  is  equally  necessary  in  such  business 
that  the  several  duties  of  the  service  shall  be  distributed  and  assigned  to 
different  classes  of  employes  according  to  their  qualifications.  Other- 
wise confusion  in  operation  and  danger  from  lack  of  special  qualifica- 
tion for  the  particular  service  must  ensue.  In  short,  all  those  reasons 
which  support  the  expediency  and  necessity  of  the  requirement  of  rules 
and  regulations  apply  with  full  force  to  the  specification  of  duties,  and 
the  classification  of  employes  who  are  to  perform  them.  The  wages 
paid  vary  according  to  the  nature  of  the  employment,  whether  of  special 
skill  and  ability,  or  sometimes  of  special  danger.    The  duty  of  the  em- 
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ployer  to  provide  a  safe  place  for  the  workman  is  affected  by  the  skill 
and  experience  in  that  line  of  work  of  those  whom  the  employer  asso- 
ciates with  him.  The  obligation  of  the  employer  to  provide  a  safe  place 
for  Iris  employes  is  one  which  springs  out  of  the  contract  of  employ- 
ment, and  is  personal  to  each.  It  derives  its  character  and  limitations 
from  the  principal  contract,  and  the  relations  of  the  parties  thereby 
assumed.  The  obligation  to  those  of  each  class  of  employes  is  differ- 
ent from  that  to  another,  and  often  it  is  different  toward  the  several 
persons  in  the  same  class.  Moreover,  the  employer  is  entitled  to  have 
his  work  done  by  those  to  whom  it  is  assigned.  From  their  familiarity 
with  it  and  the  conditions  in  which  it  is  performed,  they  would  be  more 
likely  to  know  and  guard  against  defects  and  dangers  which  are  pre- 
sented to  them;  and  the  employe  is  better  qualified  to  do  the  work 
with  safety  to  himself  than  one  in  another  class  would  be.  The  case 
before  us  presents  an  apt  illustration.  The  plaintiff  testified  that  he 
did  not  know  of  the  existence  of  the  box  until  the  moment  of  the  acci- 
dent A  switchman  working  in  the  yard  could  hardly  have  failed  to 
have  known  it  All  these  considerations  make  it  the  duty  of  the  em- 
ploye to  confine  himself  to  the  scope  of  his  employment,  unless  there 
arise  some  emergency  not  contemplated.  And  hence  the  rule  of  law 
is  that  if  the  employe,  without  necessity,  undertakes  duties  to  which  he 
is  not  assigned,  and  are  without  the  scope  of  his  employment,  he  does 
so  at  his  own  risk,  and  has  not  that  protection  from  the  negligence  of 
the  employer  which  one  would  have  who  is  assigned  to  the  discharge 
of  that  duty.  The  rule  is  correctly  stated  in  20  Am.  &  Eng.  Encycl. 
of  Law,  131,  under  the  title  "Master  and  Servant,"  as  follows : 

"When  a  servant  voluntarily,  and  without  the  order  of  the  master  or  vice 
principal,  attempts  the  performance  of  hazardous  work  outside  the  scope  of 
his  employment,  he  cannot  recover  for  injuries  sustained  while  so  doing.'* 

And  numerous  decisions  are  cited  in  support  of  the  doctrine. 

How  the  case  would  stand  if  the  employe  does  an  act  under  the  posi- 
tive command  of  his  immediate  superior  is  a  different  question,  which 
we  are  not  required  to  decide. 

Applying  these  principles  to  the  case  at  bar,  Doty,  who  was  employed 
to  perform  the  duties  of  a  hostler,  and  being  under  no  necessity  to  per- 
form the  duties  of  an  engine  watchman,  was  not  in  his  proper  place 
when  he  received  his  injury,  and  would  have  no  remedy  against  his 
employer  for  the  alleged  negligence  of  the  latter  in  failing  to  maintain 
the  box  in  proper  condition.  There  was  no  necessity  for  his  leaving 
his  proper  place,  on  the  engine,  and  performing  the  duty  of  the  watch- 
man ;  and,  if  he  had  remained  where  his  own  duty  required,  he  would 
have  suffered  no  injury,  and  perhaps  the  watchman,  from  his  presuma- 
bly better  knowledge  of  the  situation,  might  have  avoided  an  accident 
to  himself. 

But  is  is  said  that  there  was  a  custom  in  this  yard  for  the  hostler  to 
perform  the  duties  of  the  watchman,  and  that  he  was  therefore  entitled 
to  the  protection  that  one  in  that  service  should  have.  And  it  is  no 
doubt  the  settled  law  that  if  such  a  custom  had  been  established  by  the 
habitual  practice  of  the  employes,  known  and  assented  to  by  the  em- 
ployer, so  that  the  scheme  of  the  employment  had  been  displaced  and 
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abandoned,  the  rule  contended  for  would  apply.  But  the  consequences 
of  the  substitution  of  such  a  custom,  adopted  without  right  by  the 
employes  in  place  of  the  order  established  by  the  regulations  of  the 
employer,  make  it  necessary  to  prove  that  the  practice  was  habitual,  and 
not  occasional,  and  was  known,  or  ought  to  have  been  known,  by  the 
employer,  and  was  assented  to  by  him.  A  custom  or  usage  is  the 
result  of  a  long-continued  and  substantially  uniform  practice.  The 
evidence  contained  in  this  bill  of  exceptions  does,  indeed,  tend  to  prove 
that  sometimes,  during  a  short  period  of  time  before  this  accident  (for 
how  long  does  not  appear),  when  two  hostlers  were  riding  on  an  engine, 
and  no  watchman  was  with  them,  one  of  the  hostlers  would  get  off  and 
flag  the  engine  and  throw  the  switch;  and  there  was  evidence  that 
occasionally,  when  a  hostler  and  a  watchman  were  riding  together,  the 
hostler  allowed  the  watchman  to  handle  the  engine,  and  himself  went 
forward  and  did  the  flagging  and  switching,  and  that  at  one  time 
the  assistant  boss  hostler  stated  to  the  plaintiff  that  Guensler,  the  watch- 
man, had  authority  to  run  engines.  But  there  was  no  evidence  that  this 
practice,  if  we  call  it  such,  was  uniform  or  habitual,  or  was  known  to 
the  company,  or  any  superior  ofiicer  thereof,  unless  it  is  to  be  imputed 
from  the  fact  of  these  occurrences.  Nor  is  it  shown  that  the  company 
assented,  unless  such  assent  could  fairly  be  presumed  from  the  fact 
that  no  objection  to  such  a  practice  was  expressed.  No  authority  to  the 
assistant  boss  hostler  to  make  such  a  statement  as  the  plaintiff  imputes 
to  him  is  shown.  It  was  the  expression  of  his  own  opinion,  and  the 
plaintiff  had  no  right  to  rely  upon  it.  His  contract  was  with  his  em- 
ployer, and  it  could  not  be  frittered  away  by  the  statement  of  another 
employe  engaged  in  the  common  service.  In  Atchison,  T.  &  S.  F.  R. 
Co.  v.'Reesman,  60  Fed.  370,  9  C.  C.  A.  20,  23  L.  R.  A.  768,  it  was  held 
that  a  brakeman  could  not  justify  himself  for  disregarding  a  rule  re- 
quiring him  to  be  on  the  top  of  the  car,  in  a  case  where  he  had  been 
standing  on  the  platform  with  the  knowledge  and  assent  of  the  con- 
ductor when  he  received  the  injury.  Said  Air.  Justice  Brewer,  who  de- 
livered the  opinion  of  the  court : 

"The  duty  of  obedience  to  the  rules  of  the  employer  Is  one  resting  alike  ui)on 
all  employes;  and,  when  an  employ(^  claims  to  recover  from  his  employer  for 
injuries  resulting  through  the  letter's  negllppnce,  he  cannot  escape  the  conse- 
quences of  his  own  act  contributing  to  such  injury — an  act  done  in  known  vio- 
lation of  the  rules  of  such  employer — on  the  ground  that  his  immediate  super- 
intendent knew  and  assented  to  such  act  of  violation." 

And  in  summing  up  the  conclusion  of  his  discussion,  he  added: 

"It  Is  unnecessary  to  pursue  this  matter  further.  It  may  be  laid  down  as 
a  general  rule  that  the  mere  knowledge  and  assent  of  his  immediate  superior 
to  a  violation  by  an  employ^  of  a  known  rule  of  the  comi)any — the  employer — 
will  not,  as  a  matter  of  law,  relieve  such  employ^  from  the  consequences  of 
such  violation." 

The  assistant  boss  hostler  denies  having  ever  made  the  statement 
which  the  plaintiff  testifies  to,  but  that  only  raised  a  question  for  the 
jury,  as  to  whether  he  did  or  not.  If,  upon  the  evidence  shown  by 
this  record,  a  jury  should  find  that  there  was  a  custom  in  the  yard 
which  would  justify  him  in  going  outside  the  scope  of  his  employment' 
upon  the  occasion  in  question,  we  think  it  would  be  the  duty  of  the 
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court  to  set  aside  a  verdict  resting  upon  such  finding.  In  such  cir- 
cumstances, the  duty  of  the  court  to  take  the  question  from  the  jury 
is  clear.  And  in  this  case  there  was  no  other  basis  for  the  verdict  which 
the  jury  rendered  than  the  finding  of  a  custom  which  justified  the 

plaintiff  in  thus  going  outside  the  duties  of  his  employment. 
In  denying  the  request  of  the  defendant  for  peremptory  instructions, 

the  learned  trial  judge  said: 

"In  this  case,  however,  It  cannot  be  said  that  the  disregard  of  the  rule.  If 
you  speak  of  it  as  a  rule,  was  the  direct  cause  of  the  injury.  Whether  he  was 
off  the  enji^ne — whether  properly  so  or  not — the  question  is  still  left  open  as 
to  whether  the  company  was  guilty  of  negligence  in  leaving  this  box  in  such 
a  condition  as  that  any  one  in  the  yard  might  be  injured  in  passing  by." 

Subsequently  defendant's  counsel  requested  the  court  to  charge  the 
jur\'  as  follows : 

"The  evidence  in  this  case  fairly  shows  that,  at  the  time  of  the  injury  com- 
T>lained  of,  the  plaintiif,  contrary  to  instructions  received  from  his  superior, 
had  exchanged  places  and  duties  with  an  engine  watcher — was  engaged  in 
I)erfonning  the  duties  of  the  watcher,  while  the  watcher  was  in  the  plaintiff's 
place  performing  the  duties  which  plaintiff  should  have  performed — and  for 
this  reason  the  plaintiff  is  not  entitled  to  recover,  and  your  verdict  must  be 
for  the  defendant." 

This  request  was  refused,  and  the  substance  was  not  given  in  the 
court's  instructions  in  such  manner  as  to  give  the  defendant  the  benefit 
of  it.  For  the  reasons  we  have  given,  we  think  the  instruction  should 
have  been  given,  but,  as  it  amounts  to  the  same  thing  as  the  request  to 
direct  the  verdict,  there  is  no  occasion  for  discussing  it  further.  It 
seems  that  the  court,  in  refusing  the  motion  to  direct  the  verdict,  was 
of  opinion  that  it  was  immaterial  whether  the  plaintiflF  was  acting  within 
the  line  of  his  duties  when  he  was  hurt,  or  not,  and  that  the  question 
still  remained  open  "as  to  whether  the  company  was  guilty  of  negli- 
gence in  leaving  this  box  in  such  a  condition  as  that  any  one  in  the  yard 
might  be  injured  in  passing  by."  But  that  question  did  not  remain 
open  if  the  plaintiflF  was  improperly  oflf  the  engine.  It  necessarily  fol- 
lowed that,  if  he  was  not  discharging  his  proper  duties,  he  was  at  fault, 
and  that  fault  contributed  to  his  injury.  Certain  other  specific  re- 
quests for  instructions  were  made  on  behalf  of  the  defendant,  and  were 
refused  in  terms.  But  such  of  these  as  are  set  out  in  the  record  were, 
as  we  think,  substantially  given  in  the  general  charge  of  the  court,  and 
we  need  not  express  any  opinion  upon  them. 

With  reference  to  the  defendant's  contention  that  the  plaintiflF  was 
not  in  the  line  of  his  duty  when  he  was  hurt,  the  court  charged  the  jury 
as  follows : 

"If  Doty  was  not  in  the  performance  of  duty — if  he  was  entirely  outside  of 
bis  duty,  so  as  to  occupy  practically  the  position  of  a  stranger,  a  trespasser — 
then  he  could  not  claim  the  benefit  of  the  rule  which  required  the  railroad 
company  to  exercise  ordinary  and  reasonable  care  to  make  the  place  safe ;  in 
other  words,  the  railroad  company  would  owe  him  no  duty  to  make  the  place 
safe  by  putting  the  box  in  repair  and  maintaining  it  in  repair.  But  you  must 
determine  from  the  evidence  whether  he  was  in  the  line  of  his  duty,  or  not." 
And  again :  ''Now,  you  must  determine,  gentlemen,  from  the  evidence  before 
you,  whether  he  was  within  his  duty,  in  accordance  with  the  practice,  or 
whether  he  was  entirely  outside  of  his  duty,  so  as  to  occupy  practically  the 
position  of  a  trespasser." 
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These  portions  of  the  charge  were  excepted  to  by  the  defendant,  and 
error  is  assigned  thereon.  It  is  complained,  and  we  think  justly,  that 
this  statement  of  the  character  which  the  plaintiff  must  have  taken  on, 
in  order  to  free  him  from  the  consequences  of  his  departure  from  the 
line  of  his  duties,  was  prejudicial  to  the  defendant.  It  is  quite  proba- 
ble that  the  jury  would  take  the  word  "trespasser"  in  its  common  mean- 
ing of  a  positive  wrongdoer,  and  not  merely  one  who  is  simply  negli- 
gent, or  commits  an  error  prejudicial  to  another,  but  without  willful- 
ness. It  was  perhaps  inadvertent  phraseology,  but  it  is  easy  to  see  that 
the  language  employed  would  be  very  likely  to  produce  a  harmful  im- 
pression upon  the  minds  of  the  jury.  We  think  this  assignment  of 
error  should  also  be  sustained. 

The  judgment  should  be  reversed,  with  costs,  and  a  new  trial 
awarded 


(136  Fed.  874.) 

LITTLE  V.  HOLLEY-BROOKS  HARDWARE  CO.  et  al. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    December  19,  1904.) 

No.  1,329. 

1.  Bankbuptct— Statutes— Construction. 

Bankr.  Act  July  1,  1898,  c.  541,  $  3b,  30  Stat  546  [IT.  S.  Comp.  St  1901, 
p.  3422],  authorizing  the  filing  of  an  involuntary  bankruptcy  petition 
within  four  months  after  the  commission  of  an  act  of  bankruptcy,  and 
declaring  that  such  time  shall  not  expire  until  four  months  after  the 
registering  of  the  transfer,  when  the  act  consists  of  a  transfer  with  in- 
tent to  defraud  creditors,  or  to  give  a  preference  if  by  law  the  transfer 
may  be  recorded,  otherwise  from  the  date  the  beneficiary  takes  notorious, 
exclusive,  and  continuous  possession  or  creditors  receive  actual  notice* 
has  no  relation  to  the  proving  of  debts  against  the  bankrupt's  estate, 
or  to  the  surrender  of  preferences,  but  only  fixes  a  limitation  for  the 
filing  of  an  involuntary  petition. 

2.  Same— Voidable  Preferences. 

Bankr.  Act  July  1,  1898,  c.  541,  f  BTe,  80  Stat  564  [U.  S.  Oomp.  St 
1901,  p.  3449],  declares  that  conveyances,  etc.,  by  a  person  adjudged  a 
bankrupt,  within  four  months  prior  to  the  filing  of  the  petition,  with 
Intent  on  his  part  to  defraud  his  creditors,  shall  be  void  as  against  such 
^editors,  etc.  Held  that  such  section  was  not  applicable  to  a  preferential 
transfer  by  a  bankrupt,  which  was  neither  made  within  four  months 
prior  to  the  filing  of  the  petition  nor  with  intent  to  defraud  his  creditors. 

3.  Same— Preferences  Required  to  be  Surrendered— Time. 

Bankr.  Act  July  1,  1808,  c.  541,  SI  60a,  60b.  30  Stat  562  [U.  S.  Oomp.  St 
1901,  p.  3445],  as  amended  Act  Feb.  5, 1903,  c.  487,  32  Stat.  799  [U.  S.  Comp. 
St  Supp.  1903,  p.  416],  declares  that  a  person  shall  be  deemed  to  have 
given  a  preference  which  section  57g,  30  Stat  560  [U.  S.  Comp.  St  1901, 
p.  3443],  as  amended  32  Stat  799  [U.  S.  Comp.  St  Supp.  1903,  p.  415], 
required  to  be  surrendered  in  order  to  entitle  the  preferred  creditor  to 
prove  his  claim,  if,  being  insolvent  the  bankrupt  has,  within  four  months 
before  the  filing  of  a  bankruptcy  petition  against  him,  or  after  the  filing 
and  before  adjudication,  transferred  any  of  his  property,  which  transfer 
will  enable  the  transferee  to  obtain  a  greater  percentage  of  his  debt  than 
any  other  creditor  of  the  same  class,  and  that  the  period  of  four  months 
shall  not  expire  until  four  months  after  the  date  of  registration  of  the 
transfer,  if  registration  is  required.  Section  3b,  providing  for  the  filing 
of  an  involuntary  bankruptcy  petition  for  acts  of  bankruptcy  committed 
within  four  months,  declares  that  the  time  shall  not  begin  to  run  until 
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tbe  transfer  is  recorded,  if  record  is  authorized,  and,  if  not,  ontil'the  trans- 
feree takes  exclusive  possession  of  the  property,  or  the  creditors  have 
actual  notice  thereof.  Held,  that  section  3b  was  not  intended  to  be  read 
in  conjunction  with  sections  60a,  60b,  and  hence  the  four-months  period  of 
limitation  as  against  a  preferential  transfer  which  was  neither  fraudulent 
nor  required  to  be  registered  began  to  run  from  the  date  of  the  transfer, 
and  not  from  the  date  the  transferee  took  possession  or  the  bankrupt's 
creditors  acquired  notice. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Texas. 

J.  L.  Young,  for  appellant. 

A.  P.  Park  and  W.  S.  Moore,  for  appellees. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit 
Judges. 

SHELBY,  Circuit  Judge.  A  petition  in  bankruptcy  was  filed  by 
appellees  against  Chas.  Pratt  on  April  3,  1903,  and  he  was  duly 
adjudged  a  bankrupt  on  his  written  admission  of  his  inability  to 
pay  his  debts  and  his  willingness  to  be  adjudged  a  bankrupt.  The 
claim  of  the  Delta  National  Bank  against  the  bankrupt,  which  is 
involved  in  this  suit,  was  evidenced  by  two  promissory  notes  for 
$1,000  each,  signed  by  H.  S.  Little,  the  appellant,  as  accommoda- 
tion surety.  Little  paid  the  notes,  and  the  bank  assigned  them  to 
him.  Little  proved  the  claim  against  the  bankrupt's  estate,  and 
sought  to  have  it  allowed.  The  appellees  contested  and  objected 
to  the  allowance  of  the  claim,  alleging: 

''That,  the  said  Chas.  Pratt  bein^?  insolvent  within  fonr  months  next  pre- 
ceding the  filing  of  the  petition  in  bankruptcy  against  him,  and  with  the  in- 
tent and  purpose  of  further  preferring  the  said  Delta  CJounty  National  Bank 
over  his  other  creditors  (of  which  intent  and  purpose  the  said  bank  or  its 
agent  acting  in  its  behalf  had  notice,  or  had  reasonable  cause  to  believe  that 
a  preference  was  thereby  intended),  made  a  pretended  sale  or  transfer  of  his 
8t(Nrebonse,  in  which  he  was  doing  business,  and  situate  in  the  village  of 
Pado,  Delta  county,  Tex.,  to  said  bank,  or  to  James  A.  Smith,  its  cashier, 
with  the  agreement  or  luiderstanding,  substantially,  that  the  value  of  said 
stcH^honse  should  be  credited  on  said  bank*s  debt.  Contestants  allege  that 
said  storehouse  was  of  the  reasonable  value  of  $1,500,  and  that,  if  said  pre- 
toided  sale  and  transfer  be  not  set  aside  and  said  storehouse  surrendered  to 
the  estate  of  said  bankrupt,  it  will  have  the  effect  to  enable  the  said  Delta 
County  National  Bank  to  receive  a  greater  percentage  on  its  debt  than  any 
of  the  other  creditors  of  the  same  class  of  said  bankrupt  Contestants  aver 
that  they  cannot  allege  the  exact  date  of  said  transfer  because  the  pretended 
instrument  of  conveyance  has  never  been  placed  upon  record." 

The  record  shows  that  the  bankrupt  owned  a  storehouse,  which 
was  personal  property,  he  having  the  right  to  remove  it  from  the 
lot  on  which  it  stood.  This  house  he  sold  to  the  Delta  National 
Bank,  as  shown  by  i  writing  as  follows : 

•'Cooper,  Texas,  Oct.  13th  1902. 
''Know  all  men  by  these  presents,  that  I  have  this  day  sold  to  James  A. 
Smith  my  storehouse  at  Pacio,  Texas,  the  same  being  situated  on  John 
Miller's  land,  and  will  defend  his  title  to  same,  for  and  in  consideration  of 
fif^^n  hundred  dollars,  cash  in  hand  paid  and  tbe  re<eli)t  of  which  is  hereby 
acknowledged.  [Signed]  Chas.  Pratt" 
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This  sale  was  made  more  than  four  months  before  the  petition 
in  bankruptcy  was  filed  against  Pratt.  At  the  time  of  the  sale  the 
bank  credited  Pratt  with  $1,500,  the  purchase  price  of  the  house, 
on  an  overdraft  of  $1,873.12  due  to  the  bank  by  Pratt.  There  was 
no  law  which  required  or  permitted  the  written  evidence  of  this  sale 
to  be  recorded.  Chas.  Pratt  continued  in  the  actual  possession  of 
the  storehouse.  It  was  not  at  any  time  before  his  adjudication  in 
bankruptcy  in  the  notorious,  exclusive,  or  continuous  possession  of 
the  bank.  It  was  held  by  the  referee  "that  the  preference  should 
be  set  aside  on  the  ground  that  it  was  not  such  a  transfer  that 
should  be  recorded,  and  that  under  the  bankrupt  act  it  would  not 
become  effective  until  the  creditor  sought  to  be  preferred  took  no- 
torious, exclusive,  or  continuous  possession  of  the  property,"  as 
required  by  Bankr.  Act  July  1,  1898,  c.  541,  §  36,  30  Stat.  546  [U. 
S.  Comp.  St.  1901,  p.  3422].  This  ruling  was  approved  by  the  Dis- 
trict Court,  and  the  decree  is  assigned  as  error. 

The  main  question  involved  in  this  case  relates  to  the  effect  of 
sections  3a  and  3b  of  the  bankruptcy  act  of  1898.  The  relevant 
parts  of  these  subdivisions  are  as  follows : 

"Sec.  3.  Acts  of  bankruptcy,  (a)  Acts  of  bankruptcy  by  a  person  shall 
consist  of  his  having  ♦  ♦  ♦  (2)  transferred,  while  Insolvent,  any  portion 
of  his  property  to  one  or  more  of  his  creditors  with  intent  to  prefer  such  cred- 
itors over  his  other  creditors.     ♦     ♦     ♦ 

"(b)  A  petition  may  be  filed  against  a  person  who  Is  insolvent  and  who  has 
committed  an  act  of  bankruptcy  within  four  months  after  the  commission  of 
such  act.  Such  time  shall  not  expire  until  four  months  after  the  date  of  the 
recording  or  registering  of  the  transfer  or  assignment  when  the  act  consists 
in  having  made  a  transfer  of  any  of  his  property  with  intent  to  hinder,  delay, 
or  defraud  his  creditors  or  for  the  purpose  of  giving  a  preference  as  herein- 
before provided,  or  a  general  assignment  for  the  benefit  of  his  creditors,  if 
by  law  such  recording  or  registering  Is  required  or  permitted,  or,  if  it  is  not, 
from  the  date  when  the  beneficiary  takes  notorious,  exclusive,  or  continuous 
I>osses8ion  of  the  property  unless  the  petitioning  creditors  have  received  actual 
notice  of  such  transfer  or  assignment." 

The  first  part  of  this  section  relates  to  acts  of  bankruptcy.  The 
several  acts  of  a  debtor  which  will  subject  him  to  involuntary 
bankruptcy  are  stated,  the  second  being  his  having  "transferred, 
while  insolvent,  any  portion  of  his  property  to  one  or  more  of  his 
creditors  with  intent  to  prefer  such  creditors  over  his  other  cred- 
itors." The  section,  in  subdivision  "b,"  then  fixes  four  months 
after  the  commission  of  the  act  of  bankruptcy  in  which  the  credit- 
ors must  file  their  petition  against  the  debtor.  Generally,  as  to 
other  acts  of  bankruptcy,  the  four-months  limitation  begins  to  run 
at  the  time  of  the  commission  of  the  act  of  bankruptcy,  because  the 
petition  in  involuntary  bankruptcy  must  be  filed  "within  four 
months  after  the  commission  of  such  act."  As  to  the  second  act  of 
bankruptcy — that  is,  the  preferential  transfer  o^  property  to  a  cred- 
itor, just  quoted  above — this  section  fixes  the  date  from  which  the 
four  months  will  begin  to  run  in  cases  involving  written  transfers 
required  or  permitted  to  be  recorded,  and  when  there  is  no  pro- 
vision for  such  record  the  date  of  the  beginning  of  the  running  of 
the  four  months  is  fixed  at  the  time  when  the  beneficiary  of  the 
transfer  takes  notorious,   exclusive,  or  continuous   possession  of 
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the  property,  unless  the  petitioning  creditors  have  received  actual 
notice  of  the  transfer.  If  they  had  actual  notice,  the  four  months 
would  begin  to  run  just  as  it  would  on  the  change  of  possession 
described.  This  subdivision  does  not  relate  to  the  proving  of  debts 
against  the  bankrupt's  estate  nor  to  the  surrender  of  preferences 
which  creditors  have  received.  It  relates  to  the  grounds  of  invol- 
untary bankruptcy  and  the  limitation  of  the  filing  of  the  petition. 
When  the  alleged  bankrupt  defends  against  the  petition  by  aver- 
ring that  the  acts  of  bankruptcy  charged  against  him  were  not  com- 
mitted within  the  four  months,  this  subdivision  (3b),  without  nec- 
essary reference  to  others,  fixes  the  time  when  the  four  months 
begins  to  run.  Time  exceeding  four  months  from  the  date  of  the 
execution  of  the  transfer  will  not  avail  him  as  a  defense  if  the 
transfer  was  one  required  or  permitted  to  be  recorded ;  and,  if  the 
registry  laws  of  the  state  are  not  applicable  to  the  transfer,  the 
four-months  limitation  will  begin  only  on  implied  notice  to  the 
creditors  arising  from  change  of  possession,  or  actual  notice  to 
them  of  the  transfer.  The  strictness  of  the  statute  is  against  the 
bankrupt.  The  language  of  the  statute  limits  the  use  by  the  bank- 
rupt of  the  four-months  limitation  as  a  defense  to  the  proceeding 
against  him.  The  Congress  in  this  section  is  not  dealing  with  the 
distribution  of  the  bankrupt's  assets,  nor  with  the  surrender  of 
preferences.  The  language  all  relates  to  the  contest  preceding  the 
adjudication. 

Section  o7g,  as  amended  February  5,  1903  (32  Stat.  799,  c.  487 
[U.  S.  Comp.  St.  Supp.  1903,  p.  415]),  relates  to  creditors  who  have 
received  voidable  preferences.     It  is  in  .these  words : 

**(g)  The  claims  of  creditors  who  have  received  preferences,  voidable  under 
section  sixty,  subdivision  *b,'  or  to  whom  conveyances,  transfers,  assignments, 
w  incumbrances,  void  or  voidable  under  section  sixty-seven,  subdivision  'e/ 
have  been  made  or  given,  shall  not  be  allowed  unless  such  creditors  shall  sur- 
render such  preferences,  conveyances,  transfers,  assignments,  or  incumbran- 
ces." 

The  general  question  to  be  considered  and  decided  is  whether  or  not 
the  statute  just  quoted  requires  the  appellant  to  surrender  the  prop- 
erty transferred  to  him  by  the  bankrupt  before  his  claim  against  the 
bankrupt's  estate  shall  be  allowed.  The  preferences  that  are  required 
to  be  surrendered  are  made  certain  by  reference  to  other  parts  of  the 
statute.  We  shall  first  see  if  the  transfer  to  appellant  was  voidable 
under  section  67,  subd.  "e,"  referred  to  in  the  statute  last  copied.  It  is 
as  follows  (section  67e,  30  Stat.  564  [U.  S.  Gomp.  St  1901,  p.  3449]): 

"(e)  That  all  conveyances,  transfers,  assignments,  or  incumbrances  of  his 
property,  or  any  part  thereof,  made  or  given  by  a  person  adjudged  a  bank- 
rupt under  the  provisions  of  this  act  subsequent  to  the  passage  of  this  act 
and  within  four  months  prior  to  the  filing  of  the  petition,  with  the  intent 
and  purpose  on  his  part  to  hinder,  delay,  or  defraud  his  creditors,  or  any 
of  them,  shall  be  null  and  void,  as  against  the  creditors  of  such  debtor, 
except  as  to  purchasers  In  good  faith  and  for  a  present  fair  considera- 
tion.   •    ♦    •" 

This  statute  is  not  applicable  to  the  transfer  in  question  here,  unless 

it  appear  that  it  was  made  within  four  months  prior  to  the  filing  of  the 

petition,  and  unless  it  was  made  with  the  intent  and  purpose  on  the 
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part  of  the  bankrupt  to  "hinder,  delay,  or  defraud  his  creditors."  We 
do  not  understand  the  findings  of  the  referee  to  be  to  the  effect  that 
the  transfer  was  fraudulent  within  the  meaning  of  67e,  and  the  trans- 
fer for  that  reason  would  not  be  a  voidable  preference  under  this  stat- 
ute. 

The  decision  of  the  referee  and  the  court  below,  as  we  understand 
it,  was  controlled  by  the  other  statute  referred  to  in  57g,  to  wit,  60b, 
which  must  be  construed  in  connection  with  60a,  the  latter  describing 
and  designating  voidable  preferences.  Section  60,  subds.  "a,"  "b" 
(as  amended  February  5,  1903,  32  Stat.  799,  c  487  [U.  S.  Comp.  St 
Supp.  1903,  p.  416]),  are  as  follows: 

"(a)  A  person  shall  be  deemed  to  have  given  a  preference  if,  being  insolvent, 
he  has,  within  four  months  before  the  filing  of  the  petition,  or  after  the 
filing  of  the  petition  and  before  the  adjudication,  procured  or  suffered  a 
Judgment  to  be  entered  against  himself  in  favor  of  any  person,  or  made  a 
transfer  of  any  of  his  property,  and  the  effect  of  the  enforcement  of  such 
Judgment  or  transfer  will  be  to  enable  anyone  of  his  creditors  to  obtain  a 
greater  percentage  of  his  debt  than  any  other  of  such  creditors  of  the  same 
class.  Where  the  preference  consists  in  a  transfer,  such  period  of  four 
months  shall  not  expire  until  four  months  after  the  date  of  the  recording  or 
registering  of  the  transfer,  if  by  law  such  recording  or  registering  is  re- 
quired. 

"(b)  If  a  bankrupt  shall  have  given  a  preference,  and  the  person  receiving 
it,  or  to  be  benefited  thereby,  or  his  agent  acting  therein,  shall  have  had 
reasonable  cause  to  believe  that  It  was  Intended  thereby  to  give  a  preference, 
it  shall  be  voidable  by  the  trustee,  and  he  may  recover  the  property  or  its 
value  from  such  person.    ♦    ♦    •  »» 

These  subdivisions  are  found  in  a  chapter  dealing  primarily  with 
creditors,  and  in  a  section  treating  of  creditors  who  have  been  preferred, 
and  the  limit  in  which  the  preference  is  made  illegal.  If  found  to  be 
within  this  subdivision  (60b),  the  preference  is  expressly  required  to  be 
surrendered  as  a  condition  precedent  to  the  allowance  of  the  claim  by 
the  very  terms  of  57g.  These  three  subdivisions  were  made  parts  of  the 
act  by  the  amendment  of  February,  1903,  and  the  latter  points  to  the 
former  (60a  and  60b)  for  a  description  of  the  preference  which  must  be 
surrendered  to  secure  the  allowance  of  the  claim.  So  far  as  applicable 
to  this  case,  such  preference  required  to  be  surrendered  is  a  transfer  of 
the  property  made  "within  four  months  before  the  filing  of  the  petition." 
The  referee  has  found  that  the  transfer  in  question  here  was  executed 
more  than  four  months  before  the  filing  of  the  petition.  If  the  four 
months,  therefore,  begins  to  run  at  the  date  of  the  execution  of  the 
transfer,  the  transfer  is  not  a  voidable  preference  within  the  statute.' 
So  the  case  is  made  to  turn  on  the  inquiry,  when  did  the  four-months 
limitation  begin  to  run?     Section  60a  concludes  with  these  words : 

"Where  the  preference  consists  in  a  transfer,  such  period  of  four  months 
shall  not  expire  until  four  months  after  the  date  of  the  recording  or  register- 
ing of  the  transfer,  if  by  law  such  recording  or  registering  is  required." 

The  transfer  in  question,  as  found  by  the  referee,  is  not  one  "re- 
quired by  law  to  be  recorded,"  so  no  date  of  record  can  be  referred  to 
to  postpone  the  beginning  of  the  four  months.  This  is  conclusive 
against  making  the  preference  voidable  if  we  are  confined  to  this  sub- 
division. This  statute,  to  which  alone  on  this  point  57g  refers,  con- 
tains no  language  about  the  change  of  possession  of  property  such  as 
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is  found  in  section  3b.  The  contention  is  that  we  should,  by  construc- 
tion, take  from  section  3b  and  add  to  section  60a  the  provision  in  the 
formeT  that,  when  the  law  does  not  require  or  permit  the  transfer  to  be 
recorded,  the  four  months  shall  begin  to  run  **from  the  date  when  the 
beneficiary  takes  notorious,  exclusive,  or  continuous  possession  of  the 
property,  unless  the  petitioning  creditors  have  received  actual  notice 
of  such  transfer  or  assignment."  The  referee,  whose  decision  has 
been  affirmed  by  the  court  below,  has  made  this  language  taken  from 
3b  applicable  to  the  case,  and  has  held  that  the  claim  of  the  appellant 
cannot  be  allowed  unless  he  surrenders  the  preference,  because,  as  the 
referee  found,  the  transferee  did  not  take  notorious,  exclusive,  or  con- 
tinuous possession  of  the  property  more  than  four  months  before  the 
petition  in  bankruptcy  was  filed.  As  these  statutes  are  written,  the 
clause  w^e  have  just  quoted  concerning  possession  is  made  to  apply 
only  to  controversies  concerning  acts  of  bankruptcy,  but  not  to  a  con- 
troversy as  to  the  allowance  of  a  claim  and  the  surrender  of  a  pref- 
erence. If  Congress  had  intended  that  the  same  rule  as  to  the  date 
when  the  four-months  limitation  should  begin  to  run  was  to  apply 
to  both  controversies,  it  seems  probable  that  the  same  or  similar  lan- 
guage would  have  been  used  in  each  of  the  subdivisions.  It  has  been 
suggested  that,  the  provision  as  to  notorious  possession  being  in  3b,  it 
was  unnecessary  to  repeat  it  in  60a,  because  it  was  the  intention  that  it 
should  be  read  there  by  construction.  That  such  could  not  have  been 
the  intention  becomes  evident  from  a  careful  reading.  The  two  sub- 
divisions each  fixes  four  months  as  the  limitation.  Then  each  subdi- 
vision proceeds  to  fix  the  time  when  the  four  months  shall  begin  to 
run  where  the  act  or  the  preference  consists  in  the  transfer  of  property. 
The  former  (3b)  fixes  the  date  of  the  recording  or  registering  of  the 
transfer,  if  record  is  required  or  permitted,  and,  if  record  is  not  re- 
quired or  permitted,  the  four  months  is  to  begin  to  run  when  notorious 
possession  of  the  property  is  taken  by  the  beneficiary.  The  latter  (60a) 
provides  that,  "where  the  preference  consists  in  a  transfer,  such  period 
of  four  months  shall  not  expire  until  four  months  after  the  date  of  the 
recording  or  registering  of  the  transfer,  if  by  law  such  recording  or 
Festering  is  required.'  The  latter  section  does  repeat  the  former  in 
fixing  the  date  for  the  beginning  of  the  four-months  limitation  as  to 
transfers  which  are  "required"  to  be  recorded.  Congress  did  not  con- 
clude, therefore,  that  it  was  unnecessary  to  repeat  this  provision  in  the 
latter  section,  but  did  repeat  it  in  part,  omitting,  however,  to  make 
the  same  repetition  when  the  law  merely  "permitted"  registration,  and 
making  no  reference  whatever  to  possession  as  affecting  the  starting 
of  the  four-months  statute  against  the  creditor.  The  result  is,  if  we 
are  to  be  governed  by  the  language  used,  a  diflFerence  in  the  rule  as  to 
the  beginning  of  the  running  of  the  four  months  in  the  two  kinds  of 
controversies.  The  rule  is  harsher  against  the  bankrupt  than  against 
the  creditor.  When  the  bankrupt  wishes  to  avail  himself  of  the  four- 
months  limitation,  and  the  alleged  act  of  bankruptcy  is  a  transfer,  four 
months  must  have  elapsed  from  the  record  of  the  transfer,  if  record  is 
required  or  permitted;  if  not,  four  months  from  the  notorious  pos- 
session of  the  beneficiary.  But  when  the  creditor  seeks  to  avoid  by  the 
four-months  limitation  the  surrender  of  an  alleged  preference,  it  is 
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sufficient  if  it  appear  that  the  transfer  was  made  four  months  before 
the  filing  of  the  petition  in  bankruptcy,  and  it  is  only  when  the  transfer 
is  required  by  law  to  be  recorded  that  the  period  will  begin  to  run  at 
the  date  of  the  recording.  It  is  not  unreasonable  that  Congress  should 
have  intended  to  be  more  liberal  in  the  application  of  the  limit  when  it 
applies  to  the  creditor  than  when  it  applies  to  the  bankrupt;  for  in 
its  application  to  the  creditor  the  provision  avoiding  preferences  is  a 
statutory  infringement  on  the  rule  of  general  law  which  rewards  the 
diligence  of  creditors. 

It  is  true,  as  a  general  proposition,  that  where  relief  is  sought  in 
equity  on  the  ground  of  fraud,  where  ignorance  of  the  fraud  has 
been  produced  by  affirmative  acts  of  the  guilty  party  in  concealing  the 
facts  from  the  other,  the  statute  of  limitations  will  not  bar  relief,  pro- 
vided suit  is  brought  within  proper  time  after  the  discovery  of  the 
fraud.  Bailey  v.  Glover,  21  Wall.  342,  22  L.  Ed.  636.  But  this  prin- 
ciple has  no  application  here.  The  acts  described  in  section  60a  are 
not  such  as  were  condemned  as  fraudulent  at  common  law  nor  by  the 
statutes  of  the  states,  nor  are  they  immoral  or  dishonest.  To  secure 
an  equal  division  of  the  bankrupt's  property  among  his  creditors,  the 
statute  prescribes  a  conventional  rule  to  determine  the  limit  of  pref- 
erences. The  limit  prescribed  is  four  months  before  the  filing  of  the 
petition.  Any  transfer  to  a  creditor  made  within  that  time  is  voida- 
ble if  it  enables  the  creditor  to  obtain  a  greater  percentage  of  his  debt 
than  other  creditors  of  the  same  class.  This  is  so  not  because  of  bad 
faith,  but  simply  because  the  statute  says  they  are  voidable.  If  the 
transfer  in  question  was  in  violation  of  other  provisions  of  the  bank- 
ruptcy act,  or  contrary  to  state  laws  against  fraudulent  transfers  or 
conveyances,  the  trustee  has  his  remedy  to  recover  or  condemn  the 
property  in  any  court  having  jurisdiction.  But  no  question  is  before 
us,  in  this  case,  involving  such  right. 

The  decree  of  the  District  Court  is  reversed,  and  the  case  remanded 
for  further  proceedings  in  conformity  with  the  opinion  of  this  court. 


(133  Fed.  880.) 

MILLER  et  al.  v.  CLIFFORD  et  al. 

(Circuit  Court  of  Appeals,   First  Circuit    November  30,  1904.) 

No.  555. 

t.  Removal  or  Causes— Diversitt  of  Citizenship— Separable  Controversy. 
In  a  suit  in  equity  broiiRht  in  a  state  court  on  belialf  of  all  of  the 
creditors  of  an  insolvent  bank  in  Colorado  against  a  number  of  stock- 
holders to  enforce  their  double  'liability  under  the  Colorado  statute,  by 
requiring  them  each  to  pay  the  full  amount  of  such  liability  to  a  master, 
to  be  applied  pro  rata,  together  with  such  sums  as  may  be  collected 
from  other  stockholders,  on  the  debts  of  the  bank — the  remainder.  If 
any,  to  be  returned  to  defendants — there  is  no  separate  controversy  with 
a  single  defendant  which  entitles  him  to  remove  the  cause  into  a  federal 
court 

^  1.  Separable  controversy  ground  for  removal  of  cause  to  federal  court, 
see  notes  to  Robbins  v.  Ellenbogen,  18  C.  C.  A.  8G;  Mecke  v.  Valleytown 
Mineral  Ck)..  35  C.  C.  A.  155. 
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2.  SaMF.— TlEMOVAI.  BY  OXE  DEFENDANT. 

Where  a   suit  does  not  present  a  separable  controversy,  It  can  only 
be  removed  on  a  petition  in  which  all  the  defendants  join. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Massachusetts. 

William  Reed  Bigelow,  for  appellants. 

William  H.  Leonard,  Charles  H.  Hanson,  and  Even  Winthrop 
Freeman,  for  appellees. 

Before  PUTNAM,  Circuit  Judge,  and  BROWN  and  HALE,  Dis- 
trict Judges. 

HALE,  District  Judge.  This  is  a  bill  in  equity  filed  July  17, 
1903,  in  the  superior  court  of  Suffolk  county,  in  the  commonwealth 
of  Massachusetts,  by  Alfred  L.  Miller  and  four  others,  citizens  of 
the  state  of  Colorado,  creditors  of  the  State  Bank  of  Monte  Vista, 
in  the  state  of  Colorado,  acting  for  themselves  and  for  all  other 
creditors  similarly  situated  who  joined  or  may  join  in  the  action, 
plaintiffs,  against  George  E.  Clifford  and  five  others,  all  of  whom 
are  declared  in  the  bill  of  complaint  to  be  of  the  commonwealth  of 
Massachusetts,  defendants.  A  list  of  the  creditors  who  joined  in 
the  bill  is  set  forth  in  a  schedule  annexed  to  it,  which  schedule  is 
alleged  to  contain  over  90  per  cent,  of  all  the  known  creditors  of 
said  bank.  Further  averments  of  the  bill  are:  That  the  State 
Bank  of  Monte  Vista  was,  and  still  is,  a  corporation  organized  un- 
der the  laws  of  the  state  of  Colorado  on  or  before  August  1,  1890. 
That  said  bank  did  a  general  banking  business  in  Colorado  until 
June  15,  1899,  when  it  became  insolvent,  and  made  an  assignment, 
under  the  laws  of  the  state  of  Colorado,  of  all  its  assets  to  Norman 
H.  Chapman,  assignee,  who  gave  bond,  and  is  now  acting  as  as- 
signee. That  the  plaintiffs  and  all  other  creditors  who  joined  in 
this  action,  except  some  who  are  specifically  excepted,  filed  their 
claims  with  the  assignee,  and  that  there  have  been  paid  on  all  said 
claims  19  J4  per  cent,  of  the  original  face  thereof,  exclusive  of  in- 
terest, and  that  the  assets  of  the  bank  have  been  substantially  ex- 
hausted thereby;  that  the  several  plaintiffs  deposited  in  the  bank 
at  different  times  from  the  organization  thereof  certain  sums,  and 
that  the  balance  due  to  the  plaintiffs  by  the  said  bank  at  the  date 
of  its  failure  was  as  follows: 

Alfred  L.  Miller $   929  68 

Dan  Woitonan  1.100  00 

Phoebe  C.  Smith 1,145  00 

Stephen  W.  Tracy 50  00 

W.  O.   Stratton 725  00 

— That  the  aggregate  amount  of  all  the  claims  against  said  bank 
at  the  time  of  the  assignment  was  $62,475.88.  That  the  total  capi- 
tal of  the  bank  was  $80,000,  divided  into  800  shares,  of  the  par  value 
of  SlOO  each.  That  there  has  been  paid  by  the  assignee  on  said 
claims  against  the  bank  the  sum  of  $11,646.90,  leaving  a  balance  due 
of  $50,828.98,  with  interest  thereon  at  8  per  cent.,  under  the  laws 
of  the  state  of  Colorado,  from  the  time  of  the  assignment,  June  15, 
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1899.  That  the  laws  of  the  state  of  Colorado  at  the  time  of  the 
organization  of  the  bank  provided  as  follows:  "Shareholders  in 
banks,  savings  banks,  trust  deposit  and  security  associations  shall 
be  held  individually  responsible  for  debts,  contracts  and  engage- 
ments of  the  said  associations  in  double  the  amount  of  the  par  value 
of  the  stock  owned  by  them  respectively."  That  the  defendants 
named  in  the  bill  are  the  only  stockholders  residing  within  the 
jurisdiction  of  the  court.  That  they  were  stockholders  upon  June 
15,1899,  to  wit: 

George  B.  Clifford 10  shares 

Walter   A.    Fairbanks 40 

Abble  P.  Frost 10 

Roger  P.   Frost 10  " 

Mattle   A.   Ingalls 10  *• 

Leila  B.  Fairbanks 203  '• 

Caroline  B.   Farrar 20  •• 

— ^That  the  remaining  stockholders  are  as  set  forth  in  a  certain 
schedule  annexed  to  the  bill.  That  77  shares  of  stock  are  owned 
by  residents  of  Colorado,  307  shares  by  the  defendants,  and  416  by 
residents  of  other  states.  That  there  is  now  unpaid  on  claims  of 
the  plaintiffs  and  all  other  known  creditors  entitled  to  enforce  lia- 
bility the  sum  of  $62,475.88,  with  interest  thereon  from  June  15, 
1899,  at  8  per  cent,  tmder  the  laws  of  the  state  of  Colorado,  to  De- 
cember 14,  1899,  when  15  per  cent,  of  said  principal  sum  was  paid 
by  said  assignee,  with  interest  on  the  balance  until  December  1, 
1901,  when  4J/2  per  cent,  of  said  principal  sum  was  paid  by  said 
assignee,  with  interest  on  the  balance  until  the  finding  of  this  bill 
of  complaint,  which  sum  amounts  to  more  than  $60,000.  Where- 
fore it  says  that,  if  every  stockholder  should  pay  $80  upon  ever>* 
share  of  his  stock  in  partial  satisfaction  of  his  said  double  liability, 
this  would  be  insufficient  wholly  to  pay  said  creditors. 

The  bill  contains  certain  averments  of  law  and  certain  other  alle- 
gations which  are  not  material  to  be  stated  here.  The  bill  prays 
(1)  that  the  defendants  be  adjudged  stockholders;  (2)  that  the  de- 
fendants be  ordered  to  pay  to  the  plaintiffs  named  herein,  or  to  a 
special  master  appointed  by  the  court,  twice  the  amount  of  the  par 
value  of  the  shares  of  stock  owned  by  them,  respectively,  out  of 
which  the  plaintiffs  and  all  creditors  of  the  said  bank  now  joined 
or  that  may  hereafter  be  joined  "shall  be  paid  forthwith,  pro  rata, 
such  percentage  of  their  claims  as  they  shall  be  entitled  to  receive 
in  any  event,  provided  this  liability  is  enforced  against  all  of  the 
stockholders  of  said  bank,  and  is  fully  paid  by  them,  and  the  re- 
maining sum  in  the  hands  of  the  plaintiffs  or  said  special  master 
shall  be  held  to  pay  to  said  creditors,  pro  rata,  the  balance  due 
upon  their  claims,  if  any,  after  the  plaintiffs  have  recovered  all 
that  they  are  able  to  recover  by  process  of  law  and  due  diligence 
against  the  remaining  stockholders  of  the  State  Bank  of  Monte 
Vista,  and,  if  any  sum  remains  in  the  hands  of  the  plaintiffs  or  of 
said  special  master  after  said  creditors  have  been  paid  in  full,  said 
remaining  sum  shall  then  be  repaid  pro  rata  to  the  defendants"; 
(3)  that  the  court  appoint  a  special  master  to  receive  from  the  de- 
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fendants  the  amounts  for  which  they  may  be  found  liable  as  stock- 
holders under  said  double  liability,  and  "forthwith  to  pay  pro  rata 
to  the  creditors  now  or  hereafter  joined  herein  such  percentage  of 
their  claims  as  they  shall  be  entitled  to  receive  in  any  event,  pro- 
vided this  liability  is  enforced  against  all  the  stockholders  of  said 
bank  and  is  fully  paid  by  them,  and  to  hold  the  remaining  sum  un- 
til the  plaintiffs  have  recovered  all  that  they  are  able  to  recover 
by  process  of  law  and  due  diligence  from  the  remaining  stockhold- 
ers of  said  bank  of  Monte  Vista,  and  then  to  pay  said  creditors  of 
said  bank,  pro  rata,  all  that  remains  unpaid  on  their  said  claims, 
with  interest,  and  thereafter  to  repay  the  balance,  if  any,  pro  rata, 
to  the  defendants,"  and  for  other  and  further  relief. 

On  September  8,  1903,  Caroline  B.  Farrar,  one  of  the  defendants, 
filed  a  petition  under  the  act  of  1875,  as  amended  by  the  act  of 
1887-88  (Act  Aug.  13,  1888,  c.  866,  25  Stat.  433  [U.  S,  Comp.  St. 
1901,  p.  508]),  for  the  removal  of  the  case  into  the  Circuit  Court 
of  the  United  States,  alleging  that  the  controversy  is  between  citi- 
zens of  different  states ;  that  the  petitioner,  a  defendant  in  the  suit, 
\v-  s  at  the  time  of  the  commencement  of  the  suit,  and  still  is,  a  citi- 
zen of  the  state  of  Maine ;  that  she  is  a  nonresident  of  the  state  in 
which  the  suit  was  brought,  to  wit,  the  state  of  Massachusetts,  and 
that  the  other  defendants  severally  in  the  above-entitled  suit  were 
then,  and  still  are,  each  and  all,  citizens  of  the  state  of  Massachu- 
setts, and  that  the  plaintiffs  are,  each  and  all,  citizens  of  the  state 
of  Colorado;  that  "in  said  suit  above  mentioned  there  is  a  contro- 
versy which  is  wholly  between  citizens  of  different  states,  and  which 
can  be  fully  determined  as  between  them,  to  wit,  a  controversy  be- 
tween said  petitioner,  defendant,  and  the  said"  several  plaintiffs — 
ni*ming  them  by  name.  It  appears  by  the  record  that  on  October 
17,  1903,  the  cause  was  removed  to  the  Circuit  Court  of  the  United 
States.  On  December  18,  1903,  a  demurrer  was  filed  by  the  de- 
fendants, and  on  October  21,  1903,  there  was  filed  a  motion  to  re- 
mand the  case  to  the  state  court  on  the  ground  that  the  Circuit 
Court  of  the  United  States  is  without  jurisdiction  to  hear  and  de- 
termine the  cause.  April  25,  1904,  the  cause  was  heard  in  the  Cir- 
cuit Court  on  the  motion  to  remand  and  upon  the  demurrer.  The 
motion  to  remand  was  denied,  the  demurrer  was  sustained,  and 
the  bill  dismissed.  Fronl  this  decree  the  complainants  have  ap- 
pealed to  this  court. 

The  first  question  to  be  considered  is  whether  the  Circuit  Court 
of  the  United  States  properly  exercised  jurisdiction  in  the  case. 
The  cause  was  removed  from  the  state  court  to  the  Circuit  Court  of 
the  United  States,  as  we  have  said,  on  the  ground  that  there  is  a 
controversy  wholly  between  citizens  of  different  states,  and  which 
can  be  fully  determined  as  between  them,  to  wit,  a  controversy 
between  the  petitioner,  defendant,  and  the  plaintiffs.  Does  the 
case  present  a  separable  controversy? 

The  question  of  separable  controversy  has  been  fully  discussed 
by  the  Supreme  Court  in  a  long  line  of  cases.  The  leading  case 
upon  the  subject  is  Torrence  v.  Shedd,  144  U.  S.  530,  12  Sup.  Ct. 
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726,  36  L.  Ed.  528.    In  that  case  Mr.  Justice  Gray,  in  speaking  for 
the  court,  said: 

"But  in  order  to  Justify  sucb  removal  on  the  ground  of  a  separate  contro- 
Tersy  between  citizens  of  diflferent  states  there  must,  by  the  very  terms  of 
the  statute,  be  a  controversy  *which  can  be  fully  determined  as  between  them* ; 
and,  by  the  settled  construction  of  this  section,  the  whole  subject-matter  of 
the  suit  must  be  capable  of  being  finally  determined  as  between  them,  and 
complete  relief  aflforded  as  to  the  separate  cause  of  action  without  the  pres- 
ence of  others  originally  made  parties  to  the  suit.*' 

In  Louisville  R.  Co.  v.  Ide,  114  U.  S.  56,  5  Sup.  Ct.  735,  29  L.  Ed. 
63,  Mr.  Chief  Justice  Waite,  announcing  the  opinion  of  the  Supreme 
Court,  said : 

"Separate  answers  by  the  several  defendants  sued  on  joint  causes  of  ac- 
tion may  present  different  questions  for  determination,  but  they  do  not  neces- 
sarily divide  the  suit  into  separate  controversies.  A  defendant  has  no  right 
to  say  that  an  action  shall  be  several,  which  a  plaintiff  elects  to  make  joint 
A  separate  defense  may  defeat  a  joint  recovery,  but  It  cannot  deprive  a  plain- 
tiff of  his  right  to  prosecute  his  own  suit  to  final  determination  in  his  own  • 
way.  The  cause  of  action  is  the  subject-matter  of  the  controversy,  and  that 
is,  for  all  the  purposes  of  the  suit,  whatever  the  plaintiff  declares  it  to  be  in 
his  pleadings.  ♦  ♦  ♦  On  the  one  side  of  the  controversy  upon  that  cause 
of  action  is  the  plaintiff,  and  on  the  other  all  the  defendants.  The  separate 
defenses  of  the  defendants  relate  only  to  their  respective  interests  In  the  one 
controversy.    The  controversy  is  the  case,  and  the  case  is  not  divisible." 

In  Crump  v.  Thurber,  115  U.  S.  60,  5  Sup.  Ct.  1154,  29  L.  Ed. 
328,  Mr.  Justice  Blatchford,  for  the  Supreme  Court,  said: 

"The  jurisdiction  of  the  Circuit  CJourt  must  be  determined,  for  the  purpose 
of  this  case,  by  the  status  of  the  parties  and  the  nature  of  the  relief  which 
had  been  asked  by  the  plaintiff  at  the  time  of  the  application  for  removal." 

Blake  v.  McKim,  103  U.  S.  336,  26  L.  Ed.  563 ;  Hyde  v.  Ruble, 
104  U.  S.  407,  26  L.  Ed.  823;  Ayres  v.  Wiswall,  112  U.  S.  187,  5 
Sup.  Ct.  90,  28  L.  Ed.  693 ;  Brown  v.  Trousdale,  138  U.  S.  389,  11 
Sup.  Ct.  308,  34  L.  Ed.  987 ;  Wilson  v.  Oswego  Township,  151  U. 
S.  67,  14  Sup.  Ct.  259,  38  L.  Ed.  70. 

These  cases  decide  that  the  issue  brought  before  the  court  in 
cases  of  alleged  separable  controversy  is  not  whether  the  party 
asking  for  the  removal  may  have  a  separate  decree  and  a  separate 
execution,  but  what  the  whole  case  shows  the  controversy  to  be. 
Each  case  of  a  defendant  petitioning  for  removal  of  a  cause  pre- 
sents the  question  whether  the  whole  subject-matter  of  the  suit 
can  be  determined  between  the  plaintiff  and  the  petitioning  de- 
fendant without  the  presence  of  the  other  parties.  The  policy  of 
courts — especially  of  equity  courts — is  not  to  divide  the  subject- 
matter  of  a  great  controversy  into  a  multitude  of  small  contro- 
versies, and  the  statute  of  removal  does  not  call  for  such  division. 
Mr.  Justice  Story  states  with  perfect  clearness  the  theory  of  equity 
courts  upon  the  subject  of  parties: 

**It  is  the  great  object  of  courts  of  equity  to  put  an  end  to  litigation,  and 
to  settle,  if  possil)le,  in  a  single  suit,  the  rlglits  of  all  parties  interested  or  af- 
fe(*ted  by  the  subject-matter  in  controversy."  Story's  Equity  Juris,  vol.  2,  § 
1520. 

The  later  cases  of  the  Supreme  Court  also  state  the  rule  in  con- 
formity with  the  early  and  leading  cases  which  we  have  cited.     In 
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Minnesota  v.  Northern  Securities  Co.,  194  U.  S.  64,  24  Sup.  Ct.  602, 
48  L.  Ed.  870,  the  court  says : 

"Under  existlDg  statutes  regnlating  the  jurisdiction  of  the  courts  of  the 
United  States,  a  case  cannot  be  removed  from  a  state  court  as  one  arising 
ander  the  Constitution  or  laws  of  the  United  States  unless  the  plaintiff's  com- 
plaint, bill,  or  declaration  shows  it  to  be  a  case  of  that  character.  *If  it  does 
not  appear  at  the  outset/  this  court  has  quite  recently  said,  *that  the  suit  is 
one  of  which  the  Circuit  Court,  at  the  time  its  jurisdiction  is  invoked,  could 
properly  take  cognizance,  the  suit  must  be  dismissed.' " 

The  court,  in  its  opinion,  cites  and  quotes  Railway  Co.  v.  Lewis, 
173  U.  S.  457,  19  Sup.  Ct.  451,  43  L.  Ed.  766;  Chappell  v.  Water- 
worth,  155  U.  S.  102,  15  Sup.  Ct.  34,  39  L.  Ed.  85.  The  case  con- 
tains a  further  reference  to  all  the  leading  recent  authorities  upon 
this  subject.  While  the  doctrine  of  the  Supreme  Court  is  clear 
that  a  cause  cannot  be  removed  from  a  state  court  to  the  Circuit 
Court  of  the  United  States  unless  the  jurisdiction  of  the  Circuit 
Court  is  clearly  shown  by  the  plaintiff's  statement  of  his  own  case, 
and  while  that  want  cannot  be  supplied  by  any  statement  in  the 
petition  for  removal  or  in  the  subsequent  pleadings,  it  ought  never- 
theless to  be  said  that  this  rule  has  no  reference  to  averments  of 
the  moving  party  as  to  rules  of  law,  or  as  to  any  other  matters  un- 
necessarily or  immaterially  stated  either  in  the  allegations  of  a 
bill  or  in  the  prayer  for  relief.  The  party  invoking  the  aid  of  the 
court  to  remove  a  case  is  entitled  to  have  the  court  look  not  only 
at  the  pleadings  of  the  moving  party,  but  to  look  carefully  also  at 
the  Constitution,  statutes,  and  judicial  decisions  of  any  state,  so 
far  as  they  bear  upon  the  question  at  issue.  In  examining  the  case 
before  us  in  the  light  of  the  rule  of  the  Supreme  Court,  we  have 
no  difficulty  in  coming  to  a  conclusion  that  the  case  falls  distinctly 
within  the  decisions  which  we  have  cited. 

In  Auer  v.  Lombard,  72  Fed.  209,  19  C.  C.  A.  72,  this  court  had 
before  it  the  statute  of  Colorado  which  is  now  before  us.  In  that 
case  the  court  referred  to  the  fact  that  a  single  creditor  may  with 
great  facility  proceed  against  a  nonresident  stockholder  by  a  suit 
at  law,  and  referred  by  way  of  illustration  to  Flash  v.  Conn,  109  U. 
S.  371,  3  Sup.  Ct.  263,  27  L.  Ed.  966.  Under  the  ruling  in  that  case, 
this  court  was  led  to  forecast  the  construction  of  the  statute  of 
Colorado  which  the  courts  of  that  state  might  fairly  put  upon  it, 
and  concluded  that  those  courts  might  properly  hold  that  the  rem- 
edy under  these  statutes  would  be  at  law  in  behalf  of  each  creditor 
severally  against  one  or  more  stockholders.  The  decision  of  Auer 
V.  Lombard,  however,  did  not  necessarily  depend  upon  that  con- 
struction being  given  to  the  statute.  The  appeal  must  in  any  event 
have  been  dismissed,  in  view  of  Cattle  Co.  v.  Frank,  148  U.  S.  603, 
13  Sup.  Ct.  691,  37  L.  Ed.  577,  in  which  the  Supreme  Court  held 
that  in  an  action  of  that  kind,  affecting  the  corporate  rights  of  a 
corporation,  such  corporation  is  an  indispensable  party.  Since  the 
decision  of  that  cause,  the  Supreme  Court  of  Colorado  has  con- 
strued the  statute  in  question  in  Zang  v.  Wyant,  25  Colo.  551,  56 
Pac.  565,  71  Am.  St.  Rep.  145,  and  has  held  that  a  suit  in  equity 
by  or  for  all  the  creditors  is  the  appropriate  mode  of  enforcing  a 
liability  under  this  statute.    The  Colorado  court,  in  coming  to  this 
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conclusion,  cited  and  relied  upon  Terry  v.  Little,  101  U.  S.  216,  25 
L.  Ed.  864. 

In  the  case  at  bar  we  have  recited  the  substantial  averments  and 
prayers  of  the  bill  of  complaint  in  order  to  bring  clearly  before  us 
the  subject-matter  of  the  controversy  and  the  precise  relief  sought, 
such  relief  depending,  as  we  have  shown,  upon  the  averments  which 
the  plaintiff  has  made  in  his  pleadings.  The  respondents  are  stock- 
holders of  a  state  bank  in  Colorado,  which  is  alleged  to  have  failed 
and  to  have  become  insolvent.  The  relief  sought  against  these 
shareholders  under  the  laws  of  Colorado  is  for  a  liability  double  the 
amount  of  the  par  value  of  the  stock  owned  by  the  shareholders. 
The  bill  states  a  cause  of  action  in  which  all  the  defendants  who 
have  been  joined  are  distinctly  interested.  The  prayers  of  the  bill 
call  for  the  appointment  of  a  special  master,  an  accounting  in  favor 
of  all  the  creditors,  and  a  pro  rata  payment  to  them  of  such  per- 
centage as  they  shall  be  entitled  to  receive,  "provided  liability  is 
enforced  against  all  the  stockholders  of  said  bank,  and  is  fully  paid 
by  them."  The  third  prayer  makes  it  the  duty  of  the  court  to  cause 
a  final  repayment  to  be  made  to  the  defendants  of  any  sum  re- 
maining after  the  double  liability  of  the  shareholders  has  been  en- 
forced, and  after  all  the  creditors  have  been  paid  in  full,  if  that 
state  of  fact  shall  arise.  Clearly,  the  averments  and  the  prayers 
of  the  bill  do  not  lead  toward  relief  against  any  one  stockholder 
without  an  accounting  in  which  all  are  interested.  The  whole 
subject-matter  of  the  suit  is  not  capable  of  being  finally  deter- 
mined without  joining  all  the  defendants  who  are  made  parties  to 
the  suit.  We  are  not  called  upon  to  decide  whether  or  not  cer- 
tain other  parties  are,  indeed,  necessary  to  be  joined,  in  order  that 
complete  and  conclusive  relief  may  be  obtained  in  equity.  The  case 
clearly  calls  for  a  proportionate  liability  of  all  stockholders,  as  in 
Terry  v.  Little,  supra.  In  our  opinion,  no  separable  controversy 
is  stated  against  the  petitioning  defendant. 

As  we  have  found  that  the  case  does  not  present  a  separable  con- 
troversy, it  follows  that,  in  order  to  effect  a  removal  of  it,  all  the 
defendants  must  join  in  the  application  for  such  removal.  There 
can  be  no  doubt  but  that  this  is  the  present  rule  of  the  Supreme 
Court.  Railway  Co.  v.  Martin,  178  U.  S.  248,  20  Sup.  Ct.  854,  44 
L.  Ed.  1055;  Whitcomb  v.  Smithson,  175  U.  S.  635,  20  Sup.  Ct. 
248,  44  L.  Ed.  303 ;  Railway  Co.  v.  Dixon,  179  U.  S.  140,  21  Sup. 
Ct.  67,  45  L.  Ed.  121 ;  Gableman  v.  Railway  Co.,  179  U.  S.  337,  21 
Sup.  Ct.  171,  45  L.  Ed.  220.  In  this  case  only  one  of  the  defendants 
has  sought  to  remove  the  cause.  No  separable  controversy  being 
stated  against  the  petitioning  defendant,  and  all  the  defendants  not 
having  joined  in  the  petition,  the  case  must  be  remanded  to  the 
state  court. 

The  decree  of  the  Circuit  Court  is  reversed,  and  the  cause  is 
remanded  to  that  court,  with  a  direction  to  remand  it,  for  want  of 
jurisdiction,  to  the  state  court  whence  it  came,  with  costs  of  the 
Circuit  Court  and  of  this  court  to  the  complainants  against  Caroline 
B.  Farrar. 
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(Circuit  Court  of  Appeals,  Third  Circuit    January  9,  1005.) 

No.  8a 

1  DiscovsBT— Stock— Names  of  Owners. 

Where  complaiuant,  as  surviving  receiver  of  a  corporation,  had  heen 
Instructed  to  collect  from  the  holders  of  the  preferred  stock  thereof  a 
certain  Installment  to  pay  debts,  and  alleged  that  defendants,  who  were 
stock  brokers,  purchased  1,100  shares  of  the  preferred  stock  of  the  cor- 
poration for  persons  whose  names  were  unknown  to  complainant,  and 
caused  the  same  to  be  transferred  to  a  clerk  In  defendants*  employ,  and 
that  defendants,  on  demand,  had  refused  to  disclose  the  names  of  the  real 
owners  of  the  stock,  complainant  was  entitled  to  maintain  a  bill  against 
defendants  to  discover  the  names  of  such  persons  necessary  to  the  com- 
m^ocement  of  a  suit  at  law  against  them  to  recover  such  assessment 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 
For  opinion  below,  see  130  Fed.  964. 

Reynolds  D.  Brown,  for  appellant. 
John  G.  Johnson,  for  appellees. 

Before  ACHESON  and  GRAY,  Circuit  Judges. 

ACHESON,  Circuit  Judge.  The  bill  as  amended  was  purely  and 
simply  a  bill  of  discovery  in  aid  of  a  proposed  action  or  actions  at  law. 
The  defendants  demurred.  The  demurrer  was  sustained,  and  the  bill 
was  dismissed. 

The  plaintiff  in  the  amended  bill  is  Arthur  K.  Brown,  who  has 
brought  the  same  as  surviving  receiver  of  the  American  Alkali  Com- 
pany, a  corporation  organized  and  existing  under  the  laws  of  the  statt 
of  New  Jersey. 

The  amended  bill  shows  that  on  September  9,  1902,  the  plaintiff  and 
one  Henry  I.  Budd,  Jr.  (who  since  died),  were  appointed  receivers  of 
the  American  Alkali  Company  by  the  Circuit  Court  of  the  United 
States  for  the  District  of  New  Jersey,  and  the  bill  recites  an  order  by 
that  court  on  November  14,  1902,  whereby  the  receivers  were  "au- 
thorized and  instructed  to  collect  from  the  holders  of  the  preferred  stock 
of  the  American  Alkali  Company,  for  the  purpose  of  paying  the  debts 
of  said  corporation,  the  balance  of  the  first  installment  of  $2.50  per 
share  of  the  call  made  by  the  board  of  directors  on  September  16, 
1901."  The  amended  bill  further  sets  forth  that  on  September  16, 
1901,  William  J.  McDonald,  one  of  the  defendants,  was  the  registered 
holder  of  1,100  shares  of  the  preferred  stock  of  the  American  Alkali 
Company ;  that  said  McDonald  then  was  and  is  now  a  clerk  in  the  em- 
ploy of  John  W.  Sparks  and  J.  Maurice  Wynn,  copartners  trading  as 
J.  W.  Sparks  &  Co.,  the  other  defendants,  who  were  stock  brokers; 
that  the  plaintiff  is  informed  and  believes,  and  therefore  avers,  that 
said  McE)onald  is  not  and  never  was  the  real  owner  of  said  shares  of 
preferred  stock  or  any  of  them,  but  that  they  were  purchased  by  said 
Sparics  and  Wynn  for  the  account  of  persons  unknown  to  the  plaintiff, 
and  were  placed  by  them  in  the  name  of  McDonald  for  the  purpose  of 
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concealing  the  names  of  the  real  owners  thereof;  that  the  plaintiff  is 
advised  that  the  persons  for  whose  account  the  said  shares  were  pur- 
chased and  placed  in  the  name  of  McDonald  are  personally  liable  for 
the  payment  of  the  call  or  assessment  made  on  September  16, 1901 ;  that 
the  plaintiff  has  demanded  of  the  defendants  that  they  disclose  to  him 
the  names  of  such  persons,  but  they  have  refused  so  to  do ;  and  that  tlie 
plaintiff  proposes  to  bring  suit  against  such  persons  to  recover  said 
first  installment  of  said  assessment,  amounting  to  $2,750,  as  soon  as  he 
can  discover  the  same.  And  the  bill  prays  that  the  defendants  be  com- 
pelled to  answer  the  bill,  and  that  they  be  ordered  by  the  court  to  dis- 
close and  discover  to  the  plaintiff  the  names  and  addresses  of  the  per- 
sons for  whose  account  the  said  1,100  shares  of  preferred  stock  were 
purchased  and  placed  in  the  name  of  McDonald. 

The  question  we  are  called  upon  to  determine  upon  this  appeal  is 
whether  the  plaintiff's  amended  bill  presented  a  case  entitling  him  to  the 
discovery  sought 

It  is  urged  on  behalf  of  the  appellees,  first,  that  a  bill  of  discovery 
merely  in  aid  of  a  purely  legal  right  is  no  longer  maintainable  in  a 
court  of  the  United  States ;  and,  second,  that  if  such  a  bill  can  now  be 
maintained  in  a  federal  court  this  is  not  a  case  in  which  such  a  bill  is 
allowable.  In  support  of  the  first  of  these  propositions  we  are  referred 
to  what  was  said  against  the  maintenance  as  a  general  rule  of  a  bill 
solely  for  the  sake  of  discovery,  by  Mr.  Justice  Brewer,  when  sitting 
at  circuit,  in  Preston  v.  Smith  (C.  C.)  26  Fed.  884.  889,  and  to  what  was 
said  by  the  Circuit  Court  of  Appeals  for  the  Fourth  Circuit  in  Safford 
v.  Ensign  Mfg.  Co.,  120  Fed.  480,  56  C.  C.  A.  630.  Now,  undoubtedly, 
section  724  of  the  Revised  Statutes  [page  583,  U.  S.  Comp.  St.  1901], 
which  empowers  the  courts  of  the  United  States  in  actions  at  law  to  re- 
quire the  parties  to  produce  books  and  writings,  and  section  858  [page 
659],  which  makes  the  parties  to  a  suit  at  law  competent  witnesses 
therein,  have  removed  the  necessity  of  resorting  to  bills  of  discovery 
in  ordinary  cases,  but  we  are  not  willing  to  hold  that  the  statutes  have 
altogether  abolished  the  equitable  remedy  by  bill  of  discovery.  More- 
over, this  bill  is  not  for  the  mere  discovery  of  evidence  to  be  used  in  a 
trial  at  law,  but  it  is  to  ascertain  the  names  of  persons  against  whom 
intended  suits  are  to  be  brought  to  enforce  alleged  legal  claims.  There 
are  precedents  for  such  bills  of  discovery,  although  the  cases  are  of 
rare  occurrence. 

Perhaps  the  earliest  cases  sustaining  the  right  to  file  a  bill  of  dis- 
covery to  ascertain  the  proper  persons  to  make  defendants  in  a  proposed 
suit  at  law  are  Heathcote  v.  Fleete,  2  Vern.  442,  and  Morse  v.  Buck- 
worth,  2  Vern.  443.  In  the  former  of  these  cases  the  bill  was  to  dis- 
cover who  was  the  owner  of  a  wharf  and  lighter,  to  enable  the  plaintiff 
to  bring  an  action  for  damages  to  his  goods  by  the  lighter's  being  over- 
set by  the  negligence  of  the  lighterman ;  and  in  the  latter  case  the  plain- 
tiff, a  freighter  whose  goods  were  burned  by  the  negligence  of  the 
master  or  crew  of  a  carrying  ship,  brought  his  bill  to  discover  who 
were  part  owners  of  the  ship,  to  enable  him  to  bring  an  action.  In  each 
of  these  cases  the  defendant  demurred,  but  the  demurrer  was  overruled* 
Another  early  case  in  which  a  like  bill  of  discovery  was  held  good  on 
demurrer  was  Moodaly  v.  Moreton,  2  Dick.  Go2,  in  which  the  purpose 
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of  the  bill  was  to  enable  the  plaintiff  to  ascertain  whom  to  sue  at  law 
for  his  wrongiul  ouster  from  leased  premises.  In  the  recent  case  of 
Orr  V.  Diaper,  4  Chan.  Div.  (Law  Rep.)  92,  it  was  held  that  a  suit 
would  lie  against  shipowners  who  had  shipped  goods  bearing  counter- 
feits of  the  plaintiffs'  trade-mark  for  discovery  of  the  names  of  the  con- 
signors from  whom  the  goods  were  received,  in  aid  of  contemplated 
proceedings  against  the  wrongdoers.  In  overruling  a  demurrer  the 
Vice  Chancellor  well  said : 

"In  this  caae  the  plaintiffs  do  not  know,  and  cannot  discover,  who  the  per- 
sons are  who  have  invaded  their  rights,  and  who  may  be  said  to  have  ab- 
stracted their  property.  Their  proceedings  have  come  to  a  deadlock,  and  it 
would  be  a  denial  of  justice  if  means  could  not  be  found  in  this  court  to  assist 
the  plaintiffs." 

In  2  Story's  Equity  Jur.  §  1483,  it  is  said  that  while  in  general  it 
seems  necessary  in  order  to  maintain  a  bill  of  discovery  that  an  action 
should  be  commenced  in  another  court  to  which  it  should  be  auxiliary, 
"there  are  exceptions  to  this  rule,  as  where  the  object  of  discovery  is  to 
ascertain  who  is  the  proper  party  against  whom  the  suit  should  be 
brought." 

The  case  of  Post  &  Companv  v.  Toledo,  etc..  Railroad  Co.  et  al., 
144  Mass.  341,  346,  11  N.  E.  540,  59  Am.  Rep.  86,  is  a  pertinent  cita- 
tion in  support  of  the  present  bill.  There  a  bill  in  equity  was  filed 
to  obtain  from  the  defendants  discovery  of  the  stockholders  of  an  Ohio 
corporation  in  order  that  the  plaintiff  might  institute  a  suit  in  the 
courts  of  Ohio  against  them  to  collect  a  judgment  which  the  plaintiff 
had  obtained  against  the  corporation.  In  overruling  a  demurrer  to  the 
bill  the  court  said : 

**The  present  case  must  be  determined  by  the  principles  declared  In  the  few 
cases  where  the  plaintiff  does  not  know  the  names  of  the  persons  against 
whom  he  Intends  to  bring  a  suit,  and  brings  a  bill  against  persons  who  stand 
in  some  relation  to  them  or  to  their  property,  in  order  to  discover  who  the 
personfl  are  against  whom  he  may  proceed  for  relief.'* 

We  think  that  the  case  in  hand  comes  within  the  principle  common 
to  all  the  foregoing  cited  decisions.  The  specific  purpose  of  this  bill 
is  to  discover  who  are  the  real  owners  of  corporate  stock  alleged  to  be 
registered  in  the  name  of  a  nominal  holder.  Upon  the  averments  of  the 
bill  the  defendants  are  not  mere  witnesses.  The  bill  charges  that  the 
defendants  Sparks  and  Wynn  purchased  the  1,100  shares  of  preferred 
stock  for  account  of  persons  unknown  to  the  plaintiff,  and  placed  the 
same  in  the  name  of  McDonald,  the  other  defendant,  for  the  purpose 
of  concealing  the  names  of  the  real  owners.  Under  this  allegation 
the  defendants  stand  in  a  confidential  relation  to  the  persons  for  whom 
the  stock  was  purchased  and  for  whom  it  is  held.  The  bill  also  alleges 
that  the  plaintiff  is  advised  (presumably  by  counsel  learned  in  the 
law)  that  the  persons  for  whom  the  said  1,100  shares  were  purchased 
and  placed  in  the  name  of  McDonald  are  personally  liable  for  the  pay- 
ment of  the  assessment  here  in  question.  The  plaintiff  is  proceeding 
as  surviving  receiver  of  the  American  Alkali  Company,  and,  agreeably 
to  the  order  of  the  Circuit  Court,  directing  the  receivers  to  collect  from 
the  holders  of  the  preferred  stock  of  the  said  corporation,  for  the  pur- 
pose of  paying  its  debts,  the  unpaid  balance  of  said  assessment. 
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The  bill,  we  think,  sufficiently  shows  that  the  plaintiff  is  justified  in 
his  declared  purpose  to  bring  suit  against  the  persons  for  whom  it  is 
alleged  the  1,100  shares  of  preferred  stock  were  purchased,  and  who  it 
is  averred  are  the  real  owners  thereof.  Whether  or  not  the  persons 
against  whom  the  plaintiff  proposes  to  bring  suit  for  the  unpaid  assess- 
ment are  actually  liable  therefor  is  a  question  not  before  us  for  de- 
termination, and  we  intimate  no  opinion  thereon.  Undoubtedly  the 
plaintiff  has  a  right  to  test  by  suit  the  alleged  liability  of  the  real  own- 
ers of  the  stock  for  the  unpaid  assessment,  and  to  enable  him  to  do  so 
he  is  entitled  to  the  discovery  prayed  for. 

The  decree  dismissing  the  bill  of  complaint  is  reversed,  and  the  cause 
is  remanded  to  the  Circuit  Court  for  further  proceedings  in  accordance 
with  the  foregoing  opinion. 


(138  Fed.  900.) 

WETSTEIN  v.  FRANCISCUS. 

(Circuit  Court  of  Appeals,  Second  Circuit    November  21,  1904.) 

No.  45. 

1.  Bankbuptct— Preferences— Recovery— Insolvency— Question  for  Jury. 
In  an  action  by  a  trustee  in  bankruptcy  to  recover  an  alleged  preference, 
the  fact  of  preference  having  been  proved,  evidence  Jield  sufficient  to 
require  submission  to  the  jury  of  the  question  whether  the  preferred 
creditor  had  reasonable  cause  to  believe  that  It  was  intended  thereby  to 
give  him  a  preference. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

The  following  is  the  charge  of  COXE,  Circuit  Judge,  at  the  trial  in 
the  court  below: 

This  action  is  brought  by  George  C.  Franclscus.  as  trustee  in  bankruptcy 
of  the  estate  of  Snmuel  Baerncopf,  to  recover  of  William  Wetstein  the  sum 
of  $5,800,  with  Interest,  being  the  aggregate  amount  of  three  alleged  fraudu- 
lent preferences,  made  respectively  on  December  15,  December  22  and  De- 
cember 26,  1900. 

This  court,  as  has  been  stated,  acquires  Jurisdiction  because  of  the  diverse 
citizenship  of  the  parties,  the  plaintiff,  trustee,  and  the  bankrupt,  both  being 
citizens  of  the  state  of  Pennsylvania,  and  the  defendant  Wetstein,  being 
a  citizen  of  the  state  of  New  York.  The  complainant  alleges,  after  stating  the 
citizenship  of  the  parties,  that  upon  the  second  day  of  January,  1901,  a  peti- 
tion was  filed  by  the  creditors  of  Baerncopf  against  him  in  bankruptcy,  and 
thereafter,  on  June  3, 1901,  Baerncopf  was  duly  adjudicated  a  bankrupt  The 
plaintiff,  Franclscus,  was  duly  elected  and  appointed  trustee  in  bankruptcy* 
and  thereafter  he  qualified  and  is  now  acting  in  such  capacity. 

The  complainant  also  alleges  that  Baerncopf  was,  in  December,  1900,  in- 
debted to  Wetstein,  the  defendant.  In  the  sum  of  $5,800.  It  also  alleges  that 
on  the  15th,  the  22d  and  the  26th  days  of  December,  Baerncopf  was  Insolvent, 
and  so  continued  during  the  entire  month.  The  complainant  also  charges 
that,  on  the  15th  day  of  December,  Baerncopf,  being  then  insolvent,  paid  to 
the  defendant  Wetstein,  with  intent  to  prefer  him  over  the  other  creditors, 
the  sum  of  $200,  and  at  the  time  that  payment  was  made,  Wetstein,  the  de- 
fendant, had  reasonable  cause  to  believe  that  Baerncopf  was  Insolvent  and 
Intended  to  give  him  a  preference  over  the  other  creditors  of  Baerncopf.  It 
also  charges  that  a  demand  for  this  sum  of  $200  was  made  and  refused. 
There  are  similar  allegations  regarding  the  payment  on  the  22d  day  of  De- 
cember, of  $500,  and  the  payment  of  $5,100,  upon  the  26th  day  of  December^ 
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the  allegation  in  each  case  being  that  Baerncopf  was  insolTent;  that  he  in- 
taided  to  giye  a  preference  to  Wetstein ;  that  Wetstein,  or  his  agent,  knew, 
or  bad  reasonable  cause  to  believe,  at  the  time  the  money  was  accepted  by 
them,  that  Baerncopf  was  insolvent,  and  that  a  preference  was  intended. 

The  answer  of  the  defendant,  Wetstein,  admits  all  of  the  allegations  of 
the  complaint,  except  that  it  is  denied  that  Baerncopf  was  insolvent,  and 
he  also  denies  that  the  payment  was  preferential,  or  made  with  intent  to  give 
a  preference,  and  he  denies  that  he  knew  or  had  any  reasonable  cause  to  be- 
lieve, that  the  payments  were  made  with  intent  to  give  him  a  preference  over 
the  other  creditors. 

So,  gentlemen,  as  to  the  facts  disputed  by  the  answer,  there  is  an  issue 
Joined  between  these  parties,  and  the  burden  of  proof  is  upon  the  plaintiff, 
the  trustee  in  this  action,  to  satisfy  you  by  a  fair  preponderance  of  evidence, 
that  the  truth  of  the  allegations  of  the  complaint  has  been  established.  This 
plaintlfF  must  satisfy  you  that  Baerncopf  was  insolvent  in  December,  1900; 
that  the  payment  by  Baerncopf  was  preferential,  and  that  Wetstein  knew,  or 
had  rtasonable  cause  to  believe,  at  the  time  he  accepted  the  money,  that  there 
was  an  intent  to  give  him  a  preference.  Upon  these  propositions  the  trustee 
must  offer  evidence  which  in  your  Judgment  outweighs  the  evidence  offered  by 
the  defendant,  that  the  allegations  to  which  I  have  Just  referred  are  true  and 
have  been  established. 

This  cause  of  action  arises  under  the  bankruptcy  act  of  1898  [U.  S.  Comp. 
St  1901,  p.  3418],  prior  to  the  amendments  thereto  of  1903  [U.  S.  Comp.  St. 
Snpp.  1903,  p.  409].  That  act,  like  all  bankruptcy  acts,  had  two  principal  ob- 
jects in  view.  The  one  was  to  enable  an  honest  debtor,  who  had  been  un- 
fortunate in  business,  to  wipe  out  his  indebtedness  and  start  again ;  the  other 
was  to  divide  the  estate  of  the  bankrupt  ratably,  and  without  preference, 
8hare  and  share  alike,  among  his  creditors.  The  section  under  which  this  ac- 
tion is  brought  is  section  60  [U.  S.  Comp.  St.  1901,  p.  3445],  and  so  far  as  it 
relates  to  tlie  questions  we  are  considering  here,  it  is  as  follows :  "A  person 
ihall  be  deemed  to  have  given  a  preference  ♦  ♦  ♦  if ,  being  insolvent, 
•  •  ♦  he  has  made  a  transfer  of  any  of  his  property,  and  the  effect  of  the 
enforcement  of  such  ♦  ♦  ♦  transfer  will  be  to  enable  any  one  of  his  cred- 
itors to  obtain  a  greater  percentage  of  his  debt  than  any  other  of  such  cred- 
itors of  tbe  same  class."  Subdivision  "b,"  of  section  60,  provides:  "If  a 
bankrupt  shall  have  given  a  preference  within  four  months  before  the  filing 
of  a  petition,  or  after  the  filing  of  the  petition  and  before  the  adjudication, 
and  the  person  receiving  it,  or  to  be  benefited  thereby,  or  his  agent  acting 
tbo'ein,  shall  have  bad  reasonable  cause  to  believe  that  it  was  intended 
thereby  to  give  a  preference,  it  shall  be  voidable  by  the  trustee,  and  he  (the 
trustee)  may  recover  the  property,  or  its  value,  from  such  person." 

You  will  see,  therefore,  that  in  order  to  recover  under  this  section  60,  it  is 
necessary  for  the  trustee  to  establish  two  propositions :  First,  there  must  have 
been  a  transfer  made  while  the  bankrupt  was  insolvent,  the  effect  of  which  was 
to  enable  one  creditor  to  obtain  a  greater  percentage  of  his  debts  than  other 
creditors  of  the  same  class ;  and,  second,  the  creditor — transferee — must  have 
bad  at  the  time  of  the  transfer  reasonable  cause  to  believe  that  the  bankrupt 
intended  thereby  to  give  a  preference. 

The  statute  does  not  make  preferences  voidable,  unless  the  creditor,  the 
person  receiving  the  preference,  had  reasonable  cause,  at  the  time  of  the 
transfer,  to  believe  that  a  preference  was  intended.  It  is  rather  diflSeult,  gen- 
tlemen, to  define  Just  what  the  words,  "reasonable  cause  to  believe,"  mean, 
but  each  case  must  be  considered  and  determined  upon  its  own  facts.  Reason- 
able cause  to  believe  does  not  require  proof,  either  of  actual  knowledge  or 
actual  belief,  but  only  such  surrounding  circumstances  as  would  lead  an  ordi- 
narily prudent  business  man  to  conclude  that  a  preference  was  intended.  Rea- 
sonable cause  must  exist  at  the  time  of  the  transfer,  and  there  must  be  proof, 
something  more  than  a  mere  guess  or  suspicion,  of  the  insolvent  condition  of 
the  transferror  at  the  time  the  transfer  is  made.  Applying  the  law  to  the  facts 
in  this  case,  it  is  necessary  for  the  trustee  to  show,  first,  that  at  the  time  of 
these  payments,  to  wit,  on  the  15th,  22d  and  2Gth  days  of  December,  1900, 
Baerncopf  was  insolvent,  and,  second,  that  Wetstein,  the  defendant,  or  his  at- 
torney, knew,  or  had  reasonable  cause  to  believe,  that  a  preference  was  in- 
tended. 
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As  to  the  first  proposition,  was  Baemcopf  Insolvent?  I  think  yon  will  have 
little  difficulty  in  reaching  a  conclusion.  Insolvency  is  denied  in  the  answer, 
but  it  has  been,  practically,  admitted  on  the  trial.  However,  the  facts  show, 
that  prior  to  the  26th  of  December,  in  addition  to  the  creditors  then  paid, 
Baerncopf  was  Indebted  In  the  sum  of  about  $21,000.  I  am  only  speaking  now 
in  round  numbers ;  that,  adding  to  this  sum  the  amount  paid  to  creditors  on 
the  26th,  he  was  indebted  in  the  sum  of  about  $30,000,  and  that  upon  the 
20th,  assuming  that  the  appraisal  of  his  stock  was  a  fair  one,  he  had  only 
about  $8,000  or  $9,000  worth  of  property  with  which  to  pay  these  debts 
aggregating  $30,000.  Under  this  act  of  1898,  the  test  of  Insolvency  is  simply 
this:  A  person  shall  be  deemed  to  be  insolvent  whenever  the  aggregate 
of  his  property,  exclusive  of  any  property  which  he  may  have  conveyed, 
with  intent  to  defraud,  hinder  or  delay  his  creditors,  shall,  not,  at  a  fair 
valuation,  be  sufficient  in  amount  to  pay  his  debts.  So  it  would  seem,  unless 
the  appraisal  of  the  stock  was  grossly  inadequate,  that  under  no  theory  did 
Baerncopf  have  property  sufficient  to  pay  the  amount  which  he  then  owed. 

Assuming  that  he  was  insolvent  during  all  of  these  transactions,  you  then 
come  to  what  I  think  is  the  crucial  question,  the  one  which  I  stated  yest*»r- 
day,  at  the  close  of  the  argument  on  the  law,  to  be  in  my  Judgment  the  ques- 
tion upon  which  this  controversy  must  be  determined,  and  that  is,  did  Wet- 
stein,  or  bis  attorney,  Mr.  Vause,  have  reasonable  cause  to  believe  that  Baern- 
copf was  insolvent,  and  that  the  payments  were  made  with  intent  to  give 
Wetstein  a  preference?  As  before  stated,  the  law  provides  that  the  person 
receiving  the  preference,  or  his  agent  acting  for  him,  must  have  reasonable 
cause  to  believe  that  a  preference  was  intended,  and  the  cases  construing  the 
law  make  it  applicable  to  attorneys  at  law  who  have  charge  of  the  collection 
of  the  debt.  So  I  think  it  will  not  be  disputed  that  the  knowledge  of  his  at- 
torney must  be  imputed  to  the  defendant  in  this  case. 

It  is  always  difficult  in  these  cases  to  prove  actual  knowledge,  or  the  intent 
of  the  defendant  by  direct  evidence,  and  yet,  the  law  presumes  that  a  person 
intends  the  legitimate  and  ordinary  consequences  of  hia  act  An  intent  may 
often  be  inferred  from  circumstances,  and,  generally,  in  these  cases,  it  has 
been  held  that  if  the  Jury  believe  that  sufficient  facts  api>ear  to  warrant 
them  in  the  conclusion  that  the  creditor  must  have  known  or  had  reasonable 
cause  to  know  the  true  condition  of  the  bankrupt's  financial  affairs  at  the 
time  the  alleged  preference  was  given,  they  are  warranted  in  finding  a  verdict 
for  the  trustee.  But,  gentlemen,  these  must  be  facts  proven,  not  mere  con- 
jecture, not  mere  guesswork,  but  actual  facts  must  be  established  from  which 
the  Jury  may  fairly  draw  the  presumption  that  knowledge  existed.  There 
must  be  such  a  condition  proved  as  would  put  a  reasonable  man  upon  in- 
quiry and  induce  him  to  conclude  that  a  preference  was  intended.  Facts 
which  merely  raise  a  suspicion  or  a  conjecture  of  insolvency,  or  a  conjecture 
that  he  was  to  be  preferred  over  other  creditors,  are  not  sufficient  If  the 
facts  proved  are  such  that  the  Jury  can  safely  draw  the  inference  of  knowl- 
edge, or  of  a  reasonable  cause  to  believe,  upon  the  part  of  an  intelligent  busi- 
ness man  that  his  debtor  was  insolvent  and  Intended  to  give  a  preference, 
It  will  warrant  a  verdict  to  that  effect  Mere  suspicion,  mere  guesswork,  is 
insutficieut 

I  do  not  know,  gentlemen,  that  it  is  necessary  to  say  anything  further  upon 
the  law.  It  has  been  stated  over  and  over  again,  and  I  think  you  fully 
understand  it  The  principal  question  relates  to  the  knowledge  of  the  de- 
fendant or  of  his  agent,  which  is  imputed  to  him,  as  to  the  actual  condition 
of  Baerncopf  at  the  time  that  the  payments  were  made. 

Upon  the  facts,  therefore,  you  have  to  detenuine  between  two  theories. 
The  defendant  insists  that  these  payments  were  made  in  the  ordinary 
course  of  business ;  that  the  parties  were  friends,  Baerncopf  and  Wetstein ; 
that  they  had  come  from  the  same  country  in  Europe ;  that  they  had  known 
each  other  for  many  years;  that  they  had  had  long  business  dealings;  that 
during  all  the  time,  although  Wetstein  had  sold  Baerncopf  bills  of  goods  and 
loaned  him  money,  there  had  nover  been  any  difficulty  about  payment;  that 
the  money  was  to  be  paid  in  December;  that  the  necessities  of  Wetstein,  in 
order  to  meet  his  own  obligations,  made  him  unusually  desirous  and  anxious 
al)out  this  money,  and  that  the  pressure,  if  there  was  any,  was  due  to  that 
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fact,  and  not  from  any  fear  of  the  insolvency  of  Baerncopf.  They  say  that 
all  of  the  inquiries  which  were  made  tended  to  prove  Baerncopf 's  solvency. 
Wetstein  himself  did  not  go  to  Philadelphia,  as  I  recall  the  evidence,  until 
December  26th,  and  the  only  knowledge  which  he  had  of  Baerncopf's  financial 
condition  was  from  the  two  letters,  which  have  not  been  produced  before  you, 
and  such  information  as  he  got  from  his  attorney  upon  his  return  to  New 
York  on  the  two  previous  occasions.  Mr.  Vause  says  he  made  inquiries  in 
Philadelphia,  and  that  all  the  information  which  he  received  led  him  to 
believe  that  Baerncopf  was  entirely  responsible. 

In  short,  gentlemen,  the  defendant's  theory  is  that  this  was  an  ordinary 
payment  made  in  the  ordinary  course  of  business,  and  that  there  was  nothing 
which  was  brought  to  the  attention  of  either  of  the  parties,  the  defendant  or 
his  attorney,  which  caused  them  to  have  the  least  doubt  as  to  Baerncopf's 
condition.  On  the  other  hand,  the  trustee  insists  that  the  affair  was  entirely 
oat  of  the  ordinary  course  of  business;  that  it  was  so  extraordinary  that  it 
must  have  put  both  the  attorney  and  Wetstein  upon  inquiry,  and  that  the 
slightest  inquiry  would  have  disclosed  the  actual  situation.  The  counsel  for 
plaintiff  has  called  your  attention  to  numerous  facts  and  circumstances  of 
wliich  he  seeks  to  predicate  this  conclusion.  He  insists  that  the  small  pay- 
ment upon  the  15th  of  December,  the  difficulty  in  getting  the  second  payment 
upon  the  22d,  the  payment  of  the  entire  sum  upon  the  26th,  there  being  but 
one  business  day  intervening,  the  fact  that  the  defendant  and  his  attorney 
went  to  Philadelphia  upon  the  26th  and  arrived  there  at  the  time  the  sale 
to  Simpson  was  concluded;  the  fact  that  Wetstein  did  not  himself  go  into 
the  place  of  business  of  the  bankrupt ;  the  fact  that  it  was  insisted  that  cash 
should  be  paid,  and  all  the  other  circumstances  connected  with  the  transac- 
tion, point  to  the  conclusion  that  the  appointment  at  Philadelphia  on  the 
26th  was  prearranged,  and  that  it  was  the  intention  of  Baerncopf,  with  the 
knowledge  of  the  defendant,  to  prefer  his  favorite  creditors  at  that  time. 
I  think,  as  I  have  said,  that  this  is  the  crucial  question  in  the  case.  You 
are  to  determine  it  as  business  men,  without  any  prejudice  one  way  or  the 
other,  solely  upon  the  facts. 

There  are  three  causes  of  action,  three  separate  claims  of  preference:  One 
relating  to  the  |200  payment,  another  to  the  $500  payment,  and  the  third  to  the 
large  payment  of  $5,100.  The  facts  shown  as  to  the  defendant's  knowledge 
differ  somewhat  with  reference  to  these  three  payments.  It  may  be  that  you 
may  think  that  there  is  not  sufficient  proof  of  knowledge  upon  December  15th 
to  warrant  you  in  saying  that  the  payment  of  the  $200  was  a  preference.  It 
may  be  you  may  think  that  there  is  not  sufficient  proof  as  to  the  payment  on 
the  22d,  and  it  may  be,  of  course,  that  you  may  think  that  there  is  not  suffi- 
cient proof  to  warrant  you  in  saying  that  there  was  a  preference  at  any  time. 
I  merely  call  your  attention  now  to  the  subject,  because  the  evidence  differs 
somewtiat,  as  you  will  see,  upon  these  various  dates.  I  have  here  a  statement 
of  the  amounts  paid.  The  amount  paid  December  15,  1900,  was  $200.  The 
amount  paid  December  22,  1900,  was  $500.  The  amount  paid  December  26, 
1900,  was  $5,100,  making  a  total  of  $5,800.  If  you  find  that  the  entire  amount 
constituted  a  fraudulent  preference  under  the  law,  of  course  your  verdict 
would  be  for  the  entire  sum.  If  you  find  that  the  payment  upon  the  26th  was 
fraudulent,  but  not  upon  the  other  two  dates,  then  you  will  deduct  $700  from 
the  amount  If  you  find  that  the  payments  upon  the  26th  and  22d  were 
fraudulent,  and  not  on  the  15th,  then  you  will  deduct  $200.  If,  on  the  other 
hand,  you  find  there  were  no  fraudulent  preferences  whatever,  your  verdict 
will  be  simply  a  general  one  in  favor  of  the  defendant. 

John  A.  Vause,  for  plaintiff  in  error. 
A.  J.  Gleason,  for  defendant  in  error. 

Before  WALLACE,  LACOMBE,  and  TOWNSEND,  Circuit 
Judges. 

PER  CURIAM.     This  is  a  writ  of  error  from  a  judgment  rendered 
by  the  United  States  Circuit  Court  for  the  Southern  District  of  New 
York  on  a  verdict  of  a  jury  in  favor  of  the  plaintiff  below  for  the  sum 
67  C.C.A.— 6 
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of  $6,642.29.  Plaintiff  sued  as  trustee  in  bankruptcy  of  Samuel  Baem- 
copf  to  recover  various  sums  paid  to  defendant  below  under  circum- 
stances claimed  to  constitute  a  preference  under  the  provisions  of  the 
bankruptcy  law. 

It  appeared  from  the  evidence  that  Baemcopf  and  Wetstein,  the  de- 
fendant, were  old  friends ;  that  Baemcopf  resided  and  did  business  in 
Philadelphia  and  Wetstein  resided  in  New  York;  that  in  June,  1900, 
Baerncopf  owed  Wetstein  some  $1,150,  for  which  Wetstein  held  Baem- 
copf's  note,  payable  June  8,  1900 ;  that  on  said  date  said  note  was  ex- 
tended to  December  8,  1900;  that  between  the  latter  part  of  Novem- 
ber and  December  4,  1900,  Wetstein  advanced  to  Baemcopf  some 
$4,000,  and  that  when  said  note  fell  due  Wetstein  forthwith  put  his 
entire  claim  in  the  hands  of  his  attorney  for  collection ;  that  the  attor- 
ney went  on  to  Philadelphia,  and  collected  $200  thereon ;  that  on  De- 
cember 22d  the  attomey  again  went  to  Philadelphia,  and  collected  $500, 
which  was  all  that  Baerncopf  could  then  spare;  that,  with  only  one 
business  day  intervening,  the  attorney,  on  December  26th,  went  back 
to  Philadelphia,  taking  Wetstein  with  him,  to  collect  the  balance  of  the 
account;  that  they  arrived  there  just  at  the  time  when  Baemcopf  had 
effected  a  sale  of  his  two  stores  to  a  pawnbroker  for  $8,444  in  cash ; 
that  immediately  thereafter  Baerncopf  met  the  attorney  and  Wetstein 
at  Baerncopf *s  bank  by  appointment ;  that  Baemcopf  offered  Wetstein 
a  certified  check  in  full  settlement  of  his  claim,  but  that  Wetstein  re- 
fused it,  and  insisted  on  having  the  money,  and  that  Baemcopf  there- 
upon paid  defendant  or  his  attomey  some  $5,000  in  cash,  being  the  full 
amount  of  the  balance  due  on  said  claim. 

It  was  admitted  that  Baemcopf  was  insolvent,  and  that  the  payment 
of  said  claim  left  the  rest  of  the  unsecured  claims,  amounting  to  $20,- 
000,  wholly  unpaid. 

The  fact  of  a  preference  having  been  proved,  we  think  there  was  a 
sufficient  question  to  go  to  the  jury  whether  the  defendant,  by  reason 
of  the  surrounding  circumstances  stated  above,  had  "reasonable  cause 
to  believe  that  it  was  intended  thereby  to  give  a  preference,"  within 
the  prohibition  of  the  act.  Inasmuch  as  no  exception  was  taken  to  the 
charge,  which  seems  to  have  been  quite  as  fair  to  defendant  as  he  was 
entitled  to,  the  exception  on  the  ground  that  there  was  not  sufficient 
evidence  to  go  to  the  jury  should  be  overmled. 

The  judgment  is  affirmed,  with  costs. 
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(134  Fed.  161.) 

THE   STEAM  DREDGE  NO.   1. 

MORRIS  &  CUMMINGS  DREDGING  CO.  V.  NELSON. 

(Clrcait  Court  of  Appeals,  First  Circuit    December  22,  1904.) 

No.  510. 

1.  CORTBTBUTOBT    NEGLIGENCE— RUUB   IN    Aj>lCIBALTT— DIVISION    OF   DAMAGES. 

Libelant,  who  was  rightfully  on  a  dredge  as  a  goyernment  Inspector  of 
the  work,  was  injured  by  the  breaking  of  a  bltt  around  which  one  of 
the  lines  used  for  changing  the  position  of  the  dredge  passed  before 
reaching  the  winch  head,  such  breaking  being  the  result  of  the  negli- 
gence of  the  man  in  charge  of  the  winch  In  failing  to  throw  it  out  of 
gear  after  the  dredge  had  been  previously  moved,  or  to  see  that  it  was 
out  of  gear  when  the  signal  was  given  to  turn  on  the  steam  again  for 
the  purpose  of  raising  the  spuds  which  held  the  dredge  in  position  while 
at  work ;  the  consequence  being  that  the  winch  head  was  revolved  before 
the  dredge  had  been  released  from  her  fastenings,  and  the  bitt  gave 
way  under  the  strain  put  upon  the  line.  Libelant  was  seated  on  the 
bitt  and  within  the  bight  of  the  line  which  struck  him  and  caused  the 
injury.  While  the  man  operating  the  winch  knew  the  position  of 
libelant,  it  did  not  appear  that  he  had  in  mind  at  the  time  the  steam  was 
turned  on  the  fact  that  the  winch  was  in  gear,  so  as  to  be  chargeable 
with  recklessness  or  perverseness,  or  with  having  acted  with  a  full  ap- 
prehension of  all  the  conditions.  Held,  that  the  negligence  of  libelant 
in  imnecessarily  placing  himself  within  the  bight  of  the  hawser,  and 
which  continued  until  the  accident  occurred,  was  a  concurrent  cause  of 
the  injury,  and  that  under  the  rule  in  admiralty  the  damages  should  be 
divided. 

2l  Same. 

Held,  also,  that  Davies  v.  Mann,  10  M.  &  W.  546,  has  no  application  to 
this  case. 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Maine. 

George  E.  Bird  (William  M.  Bradley,  on  the  brief),  for  appellant. 
Benj'amin  Thompson  (William  H.  Looney,  on  the  brief),  for  the 
appellee. 

Before  COLT  and  PUTNAM,  Circuit  Judges,  and  ALDRICH, 
District  Judge. 

PUTNAM,  Circuit  Judge.  This  was  a  libel  brought  in  the  District 
Court  for  the  District  of  Maine  against  Steam  Dredge  No.  1,  a  vessel 
engaged  in  dredging,  under  a  contract  with  the  United  States,  in  Cape 
Porpoise  Harbor,  in  the  district  of  Maine,  for  injuries  to  William 
Nelson  on  the  4th  day  of  September,  1900.  The  substance  of  the 
all^^tions  of  the  libel  is  that  at  the  time  of  the  injury  Nelson  was  em- 
ployed by  the  United  States,  aboard  the  dredge,  as  an  assistant  inspect- 
or in  regard  to  improvements  then  being  made  at  Cape  Porpoise  Har- 
bor; that  as  a  part  of  his  duties  it  was  necessary  for  him  to  observe 
whether  the  work  was  being  executed  in  accordance  with  the  plans  and 
specifications,  and,  as  incidental  thereto,  to  note  the  shifting  of  the 
position  of  the  dredge  from  time  to  time ;  that  about  4  o'clock  on  the 
afternoon  of  the  day  in  question  he  was  sitting  on  a  double  bitt  for  the 
purpose  of  observing  a  diange  then  being  made ;   that  the  quarter  line 
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used  in  moving  the  dredge  came  in  over  the  port  quarter,  was  carried 
around  the  forward  part  of  the  double  bitt  on  which  he  was  sitting, 
and  then  inboard  to  a  steam  gypsy;  that  while  the  location  of  the 
dredge  was  thus  being  changed,  either  by  reason  of  the  heavy  strain  put 
on  the  quarter  line  by  the  use  of  the  steam  gypsy  or  by  reason  of  the  in- 
secure condition  or  tfie  insufficiency  of  the  bitt,  the  bitt  suddenly  broke 
off  at  the  deck,  thereby  causing  the  line  to  sweep  over  the  front  side 
of  the  deck,  striking  Nelson,  and  throwing  him  into  a  scow  alongside ; 
that  the  injury  was  caused  wholly  by  the  negligence  of  the  crew  of  the 
barge  in  subjecting  the  quarter  line  to  an  improper  strain,  and  by  rea- 
son of  the  weak  and  insecure  condition  of  the  bitt;  and  that  it  was 
without  negligence  on  the  part  of  Nelson.  We  will  refer  again  to  such 
of  these  allegations  as  are  disputed  and  also  are  material. 

The  barge,  while  at  work,  was  held  in  position  by  spuds  in  the  usual 
way ;  the  outboard  end  of  the  quarter  line  which  was  used  in  moving 
her  run  out  to  an  anchor,  or  some  other  permanent  object,  and  it  was 
kept  taut  to  assist  in  holding  the  barge  in  position.  The  barge  was 
moved  by  the  use  of  this  and  other  lines.  The  inboard  end  of  the 
quarter  Ime  was  run  over  a  gypsy  head,  operated  by  a  steam  engine  of 
considerable  power.  Before  putting  the  gypsy  head  in  gear,  it  was  cus- 
tomary to  raise  the  spuds,  so  that  the  dredge  could  be  moved  with  the 
assistance  of  the  engine.  On  this  occasion  the  engine  was  started  be- 
fore the  spuds  were  raised,  with  the  gypsy  head  in  gear,  and  the  result 
was  that  the  bitt  broke  off,  as  stated  in  the  libel. 

The  answer  alleges  that  the  claimant  of  the  dredge  is  ignorant  for 
what  purpose  Nelson  was  sitting  on  the  bitt.  It  denies  it  was  necessary 
for  him  to  sit  there  in  the  discharge  of  his  duties.  It  denies  that  the 
injury  was  caused  by  the  negligence  of  the  crew  in  subjecting  the  quar- 
ter line  to  an  improper  strain,  or  by  the  weak  and  insecure  condition  of 
the  bitt.  It  alleges  that  Nelson  was,  at  the  crucial  time,  in  a  sitting 
position  on  the  bitt,  facing  forward,  with  his  feet  and  legs  on  tlie  for- 
ward side  of  the  bitt  and  within  the  bight  of  the  quarter  line.  Also, 
that  the  breaking  of  the  bitt  and  the  consequent  injury  of  the  libelant 
were  not  caused  by  the  negligence  of  any  officer  or  any  of  the  crew  of 
the  dredge,  or  of  the  owners  thereof,  but  wholly  by  the  negligence  of 
the  libelant  in  assuming  an  unnecessary  position  on  the  dredge,  and  that 
he,  as  a  man  of  long  experience  as  a  sailor  and  inspector,  knew  the  dan- 
gers. 

It  is  not  questioned  that  the  bitt  gave  away,  and  that  the  cause  of  its 
giving  away  was  the  starting  of  the  engine  while  the  gypsy  was  in  gear, 
and  before  the  spuds  were  raised.  Much  of  the  evidence  and  many 
of  the  contentions  of  the  parties  relate  to  one  Christiansen,  one  of  the 
crew  of  the  dredge,  whose  duty  it  was  to  take  charge  of  the  raising  the 
spuds  and  to  superintend  the  lines.  The  dredge  claims  that  he  was 
ignorant  that  the  gypsy  was  in  gear  when  the  signal  for  moving 
was  given,  and  also  ignorant  of  the  position  of  Nelson  on  the  bitt. 
But  the  work  was  in  open  daylight,  under  circumstances  where  there 
was  no  difficulty  in  perceiving  and  understanding  all  the  conditions  in 
question ;  so  that  the  issue  cannot  be  cut  down  to  a  mere  contention  as 
to  the  personal  negligence  of  any  single  member  of  the  crew.  The 
case  in  this  particular  comes  within  the  well-known  presumptions  which 
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were  applied  by  us  in  Burr  v.  Knickerbocker  Steam  Towage  Company 
(C.  C.  A.)  132  Fed.  248.'  Likewise  we  pass  by,  as  not  of  substantial 
importance,  all  criticisms  arising  from  any  suggestion  that  Nelson,  at 
or  about  the  time  of  the  injury,  was  not  actually  engaged  in  his  duties 
as  inspector.  Such  duties  required  him  to  be  quite  constantly  aboard 
the  barge,  and  to  pass  from  time  to  time,  in  his  discretion,  from  one  part 
of  her  deck  to  another.  Of  course,  there  would  be  intervals  when  there 
would  be  no  occasion  for  him  to  be  actually  engaged  in  any  immediate 
active  duty;  but  his  presence  aboard  and  about  such  parts  of  the 
deck  as  he  might  reasonably  select,  even  at  those  times,  was  proper, 
and  entitled  him  to  protection.  The  law  does  not  apply  to  this  so 
fine  a  rule  as  to  be  impracticable. 

Neither  can  it  be  said  that  the  mere  act  of  leaning  a^inst  the  bitt, 
or  wholly  sitting  on  it,  was  one  of  negligence.  There  is  no  evidence 
in  the  record  that  there  was  any  reason,  arising  either  from  the  condi- 
tion of  this  particular  vessel,  or  from  the  customary  course  of  events 
with  reference  to  happenings  in  connection  with  bitts  and  lines,  which 
would  reasonably  create  any  apprehension  that  in  case  of  an  unusual 
strain  this  bitt  would  give  way  instead  of  the  line.  It  is  common  knowl- 
edge that  it  is  customary  to  lean  against  or  sit  on  the  windlass  or  the 
bitt,  or  the  rail  of  a  vessel;  and  yet  each,  especially  the  rail  vmder  some 
circumstances,  is  subject  to  its  own  peculiar  contingencies.  In  fact, 
it  is  difficult  to  say  what  part  of  a  vessel  is  not  at  times  so  subjected; 
and  yet  it  remains  to  be  shown  that  a  passenger,  or  other  person  right- 
fully aboard  a  vessel  performing  duties  thereon,  is  not  entitled  to  be  pro- 
tected in  any  of  these  particular  positions.  For  one,  however,  to  take 
a  position  in  the  bight  of  a  line,  subject  to  a  strain,  is  another  matter; 
and  to  do  this  may  well  subject  him  to  criticism  as  guilty  of  negligence 
if  injury  results  to  him. 

The  facts,  as  understood  by  the  learned  judge  of  the  District  Court, 
are  so  fully  detailed  in  his  opinion  that  we  need  not  touch  on  them 
further,  except  to  a  very  limited  extent.  We  have  stated  those  parts 
of  the  case  where  there  are  questions  of  mixed  law  and  fact,  or  where 
the  topics  are  so  far  within  the  common  knowledge  that  we  could  ap- 
prehend them  clearly.  As  to  the  substantial  questions  of  mere  fact — 
that  is,  as  to.  negligence  on  the  part  of  the  libelant  so  far  as  that  is  af- 
fected by  the  claim  that  he  was  within  the  bight  of  the  quarter  line — 
and  as  to  the  negligence  of  those  whose  duty  it  was  to  attend  to  the 
movements  of  the  barge  with  reference  to  the  strain  put  on  the  bitt 
and  its  giving  way,  the  proofs  are  contradictory,  and,  moreover,  not 
entirely  clear.  The  learned  judge  of  the  District  Court  found  that 
those  who  were  at  the  time  managing  the  barge  were  guilty  of  negli- 
gence as  a  matter  of  fact,  and  the  effect  of  his  other  finding  is  that  the 
libelant  had  so  placed  himself  within  the  bight  of  the  line  &at  he,  also, 
was  guilty  of  negligence.  He  also  held  that  the  negligence  of  those 
who  were  maneuvering  the  barge  supervened,  so  that,  consequently, 
damages  could  not  be  divided.  We  have  carefully  examined  the  rec- 
ord, and,  while  there  are  unquestionably  serious  doubts  on  all  the  mere 
questions  of  fact — ^whether  the  libelant,  and  also  whether  those  in  charge 
of  the  barge,  were  each  guilty  of  negligence — yet,  under  the  circumstan- 
ces stated,  we  cannot  determine  that  any  conclusion  we  might  reach, 
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different  from  those  reached  by  ^he  District  Court,  would  be  more  satis- 
factory to  ourselves,  or  better  supported  by  the  record. 

The  allegations  of  the  libel,  in  that  it  says  that  the  sudden  break- 
ing of  the  bitt  caused  the  quarter  line  "to  sweep  over  the  port  side  of 
said  deck  with  tremendous  force,  striking  the  libelant,  and  throwing 
him"  into  the  scow,  gives  strong  support  to  the  proposition  that  the 
libelant  was  within  the  bight  of  the  line,  although  it  does  not  neces- 
sarily lead  to  that  conclusion.  On  the  other  hand,  the  proofs  in  the 
record  that  the  construction  of  the  parts  of  the  barge  involved  were  of 
an  improved  character,  and  the  common  knowledge  that  the  bitt  would 
reasonably  have  been  expected  to  bear  even  the  strain  which  was  im- 
properly put  on  it,  leaves  an  impression  that  the  injury  to  the  libelant 
was  not  a  consequence  for  which  the  barge,  within  the  contemjJaticm 
of  the  law,  could  be  held  responsible  merely  because  the  gypsy  was 
put  or  left  in  gear  unseasonably.  Yet  in  this  case  the  bitt  consisted  of 
a  bedplate  of  nearly  five  feet  in  length,  and  of  good  width  and  thick- 
ness. The  length  of  the  bedplate  was  in  line  with  the  keel  of  the 
barge.  From  this  bedplate  came  up  two  uprights,  also  in  line  with  the 
keel  of  the  vessel,  and  braced  by  a  heavy  cross-bar  extending  from 
one  upright  to  the  other.  The  line  was  run  around  the  upright  which 
was  nearer  the  gypsy,  so  it  failed  to  receive  the  support  of  both  uprights, 
braced  as  they  were  by  the  cross-bar  which  we  have  described.  The 
upright  around  which  the  line  was  run  gave  way  at  its  base.  To  the 
common  comprehension  this  would  not  have  occurred,  and  in  lieu  there- 
of the  line  would  have  given  way,  if  it  had  been  run  in  such  a  way  as  to 
receive  the  support  of  both  uprights  of  the  double  bitt,  braced  as  they 
were  by  the  cross-bar  which  we  have  described.  Also  other  elements 
suggest  themselves  which  might  well  have  been  considered  by  the 
District  Court,  but  which  are  not  clearly  solved  by  the  record ;  as,  for 
example,  the  reasonable  probability  that  the  power  of  the  engine  of  the 
barge  was  so  great,  and  its  action  was  so  sudden,  and  the  quarter  line 
itself  so  unyielding,  that,  whatever  might  be  the  reasonable  apprehen- 
sion ordinarily,  the  reasonable  apprehension  in  this  particular  case 
must  have  been  that,  where  onlv  a  single  upright  was  availed  of,  as 
was  the  fact,  the  bitt  would  probably  give  way  if  anything  gave  way. 
However  all  these  things  may  have  been,  we  cannot,  as  w^  have  already 
said,  satisfy  ourselves  that,  if  we  should  reverse  the  conclusions  of 
the  District  Court  on  these  mere  questions  of  fact,  we  should  reach 
any  new  conclusions  which  could  be  better  supported  than  those  of  that 
court. 

It  may  be  said  that  the  District  Court  did  not  positively  find  that 
the  libelant  was  guilty  of  negligence  in  placing  himself  in  the  bight  of 
the  quarter  line.  It  said  that  in  leaning  upon  an  object  within  the 
bight  of  a  rope  he  assumed  a  position  of  some  danger ;  that  "as  a  rea- 
sonable man  he  must  have  known  that  in  placing  himself  in  such  a  posi- 
tion he  took  some  chances";  and  that  he  must  be  charged  with  the 
knowledge  of  the  ordinary  risk  incident  thereto.  The  court  also  ob- 
served that  it  must  be  remembered  that  the  libelant  was  not  aware  that 
the  gypsy  was  in  gear,  and  that  the  hawser  would  be  subjected  to  the 
strain  to  which  it  was  exposed  as  a  consequence  thereof;  and  that, 
therefore,  this  was  a  risk  of  which  he  had  no  knowledge,  and  which  he 
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cannot  be  held  in  law  to  have  assumed.    The  court  also  adds  later, 
"It  is  true  that  the  libelant  was  guilty  of  some  negligence  in  sitting 
within  the   bight  of  the  hawser."    Notwithstanding  the  libelant 
was  entitled  to  exercise  a  liberal  discretion  as  to  what  parts  of 
the  barge  he  would  visit,  as  we  have  already  explained,  yet  certainly 
he  could  have  had  no  occasion  to  put  himself  within  the  bight  of  the 
quarter  line ;   so  that,  taking  all  in  all,  the  observations  of  the  District 
Court  must  be  held  to  amount  to  a  finding  that  Nelson  was  guilty  of 
n^ligence  in  this  respect.    That  this  negligence  was  specially  con- 
tributory follows  from  the  allegation  of  the  liM  that  Nelson  was  struck 
and  thrown  by  the  quarter  line.     That  it  was  of  a  lesser  degree  than  the 
negligence  of  the  barge,  if  it  was  such,  it  is  settled  cannot  be  taken 
account  of  in  admiralty,  unless  the  ratio  was  so  overwhelming  as  to 
render  his  negligence  trivial.    The  District  Court  does  not  find  such 
to  be  the  fact,  nor  are  we  impressed  that  it  was. 

The  refusal  to  apportion  the  damages,  and  the  assessment  of  the 
whole  on  the  dredge,  are  sought  to  be  justified  on  the  strength  of  the 
line  of  cases  represented  by  Davies  v.  Mann,  10  M.  &  W.  546,  decided  in 
1842.  As  we  have  said,  we  must  adopt  the  findings  of  the  District 
Court  on  questions  of  mere  fact.  They  show  that  it  was  the  duty  of 
the  dredge,  in  providing  for  the  safety  of  all  concerned,  to  take  care 
that  when  the  steam  was  to  be  given  the  engine  the  spuds  should  be 
raised  before  the  gypsy  was  put  in  gear,  and  that  the  managers  of  the 
dredge  committed  this  duty  to  Christiansen.  The  findings  also  show 
that,  if  he  had  properly  attended  to  that  duty,  he  would  have  thrown  the 
gypsy  out  of  gear,  and  would  have  seen  to  it  that  it  was  kept  out  of 
gear  until  the  spuds  were  raised.  While  the  findings  were  that 
Christiansen  knew  that  Nelson  was  in  a  negligent  position,  it  does  not 
appear  that  he  knew  that  the  gypsy  was  in  gear,  or  how  it  happened  to 
be  in  gear.  The  presumption  is  that  it  was  through  Christiansen's 
fault  that  it  was  in  gear,  but  there  is  no  presumption  that  he  had  in 
mind  at  the  time  the  whistle  sounded  that  such  was  the  fact.  In  other 
words,  whatever  negligence  Christiansen  was  charged  with,  he  was  not 
charged  with  having  allowed  the  engine  to  be  started  with  a  present  ap- 
preciation of  both  facts  that  Nelson  was  sitting  on  the  bitt  and  that  the 
gypsy  was  in  gear.  If  he  had  had  both  facts  present  in  his  mind,  his 
conduct  in  allowing  the  whistle  to  be  blown  while  the  gypsy  was  in  gear 
might  have  been  so  reckless  or  perverse  that  it  might  well  be  said  to 
have  been  the  sole  proximate  cause  of  the  injury  which  resulted.  But, 
for  various  reasons,  Davies  v.  Mann  cannot  be  held  to  apply. 

Davies  v.  Mann  must  be  taken  in  connection  with  Butterfield  v. 
Forrester,  10  East,  60,  decided  in  1809,  and  Tuff  v.  Warman,  6  C.  B. 
[N.  S.]  573,  decided  in  1858.  Of  the  three,  the  last-named  case  must 
be  regarded  as  the  leading  one  according  to  Pollock  on  Torts  (6th  Ed. 
1901)  448,  where  it  is  said  that  those  earlier  than  Tuff  v.  Warman  are 
now  material  only  as  illustrations.  In  Butterfield  v.  Forrester  Lord 
Ellenborough  said  that  the  fact  that  a  person  was  on  the  wrong  side 
of  the  street  would  not  authorize  another  purposely  to  ride  up  against 
him.  This  relates  to  mere  perverseness.  He  also  said  some  other 
things,  more  in  line  with  Davies  v.  Mann.  In  Davies  v.  Mann  a  donkey 
left  unlawfully  in  the  highway  was  run  down  by  the  defendant  driving 
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a  pair  of  horses.  Lord  Abinger  said,  in  effect,  that  the  plaintiff  could 
recover,  as  the  defendant  might,  by  proper  care,  have  avoided  injuring 
the  animal.  The  case,  however,  to  which  we  call  especial  attention  is 
the  one  we  have  already  referred  to.  Tuff  v.  Warman,  decided  in 
1858,  where  a  barge  was  run  down  by  a  steamer.  It  was  shown  that 
the  barge  was  negligent  in  not  having  a  lookout.  Nevertheless,  the 
steamer  saw  the  barge,  but  failed  to  port  her  helm,  as  she  should  have 
done.  It  being  a  common-law  suit,  the  steamer  was  charged  with  all 
damages  on  the  ground  that  she  continued  in  a  course  which  would  in- 
flict an  injury,  and  was  therefore  liable,  although  the  plaintiff  liad  no 
lookout.  We  will  have  occasion  to  refer  to  this  case  again  in  a  pointed 
manner,  Davies  v.  Mann,  as  interpreted  and  applied  in  England,  is 
undoubtedly  the  law  of  England,  as  was  declared  in  the  House  of  Lords. 
Radley  v.  iThe  London  and  Northwestern  Railway  Company,  1  App. 
Cas.  754,  759.  The  difficulty,  however,  of  applying  Davies  v.  Mann, 
even  in  England,  at  that  late  day  (1876),  is  apparent  from  the  fact  that 
there,  under  the  directions  of  the  trial  judge,  a  verdict  was  allowed  to 
be  taken  for  the  defendant,  which,  on  appeal  to  the  Divisional  Court, 
was  set  aside.  The  decision  of  the  Divisional  Court  was  reversed  in 
the  Exchequer  Chamber  by  such  eminent  justices  as  Blackburn,  Mellor, 
Lush,  Brett,  afterwards  Lord  Esher,  and  Archibald.  An  appeal  was 
then  taken  to  the  House  of  Lords,  which  reversed  the  Exchequer  Cham- 
ber, and  restored  the  judgment  of  the  Divisional  Court  Lord  Black- 
burn, who,  pending  the  appeal,  had  taken  a  seat  in  the  House  of  Lords, 
overruled  himself,  concurring  with  the  other  lords.  In  that  case  Lord 
Penzance,  who  delivered  the  opinion  in  which  the  other  lords  briefly 
concurred,  put  Davies  v.  Mann  in  two  different  forms.  One  was  (page 
759)  to  the  effect  that  if  the  defendant,  by  the  exercise  of  ordinary 
care,  might  have  avoided  the  mischief,  the  plaintiff's  negligence  would 
not  excuse  him ;  and  the  other  (page  7G0)  described  the  plaintiff's  negli- 
gence as  "a  previous  negligence."  Therefore  it  was  not  a  concurring, 
nor  necessarily  a  contributing,  negligence  in  any  sense  of  either  of 
those  expressions. 

In  view  of  these  varying  applications,  the  observation  of  Pollock 
on  Torts,  at  page  449,  to  the  effect  that  Davies  v.  Mann  has  been  much 
discussed  in  America,  though  not  always  wisely  so,  seems  hardly  suit- 
able. This  is  very  patent  in  the  light  of  Sir  Frederick  Pollock's  further 
observations  as  to  Davies  v.  Mann.  In  connection  with  the  discussion 
of  this  case,  at  page  451,  he  quotes  with  approval  one  whom  he  styles 
a  "learned  writer,"  although  anonymous,  who  undertook  to  restate  the 
rule  of  Davies  v.  Mann  as  follows:  "He  who  last  has  an  opportunity 
of  avoiding  the  accident,  notwithstanding  the  negligence  of  the  other, 
is  solely  responsible."  The  same  "learned  writer"  also  said  that,  "If 
the  plaintiff  could,  by  the  exercise  of  ordinary  care,  have  avoided  the 
accident,  he  cannot  recover."  He  sums  up  the  result  of  both  rules  to 
be  that  the  law  looks  to  the  proximate  cause,  and  "holds  that  person 
liable  who  was,  in  the  main,  the  cause  of  the  injury."  As  practically 
applied  in  England,  it  may,  after  all,  be  well  doubted  whether  this 
whole  line  of  cases  means  anything  more  than  to  illustrate  and  empha- 
size the  distinction  between  causa  causans,  which  the  fundamental  rules 
of  the  law  regard,  and  causa  sine  qua  non,  which  they  do  not  regard. 
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As  indicated  by  Pollock,  Davies  v.  Mann  is  still  the  subject  of 
discussion  in  America,  except  so  far  as  it  recognizes  the  rule  of  a 
subsequent,  disconnected  negligence,  or  the  rule  of  causa  causans,  or 
that  of  perverseness  or  persistency,  spoken  of  by  Lord  Ellenborough. 
It  is  in  this  light  that  The  Inland  and  Seaboard  Coasting  Company  v. 
Tolson,  139  U.  S.  551,  558,  559,  11  Sup.  Ct.  653,  35  L.  Ed.  270,  is  to 
the  implied  effect  that  the  negligence  of  the  plaintiff  is  a  defense  unless 
the  defendant  had  knowledge  of  the  position.  However,  as  the  appeal 
at  bar  is  in  admiralty,  it  is  not  necessary  for  us  to  follow  the  intricacies 
of  Davies  v.  Mann  and  its  history.  We  do  not  know  that  Davies  v. 
Mann,  or  any  decisions  of  its  kin,  was  ever  cited  in  a  maritime  court. 
Attempts  have  been  made  in  England  to  apply  this  class  of  cases  in  ad- 
miralty, with  contradictory  and  unsatisfactory  results.  Marsden's  Col- 
lisions at  Sea  (5th  Ed.)  pp.  16-22.  Certain  it  is  that  there  are  decisions 
of  the  highest  authority  in  admiralty  directly  impugning  Tuff  v.  War- 
man,  and  dividing  the  damages  under  the  same  substantial  circumstan- 
ces as  those  of  diat  case,  and  disregarding  any  application  of  Davies 
V.  Mann. 

In  the  Circuit  Court  of  Appeals  in  the  Second  Circuit  we  find  The 
James  D.  Leary,  appearing  in  the  District  Court  in  110  Fed.  685,  and 
affirmed  in  113  Fed.  1019,  51  C.  C.  A.  620,  on  the  opinion  of  the  District 
Court.  Both  vessels  involved  were  steamers — the  Leary  and  the  Eve- 
lyn. The  Evelyn  was  found  at  fault  for  coming  to  anchor  east  of  the 
proper  anchorage  ground,  as  marked  by  buoys,  but  her  anchor  light 
^'as  visible  to  the  Leary  from  one  to  two  miles.  The  damages  were 
divided.  There  is  no  mistaking  that  this  decision  absolutely  disregard- 
ed any  rule  found  in  Tuff  v.  Warman  or  in  Davies  v.  Mann,  although  all 
the  substantial  circumstances  were  alike.  The  same  must  be  said  about 
The  Providence,  decided  by  this  court,  and  reported  in  98  Fed.  133, 
38  C.  C.  A.  670,  where  a  large  Sound  steamer,  coming  into  Fall  River, 
was  in  collision  with  a  schooner  at  anchor.  The  schooner  was  at  fault. 
Nevertheless  the  opinion  observes  at  page  134,  98  Fed.,  page  671,  38 
C.  C.  A.,  that,  if  the  Providence  had  used  proper  precautions,  the  col- 
lision might  have  been  avoided,  or  at  least  the  consequences  would  not 
have  been  serious.     Again  the  damages  were  divided. 

In  The  America,  92  U.  S.  432,  436,  23  L.  Ed.  724,  one  vessel  was  a 
tug  and  the  other  a  ferryboat.  The  ferryboat  struck  the  tug  on  the 
port  bow.  The  court  states  that  the  proofs  were  clear  that  each  vessel 
was  seen  by  the  other  in  ample  season  to  have  prevented  the  collision, 
and  yet,  not  only  the  ferryboat  which  struck  the  tug,  but  the  tug,  also, 
was  held  to  half  the  damages.  The  New  York,  175  U.  S.  187,  209, 
20  Sup.  Ct.  67,  44  L.  Ed.  126,  is  another  very  marked  case.  One 
steamer  was  in  fault  for  not  stopping  when  the  other  steamer  failed 
to  answer  her  signals.  Both  steamers  saw  each  other,  and  both  were 
held  guilty,  and  damages  divided.  One  of  the  most  striking  of  all  is 
Atlee  V.  Packet  Company,  21  WalL389,  392,  395,  397,  398,  22  L.  Ed. 
619,  in  which  the  circumstances  were  even  more  extreme  than  any  which 
could  be  deduced  from  Davies  v.  Mann,  because  in  Davies  v.  Mann  the 
object  unlawfully  left  in  the  public  highway  was  a  donkey,  only  tempo- 
rarily there,  the  presence  of  which  might  or  might  not  be  presumed  to 
be  known  to  travelers.    In  Atlee  v.  Packet  Company,  the  object  un- 
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lawfully  in  the  public  highway — ^that  is,  in  the  river — ^was  a  pier  of  a 
permanent  character,  existing  for  so  long  a  time  tliat  the  court  found 
that  a  skillful  pilot  was  bound  to  know  of  it ;  and  yet  Atlee,  who  con- 
structed and  maintained  the  pier,  as  well  as  the  steamer  colliding  with 
it,  were  both  held  liable,  and  the  damages  were  apportioned  equally  be- 
tween them.  A  more  positive  case  is  The  James  Gray  v.  The  John 
Fraser,  31  How.  184,  191,  16  L.  Ed.  106,  where  the  collision  was  with 
a  vessel  anchored  in  an  improper  place,  without  any  light;  but  the 
other  vessel  was  held  in  fault  for  not  sighting  her,  and  damages  were 
equally  divided.  In  every  one  of  these  cases  the  circumstances  were 
known  to  the  party  who  was  guilty  of  the  final  negligent  act  A 
multitude  of  other  admiralty  decisions  to  the  same  eflfect  can  be  cited. 
Indeed,  some  of  them  go  so  far  as  to  make  it  clear  that  the  law  of 
these  tribunals  is  not  strict  with  reference  even  to  subsequent,  and 
somewhat  independent,  disconnected  negligences,  as  is  the  common  law. 
In  view  of  these  propositions  and  decisions,  we  are  not  justified  in  ap- 
plying in  an  admiralty  case  any  peculiar  rule  which  can  be  deduced,  or 
ever  has  been  deduced,  from  Davies  v.  Mann.  Moreover,  on  this  ap- 
peal it  is  not  clear  that  one  negligence  did  supervene  on  the  other. 
It  is  not  even  known  which  party  s  negligence  first  originated.  Certain 
it  is  that  both  were  existing  and  concurring  at  the  time  of  the  accident. 
Moreover,  as  we  have  shown,  it  is  not  proved  that  Christiansen  had  an 
existing  appreciation  of  all  the  conditions,  or  was  guilty  of  perverseness. 
In  any  view,  applying  the  practical  rules  of  the  decisions  of  the  Su- 
preme Court  and  of  the  Courts  of  Appeals  which  we  have  cited,  neither 
party  to  this  proceeding  can  escape  the  consequence  of  his  own  fault. 

It  may  be,  in  view  of  the  fact  that  the  admiralty  is,  under  no  circum- 
stances, as  stringent  as  the  common  law  in  refusing  to  impose  liability 
on  one  party  on  account  of  the  contributory  negligence  of  the  other, 
that  it  need  not  apply  the  incidental  rules  of  Davies  v.  Mann,  and  the 
cases  akin  to  it,  in  any  event.  Its  principal  rule  being  ameliatory,  it 
has  no  occasion  to  hold  incidental  rules  too  strictly  for  the  purpose  of 
avoiding  results  which  otherwise  might  shock  the  comm<Mi  sense  as  to 
justice.  However  this  may  be,  the  decree  of  the  District  Court  must 
be  modified  to  the  extent  of  requiring  a  division  of  damages. 

The  decree  of  the  District  Court  is  reversed,  and  the  case  is  remanded 
to  that  court,  with  directions  to  apportion  to  each  party  one-half  of  the 
damages  and  of  the  interest  thereon  and  one-half  of  the  costs  in  the 
District  Court,  and  the  appellant  recovers  its  costs  of  appeal 


(134  Fed.  16&) 

LILLARD  v.  KENTUCKY  DISTILLERIES  ft  WAREHOUSE  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    December  17,  1904.) 

No.  1,332. 

1.  Pleading— Demubbbbs— Admissions  of  Fact. 

Averments  of  fact  In  an  answer  and  counterclaim  must  be  taken  to  be 
true  on  demurrer. 

2.  Contracts— CoNSTBUCTioN—CoNTEMPOBANKOus  Aobeements. 

A£n*eements  negotiated  between  the  same  parties  or  their  representa- 
tives at  the  same  time,  and  with  reference  to  each  other,  may  be  looked 
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to  In  order  to  determine  how  far  each  is  affected  or  interpreted  by  the 
terms  of  the  other. 
[Ed.  Note. — ^For  cases  In  point,  see  toI  11,  Cent  Dig.  Contracts,  |  746.] 

3.  Lajtdlobd  and  Tenant— Leases— Covenant— Trade  Fixtubes. 

The  lease  of  a  lot  "to  be  used  as  a  cattle  feeding  lot"  does  not  require 
the  lessee  to  put  in  cross-fences,  or  piping  or  troughs,  or  sheds,  but 
morely  giyes  him  the  permission  so  to  do,  with  the  right  to  remove  the 
improyements  at  the  end  of  the  lease. 

4.  Contracts— Construction— Usage. 

A  distilleries  company  contracted  to  sell  slop,  to  be  delivered  at  a  cer- 
tain feeding  lot  A  contemporaneous  contract  between  the  parties  pro- 
vided for  the  lease  of  land  by  the  purchaser  of  the  slops  to  the  distilleries 
company  to  be  used  as  a  cattle  feeding  lot  The  lease  also  gave  the 
lessors  the  refusal  of  the  slop  during  any  year,  and  provided  that,  if 
they  should  exercise  the  option,  no  rent  should  be  paid  for  the  lot 
Held,  that  any  obligation  on  the  part  of  the  distilleries  company,  arising 
out  of  custom  and  usage  in  the  sale  and  delivery  of  slop,  to  deliver  the 
same  in  a  feeding  lot  adapted  to  feeding  purposes,  arose  out  of  the  con- 
tract for  the  sale  of  the  slop,  and  not  out  of  any  express  or  implied 
obligation  of  the  lease. 

5l  Same— Contemporaneous  Aqbeements— Independent  Construction. 

A  distilleries  company  contracted  to  sell  the  slop  made  from  part  of 
its  daily  consumption  of  grain,  and  to  deliver  the  same  at  a  feeding  lot 
The  price  of  the  slop  was  settled  by  the  contract  A  contemporaneous 
agreement  providing  for  the  lease  of  land  by  the  purchaser  of  the  slop 
to  the  distilleries  company,  to  be  used  as  a  cattle  feeding  lot  was  exe- 
cuted. This  agreement  provided  that  the  lessor  should  have  the  re- 
fusal of  all  the  slop  during  any  year  at  the  market  price,  and  that,  in 
case  tlie  option  was  exercised,  no  rent  should  be  paid  for  the  lot  Held, 
that  the  two  contracts  were  separate,  and  each  was  complete  in  itself, 
and  required  no  reference  to  the  other  to  be  understood. 

6L  Same— Custom  and  Usage. 

Written  or  oral  contracts,  especially  such  as  relate  to  trade  or  mer- 
cantile agreements,  are  presumably  made  with  reference  to  the  known 
and  established  custom  and  usages  which  prevail  in  respect  to  such  agree- 
m^its.  Bvidence  of  such  custom  and  usage  is  therefore  admissible  to  ex- 
plain the  meaning  of  words  or  phrases  which  would  otherwise  not  explain 
the  intention  of  the  parties,  and  also  to  annex  to  the  contracts  incidents 
which  it  is  supposed  the  parties  intended  to  tacitly  annex,  unless  the  words 
used  necessarily  exclude  the  operation  of  the  custom  or  usage.  But 
evidence  of  custom  can  neither  contradict,  destroy,  nor  modify  language 
which  is  otherwise  plain. 

[E}d.  Note. — Presumptions  as  to  customs  and  usages,  see  note  to  Great 
Western  Elevator  Co.  v.  White,  56  C.  C.  A.  394.] 

7.  Landlord  and  Tenant— Relation  of  Tenant  to  Property- Exemption 
FROM  Liability  for  Kent. 

A  distilleries  company  contracted  to  sell  slop  and  deliver  the  same  at  a 
feeding  lot  Contemporaneously  with  this  agreement  the  purchaser 
agreed  to  lease  a  lot  to  the  company,  to  be  used  as  a  feeding  lot.  The 
lease  provided  that  the  lessor  should  have  the  refusal  of  the  slop  for 
any  year,  and,  in  case  he  took  it  no  rent  should  be  paid  for  the  lot 
Held,  that  the  exercise  of  the  option  by  the  lessor  did  not  terminate  the 
lease  or  change  the  relation  of  the  distilleries  company  to  the  property, 
and  the  feeding  lot  at  which  the  company  was  obligated  by  its  contract 
to  deliver  the  slop  was  to  be  regarded  as  supplied  by  it  although  the 
lot  was  owned  by  the  purchaser  of  the  slop,  and  the  company  was  exempt 
from  liability  for  rent  while  furnishing  the  slop. 

t.  Contracts— Construction— Custom  and  Usage. 

Evidence  of  custom  and  usage  explaining  a  written  contract  is  not  to 
be  excluded  unless  the  language  employed  by  the  parties  is  plainly  ir- 
recoudlable  with  the  rule  imposed  by  custom. 
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9.  Same. 

Evidence  of  custom  or  usage  is  admissible  to  show  that  a  contract  to 
deliver  distillery  slop  at  a  cattle  feeding  lot  supplied  by  the  distiller 
contemplated,  in  accordance  with  the  prevailing  custom  and  usage  in  the 
making  of  like  agreements,  that  the  feeding  lot  should  be  supplied  by  the 
distillery  with  suitable  cattle  pens  equipi>ed  with  pipes,  troughs,  tubs, 
and  tanks  adapted  to  distribute  the  slop  in  a  manner  convenient  for  the 
feeding  of  cattle. 

10.  Same— Repugnant  Pbovisions  of  Contract. 

Nor  was  a  further  provision  of  the  contract,  giving  the  buyers  of  the 
slop  the  privilege  of  using  troughs  and  tubs  which  the  seller  was  to 
place  in  the  feeding  lot,  repugnant  to  the  alleged  custom  or  usage,  so 
as  to  exclude  evidence  thereof. 

11.  Same— Pleading. 

An  allegation  in  an  answer  that  contracts  were  made  in  recognition  of 
a  custom  and  usage  among  distillers  and  feeders  of  slop,  that  the  slop 
should  be  delivered  to  a  feeding  lot  adapted  and  fitted  for  the  feeding  of 
slop  to  cattle  by  partition  in  suitable  pens  supplied  with  feeding  troughs, 
tanks,  and  tubs,  constituted  a  good  averment  that  the  contracts  were  made 
In  recognition  of  the  alleged  custom,  and  did  not  aver  a  separate  parol 
contract  by  which  the  feeding  lot  was  to  be  appropriately  supplied. 

12.  Damages— GENEBAii  and  SPECiAir- Distinction. 

The  distinction  between  general  and  special  damages  is  that  the 
former  are  such  damages  as  the  law  implies  and  presumes  from  the  breach 
complained  of,  while  the  latter  are  such  as  have  proximately  resulted, 
but  do  not  always  Immediately  result,  from  the  breach,  and  will  not, 
therefore,  be  implied  by  law. 

18.  Same— Reco VERY  of  Special  Damages. 

Special  circumstances  will  justify  a  recovery  of  special  damages  when 
specifically  sued  for.  If  they  proximately  flow  from  the  breach,  and  are 
such  as  might  reasonably  be  within  the  contemplation  of  the  parties. 

14.  Same— Loss  of  Profits. 

Where  the  inherent  and  obvious  purpose  of  an  agreement  for  the  sale 
of  distillery  slop  was  the  procurement  of  slop  to  be  delivered  at  a  feed- 
ing lot  in  such  a  way  that  it  might  be  economically  fed  to  fatten  cattle, 
the  failure  of  the  seller  to  furnish  the  slop  which  it  contracted  to  supply, 
or  its  failure  to  deliver  it  in  the  manner  contemplated  under  the  con- 
tract, in  such  a  way  that  it  could  be  advantageously  fed,  would  entitle 
the  buyer  to  recover  damages  resulting  from  additional  outlays  for  food 
or  labor  or  any  other  expense,  or  injury  to  the  cattle,  including  loss  of 
anticipated  profits  from  the  sale  of  the  cattle,  provided  such  profits 
could  be  shown  with  reasonable  certainty,  and  were  not  purely  specu- 
lative. 

16.  Same— Duty  to  Prevent  Damage. 

Where  a  contract  has  been  breached  the  Injured  party  must  use  rea- 
sonable exertions  to  save  himself  from  the  accruing  loss,  and  can 
charge  the  defaulting  party  only  with  such  damages  as  he  cannot,  with 
reasonable  expense  and  exertion,  prevent 

16.  Same— Breach  of  Contract  of  Sale— Buyer's  Damages. 

The  measure  of  damages  for  a  breach  by  the  seller  of  a  contract  of 
sale  is  the  difference  between  the  contract  and  market  price,  for  the 
buyer  can  indemnify  himself  by  going  into  the  market  and  supplying 
himself,  If  there  Is  a  market  for  the  commodity. 

17.  Same— Prevention  of  Damages— Burden  of  Proof. 

The  burden  of  proving  that  damages  which  have  been  sustained  by  a 
breach  of  contract  could  have  been  prevented  by  the  Injured  party  rests 
upon  the  party  guilty  of  the  breach. 

18.  Same— Promises  to  Repair  Breach. 

A  buyer  of  distillery  slop  for  feeding  purposes  is  not  precluded  from 
recovering  damages  for  a  breach  of  the  provisions  of  the  contract  by 
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which  the  seller  agreed  to  deliver  the  slop  In  suitable  troughs  and  tubs 
for  feeding  purposes,  by  reason  of  the  fact  that  he  did  not  himself  erect 
the  proper  appliances,  where  he  relied  on  rei)eated  promises  of  the  seller 
to  perform  his  obligations  in  the  premises. 

19.  Same. 

The  fact  that  the  party  injured  by  a  breach  of  contract  has  suffered  a 
greater  loss  than  he  reasonably  should  have  suffered  by  reliance  on  the 
defaulting  party's  promises  to  make  good  the  breach  does  not  preclude 
him  from  recovering  such  damages  as  were  sustained  before  he  himself 
should  have  taken  the  requisite  step  to  save  himself  from  loss. 

In  Error  to  the  Circuit  G^urt  of  the  United  States  for  the  East- 
em  District  of  Kentucky. 

This  is  an  action  of  assumpsit  for  the  recovery  of  the  price  of  distillery 
slops  contracted  to  the  defendant  to  be  delivered  at  a  certain  feeding  lot,  being 
all  of  the  slop  made  from  a  daily  consumption  of  1,200  bushels  of  grain  during 
the  operation  of  the  Cedar  Brook  Distillery  between  December  25,  1902,  and 
May  25,  1903. 

The  plaintiff  sets  out  a  copy  of  a  contract  in  writing  between  the  parties, 
and  avers  that  this  slop  was  sold,  delivered,  and  received  according  to  the 
terms  of  this  contract,  but  that  the  defendants  have  failed  and  refused  to 
pay  for  same.  The  defendants  filed  an  answer  and  counterclaim.  In  sub- 
stance they  deny  that  the  writing  produced  by  the  plaintiff  and  sued  upon 
constitutes  the  whole  of  the  contract,  and  say  that  contemporaneously  with 
the  contract  sued  upon  there  was  another  written  agreement  in  respect  of 
the  same  subject-matter,  and  that,  though  the  latter  is  dated  November  18, 
1902,  and  the  former  November  19,  1902,  each  was  made  with  reference  to  the 
other,  and  that  they  should  be  read  together  as  constituting  one  agreement 
This  contract  of  November  18th  is  set  out  and  made  part  of  defendant's 
answer.  This  agreement  so  set  up  as  a  part  of  the  contract  between  the  par- 
ties is  primarily  a  contract  for  the  lease  of  30  acres  of  ground  adjoining  Cedar 
Brook  Distillery,  to  be  used  as  a  feeding  lot  for  cattle  fed  upon  slop  from 
the  distillery ;  and  the  right  to  put  thereon,  and  remove  at  the  end  of  the  lease, 
all  proper  troughs,  pipes,  sheds,  etc.,  proper  for  such  use.  The  parties  to  this 
lease  were  the  Julius  Kessler  &  Co.,  a  corporation  engaged  in  the  operation 
of  Cedar  Brook  Distillery,  and  one  W.  F.  Llllard,  one  of  the  defendants 
herein.  The  term  of  th6  lease  was  10  years,  with  right  of  renewal,  at  an  an- 
nual rental  of  $250.  It  was  also  provided  that  the  lessor,  W.  F.  Lillard,  or  his 
brother,  R.  H.  Lillard,  the  other  defendant  herein,  or  the  firm  of  Llllard 
Bros.,  here  sued  as  partners,  who  are  the  parties  of  the  second  part  to  the 
contract  for  the  sale  of  slops  mentioned  above,  should  have  the  refusal  of  the 
distillery  slops  during  any  year,  at  the  market  price,  and  that  during  any  year 
that  this  option  was  exercised  no  rent  should  be  paid  for  said  lot.  It  is 
averred  that  said  corporation  styled  Julius  Kessler  &  Co.  was  either  a  trustee 
or  agent  acting  for  the  plaintiff,  the  Kentucky  Distilleries  &  Warehouse  Com- 
pany, a  corporation  of  the  state  of  New  Jersey,  and  as  such  was  operating 
said  Cedar  Brook  Distillery  for  the  use  and  benefit  of  the  plaintiff,  and  made 
said  contract  of  leasing  with  said  W.  F.  lillard  for  the  use  and  benefit  of 
said  plaintiff  and  with  reference  to  the  contract  for  sale  of  slops  to  defendants, 
both  of  which  agreements  were  negotiated  together.  It  is  then  averred  that 
both  of  said  contracts  were  made  in  recognition  of  a  custom  and  usage  among 
distilleries  and  feeders  of  slop  that  the  slop  should  be  delivered  In  a  feeding 
lot  adapted  and  fitted  for  the  feeding  of  slop  to  cattle  by  partition  into  suit- 
able pens  to  prevent  crowding,  supplied  with  feeding  troughs,  tanks,  and  tubs, 
80  constructed  through  the  pens  as  to  distribute  the  slop  in  the  most  econom- 
ical way  and  to  the  best  advantage  in  feeding  cattle.  The  defendants  deny 
the  delivery  of  slop  according  to  the  terms  of  the  contract,  or  that  the  plaintiff 
has  complied  with  the  terms  of  the  agreement  as  alleged.  By  way  of  counter- 
claim defendants  say  that,  in  reliance  upon  the  plaintiff's  agreement  to  de- 
liver its  slop  in  such  a  suitable  feeding  lot  adapted  to  economically  feed  same 
as  delivered,  and  upon  notice  that  plaintiff  had  provided  suitable  troughs, 
tanks,  etc.,  as  it  was  bound  to  do,  they  bought  1,421  head  of  cattle,  paying  for 
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Bame  $45,922.80,  and  caused  same  to  be  delivered  In  the  feeding  lot  adjacent 
to  said  distillery ;  but  that  plaintiff  broke  its  contract,  and  did  not  supply  a 
fit  and  suitable  feeding  lot  properly  divided  into  pens  and  supplied  with 
suitable  troughs,  tubs,  or  tanks,  etc.,  and  that  this  failure  to  properly  adapt 
said  lot  for  the  purpose  intended  continued  for  12  weeks  after  delivery  of 
slop  commenced,  at  which  time  plaintiff  did  fit  said  place  for  delivery  of  slop, 
as  it  had  bound  itself  to  do.  It  is  averred  that  plaintiff  was  notified  of  its 
failure  to  divide  said  lot  into  pens  and  to  provide  suitable  troughs,  tubs,  etc., 
**and  repeatedly  promised  to  remedy  said  defects,  and  defendants,  relying  upon 
said  promises,  kept  their  cattle  in  said  insufficient  feeding  lot,  and  tried  to 
fatten  their  cattle  aa  they  had  contemplated  doing  when  their  contract  was 
made,  but  found  themselves  unable  to  do  so."  It  is  then  averred  that  de- 
fendants* cattle  were  greatly  damaged  for  the  want  of  proper  means  tow  feed- 
ing and  distributing  said  slop,  some  dying  from  crowding  and  some  from 
starvation,  while  all  suffered  and  lost  weight;  that  no  other  slop  was  pro- 
curable ;  and  that,  to  prevent  greater  loss,  defendants  bought  grain  and  hay 
and  fed  same  at  great  expense,  but  that,  notwithstanding  their  efforts,  they 
sustained  great  loss,  and  sue  by  way  of  counterclaim  for  the  loss  and  injury 
resulting,  which  aggregates  some  $19,000.  The  plaintiff  filed  a  general  de- 
murrer because  no  defense  to  plaintiff's  petition  or  ground  for  counterclaim 
was  stated.  Tliis  demurrer  was  sustained.  The  defendants  declining  to  plead 
further,  there  was  judgment  for  the  entire  sum  sued  t(x. 

h.  W.  McKee,  L.  C.  WUlis,  and  T.  L.  Edelen,  for  plaintiffs  in  error. 
C.  H.  Stoll,  for  defendant  in  error. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit 
Judges. 

LURTON,  Circuit  Judge,  after  making  the  foregoing  statement 
of  the  case,  delivered  the  opinion  of  the  court. 

Two  questions  arise  upon  the  demurrer  to  the  answer  and  coun- 
terclaim filed  by  the  defendant  in  error.  The  first  concerns  the 
terms  of  the  agreement  between  the  parties,  and  the  second  the 
measure  of  damages  for  the  breach  of  same  by  the  plaintiff.  The 
first  question  may  fairly  be  split  into  two  parts:  First.  To  what 
extent,  if  any,  is  the  agreement  for  the  sale  of  slops  modified,  en- 
larged, or  affected  by  the  agreement  for  the  lease  of  the  ground 
adjacent  to  the  distillery,  made  contemporaneously  with  the  other? 
Second.  Was  it  competent  to  show  the  custom  and  usage  in  respect 
to  the  manner  in  which  distillery  slops  were  delivered  for  feeding 
purposes? 

The  first  question  is  not  difficult  of  solution.  The  averments  of 
fact  in  the  answer  and  counterclaim  must  be  taken  to  be  true.  If, 
as  averred,  Julius  Kessler  &  Co.  were  acting  for  the  Kentucky 
Distilleries  (Jompany  both  in  leasing  the  Lillard  lot  for  feeding  pur- 
poses and  in  the  operation  of  Cedar  Brook  Distillery,  and  if,  as 
averred,  the  two  agreements  were  negotiated  at  the  same  time,  and 
with  reference  to  each  other,  we  may  look  to  both  to  see  how  far 
each  is  affected  or  interpreted  by  the  terms  of  the  other.  When 
we  do  this,  when  we  place  the  two  contracts  side  by  side,  and  read 
them  together,  we  can  only  see  that  the  distilleries  company  was 
looking  forward  to  a  sale  of  its  slop,  possibly  to  W.  F.  Lillard,  pos- 
sibly to  his  brother,  or  to  both  as  a  copartnership,  and  was  by  the 
lease  preparing  a  place  to  be  used  by  whoever  should  buy  its  slops 
as  a  feeding  lot  when  slop  should    be  delivered  and  fed    to  cattle* 
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The  leasing  contract  does  not  in  express  terms  obligate  the  lessee 
to  divide  the  lot  into  pens,  or  put  in  pipes,  or  feeding  troughs, 
tanks,  or  tubs,  or  to  do  any  specific  thing  except  to  erect  and  main- 
tain an  outside  fence.  That  the  lot  was  leased  "to  be  used  as  a 
cattle  feeding  lot"  can  hardly  be  regarded  as  a  covenant  to  put  in 
cross-fences,  or  piping  or  troughs,  or  sheds,  but  as  a  privilege,  with 
the  right  to  remove  all  such  improvements  at  the  end  of  the  lease. 
If  W.  F.  Lillard  or  Lillard  Bros,  should  exercise  the  right  to  re- 
ceive and  feed  the  slops  made  at  Cedar  Brook  Distillery — sl  right 
extended  by  the  contract  of  leasing — a  different  question  would 
arise;  for,  in  the  absence  of  some  other  agreement  between  the  par- 
ties, there  would  be  the  question  as  to  the  operation  of  the  custom 
and  usage  in  the  sale  and  delivery  of  such  slop  to  deliver  same 
in  a  feeding  lot  adapted  to  feeding  purposes.  But  this  would  be 
an  obligation  or  term  of  the  agreement  which  would  attach  itself 
as  a  term  of  a  contract  for  the  sale  of  slop,  and  would  not  grow 
out  of  any  express  or  implied  obligation  found  in  this  contract  of 
leasing.  If  we  assume  that  Lillard  Bros,  had  the  right  to  take  all 
the  slop  made  by  the  Cedar  Brook  Distillery  at  the  market  price 
by  virtue  of  the  option  contained  in  the  lease  agreement,  they  did 
not  do  so.  Upon  the  contrary,  they  entered  into  a  separate  writ- 
ing, by  which  they  contracted  for  the  slop  from  a  daily  consump- 
tion of  only  1,200  bushels  of  grain,  though  it  appears  that  the  dis- 
tillery had  a  daily  mashing  capacity  of  1,800  bushels.  The  price 
for  this  slop  is  also  settled,  and  not  left  to  be  determined  by  the 
market  price.  Each  contract  is  apparently  complete  in  itself,  and 
needs  no  reference  to  the  other  to  be  understood. 

The  pivotal  question  raised  by  the  demurrer  is  as  to  the  effect 
to  be  given  to  the  averment  in  the  answer  that  both  contracts  were 
made  with  reference  to  and  in  recognition  of  a  custom  or  usage  that 
parties  contracting  to  sell  distillery  slops  for  feeding  cattle  do  so 
with  the  mutual  understanding  that  the  slop  shall  be  supplied  or 
delivered  to  a  feeding  lot  supplied  with  suitable  cattle  pens  equip- 
ped with  pipes,  troughs,  tubs,  and  tanks  adapted  to  distribute  the 
slop  in  a  manner  for  convenient  feeding  to  cattle.  The  court  below 
was  of  opinion  that  upon  the  facts  of  this  case  evidence  of  such  a 
custom  or  usage  would  be  inadmissible  upon  the  ground  that  it 
would  vary  or  contradict  the  terms  of  a  written  contract,  or  add 
a  new  term  to  a  complete  agreement.  Nothing  can  be  plainer  than 
that  it  is  not  admissible  to  contradict  a  contract,  written  or  oral, 
by  evidence  of  a  custom  or  usage.  Barnard  v.  Kellogg,  10  Wall. 
383,  390,  19  L.  Ed.  987 ;  Grace  v.  Cent.  Am.  Ins.  Co.,  109  U.  S.  278, 
279,  3  Sup.  Ct.  207,  27  L.  Ed.  932 ;  The  Gazelle,  128  U.  S.  474,  486, 
9  Sup.  Ct  139,  32  L.  Ed.  496;  Seitz  v.  Brewers'  M.  Co.,  141  U.  S. 
510,  12  Sup.  Ct.  46,  35  L.  Ed.  837 ;  Dennis  v.  Slyfield,  117  Fed.  474, 
54  C.  C.  A.  520 ;  12  Cyclopedia,  and  cases  cited,  1091.  Touching 
the  inadmissibility  of  custom  or  usage  if  repugnant  to  a  term  of  con- 
tract, Justice  Harlan  has  most  happily  stated  the  rule  and  its  reason 
in  Grace  v.  Am.  Cent.  Ins.  Co.,  cited  above.  "In  Barnard  v.  Kel- 
Jogg/'  says  the  learned  justice  (10  Wall.  383,  19  L.  Ed.  987),  "this 
court  quotes   with  approval  the  language  of  Lord  Lyndhurst  in 
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Blockett  V.  Royal  Exchange  Assurance  G).,  2  Cromp  &  Jervis,  244, 
that  'usage  may  be  admissible  to  explain  what  is  doubtful;  it  is 
never  admissible  to  contradict  what  is  plain.'  This  rule  is  based 
upon  the  theory  that  the  parties,  if  aware  of  any  usage  or  custom 
relating  to  the  subject-matter  of  their  negotiations,  have  so  ex- 
pressed their  intention  as  to  take  the  contract  out  of  the  operation 
of  any  rules  established  by  mere  usage  or  custom/'  Every  writ- 
ten or  oral  contract,  and  especially  such  as  relate  to  trade  or  mer- 
cantile agreements,  is  presumably  made  with  reference  to  the  known 
and  established  custom  and  usages  which  prevail  in  respect  to  such 
agreements.  Evidence  of  such  prevailing  custom  or  usage  is  there- 
fore admissible  for  the  purpose  of  explaining  the  meaning  of  words 
or  phrases  which  would  otherwise  not  explain  the  intention  of  the 
parties,  and  also  to  annex  to  such  contracts  certain  incidents  which 
it  is  supposed  the  parties  intended  to  tacitly  annex,  when  the  words 
they  have  used  do  not  necessarily  exclude  the  ordinary  operation 
of  such  custom  or  usage.  But  the  evidence  of  custom  can  neither 
contradict,  destroy,  nor  modify  what  is  otherwise  plain.  Renner 
V.  Bank  of  Columbia,  9  Wheat.  681,  587,  6  L.  Ed.  166 ;  Bliven  v.  New 
England  Screw  Co.,  23  How.  420,  431,  16  L.  Ed.  510,  514;  Robin- 
son V.  U.  S.,  13  Wall.  363,  20  L.  Ed.  653 ;  1  Addison  on  Contracts, 
§  56;  Capitol  Gas  &  Electric  Co.  v.  Gaines,  49  S.  W.  462,  20  Ky. 
Law  Rep.  1468;  Johnson  v.  Roylton,  7  Queen's  Bench,  438;  Flor- 
ence Machine  Co.  v.  Daggett,  135  Mass.  582;  Bryan  v.  Spurgin,  5 
Sneed,  681 ;  The  Delaware,  14  Wall.  579,  603,  20  L.  Ed.  779 ;  Na- 
tional Bank  v.  Burkhardt,  100  U.  S.  686,  25  L.  Ed.  766;  Cyclopedia 
of  Law  and  Procedure,  vol.  12,  p.  1082  et  seq.,  and  cases  cited. 

In  Renner  v.  Bank  of  Columbia,  cited  above,  evidence  of  a  local 
custom  that  payment  of  a  note  should  not  be  demanded  until  the 
fourth  day  after  due,  contrary  to  the  law  merchant,  which  gave 
only  three  days  of  grace,  was  held  admissible  in  order  to  understand 
the  intent  of  the  parties  to  a  note  made  in  reference  to  it.  Among 
other  things,  the  court  said : 

"It  is  said,  however,  that  the  effect  of  this  testimony  is  to  alter  and  vary 
by  parol  evidence  the  written  contract  of  the  parties.  If  this  Is  the  light  in 
which  It  is  to  be  considered,  there  can  be  no  doubt  that  It  ought  to  be  laid 
entirely  out  of  view,  for  there  is  no  rule  of  law  better  settled,  or  more  salu- 
tary in  its  application  to  contracts,  than  that  which  precludes  ttie  admission 
of  parol  evidence  to  contradict  pr  substantially  vary  the  legal  import  of  a 
written  agreement  Evidence  of  usage  or  custom  Is,  however,  never  consid- 
ered of  this  character;  but  is  re<'eived  for  the  purpose  of  ascertaining  the 
sense  and  understanding  of  parties  by  their  contracts,  which  are  made  with 
reference  to  such  usage  or  custom ;  for  the  custom  then  becomes  a  part  of  the 
contract,  and  may  not  improperly  be  considered  the  law  of  the  contract,  and 
it  rests  upon  the  same  principle  as  the  doctrine  of  the  lex  loci.  All  contracts 
are  to  be  governed  by  the  law  of  the  place  where  they  are  to  be  performed ; 
and  this  law  may  be,  and  usually  is,  proved  as  matter  of  fact  The  rule  is 
adopted  for  the  purpose  of  carrying  into  effect  the  intention  and  understand- 
ing of  the  parties.  That  the  note  in  question  was  to  be  paid  at  the  Bank  of 
Columbia,  and  to  be  governed  by  the  regulations  and  custom  of  the  institution, 
and  80  understood  by  all  parties,  cannot  admit  of  a  doubt" 

In  Bliven  v.  New  England  Screw  Co.,  cited  above,  evidence  was 
admitted  of  a  custom  of  the  factory  to  fill  orders  only  in  the  order 
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in  which  tliey  -were  received,  in  defense  to  a  suit  for  not  supplying 
a  sufficient  quantity  of  an  article  ordered.    The  court  said : 

^XTustomary  rights  and  incidents  uniyersally  attaching  to  the  subject-matter 
of  the  contract  in  the  place  where  it  was  made  are  impliedly  annexed  to  the 
language  and  terms  of  the  contract,  unless  the  custom  is  particularly  and  ex- 
pressly excluded.** 

In  Robinson  v.  U.  S.,  cited  above,  evidence  was  received  to  show 
a  usage  of  trade  to  deliver  barley  in  sacks,  the  contract  being  silent 
as  to  how  delivery  should  be  made.  So,  too,  evidence  of  custom 
or  usage  is  admissible  to  interpret  words  or  phrases  in  a  contract, 
written  or  oral,  which  are  of  doubtful  signification.  Barnard  v. 
Kellogg,  10  Wall.  389,  390,  19  L.  Ed.  987. 

The  contract  in  suit  is  not  only  peculiar  in  respect  to  its  subject, 
but  as  to  the  conditions  and  place  of  delivery.  The  daily  product 
of  slop  is  to  be  "delivered"  by  the  distiller  at  a  "feeding  lot"  sup- 
plied by  the  distiller.  How  is  this  delivery  to  be  made?  Is  it  to 
be  piped,  or  delivered  in  barrels,  tubs,  or  tanks?  Obviously  this 
is  a  question  which  must  be  answered  by  reference  to  the  usual  and 
customary  mode  prevailing  among  those  who  furnish  and  those 
who  feed  such  slop.  But  it  is  to  be  delivered  at  a  particular  place 
supplied  by  the  seller — ^a  "feeding  lot."  That  this  place  is  to  be 
supplied  by  the  seller  is  plain,  although  it  has  been  suggested  that 
when  Lillard  Bros,  became  themselves  the  purchasers  and  feeders 
of  the  slop  made  at  Cedar  Brook  Distillery  they  themselves  sup- 
plied the  feeding  lot.  This  contention  is  founded  upon  a  clause 
in  the  leasing  contract  which  provided  that,  if  the  defendants  should 
themselves  exercise  the  option  of  feeding  the  distillery  slop,  the 
lessor,  W.  F.  Lillard,  should  receive  no  rent  for  that  season.  This 
is  a  specious  argument.  The  subject  of  the  lease  was  an  unim- 
proved and  unfenced  parcel  of  30  acres  of  ground.  It  was  leased 
for  a  term  of  10  years  at  an  annual  rental  of  $250,  "to  be  used  for 
a  feeding  lot  for  cattle."  The  expectation  was  that  this  naked  lot 
would  be  adapted  for  use  as  a  feeding  lot,  for  the  right  to  put  in 
sheds,  pipes,  and  troughs  is  granted,  with  the  right  to  remove  them 
at  end  of  lease.  One  term  of  the  contract  of  leasing  was  that 
either  or  both  of  the  Lillards  might  have  an  option  to  take  the  dis- 
tillery slops  during  any  season  at  market  price,  but  that  during  the 
period  of  their  exercise  of  this  privilege  they  should  receive  no  rent. 
But  the  exercise  of  this  option  would  not  terminate  the  lease  or 
change  the  relation  of  the  distillery  company  to  the  property.  It 
was  nothing  more,  in  substance,  than  an  agreement  that  if  the  Lil- 
lards should  choose  to  take  the  produce  of  slop  during  any  season, 
they  should  pay  the  market  price,  and  also  remit  rent  otherwise 
demandable.  Now,  what  did  the  parties  intend  by  the  agreement 
that  this  daily  product  of  distillery  slop  should  be  delivered  at  a 
"feeding  lot"  supplied  by  the  distillery  company,  the  plaintiflf  in 
this  case?  How  was  delivery  to  be  made?  What  did  they  mean 
by  a  "feeding  lot"  ?  Did  they  mean  a  bare  lot,  or  one  divided  into 
suitable  subdivisions,  and  supplied  with  feeding  troughs,  tubs, 
tanks,  etc.,  adapted  to  receive  and  distribute  distillery  slop?  The 
question  is  not  whether,  under  the  leasing  contract,  there  is  an 
67  C.a A. — 6  .  .  . 
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implied  agreement  that  the  lessee  shall  subdivide  the  leased  lot,  or 
equip  it  with  facilities  for  either  feeding  or  caring  for  cattle,  but 
whether,  under  the  contract  for  the  sale  and  "delivery"  of  slop  at 
a  "feeding  lot,"  there  is  such  an  obligation. 

The  fourth  clause  of  the  contract  K)r  the  sale  of  this  slop  provides 
that  the  buyers  "shall  have  the  privilege  of  using  the  necessary 
troughs  and  tubs  which  the  first  party  [the  Kentucky  Distillery  & 
Warehouse  Company]  is  to  place  in  feeding  lot  leased  from  W.  F. 
Lillard."  Of  this  claim  the  circuit  judge  said,  in  substance,  that 
it  implied  no  duty  or  obligation  to  place  troughs,  tubs,  etc.,  in  the 
feeding  lot,  but  expresses  a  mere  benevolent  purpose,  and  confers 
the  privilege  of  using  same  so  far  as  necessary  in  case  this  purpose 
is  carried  out.  Thus  construed,  the  court  was  of  opinion  that  evi- 
dence of  a  custom  or  usage  which  would  impose  a  positive  obliga- 
tion would  be  repugnant.  But  we  cannot  agree  to  this  interpre- 
tation. In  reference  to  contracts  where  custom  is  ordinarily  com- 
prehended as  part  of  the  agreement  the  rule,  as  we  understand  it 
to  be,  is  that  evidence  of  such  custom  and  usage  is  not  to  be  ex- 
cluded, unless  the  language  employed  by  the  parties  is  found  to  be 
plainly  irreconcilable  with  the  rule  imposed  by  custom.  The  char- 
acter of  the  contract  here  in  issue  is  such  as  to  raise  a  strong  pre- 
sumption that  the  agreement  to  deliver  at  a  cattle  feeding  lot  raises 
a  strong  presumption  that  the  delivery  is  to  be  according  to  the 
prevailing  custom  under  such  agreements,  and  the  obligations  im- 
posed by  rule  should  be  recognized  as  a  part  of  this  agreement  un- 
less the  fourth  clause  of  the  contract  plainly  and  explicitly  mani- 
fests an  intention  to  substitute  for  the  obligation  imposed  by  cus- 
tom and  usage  the  mere  option  of  the  seller  to  furnish  the  usual 
and  necessary  facilities  for  distributing  and  feeding  such  slop. 

But  there  is  another  and  more  reasonable  construction  of  this 
provision,  when  read  in  connection  with  its  context  and  in  the  light 
of  the  prevailing  custom  under  such  contracts,  and  that  is  that  its 
purpose  was  to  limit  the  right  of  the  Lillard  Bros,  to  the  use  of 
only  such  feeding  troughs,  tubs,  etc.,  as  shall  be  necessary  for  the 
feeding  of  the  slop  contracted  to  them.  This  is  a  reasonable  lim- 
itation of  the  rule  imposed  by  custom  or  usage  in  such  cases,  in 
view  of  the  fact  that  the  mashing  capacity  of  the  distillery  was 
1,800  bushels  of  gjain  per  day,  while  Lillard  Bros,  agree  only  to 
take  the  slop  produced  from  a  daily  mash  of  1,200  bushels.  If, 
therefore,  the  feeding  lot  aflForded  feeding  facilities  for  a  greater 
number  of  cattle  than  could  be  expected  to  consume  the  slop  con- 
tracted to  Lillard  Bros.,  this  provision  would  limit  their  use  to  such 
facilities  as  were  necessary,  and  enable  the  surplus  of  slop  to  be 
fed  under  some  other  arrangement.  We  therefore  regard  this 
clause  as  one  which  is  not  repugnant  to  the  operation  of  the  rule 
imposed  by  custom  and  usage,  but  a  recognition  of  that  usage. 
Without  the  aid  of  this  evidence  of  custom  this  clause  would  be 
ambiguous,  for  it  would  not  be  clear  whether  an  obli^tion  to  sup- 
ply the  necessary  feeding  troughs,  tubs,  etc.,  was  imposed  or  a 
mere  purpose  to  do  so  expressed.  Neither  do  we  think  the  answer 
and  cross-claim  should  be  interpreted  as  averring  that  there  was 
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another  and  separate  contract  in  parol,  by  which  the  feeding  lot  was  to 

be  subdivided,   and  supplied  with  suitable  troughs,  pipes,  tubs,  etc. 

The  language  used  by  the  pleader  means  that  such  an  agreement  was 

made  because  the  contract  was  made  in  recognition  of  the  obligation 

imposed  by  operation  of  the  prevailing  custom.    That  the  parties  should 

in  their  negotiations  recognize  the  rule  of  custom  is  not  to  add  a  new 

term  by  parol,  but  a  recognition  that  it  is  a  term  of  the  written  contract 

by  operation  of  the  custom. 

The  court  also  sustained  the  general  demurrer  because  it  was  of  opin- 
ion that  none  of  the  items  of  damage  set  out  in  the  counterclaim  were 
recoverable,  assuming  the  contract  to  have  been  breached  as  averred. 
The  cross-claim  is  for  special  items  of  damage,  and  includes  no  count 
for  general  damages.  The  items  are :  (1)  The  death  of  67  head  of 
cattle  from  crowding  and  starvation.  (2)  Loss  of  gain  in  weight  and 
condition  of  cattle  because  insufficiently  supplied  with  slop.  (3)  Cost 
of  meal,  hay,  etc.,  and  extra  labor,  necessitated  by  the  failure  to  com- 
ply with  the  agreement.  The  ground  upon  which  this  conclusion  is 
defended  is  that  while  the  defendants  might  recover  what  it  cost  them 
to  supply  suitable  troughs,  pens,  tubs,  etc.,  and  damages  for  any  loss 
necessarily  incurred  while  supplying  the  means  for  properly  distributing 
slop  for  feeding,  or  loss  of  gain  sustained  by  a  prompt  sale  of  the  cattle 
when  the  distributing  and  feeding  appliances  were  found  insufficient, 
they  did  neither  of  these  things,  but  continued  to  receive  slop  and  feed  it 
to  their  cattle,  although  the  mcilities  were  not  such  as  they  had  a  right 
to  demand.  The  distinction  between  general  and  special  damages  is 
not  always  obvious.  The  one  is  supposed  to  be  such  damages  as  the 
law  impUes  and  presumes  from  the  breach  complained  of,  while  special 
damages  are  such  as  have  proximately  resulted,  but  do  not  always 
immediately  result,  from  such  a  breach,  and  will  not,  therefore,  be  im- 
plied by  law.  13  Cyclopedia  of  Law,  p.  13 ;  Lawrence  v.  Porter,  63 
Fed.  62,  64,  11  C.  C.  A.  27,  26  L.  R.  A.  167 ;  Parsons  v.  Sutton,  66 
N.  Y.  92,  98.  But  special  circumstances  will  justify  recovery  of  special 
damages  when  specifically  sued  for,  if  they  proximately  follow  from 
the  breach,  and  are  such  as  might  reasonably  be  within  the  contempla- 
tion of  the  parties.  Lawrence  v.  Porter,  63  Fed.  62,  64,  11  C.  C.  A. 
27,  26  L.  R.  A.  167.  The  counterclaim  avers,  in  substance,  that  prior 
to  December  25,  1902,  and  before  plaintiff  had  subdivided  said  feeding 
lot  into  suitable  cattle  pens  or  constructed  suitable  lead  troughs,  tubs, 
or  tanks,  and  feeding  troughs,  plaintiff  notified  defendants  "that  the 
feeding  pens,  tubs,  tanks,  troughs,  and  slop  would  be  ready  on  said 
date,  and  that  plaintiif  would  be  ready  to  deliver  to  the  defendants 
the  slop  as  it  had  contracted  to  do,  and  thereupon  the  defendants,  re- 
lying upon  said  notice,  and  upon  its  said  contract  with  the  plaintiff,'* 
bought  and  placed  in  said  feeding  lot  for  the  purpose  of  consuming 
the  slop  so  to  be  delivered  1,421  head  of  cattle,  but  that  plaintiff  failed 
ahd  refused  to  furnish  suitable  tubs,  lead  troughs,  tanks,  feeding  troughs, 
etc.,  as  it  had  agreed  to  do,  and  for  a  period  of  12  weeks  failed  to  comply 
with  its  contract  imtil  12  weeks  had  elapsed.  They  also  aver  that 
plaintiff's  attention  was  called  to  its  failure  in  these  respects,  "and  that 
plaintiff  repeatedly  promised  to  remedy  said  defects,  and  these  defend- 
ants, relying  on  said  promises,  kept  their  cattle  in  the  insufficient  pens, 
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and  tried  to  fatten  their  cattle  as  they  had  contemplated  doing  when 
the  contract  was  made^  but  found  themselves  unable  to  do  so."  Now, 
the  very  object  of  this  contract  was  to  procure  slop  delivered  in  such 
way  as  that  it  might  be  economically  fed  for  the  purpose  of  fattening 
cattle.  This  purpose  was  one  which  inhered  in  the  very  nature  of  the 
agreement,  and  was  therefore  a  purpose  of  which  the  distillery  com- 
pany had  notice.  Under  such  circumstances  it  is  very  obvious  that  if 
the  plaintiif  had  furnished  no  slop,  or  had  furnished  only  a  part  of  that 
it  contracted  to  supply,  the  loss  resulting  from  any  outlay  for  other  food 
or  for  labor  necessitated,  or  any  other  expense,  as  well  as  any  injury 
to  the  cattle  consequent  upon  insufficient  supply  of  slop,  would  be  re- 
coverable as  the  natural  and  proximate  residt  of  the  breach.  Neither 
would  defendants  be  necessarily  excluded  from  recovering  the  damages 
resulting  from  loss  of  gain  or  profit  anticipated,  provided  they  are  capa- 
ble of  being  shown  with  reasonable  certainty,  and  are  not  purelv  spec- 
ulative. Hitchcock  v.  Anthony,  83  Fed.  779,  28  C.  C.  A.  80;  U.  S.  v. 
Behan,  110  U.  S.  338,  4  Sup.  Ct.  81,  28  L.  Ed.  168;  Howard  v.  Still- 
well  Co.,  139  U.  S.  199,  206,  11  Sup.  Ct.  500,  36  L.  Ed.  147;  New 
Market  Co.  v.  Embry,  48  S.  W.  980,  20  Ky.  Law  Rep.  1130. 

But  counsel  for  defendant  in  error  say  that  Lillard  Bros,  do  not  aver 
that  slop  was  not  furnished,  and  only  claim  damages  because  the  feeding 
lot  was  not  divided  into  pens  and  supplied  with  sufficient  and  suitable 
troughs,  tubs,  tanks,  etc.  But  if  the  slop  was  not  delivered  in  the  man- 
ner contemplated  under  the  contract,  but  in  such  way  as  that  it  could 
not  be  advantageously  fed,  the  damages  consequent  are  of  the  same 
kind  as  if  there  had  been  a  breach  as  to  the  quantity  or  quality.  A 
delivery  in  the  way  contemplated  by  the  prevailing  custom  was  as  much 
a  part  of  the  contract  as  the  furnishing  of  the  slop  itself. 

But  it  is  said  that  these  special  damages  might  have  been  prevented 
if  the  defendants  had  themselves  divided  the  lot  into  pens  and  put  in 
proper  lead  and  feeding  troughs,  tubs,  tanks,  etc.,  and  that  it  was  their 
duty  to  save  themselves  from  the  large  losses  they  now  sue  for  when 
they  might  have  done  these  things  at  comparatively  small  cost.  When 
a  contract  has  been  breached  the  party  entitled  to  its  benefit  must  use 
reasonable  exertions  to  save  himself  from  the  loss  arising,  and  can 
charge  the  other  party  only  with  such  damages  as  he  could  not,  with 
reasonable  expense  and  exertion,  prevent.  Lawrence  v.  Porter,  63 
Fed.  63,  65,  11  C.  C.  A.  27,  26  L.  R.  A.  167 ;  Warren  v.  Stoddart, 
105  U.  S.  224,  26  L.  Ed.  1117;  Wicker  v.  Hoppock,  6  Wall.  94,  99, 
18  L.  Ed.  752.  In  case  the  contract  breached  is  one  of  bargain  and  sale, 
the  rule  of  damages  for  a  breach  by  the  seller  is  the  diiference  between 
the  contract  and  market  price,  for  the  buyer  can  indemnify  himself  by 
going  into  the  market  and  supplying  himself,  if  there  is  a  market  for  the 
commodity.  Lawrence  v.  Porter,  cited  above.  But  where  the  contract 
is  of  a  different  description  the  duty  of  the  party  entitled  to  the  benefit  of 
the  contract  in  respect  to  a  course  calculated  to  mitigate  his  loss  mu^ 
depend  upon  circumstances.  The  burden  of  proving  that  the  damages 
which  have  been  sustained  in  such  cases  could  have  been  prevented 
rests  upon  the  party  guilty  of  the  breach  of  contract.  Costigan  v.  The 
M.  &  H.  R.  Co.,  2  Denio,  609,  43  Am.  Dec.  758 ;  Hamilton  v.  Mc- 
Pherson,  28  N.  Y.  72,  77,  84  Am.  Dec.  330.    In  the  case  at  bar  it  is 


Digitized  by  VjOOQIC 


L1I.I.ARD    V.   KENTUCKY   DISTILLERIES  A  WAKEHOUSE   CO.  85 

insisted  that  the  defendants  should  have  adapted  the  feeding  lot  for  the 
proper  feeding  of  cattle  with  slop  by  proper  subdivisions,  lead  and  feed 
troughs,  etc,  and  charged  same  to  plaintiflF,  or  sold  the  cattle  and  sued 
for  file  loss.  But  these  suggestions  entirely  overlook  the  averment  of 
the  counterclaim  that,  when  notified  of  the  condition  of  matters,  the 
plaintiff  repeatedly  promised  to  perform  their  contract,  and  remedy  the 
matter  complained  of,  and  that  in  reliance  upon  these  promises  they 
continued  to  feed  their  cattle  as  best  they  could,  but  that  it  was  12 
weeks  before  these  promises  were  kept.  Thus  it  appears  that  the  re- 
peated promises  made  by  the  plaintiff,  and  the  reliance  of  defendants 
upon  those  promises,  have  resulted  in  enlarging  the  injury  they  have 
suffered  beyond  their  probable  loss  if  they  had  disregarded  such  prom- 
ises and  taken  a  different  course  to  save  themselves.  That  the  de- 
fendants should  now  have  their  complaint  dismissed  because  the  dam- 
ages suffered  are  greater  than  they  would  have  been  if  defendants  had 
not  credulously  accepted  the  assurances  of  the  plaintiff  itself  would 
be  a  crying  injustice.  It  may  be  that  defendants  relied  upon  plaintiff's 
promises  unreasonably  long,  and  that  they  should  not,  therefore,  be  per- 
mitted to  recover  such  part  of  their  loss  as  should  have  been  prevented. 
That  will  be  a  question  upon  the  evidence.  Upon  the  averments  of  the 
counterclaim  there  is  no  rational  ground  for  saying  that  the  entire  spe- 
cial damage  sustained  should  have  been  prevented.  But  assuming  that 
defendants  have  suffered  a  greater  loss  than  they  reasonably  should  by 
reliance  upon  plaintitiff's  promises,  they  certainly  are  not  by  that  course 
precluded  from  recovering  such  damages  as  were  sustained  before  they 
were  bound  to  make  the  requisite  changes  themselves.  Plaintiff  can 
only  escape  such  part  of  the  damages  as  should  have  been  prevented, 
and  the  burden  is  upon  it  to  show  what  the  damages  are  which  it  was 
the  duty  of  plaintiff,  under  the  facts,  to  have  prevented. 

As  the  demurrer  went  to  all  the  damages,  it  was  too  broad,  and  should 
have  been  overruled. 

Reverse,  with  direction  to  overrule  the  demurrer,  with  leave  to  plead. 

Following  will  be  found  the  opinion  of  the  court  below  (COCHRAN, 
District  Judge) : 

This  Is  an  action  to  recover  $10,140,  the  purchase  price  of  slop  made  from 
1,200  bushels  of  grain  at  the  Cedar  Brook  Distillery  in  Anderson  county,  Ky., 
each  day  It  ran  between  December  25,  1902,  and  May  25,  1903,  delivered  under 
a  written  contract  of  sale  between  the  plaintiff  and  the  defendants  dated  No- 
vember 19,  1902,  and  set  forth  in  full  in  the  petition.  The  delivery  was  on  a 
lot  adjacent  to,  if  not  adjoining,  said  distillery,  where  it  was  fed  by  defend- 
ants to  cattle  owned  by  them.  An  answer  and  counterclaim  has  been  filed  by 
defendants.  It  consists  of  two  paragraphs,  the  second  of  which  contains  the 
counterclaim.  It  is,  in  substance,  that  said  contract  of  sale  does  not  contain 
Ibe  entire  contract  between  the  plaintiff  and  defendants  entered  into  at  the 
time  said  writing  was  executed ;  that  a  lease  of  said  lot  made  by  the  defend- 
ant W.  F.  Lillard  to  Julius  Kessler  &  Co.,  a  corporation,  dated  November  18, 
1902,  and  referred  to  in  the  contract  of  sale,  a  certain  usage  in  the  case  of 
similar  contracts  between  distillers  and  cattle  men  as  to  the  action  of  the  dls- 
tillerB,  and  a  verbal  agreement  between  plaintiff  and  defendants  formed  a 
part  of  said  contract  and  with  said  contract  of  sale  constituted  the  entire 
contract  between  them ;  that  by  said  contract  as  thus  made  up  plaintiff  agreed 
to  divide  said  lot  by  suitable  fencing  into  not  less  than  five  pens  for  the  sepa- 
ration of  the  cattle  into  groups,  and  to  provide  a  lead  trough  with  suitable 
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falls  and  connections  running  through  the  pens  longitudinally,  and  other  suit- 
able troughs  and  tanks  or  tubs  for  the  distribution  and  storing  of  the  slop; 
that  the  plaintiff  failed  to  comply  with  its  contract  in  tliis  particular,  and 
that  by  reason  of  such  failure  67  head  of  cattle  died  from  starvation,  crowd- 
ing, and  other  casualties,  to  defendants'  damage  in  the  sum  of  |2,166.78; 
1,340  head  did  not  fatten  as  they  would  have  to  the  extent  of  115  pounds  per 
head,  and  did  not  sell  for  as  much  otherwise  as  they  would  have  to  the  extent 
of  75  cents  per  100  pounds,  to  their  damage  on  the  one  account  in  the  sum  of 
$0,540.25  and  on  the  other  in  the  sum  of  $9,115.20 ;  and  they  were  compelled 
to  furnish  extra  hands  to  care  for  and  look  after  the  cattle  and  additional 
feed,  to  wit,  oil  seed  meal  and  hay,  to  their  damage  on  account  of  the  hands 
in  the  sum  of  $100  and  on  account  of  the  feed  in  the  sum  of  $1,820 — making 
a  total  damage  of  $19,751.23.  The  plaintiff  has  filed  demurrers  to  said  plead- 
ings and  motions  to  elect  and  strike  out.  The  demurrers  are  to  certain  por- 
tions of  each  paragraph  and  to  each  paragraph  as  a  whole.  I  do  not  think 
that  a  demurrer  to  a  portion  of  a  paragraph  of  a  pleading  is  correct  practice. 
If  any  portion  thereof  is  improper,  it  should  be  reached  by  a  motion  to  strike 
out  But,  whether  so  or  not,  it  is  in  order  first  to  inquire  whether  the  de- 
murrer to  each  paragraph  as  a  whole  is  well  taken  as  to  both  or  either  para* 
grapli.  If  so,  it  will  be  unnecessary  to  inquire  further  in  regard  to  the  pro- 
priety of  any  particular  portions  of  said  paragraphs.  The  disposition  of  the 
motions  to  elect  and  strike  out  should  abide  the  disposition  of  such  demurrers 
also. 

And  first,  as  to  the  second  paragraph,  setting  forth  the  counterclaim.  The 
contract  of  sale  dated  November  19,  1902,  certainly  contains  no  such  agree- 
ment on  plain  tiff  *8  part  as  defendants  rely  on.  There  is  no  reference  in  it 
whatever  to  the  matter  of  fencing.  It  provides  that  the  plaintiff  will  deliver 
and  the  defendants  receive  and  accept  the  slop  at  said  lot,  referred  to  as  **the 
feeding  lot  recently  leased  from  W.  F.  Llllard  near  Cedar  Brook  Distillery." 
and  that  defendants  should  have  the  privilege  of  using  the  "necessary  troughs 
and  tubs"  which  the  plaintiff  "is  to  place"  in  said  lot  In  the  Imperial  Dic- 
tionary it  is  said  that  the  word  "  *is*  forms  with  the  infinitive  a  particular 
future  tense,  which  often  expresses  duty,  necessity,  or  purpose."  Here  it  does 
not  express  necessity.  Nor  can  it  be  said  to  express  duty,  as  the  clause  con- 
fers on  defendants  a  privilege,  and  not  a  right,  which  is  the  correlative  of 
duty.  It  must,  then,  express  purpose.  It  is  the  privilege  of  using  the  neces- 
sary troughs  and  tubs  which  it  Is  the  purpose  of  plaintiff  to  place  in  said  lot 
that  Is  conferred  on  defendants.  There  is  no  other  provision  in  said  contract 
of  sale  making  any  reference  to  said  lot,  or  to  troughs,  tubs,  or  tanks. 

Then  as  to  the  lease  dated  November  18,  1902.  Two  questions  arise  in  this 
connection.  One  is  as  to  whether,  under  the  allegations  of  defendants'  plead- 
ing, said  lease  can  be  read  in  connection  with  said  contract  of  sale  as  forming 
a  part  of  the  contract  between  plaintiff  and  defendants.  The  conditions  under 
which  two  or  more  writings  can  be  read  together  as  constituting  one  contract 
are  thus  stated  by  Mr.  Justice  Clifford  in  the  case  of  Bailey  v.  H.  &  St.  J. 
R.  R.  Co.,  17  Wall.  96,  21  L.  Ed,  Gil:  "It  is  well-settled  law  that  several 
writings  executed  between  the  same  parties  substantially  at  the  same  time, 
and  relating  to  the  same  subject-matter,  can  be  read  together  as  forming 
I>arts  of  one  transaction."  According  to  this,  three  things  are  essential :  (1) 
The  writings  must  be  "between  the  same  parties";  (2)  they  must  have  been 
executed  "substantially  at  the  same  time" ;  (3)  they  must  relate  "to  the  same 
subject-matter."  Further  on  in  the  opinion  he  says  that  It  must  appear  also 
"that  the  several  writings  are  parts  of  a  single  transaction,  either  from  the 
writings  themselves  or  by  extrinsic  evidence;  as  it  may  be  that  the  same 
I)arties  have  had  more  than  one  transaction  in  one  day  of  the  same  general 
nature."  It  is  alleged  by  the  defendants  In  their  pleading  that  the  two  writ- 
ings in  question  were  executed  as  parts  of  one  and  the  same  transaction.  This 
allegation  must  be  accepted  as  true  on  the  demurrer.  It  may  be  assumed  also 
that  they  were  executed  substantially  at  the  same  time,  and  that  in  part  at 
least  they  relate  to  the  same  subject-matter.  But  on  their  face  they  are  not 
between  the  same  parties.  The  contract  of  sale  is  between  plaintiff  and  de- 
fendants ;  the  lease  between  W.  F.  Llllard.  one  of  the  defendants,  and  Julius 
Kessler  &  Co.,  a  corporation.    The  plaintiff  and  the  defendant  R.  H.  Llllard 
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M«  not  parties  to  the  lease.  In  order  to  connect  plaintiff  therewith,  defend- 
uitB  aUege  that  for  all  Intents  and  purposes  concerning  the  management  and 
operation  of  said  distillery  and  said  lease  plaintiff  and  said  Kessler  &  Co, 
were  one  and  the  same  person.  Whatever  this  may  mean,  It  cannot  be  true. 
Plaintiff  and  Jnlins  Kessler  &  Go.  are  two  distinct  corporations  or  legal  per- 
sons. There  is  no  snch  thing  as  a  mystical  union  of  distinct  persons  in  law, 
liowever  it  may  be  in  theology.  Defendants,  however,  allege  further  the  said 
Kessler  &  Go.  held  and  operated  said  distillery  and  carried  on  the  business 
connected  with  it  in  trust  for  plaintiff,  and  without  any  beneficial  interest 
therein,  and  that  said  lease  to  it  from  the  defendant  W.  F.  LiUard  was  for  its 
use  and  benefit  This  is  the  sole  fact  alleged  to  make  these  two  writings 
between  the  same  parties  and  thus  comply  with  this  condition  of  reading  them 
together  as  one  contract  The  only  ground,  therefore,  on  which  it  can  be 
said  that  they  are  between  the  same  parties,  is  that  plaintiff,  the  cestui  que 
trust  is  bound  by  the  agreements  contained  in  the  lease  made  by  Kessler  & 
Go.,  the  trustee,  and  that  the  defendant  R.  H.  Lillard,  equally  with  the  de- 
fendant W.  F.  Lillard,  is  entitled  to  the  benefit  of  said  agreements  by  virtue 
of  some  provision  in  the  lease.  Assuming  that  this  is  good  ground  for  so 
saying,  we  proceed  to  a  consideration  of  the  other  question  referred  to  above. 
That  question  is  whether  the  lease  contains  an  agreement  on  the  part  of 
Kessler  &  Co.  to  do  that  which  it  is  alleged  in  the  counterclaim  plaintiff 
agreed  to  do.  By  that  writing  the  defendant  W.  F.  Lillard  leased  to  Kessler 
&  Go.  said  lot  to  be  used  as  a  cattle  feeding  lot  tar  the  term  of  10  years,  with 
the  privilege  of  an  additional  10  years  at  an  annual  rental  of  $250  per  year, 
payable  July  1st  in  each  year,  with  the  right  to  lay  pipes  upon  it  and  build 
such  sheds  and  houses  for  storage  of  forage  as  it  might  deem  necessary  in  the 
conduct  of  said  business.  It  provided  that  said  lot  should  be  inclosed  by  a 
lawful  fence,  at  the  expense  of  said  defendant,  who  was  to  keep  same  in  re- 
pair during  the  continuance  of  the  lease,  but  all  inside  or  partition  fences 
should  be  built  at  the  expense  of  and  maintained  solely  by  Kessler  &  Go. ; 
that  said  defendant,  or  the  defendant  Roger  H.  lillard,  or  the  firm  of  Lillard 
Bros.,  composed  of  both  defendants,  should  have  the  refusal  of  the  slop  made 
at  said  distillery  at  the  market  price  for  the  season  in  which  this  privilege 
was  exercised — ^that  is,  at  the  price  paid  for  other  slop  to  be  fed  under  similar 
conditions;  that  in  case  of  the  transfer  of  said  lot  by  the  death  of  said  W. 
F.  Lillard  or  other  unavoidable  cause  said  R.  H.  Lillard  should  not  be  entitled 
to  the  refusal  of  the  slop;  that  whenever  Kessler  &  Go.  furnished  slop  to 
be  fed  upon  said  lot  by  either  of  said  Lillards,  or  both,  or  any  firm  or  cor- 
poration in  which  they  or  either  of  them  were  interested,  no  rent  should  be 
paid  for  said  lot  by  Kessler  &  Go.  for  the  year  in  which  cattle  were  fed 
thereon,  unless  It  was  furnished  to  said  R.  H.  Lillard  after  the  transfer 
at  said  lot  in  which  event  rent  was  to  be  paid ;  that  whenever  the  distillery 
was  not  operated  during  the  distilling  season  no  rent  was  to  be  paid,  and  the 
lessor  was  to  have  the  right  to  cultivate  the  land ;  that,  should  the  slop  be 
fed  by  other  parties  tlian  the  defendants,  all  stock  was  to  be  removed  from 
the  lot  within  five  days  from  suspension  of  the  distillery  for  the  season ;  and 
that  said  Kessler  &  Go.  should  have  the  right  to  remove  from  said  lot  all 
pipes,  fixtures,  buildings,  and  material  which  it  might  place  therein  during  the 
continuance  of  the  lease,  provided  it  should  be  removed  within  sixty  days 
after  the  expiration  of  the  lease.  Such,  substantially,  are  the  provisions  of 
the  lease.  There  is  no  agreement  in  it  on  the  part  of  Kessler  &  Go.  to  do 
anything  to  the  lot  or  to  place  anything  upon  it.  There  is  no  provision  what- 
ever in  relation  to  any  troughs,  tanks,  or  tubs.  There  is  the  provision  as  to 
placing  pipes  and  sheds  and  houses  for  storage  of  forage  on  the  lot  but  this 
confCTs  simply  a  privilege  upon  Kessler  &  Co.  to  place  them  there.  It  im- 
poses no  duty  upon  them  so  to  do.  There  is  the  provision  also  in  regard  to 
building  inside  or  partition  fences.  This  provision,  however,  is  not  that 
Kessler  &  Co.  shall  build  any  inside  or  partition  fences,  but  that  all  such 
fencing  shall  be  built  and  maintained  at  their  expense.  Its  purpose  was  to 
relieve  the  lessor  of  any  possible  duty  as  to  building  and  maintaining  any 
such  fencing,  or  from  being  at  any  expense  on  account  of  it  and  not  to  impose 
any  duty  on  Kessler  &  Co. ;  and  it  was  no  doubt  suggested  by  the  express 
provision  ttiat  the  lessor  was  to  be  at  the  expense  of  erecting  and  maintaining 
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the  outside  fencing.  It  follows  from  this  consideration  of  the  terms  of  the 
lease  that  it  contains  no  agreement  whatever  on  the  part  of  Kessler  &  Co. 
to  divide  the  lot  Into  cattle  pens  by  suitable  fencing  or  to  furnish  any  troughs, 
tanks,  or  tubs. 

How,  then,  as  to  the  usage  and  verbal  agreement?  Defendants  all^^e  that 
in  the  business  of  furnishing  distillery  slop  to  cattlemen  with  which  to  feed 
their  cattle  it  is  the  usage,  under  the  conditions  similar  to  those  existing  in 
this  case,  for  the  distillers  to  divide  the  feeding  lots  into  suitable  cattle  pens 
by  suitable  fencing,  and  to  provide  suitable  troughs  and  tanks  or  tubs  for 
distributing  and  storing  the  slop,  and  that  in  this  case  at  the  time  of  the 
execution  of  the  contract  of  sale  and  lease  plaintiff  agreed  verbally  to  divide 
the  feeding  lot  in  question  Into  five  cattle  pens  by  suitable  fencing,  and  to  pro- 
vide a  lead  trough  with  suitable  falls  and  connections  running  through  the 
pens  longitudinally.  I  understand  that  the  defendants  are  relying  on  the 
verbal  agreement  as  to  the  number  of  cattle  pens  and  the  lead  trough  and  the 
usage  as  to  the  other  troughs  and  tanks  or  tubs,  the  usage  being  made  definite 
in  the  former  particulars  by  the  verbal  agreement.  In  order  for  the  defend- 
ants to  avail  themselves  of  this  alleged  usage  and  verbal  agreement  as  the 
basis  of  their  counterclaims,  it  is  essential  that  this  should  be  a  case  where 
parol  evidence  of  usage  and  verbal  agreement  is  admissible.  The  rule  as  to 
the  admissibility  of  such  evidence  is  alike  in  both  cases.  The  general  rule  <m 
the  subject  is  that  parol  evidence  of  usage  or  verbal  agreement  is  not  admis- 
sible to  add  to,  vary,  or  contradict  the  terms  of  a  written  contract  In  the 
following  decisions  by  the  Supreme  Court  of  the  United  States  this  rule  was 
applied  as  to  parol  evidence  of  a  verbal  agreement :  Richardson  v.  Hardwick, 
106  U.  S.  252,  1  Sup.  Ct.  213,  27  L.  Ed.  145 ;  Seitz  v.  Brewers*  M.  Co.,  141  U. 
S.  510,  12  Sup.  Ct.  46,  35  L,  Ed.  837 ;  Culver  v.  Wilkinson,  145  U.  S.  205,  12 
Sup.  Ct  832,  86  L.  Ed.  676 ;  Van  Winkle  &  Co.  v.  Crowell,  146  U.  S.  42,  13 
Sup.  Ct  18,  36  L.  Ed.  880.  In  the  following  decisions  of  said  court  it  was  ap- 
plied as  to  parol  evidence  of  an  alleged  usage :  Oelricks  v.  Ford,  23  How.  49, 
16  L.  Ed.  534 ;  Orient  Ins.  Co.  v.  Wright,  1  Wall.  470,  17  L.  Ed.  505 ;  Thomp- 
son V.  Riggs,  5  Wall.  663,  18  L.  Ed.  704 ;  Barnard  v.  Kellogg,  10  Wall.  383. 
19  L.  Ed.  987;  Stagg  v.  Conn.  Mut  Ins.  Co.,  10  Wall.  589,  19  L.  Ed.  1038; 
The  Delaware,  14  Wall.  579,  20  L.  Ed.  779 ;  Partridge  v.  Ins.  Co.,  15  Wall. 
573,  21  L.  Ed.  229;  Hearne  v.  Ins.  Co.,  20  Wall.  488,  22  L.  Ed.  395;  Nat  Sav. 
Bank  v.  Ward,  100  U.  S.  195,  25  L.  Ed,  621 ;  Tilley  v.  City  of  Chicago,  103 
U.  S.  155,  26  L.  Ed.  374 ;  Grace  v.  Am.  Ins.  Co.,  109  U.  S.  278,  3  Sup.  Ct  207, 
27  L.  Ed.  932 ;  Meissner  v.  Brun,  128  U.  S.  474,  9  Sup.  Ct  139,  32  L.  Ed.  49a 
In  the  case  of  Partridge  v.  Ins.  Co.,  Mr.  Justice  Miller,  in  referring  to  the 
parol  evidence  offered  therein,  said:  "It  appears  to  us  that  the  testimony 
offered  would  have  established  a  new  and  distinct  term  to  the  contract  It 
would  have  established  a  contract  very  different  from  the  written  one  intro- 
duced by  plaintiff.  The  language  of  the  latter  was  neither  ambiguous  nor 
tecimlcal.  It  required  and  needed  no  expert  no  usage,  to  discover  its  mean- 
ing. To  have  admitted  the  usage  offered  In  evidence  in  the  case  would  have 
been  to  make  a  contract  for  the  parties  differing  materially  from  the  written 
one  under  which  they  had  both  acted  for  some  time."  And  in  referring  gen- 
erally to  the  cases  where  parol  evidence  of  usage  is  admissible  he  said :  **But 
when  it  is  sought  to  extend  the  doctrine  beyond  this,  and  incorporate  the  cus- 
tom on  to  an  express  contract  whose  terms  are  reduced  to  writing  and  are 
expressed  in  language  neither  technical  nor  ambiguous,  and  therefore  needing 
no  such  aid  in  its  construction,  it  amounts  to  establishing  the  principle  that 
a  custom  may  add  to  or  vary  or  contradict  the  well-expressed  intention  of  the 
parties  made  In  the  writing.  No  such  extension  of  the  doctrine  is  consistent 
either  with  authority  or  with  the  principles  which  govern  the  law  of  con- 
tracts." And  in  the  case  of  The  Delaware,  Mr.  Justice  Clifford  said :  "E)vi- 
dence  of  usage  is  admissible  in  mercantile  contracts  to  prove  that  the  words 
in  which  the  contract  is  expressed  in  the  particular  trade  to  which  the  con- 
tract refers  are  used  in  a  particular  sense,  and  different  from  the  sense  which 
they  ordinarily  import;  and  it  is  also  admissible  in  certain  cases  for  the 
purpose  of  annexing  incidents  to  the  contract  in  matters  upon  which  the  con- 
tract is  silent  but  it  is  never  admitted  to  make  a  contract  or  to  add  a  new 
element  to  the  terms  of  a  contract  previously  made  by  the  parties.     Such 
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evidence  may  be  Introduced  to  explain  what  Is  ambiguous,  but  It  Is  never  ad- 
missible to  vary  or  contradict  what  Is  plain.    Evidence  of  the  kind  may  be 
admitted  lor  the  purpose  of  defining  what  is  uncertain,  but  It  Is  never  prop- 
erly admitted  to  alter  a  general  rule  of  law,  nor  to  make  the  legal  rights  or 
Uabilities  of  the  parties  other  or  different  from  what  they  are  at  common 
law.**    It  will  be  noted  that  Mr.  Justice  Clifford  in  the  above  quotation  refers 
to  an  exception  to  the  rule  against  parol  evidence  when  he  says  that  such 
evidence  of  usage  Is  admissible  In  certain  cases  **for  the  purpose  of  annexing 
incidents  to  the  contract  In  matters  upon  which  the  C(mtract  Is  silent"    It 
may  be  well,  perhaps,  for  the  purposes  of  this  case  to  ascertain  the  exact 
meaning  of  this  exception.    An  application  of  It  will  be  foimd  In  the  previous 
case  of  Robinson  v.  U.  S.,  18  Wall.  363,  20  L.  Ed.  653.    That  case  was  an 
action  to  recover  damages  for  nondelivery  of  barley  under  a  written  contract. 
The  contract  was  silent  as  to  whether  the  barley  was  to  be  delivered  in  bulk 
or  in  sacks.    It  was  tendered  in  bulk  and  refused.    In  Justification  of  the  re- 
fusal it  was  proven  by  parol  that  it  was,  and  always  had  been,  the  usage  at 
the  place  where  the  contract  was  made  and  to  be  performed  to  deliver  grain 
in  sacks.    Such  evidence  was  held  to  be  admissible.    Mr.  Justice  Davis  said : 
**The  contract,  by  Its  terms,  is  silent  as  to  the  mode  of  delivery,  and,  although 
there  are  two  modes  In  which  this  can  be  done,  yet  they  are  essentially  differ- 
ent, and  one  or  the  other,  and  not  both,  must  have  been  in  the  mind  of  the 
parties  at  the  time  the  agreement  was  entered  into.    In  the  absence  of  an 
express  direction  on  the  si4>Ject,  extrinsic  evidence  must  of  necessity  be  re- 
sorted to  in  order  to  find  out  which  mode  was  adopted  by  the  parties;   and 
what  extrinsic  evidence  is  better  to  ascertain  this  than  that  of  usage?    If  a 
person  of  a  particular  occupation  in  a  certain  place  makes  an  agreement  by 
virtue  of  which  something  is  to  be  done  in  that  place,  and  this  is  uniformly 
done  in  a  certain  way  by  persons  of  the  same  occupation  in  the  same  place, 
it  is  but  reasonable  to  assume  that  the  parties  contracting  about  it  and 
specifying  no  means  of  doing  it  different  from  the  ordinary  one,  mean  that  the 
ordinary  one,  and  no  other,  should  be  followed.    Parties  who  contract  on  a 
subject-matter  concerning  wliich  known  usages  prevail  by  implication  incor- 
porate them  into  their  agreement  if  nothing  is  said  to  the  contrary.    The  evi- 
dence in  the  present  case  did  not  tend  to  contradict  the  contract,  but  to  define 
its  meaning  on  an  important  point,  where,  by  its  written  terms,  it  was  left 
undefined.    This,  it  is  settled,  may  be  done."    The  parol  evidence  of  the  usage 
in  that  case  was  for  the  purpose  of  annexing  an  incident  to  the  contract  in 
a  matter  upon  which  it  is  silent,  and  it  was  on  this  ground  that  it  was  held 
to  be  admissible.    But  this  Is  not  the  only  Instance  where  parol  evidence  of 
usage  or  verbal  agreement  is  admissible  on  the  ground  of  silence  in  the  con- 
tract.   Another  instance  is  referred  to  in  the  following  statement  of  Judge 
Wallace  in  the  case  of  Sun  Printing  &  Publishing  Ass'n  v.  Edwards,  113  Fed 
445,  51  O.  C.  A.  279,  to-wit :    "When  the  writing  is  of  a  nature  to  import  that 
it  was  not  intended  to  embody  the  entire  contract  between  parties,  oral  evi- 
dence to  prove  the  whole  terms  is  admissible.    An  example  of  such  a  writing 
is  a  memorandum  of  purchase  or  sale."    Possibly,  also,  Judge  Lurton  has  this 
instance  in  mind  when  he  says  in  the  case  of  Dennis  v.  Slyfield,  117  Fed.  474, 
54  C.  O.  A.  520:    **There  may  be  instances  in  which  a  contract  is  partly  in 
writing  and  partly  oral,  and  the  two  together  constitute  the  contract,  so  there 
may  be  a  question  of  facts  as  to  whether  the  written  agreement  is  or  is  not 
the  entire  agreement    Illustrations  of  such  cases  are  afforded  by  the  cases 
of  Railway  Co.  v.  Jurey,  111  U.  S.  584,  4  Sup.  Ct.  566,  28  L.  Ed.  527,  and 
Bank  v.  Cooper,  137  U.  S.  473,  11  Sup.  Ct.  160,  34  L.  Ed.  759,  where  the  ques- 
tion was  whether  a  bill  of  lading  constituted  the  entire  contract"     Judge 
Wallace's  statement  of  this  Instance,  however,  is  not  broad  enough  to  cover 
aU  cases  coming  within  it    He  limits  it  to  cases  where  it  is  the  nature  of  the 
writing  to  import  that  it  was  not  intended  to  embody  the  entire  contract.    It 
covers  all  cases  where  the  writing  so  Imports,  whether  such  is  the  nature  of 
the  particular  writing  or  not    But  the  essential  condition  of  this  instance  of 
said  exception  is  that  the  writing  so  Imports.    If  it  does  not  so  import,  parol 
evidence  Is  not  admissible  to  add  a  term  to  the  contract  by  usage  or  verbal 
agreement  merely  because  the  writing  is  silent  as  to  such  term.    The  necessity 
of  its  existence  was  emphasized  in  the  case  of  Seitz  v.  Brewers'  Hef.  M.  Co., 
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supra.  That  was  an  action  on  a  written  contract  to  recover  the  purchase 
price  of  a  refrigerating  machine.  The  defendant  set  up  by  way  of  defense 
and  counterclaim  a  contemporaneous  yerbal  guaranty  that  the  machine  had  a 
certain  capacity,  and  would  accomplish  a  certain  result  It  was  decided  that 
parol  evidence  of  such  agreement  was  inadmissible.  Mr.  Chief  Justice  Fuller 
said:  "Undoubtedly,  the  existence  of  a  separate  oral  agreement  as  to  any 
matter  on  which  the  written  contract  is  silent,  and  which  is  not  inconsistent 
with  its  terms,  may  be  proved  by  parol,  if  under  the  circumstances  of  the  par- 
ticular case  it  may  properly  be  inferred  that  the  parties  did  not  Intend  the 
written  paper  to  be  a  complete  and  final  statement  of  the  whole  transaction 
between  them.  But  such  an  agreement  must  not  only  be  collateral,  but  must 
relate  to  a  subject  distinct  from  that  to  which  the  written  contract  applies ; 
that  is,  it  must  not  be  so  closely  connected  with  the  principal  transaction  as 
to  form  part  and  parcel  of  it  And  when  the  writing  itself  upon  its  face 
is  couched  in  such  terms  as  import  a  complete  legal  obligation  without  any 
uncertainty  as  to  the  object  or  extent  of  the  engagement,  it  is  conclusively 
presumed  that  the  whole  engagement  of  the  parties  and  the  extent  and  manner 
of  their  undertaking  was  reduced  to  writing."  And  again  he  says :  "Whether 
the  written  contract  fully  expressed  the  terms  of  the  agreement  was  a  ques- 
tion for  the  court  and,  since  it  was  in  this  instance  complete  and  perfect  on 
its  face,  without  ambiguity,  and  embracing  the  whole  subject-matter,  it  ob- 
viously could  not  be  determined  to  be  less  comprehensive  than  it  was.  And 
this  conclusion  is  unaffected  by  the  fact  that  it  did  not  allude  to  the  capacity 
of  the  particular  machine.  To  hold  that  mere  silence  op^ied  the  door  to 
parol  evidence  in  that  regard  would  be  to  beg  the  whole  question." 

We  are  now  in  position  to  apply  this  general  rule  as  to  the  inadmissibility 
of  parol  evidence  of  verbal  agreement  or  usage  to  add  to  or  vary  or  contradict 
a  written  contract  and  this  exception  thereto  to  the  case  in  hand.  We  have 
here  two  writings,  a  lease  and  a  contract  of  sale.  They  purport  on  their  face 
to  be  separate  transactions,  and  not  parts  of  one  transaction.  They  bear  dif- 
ferent dates,  the  one  of  later  date  referring  to  the  one  of  earlier  date  as  a 
completed  tranfmction,  and  they  are  between  different  parties.  But  as  stated, 
it  is  alleged  that  they  are  parts  of  one  transaction,  and  for  the  purposes  of 
the  demurrers  we  have  assumed  that  this  allegation  must  be  accepted  as  true. 
This  aside  for  the  present,  however,  and  treating  in  connection  with  the  mat- 
ter now  In  hand  the  two  writings  as  separate  transactions,  as  they  on  their 
faces  purport  to  be,  what  result  have  we?  And,  first,  as  to  the  lease.  Pos- 
sibly the  defendant  W.  F.  Lillard,  the  lessor,  and  perhaps,  also,  the  defendant 
R.  H.  Lillard  Jointly  with  the  former,  would  have  been  entitled  to  the  slop 
for  the  season  in  question  at  the  market  price  as  against  Julius  Eessler  & 
Co.,  the  trustee,  and  possibly,  also,  as  against  the  plaintiff,  the  cestui  que  trust, 
under  the  lease  alone,  without  any  further  contract  on  the  subject.  It  may 
be  said  that  it  did  not  contemplate  any  subsequent  contract  in  relation  to  the 
slop  between  those  parties,  or  any  of  them,  but  only  a  notification  that  the 
slop  would  be  taken  at  the  market  price.  But  if  It  be  conceded  that  it  did 
contemplate  such  a  contract,  the  lease  was  certainly  a  complete  contract  in 
and  of  itself  otherwise.  There  is  no  reason  for  inferring  therefrom  that  the 
parties  thereto  did  not  intend  the  lease  to  be  a  complete  and  final  statement 
of  the  whole  of  that  transaction  between  them  with  this  possible  exception, 
otherwise  the  lease  does  not  import  that  it  was  not  intended  to  embody  the 
entire  contract  between  said  parties.  This  being  so,  parol  evidence  of  usage 
or  verbal  agreement  is  not  admiRflible  to  add  to  it  the  agreement  relied  on 
as  a  basis  of  the  counterclaim  on  the  ground  that  the  lease  is  silent  in  regard 
thereto.  But  the  lease  is  not  entirely  silent  as  to  the  matters  covered  by  said 
alleged  agreement.  It  Is  silent  as  to  troughs  and  tanks  or  tubs.  It  is  not 
silent  as  to  inside  or  partition  fences.  To  admit  the  parol  evidence  in  ques- 
tion would  be  to  vary  the  provision  in  regard  thereto  from  a  stipulation  that 
the  lessee,  Kessler  &  Co.,  was  to  bear  the  expense  of  building  and  maintaining 
such  fencing  to  a  stipulation  that  said  lessee  was  to  divide  the  feeding  lot  by 
suitable  inside  or  partition  fencing  into  five  cattle  pens.  Then  as  to  the  con- 
tract of  sale,  though  it  may  not  have  been  contemplated  by  the  lease,  it  served 
a  purpose  in  addition  to  any  that  was  served  by  the  lease.  It  limited  the 
quantity  of  slop  to  be  furnished  to  that  obtained  from  1,200  bushels  of  grain. 
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fixed  the  price,  and  added  plaintiff,  the  ceetui  que  trust,  as  an  express  party 
to  the  contract.  On  its  face  it  purports  to  be  a  complete  contract  It  cannot 
be  inf^red  from  its  terms  that  the  parties  thereto  did  not  intend  it  to  be  a 
complete  and  final  statement  of  the  whole  of  that  transaction.  It  does  not 
import  that  it  was  not  intended  to  embody  the  entire  contract  But  it  may 
be  said  that  the  contract  is  silent  as  to  the  mode  of  delivery  of  the  slop,  and 
therefore,  under  the  authority  of  the  case  of  Robinson  v.  U.  S.,  supra,  the 
parol  evidence  in  question  was  admissible.  But  an  agreement  in  regard  to 
the  fencing  has  nothing  to  do  with  the  delivery  of  the  slop.  It  is  not  a  mode 
of  its  delivery.  All  that  plaintiff  was  to  do  by  the  contract  was  to  deliver  the 
slop  at  the  lot,  and  the  defendants  were  to  accept  it  there.  There  was  no 
agreement  on  plaintiff's  part  to  feed  the  slop  to  the  defendants'  cattle.  Then 
as  to  providing  troughs,  tanks,  or  tubs.  Though  there  is  more  reason,  perhaps. 
for  saying  that  furnishing  such  articles  has  something  to  do  with  the  delivery 
of  the  slop  than  the  division  of  the  lot  into  cattle  pens,  the  contract  is  not 
silent  in  regard  thereto.  To  admit  the  parol  evidence  in  question  would  be 
to  vary  the  stipulation  that  the  defendants  were  to  have  the  privilege  of  using 
the  necessary  troughs  and  tubs  which  it  was  the  purpose  of  plaintiff  to  place 
in  the  lot  to  a  stipulation  that  plaintiff  was  to  furnish  all  the  troughs  and 
tubs  which  defendants  should  need  in  feeding  their  cattle. 

The  result  then,  of  our  consideration  of  the  two  writings  as  separate  trans- 
actions, is  that  it  must  be  held  that  the  parol  evidence  in  question  is  inad- 
missible. Considering  them  as  parts  of  one  transaction  cannot  result  differ- 
ently. The  only  effect  of  doing  so  is  to  render  the  lease  complete  in  the  only 
particular  in  which  it  is  possible  to  say  that  it  was  incomplete.  In  other 
words,  the  lease  cootemplated  that,  if  the  defendants  exercised  the  privilege 
conferred  by  it  of  taking  the  slop,  then  a  contract  would  be  made  in  relation 
thereto,  and  in  pursuance  to  tliis  forward  look  of  the  lease  the  contract  of 
sale  was  executed.  Reading  them  together,  fits  them  together,  and  makes  a 
complete  transaction. 

Counsel  for  defendants  cite  a  number  of  authorities  bearing  on  the  question 
of  the  admissibility  of  parol  evidence  of  usage,  and  quote  general  expressions 
therefrom.  The  decisions  of  the  Supreme  Court  of  the  United  States,  which 
are  binding  upon  me,  cover  the  ground  so  completely  that  I  have  not  found 
it  necessary  to  consider  these  authorities  carefully,  in  order  that  I  might  point 
out  wherein  they  do  or  do  not  support  the  position  taken  herein.  It  will  be 
noticed  that  in  some  of  the  decisions  of  the  Supreme  Court  reference  is  made 
to  the  fact  that  in  some  Jurisdictions  the  rule  as  to  admissibility  of  such  evi- 
dence is  broader  than  it  will  allow,  and  that  the  tendency  of  the  decisions  in 
that  court  is  to  narrow  the  rule,  and  restrict  its  application.  For  this  reason, 
if  none  other,  it  is  not  helpful  to  consider  the  decisions  in  other  Jurisdictions 
when  those  of  the  federal  Jurisdiction  are  so  numerous  and  explicit 

In  reflecting  upon  the  ground  thus  far  covered,  it  occurs  to  'me  to  add  that 
the  only  possible  basis  for  claiming  that  there  was  any  agreement  to  do  the 
things  set  up  by  defendants  is  this:  The  stipulation  in  the  lease  in  regard 
to  inside  and  partition  fences  should  be  construed  to  be  an  agreement  not  only 
to  bear  the  expense  of  building  and  maintaining  such  fences,  but  also  an  agree- 
ment to  build  and  maintain  them.  If  the  provision  in  regard  to  the  defend- 
ants' taking  the  slop  made  at  the  distillery  had  been  an  absolute  agreement 
on  their  part  to  take  all  the  slop  so  made  during  the  term  of  the  lease  at 
the  market  price,  it  could  be  said  that  the  lease  was  a  complete  contract,  and 
no  additional  contract  in  regard  thereto  was  in  contemplation,  and,  as  de- 
fendants had  agreed  to  take  all  the  slop  absolutely,  the  stipulation  as  to  inside 
w  partition  fences  should  be  construed  as  above  indicated.  But  the  defend- 
ants did  not  so  agree.  They  stipulated  only  for  the  refusal  of  the  slop.  The 
lease  contemplated  that  others  than  defendants  might  take  the  slop.  In  that 
OQDtlngency  defendants  would  not  have  any  interest  whatever  in  the  matter 
of  inside  or  partition  fences.  In  view  of  this,  the  stipulation  as  to  the  fences 
should  be  construed  to  mean  Just  what  it  says,  and  no  more,  to  wit  that  plain- 
tiff is  to  bear  the  expense  of  building  and  maintaining  such  fences,  leaving  it 
open,  in  case  defendants  exercised  their  privilege,  and  another  contract  was 
nuide  corering  the  matter,  to  insert  in  such  contract  such  stipulation  as  might 
be  agreed  on  in  regard  thereto.    But,  even  if  such  a  construction  should  be 
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given  to  said  provision,  It  relates  only  to  the  fencing,  and  is  for  necessary 
fencing,  and  not  for  dividing  the  lot  Into  five  cattle  pens.  And,  besides.  It 
must  be  maintained  that  plaintiff,  who  was  no  party  to  the  lease,  was  bound 
by  the  stipulation — a  proposition  which  we  have  simply  assumed  without 
taking  position  as  to  its  correctness  one  way  or  the  other. 

But  there  is  another  ground  of  general  demurrer  to  the  counterclaim.  The 
damages  alleged  to  have  been  sustained  by  the  breach  of  the  alleged  agreement 
are  specialized  into  five  distinct  items,  to  wit,  the  death  of  67  head  of  cattle, 
the  failure  of  the  1,340  head  to  take  on  115  pounds  per  head,  the  failure  ot 
those  head  to  sell  for  as  much  as  they  would  have  sold  by  75  cents  per  100 
pounds,  the  increased  expense  of  labor,  and  the  increased  expense  of  feed. 
Are  defendants,  if  entitled  to  recover  at  all,  entitled  to  recover  an  account  of 
either  element  of  damage  thus  alleged?  What  must  now  be  accepted  as  the 
leading  case^on  the  subject  of  measure  of  damages  in  breach  of  contract  cases 
is  the  recent  case  of  Globe  Refining  Co.  v.  Landa  Cotton  Oil  Co.,  190  U.  S. 
540,  23  Sup.  Ct  754,  47  L.  Ed.  1171.  In  that  case  Mr.  Justice  Holmes  says 
that:  •*The  parties  themselves,  expressly  or  by  Implication,  fix  the  rule  by 
which  the  damages  are  to  be  measured."  The  principle  for  determining  what 
rule  the  parties  have  fixed  by  implication  where  they  have  said  nothing  on  the 
subject  he  says  is  ''what  the  parties  probably  would  have  said  if  they  had 
spoken  about  the  matter,**  or,  more  definitely,  such  damages  as  **lt  may  be 
fairly  presumed  he  [1.  e.,  the  obligor]  would  have  assented  to  if  they  had 
been  presented  to  his  mind.*'  And  here  it  is  not  the  damages  that  he  would 
have  assented  to  for  a  willful  breach,  but  for  a  breach  that  he  could  not 
have  prevented.  That  case  was  an  action  to  recover  damages  for  the  non- 
delivery of  oil  And  in  expressing  this  last  idea  Mr.  Justice  Holmes  said: 
**In  the  present  case  the  defendant*s  mill  and  all  its  oil  might  have  been 
burned  before  the  time  came  for  delivery.  Such  a  misfortune  would  not  have 
been  an  excuse,  although  probably  it  would  have  prevented  performance  of 
the  contract.  If  a  contract  is  broken,  the  measure  of  damages  generally  is  the 
same,  whatever  the  cause  of  the  breach.  We  have  to  consider,  therefore,  what 
the  plaintiff  would  have  been  entitled  to  recover  in  that  case,  and  that  depends 
on  what  liability  the  defendant  fairly  may  be  supposed  to  have  assumed  con- 
sciously, or  to  have  warranted  the  plaintiff  reasonably  to  suppose  that  it  as- 
sumed when  the  contract  was  made.**  The  measure  of  damages,  therefore,  for 
plaintiff's  breach  of  Its  alleged  agreement  to  divide  the  lot  into  five  cattle 
pens  and  to  provide  troughs  and  tanks  or  tubs  is  such  damages  as  the  plaintiff 
fairly  may  be  supposed  to  have  assumed  consciously  or  to  have  warranted  the 
defendants  reasonably  to  suppose  that  it  assumed  when  the  contract  was  made. 

What,  then,  are  the  damages  which  the  plaintiff  fairly  may  be  supposed  to 
have  so  assumed  or  to  have  warranted  the  defendants  reasonably  to  suppose 
it  so  assumed?  Are  they  the  reasonable  expenses  of  so  dividing  the  lot  and 
providing  the  troughs  and  tanks  or  tubs  and  any  loss  sustained  in  the  mean- 
time caused  by  delay  in  having  them,  or  the  difference  between  the  contract 
price  of  the  cattle  purchased  In  reliance  upon  the  contract  and  what  they 
could  have  been  sold  at  as  soon  as  the  breach  was  known,  or  the  reasonable 
profits  which  defendants  would  have  made  under  the  contract  assuming  them 
to  have  sold  them  as  soon  as  the  breach  became  known,  or  those  claimed  bj 
defendants?  I  do  not  deem  it  necessary  to  go  farther  than  to  say  that,  in 
my  opinion,  those  damages  are  not  the  damages  claimed  by  defendants. 
The  defendants  having  limited  their  claim  to  certain  specified  damages,  none 
of  which  they  are  entitled  to  recover,  their  counterclaim  is  demurrable,  even 
though  damages  might  have  been  claimed  to  which  they  are  entitled.  Thi8» 
then,  is  an  additional  ground  for  sustaining  the  demurrers  to  the  second 
paragraph. 

The  defendants  cite  the  case  of  New  Market  Co.  v.  Embry  &  Co.,  48  S.  W. 
980,  20  Ky.  Law  Rep.  1130.  That,  however,  was  an  action  to  recover  damages 
for  the  nondelivery  of  slop  under  a  contract  similar  to  some  extent,  no  doubts 
to  the  one  involved  in  this  case  after  the  performance  of  the  contract  had 
been  entered  upon.  I  don't  think  it  applicable  to  this  case,  which  is  not  an 
action  to  recover  damages  for  nondelivery  of  the  slop,  but  for  breach  of  a 
side  agreement  to  divide  the  lots  into  cattle  pens  and  furnish  troughs,  tanks,, 
or  tubs. 
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This  consideration  of  the  matter  of  damages  suggests  the  question  whether 
the  defendants  did  not  waive  the  breach  of  the  alleged  agreement  to  divide  the 
lot  into  cattle  pens  and  furnish  troughs  and  tanks  or  tubs  by  going  ahead 
under  the  contract  with  the  knowledge  that  it  had  not  been  complied  with. 
It  is  alleged  that  no  other  slop  could  be  procured,  and  plaintiff  repeatedly 
promised  to  comply  with  the  contract.  This  may  be  the  reason  why  defend- 
ants went  ahead  under  the  contract  But,  having  done  so,  can  they  now  com- 
plain of  the  breach?  I  do  not  find  it  necessary  to  decide  this  question,  but 
simply  refer  to  it  as  one  of  the  questions  raised  by  the  demurrers. 

It  remains  to  consider  the  demurrer  to  the  first  paragraph  as  a  whole. 
It  is  certain  that  it  does  not  allege  any  affirmative  defense  to  the  action. 
Does  it  traverse  any  of  the  essential  facts  alleged  in  the  petition?  There  is 
a  certain  dmial  of  the  delivery  of  the  slop,  but  it  is  not  a  good  denial.  It 
is  simply  a  denial  of  the  delivery  of  all  the  slop  alleged  to  have  been  delivered, 
and  a  denial  that  it  was  delivered  under  the  terms  of  the  contract  as  de- 
f«idants  claim  it  to  have  been,  or  in  accordance  therewith.  This  is  clearly 
insufficient  to  make  an  issue. 

For  the  reasons  stated,  the  demurrers  are  sustained  so  far  as  they  apply 
to  each  paragraph,  and  the  defendants  are  given  leave  to  amend.  In  view 
of  this  rulh^  it  is  not  necessary  that  I  should  act  on  the  motion  to  elect  and 
to  strike  out 
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UNITED  STATES  v.  HUNG  CHANG. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    December  1,  1904.) 

No.  1,339. 

1  Chikese  Exclusion — ^Judoment  of  Distbigt  Coxtbt— Mode  of  Review. 

An  appeal  is  the  proper  proceeding  for  the  review  by  the  Circuit  Court 
of  Appeals  of  a  Judgment  of  a  District  Court  rendered  on  appeal  from  an 
order  of  a  commissioner  for  the  deportation  of  a  Chinese  person  arrested 
under  section  13  of  Act  Sept  13,  1888,  c  1015,  25  Stat  479  [U.  S.  Comp. 
St  1901,  p.  1317]. 

Z  Sake— Natuse  of  Pboceedinos  fob  Depobtation— Rules  of  Evidence. 
A  proceeding  for  the  deportation  of  a  Chinese  person  under  the  ex- 
clusion acts  is  dvil,  and  not  criminal,  in  its  nature,  and  the  constitutional 
provisions  which  safeguard  the  rights  of  persons  accused  of  crime  do  not 
apply  therein.  Admissions  or  statements  of  a  defendant,  voluntarily 
made  to  the  officers  by  whom  he  is  arrested  in  answer  to  questions  put 
by  them  either  before  or  after  his  arrest,  are  admissible  In  evidence 
against  him,  and  the  government  has  the  right  to  call  and  examine  him 
as  a  witness. 

8.  Same— Pboceedino  fob  Depobtation— Issues  and  Pboof. 

In  a  proceeding  for  the  deportation  of  a  person  under  Chinese  Exclu- 
sion Act  Sept  13,  1888,  c.  1015,  §  13,  25  Stat  479  [U.  S.  Comp.  St  1901, 
p.  1317],  as  affected  by  Act  May  5,  1892,  c.  60,  §  3,  27  Stat.  25  [XJ.  S. 
Comp.  St  1901,  p.  1320],  two  questions  are  put  in  issue  by  defendant's 
plea  of  not  guilty :  First  whether  or  not  he  is  a  Chinese  person  or  per- 
son of  Chinese  descent;  and,  second,  if  so,  whether  he  is  entitled  to  be 
and  remain  in  the  United  States — the  burden  of  proof  on  the  latter  issue 
being  on  the  defendant  Upon  either  issue  proof  to  the  satisfaction  of  the 
commissioner  or  the  court  is  all  that  Is  required,  and  upon  the  issue  as 
to  race  the  appearance  of  defendant  his  color,  manner  of  wearing  his 
hair,  his  dress  and  language  may  properly  be  taken  into  consideration  by 
the  commissioner  or  court ;  and  Inspectors  and  interpreters  employed  by 
the  government  in  the  enforcement  of  the  exclusion  laws,  who  state  their 
ability  from  practical  experience  to  Identify  persons  of  the  Chinese  race 
from  such  characteristics,  are  competent  to  testify  upon  such  issue,  al- 
though they  may  have  no  theoretical  knowledge  of  the  science  of  eth- 
nology. 
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4.  Same— Evidence  Considered. 

Evidence  before  a  commtssloner  In  a  proceeding  for  deportation  con- 
sidered, and  held  sufficient  to  sustain  his  finding  that  defendant  was  a 
Chinese  person,  and  to  warrant  his  order  of  deportation,  in  the  absence 
of  any  evidence  of  defendant's  right  to  remain  In  the  United  States. 

Appeal  from  the  District  Court  of   the  United    States  for  the 
Nortliern  District  of  Ohio. 

For  opinion  below,  see  126  Fed.  400. 

John  J.  Sullivan,  U.  S.  Atty.,  and  T.  H.  Garry,  Asst.  U.  S.  Atty. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit 
Judges. 

RICHARDS,  Circuit  Judge.  Hung  Chang,  appellee,  was  arrest- 
ed under  a  warrant  issued  in  pursuance  of  section  13,  c.  1015,  Act 
Sept.  13,  1888,  25  Stat.  479  [U.  S.  Comp.  St.  1901,  p.  1317],  charged 
with  being  a  Chinese  person,  or  person  of  Chinese  descent,  found 
unlawfully  in  the  United  States,  and,  after  a  hearing  before  a  com- 
missioner of  the  United  States  for  the  Northern  District  of  Ohio, 
was  adjudged  to  be  one  not  lawfully  entitled  to  remain  in  the  United 
States,  and  ordered  deported.  From  this  finding  and  order,  made 
October  26,  1903,  Hung  Chang  appealed  "to  the  District  Court  of 
the  United  States  in  and  for  the  Northern  District  of  Ohio,  and  to 
the  judge  of  said  court,"  and,  after  a  hearing,  the  order  of  the  com- 
missioner was  reversed  and  Hung  Chang  directed  to  be  discharged 
from  custody.  Thereupon  the  United  States  applied  for  a  writ  of 
error  from  this  judgment,  which  the  District  Judge  declined  to 
allow,  except  to  his  action  as  a  judge  and  not  as  a  court.  In  this 
condition  the  case  came  before  us  upon  the  question  as  to  whether 
the  appeal  under  the  act  was  to  the  District  Judge  sitting  as  a  judge 
or  as  a  court,  and  we  held,  following  In  re  United  States,  Petitioner, 
194  U.  S.  194,  24  Sup.  Ct.  629,  48  L.  Ed.  931,  that  the  appeal  was 
to  the  District  Court,  and  not  to  the  judge  thereof  as  an  individual. 
130  Fed.  439.*  In  accordance  with  the  suggestion  in  our  opinion, 
the  case  went  back,  the  proper  entries  were  made,  and  it  is  now 
here  on  appeal  and  writ  of  error  to  obtain  a  review  of  the  action 
of  the  District  Court.  The  case  brought  here  both  by  appeal  and 
by  writ  of  error  is  but  one  case  and  will  be  so  considered.  Hurst 
v.  Hoi  lings  worth,  94  U.  S.  Ill,  24  L.  Ed.  31.  In  our  opinion  it  is 
properiy  here  by  appeal.  Ark  Foo  v.  U.  S.,  128  Fed.  697,  63  C.  C. 
A.  249;  Tsoi  Yii  v.  U.  S.,  129  Fed.  585,  64  C.  C.  A.  153. 

The  order  of  the  commissioner  was  apparently  based  not  only 
upon  the  oral  testimony,  but  the  appearance  of  Hung  Chang  him- 
self;  the  order,  among  other  things,  reciting: 

"Whereas,  an  examination  was  thereupon  had  by  me  of  said  Hung  Chang 
upon  the  said  charge,  from  which  examination,  and  from  the  evidence  ad- 
duced before  me,  it  appears  to  me  that  the  said  Hung  Chang  is  by  race,  lan- 
guage, color,  and  dress  a  Chinese  person,  and  a  laborer  by  occupation,"  etc 

IT  4.  Citizenship  of  the  Chinese,  see  notes  to  Gee  Fook  Sing  v.  United  States, 
1  C.  C.  A.  212 ;  Lee  Sing  Far  v.  Same,  35  0.  0.  A.  832. 
♦G4  C.  O.  A.  641. 
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In  the  hearing  before  the  District  Court,  the  government  intro- 
duced three  witnesses,  the  defendant  none.  Two  were  inspectors, 
the  third  an  interpreter. 

Thomas  O'Neill,  a  Chinese  inspector,  testified  he  had  been  such 
about  three  months.  He  first  met  the  defendant  on  a  Nickel  Plate 
train,  at  the  station  in  Cleveland.  Hung  Chang  was  accompanied 
by  six  other  Chinamen.  The  witness  asked  him  in  Chinese  for  his 
certificate,  which  he  did  not  produce.  In  reply  to  questions  he  said 
he  came  from  Vancouver,  and  then  from  Buflfalo,  and  that  he  came 
over  in  a  boat.  At  that  time  (as  when  in  court)  he  had  his  hair 
done  up  in  a  queue,  braided,  and  wound  around  the  top  of  his  head. 
His  hair  was  black;  the  color  of  his  skin  yellow.  Failing  to  pro- 
duce a  certificate.  Hung  Chang  was  placed  under  arrest,  and  sub- 
sequently made  a  detailed  statement  to  the  witness,  through  the 
government  interpreter,  which  was  testified  to  by  the  latter.  The 
witness  testified  that  for  three  months  his  official  work  had  been 
with  Chinese  persons ;  that  some  years  before,  when  employed  in 
the  Boston  navy  yard,  he  had  for  several  years  been  in  the  habit 
of  visiting  friends,  some  15  or  20,  among  the  Chinese  residents  of 
that  city.  He  stated  that  from  association  and  observation  he  had 
made  a  practical  study  of  the  racial  characteristics  of  the  Chinese, 
and  he  was  prepared  to  testify  that  Hung  Chang  was  a  Chinese 
person ;  but  the  court  refused  to  permit  it,  because  he  admitted  he 
had  not  made  a  study  in  the  books  of  the  science  of  ethnology. 

Frank  Pierce,  the  Chinese  inspector  in  charge,  was  43  years  old, 
and  had  been  a  Chinese  inspector  since  June,  1902.  It  had  been 
his  business  closely  to  observe  Chinamen,  and  he  had  made  a  study 
of  their  peculiarities.  He  testified  that  he  had  the  means  of  know- 
ing whether  the  defendant  was  a  Chinaman,  that  he  had  examined 
him  for  the  purpose  of  determining  that  question,  and  he  was  pre- 
pared to  testify  that  he  was  a  Chinaman ;  but  the  court  would  not 
permit  it,  because  he  admitted  that  his  knowledge  was  practical, 
that  he  had  not  made  a  study  of  racial  distinctions  in  books. 

Shere  F.  Moy,  the  Chinese  interpreter,  was  40  years  old.    He  was 
bom  in  China,  in  the  Sun  Ling  district;   lived  there  until  he  was 
13,  and  then  came  to  this  country;  lived  here  until  1883;  spent  the 
next  two  years  in  China,  and  has  been  back  here  ever  since.    The 
witness  talked  with  Hung  Chang  in  Chinese.    He  testified  that 
Hung  Chang  used  the  dialect  of  the  Sun  Ling  district,  where  wit- 
ness was  bom  and  raised.     Witness  testified  that  he  was  able  to 
distinguish  a  person  of  Chinese  descent  from  one  of  any  other 
nationality,  and  he  was  ready  to  testify  that  Hung  Chang  was  a 
person  of  Chinese  descent,  but  the  court  would  not  permit  him  to, 
because  he  admitted  on  cross-examination  that  if  a  Chinaman  had 
his  queue  cut  oflE  and  did  not  speak  the  Chinese  language  he  might 
be  mistaken  for  a  Corean  or  a  Japanese.    Shere  Moy  further  testi- 
fied, under  objection,  that  Hung  Chang  stated  to  O'Neill,  the  in- 
spector, through  him,  that  his  name  was  Hung  Chang;  that  he  was 
born  in  China ;  that  he  came  from  Hong  Kong,  and  landed  at  Van- 
couver;  that  he  lived  there  seven  months,  then  came  to  Toronto, 
where  he  lived  over  a  year,  and  from  there  came  surreptitiously,  by 
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boat,  along  with  a  lot  of  other  Chinamen,  to  the  United  States, 
landing  in  a  sandy  place,  from  which  they  walked  to  a  place  where 
they  took  a  train.  He  stated  he  was  a  laborer — ^a  laundryman. 
Afterwards,  at  the  United  States  Attorney's  office,  in  answer  to 
questions.  Hung  Chang  stated  that  he  was  a  full-blooded  Chinese, 
and  that  his  parents  and  grandparents  were  Chinese.  It  did  not 
appear  that  these  statements  were  induced  by  any  promise  or  threat. 
At  the  same  time  the  defendant  was  not  warned  that  they  would 
be  used  against  him  in  the  trial.  The  court  excluded  them  on  the 
ground  the  case  was  a  criminal  one,  and  they  were  not  made  vol- 
untarily. 

Hung  Chang  was  present  in  person,  presenting  every  outward 
appearance  of  being  a  Chinaman.  He  had  his  own  Chinese  inter- 
preter. After  the  court  had  excluded  the  testimony  of  the  three 
witnesses  mentioned,  the  government  requested  that  Hung  Chang 
take  the  stand,  and,  through  his  interpreter,  put  to  him  two  ques- 
tions :  First,  whether  he  was  a  Chinese  person ;  and,  second,  what 
was  the  nationality  of  his  father  and  mother.  These  questions  were 
objected  to  by  counsel  for  the  defendant,  and  the  objections  were 
sustained,  the  court  taking  the  view  that  the  case  was  a  criminal 
one,  and  that  he  could  not  and  would  not  compel  the  defendant  to 
be  a  witness  against  himself. 

To  all  of  these  rulings  the  government  excepted,  and  the  broad 
questions  for  consideration  are :  First,  the  nature  of  the  proceed- 
ing; second,  the  kind  of  evidence  required;  and,  third,  whether 
there  was  enough  to  demand  the  deportation  of  the  defendant. 

1.  By  the  treaty  with  China  of  December  8,  1894  (28  Stat.  1210), 
the  coming,  except  under  certain  conditions  specified  in  the  treaty, 
of  Chinese  laborers  to  the  United  States,  was  absolutely  prohibited. 
Article  1.  Registered  Qiinese  laborers  were  to  be  permitted  to 
return  to  the  United  States  under  certain  conditions  and  within  cer- 
tain periods,  but  only  upon  the  production  of  proper  certificates. 
Article  2.  •  The  provisions  of  the  treaty  were  not  to  affect  the  right 
then  enjoyed  of  Chinese  officials,  teachers,  students,  merchants,  or 
travelers,  but  not  laborers,  to  come  to  the  United  States,  but  only 
upon  the  production  of  certificates  from  their  government,  viseed 
by  the  diplomatic  or  consular  representatives  of  the  United  States  at 
their  ports  of  departure.  Article  3.  For  the  purpose  of  carrying 
out  the  policy,  thus  broadly  indicated,  of  excluding  from  the  United 
States  all  Chinese  persons  with  few  exceptions,  and  of  imposing 
upon  all  Chinese  persons  arrested  and  charged  with  being  unlaw- 
fully within  the  United  States  the  burden  of  establishing  their  right 
to  be  and  remain  here,  the  Chinese  exclusion  acts  provide,  among 
other  things,  as  follows: 

'*That  any  Chinese  person  or  persons  of  Chinese  descent  found  nnlawfally 
In  the  United  States  or  its  territories  may  be  arrested  upon  a  warrant  issued 
upon  a  complaint,  under  oath,  filed  by  any  party  on  behalf  of  the  United 
States,  by  any  justice,  Judge  or  commissioner  of  any  United  States  court,  re- 
turnable before  any  Justice,  Judge  or  commissioner  of  a  United  States  court, 
or  before  any  United  States  court,  and  when  convicted  upon  a  hearing  and 
found  and  adjudged  to  be  one  not  lawfully  entitled  to  be  or  remain  in  the 
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United  States,  sucb  person  shall  l>e  remOTed  from  the  United  States  to  the 
country  whence  he  came." 

**BiLt  any  such  Chinese  person  convicted  hefore  a  conmiissioner  of  a  United 
States  court  may,  within  ten  days  from  snch  conviction,  appeal  to  the  Judge 
of  the  district  coiirt  for  the  district"  Section  13,  a  1016,  Act  Sept  18,  1888, 
25  Stat  479  [U.  S.  Comp.  St  1901,  p.  1317]. 

"That  any  Chinese  person  or  person  of  Chinese  descent  arrested  under  the 
provisions  of  this  act  or  the  acts  hereby  extended  shall  be  adjudged  to  be 
unlawfully  v^thln  the  United  States  unless  such  person  shall  establish,  l}y 
affirmative  proof,  to  the  satisfaction  of  such  Justice,  Judge,  or  commissioner, 
his  lawful  right  to  remain  in  the  United  States."  Secton  3,  c  60,  Act  May 
5,  1892,  27  Stat  25  [U.  S.  Comp.  St  1901,  p.  1320]. 

Hung  Chang  was  arrested  and  tried  under  section  13,  subject  to 
the  regulation  established  by  section  3.  His  plea  of  "not  guilty" 
put  in  issue  two  questions:  First,  was  he  a  Chinese  person  or. a 
person  of  Chinese  descent?  second,  was  he  entitled  to  be*and  re- 
main in  the  United  States  ?  If  found  to  be  a  Chinese  person  or  per- 
son of  Chinese  descent,  it  then  became  his  duty  to  establish  his 
lawful  right  to  remain  in  the  United  States,  and  this  he  was  to  do 
"by  affirmative  proof  to  the  satisfaction  of  such  justice,  judge  or 
commissioner."  In  the  case  of  laborers,  this  right  can  be  shown 
only  by  producing  the  certificate  required  by  section  6  of  the  act 
of  May  5,  1892,  as  amended  November  3,  1893.  28  Stat.  7,  c.  14 
[U.  S.  Comp.  St.  1901,  p.  1320].  In  the  case  of  merchants  and 
others  of  the  excepted  classes  only  by  producing  the  certificate  re- 
quired by  section  6  of  the  act  of  May  6,  1882,  as  amended  by  the 
act  of  July  5,  1884.  23  Stat.  115,  c.  220  [U.  S.  Comp.  St  1901,  p. 
1307].  As  the  record  shows,  Hung  Chang  had  every  appearance 
of  being  a  Chinaman.  His  name,  his  language,  his  color,  his  mode 
of  dressing  the  hair,  his  garb,  all  bespoke  a  person  of  Chinese  de- 
scent To  any  person  of  common  knowledge  and  information,  his 
appearance  testified  unmistakably  to  his  race;  and  he  himself  had 
not  denied,  but  admitted,  his  origin  and  nationality.  Under  these 
circumstances,  what  was  the  nature  of  the  proof  required  to  estab- 
lish, to  the  satisfaction  of  the  court,  this  obvious  and  only  tech- 
nically denied  fact,  namely,  that  he  was  a  Chinese  person  or  a"  per- 
son of  Chinese  descent?  But  before  taking  this  up  let  us  consider 
the  nature  of  the  proceeding,  whether  criminal  or  civil. 

2.  Whether  based  upon  the  power  which  every  sovereign  nation 
has  of  forbidding  the  entrance  of  foreigners  within  its  territory, 
or  upon  the  power  under  the  Constitution  to  regulate  commerce 
with  foreign  nations,  it  is  settled  by  the  decisions  of  the  Supreme 
Court  that  Congress  has  the  power  to  exclude  or  expel  aliens  from 
the  United  States,  to  provide  for  the  deportation  of  those  unlaw- 
fully here,  and  to  intrust  this  to  executive  officers,  acting  either 
alone  or  in  connection  with  the  courts.  The  Chinese  Exclusion  Case, 
130  U.  S.  581,  9  Sup.  Ct  623,  32  L.  Ed.  1068;  Nishimura  Ekiu  v. 
U.  S.,  142  U.  S.  661, 12  Sup.  Ct.  336,  35  L.  Ed.  1146 ;  Fong  Yue  Ting 
V.  U.  S.,  149  U.  S.  699,  713,  731,  13  Sup.  Ct.  1016,  37  L.  Ed.  905; 
Lem  Moon  Sing  v.  U.  S.,  158  U.  S.  539,  15  Sup.  Ct.  967,  39  L.  Ed. 
1082;  Wong  Wing  v.  U.  S.,  163  U.  S.  229,  237,  16  Sup.  Ct.  977,  41 
L.  Ed.  140;  U.  S.  v.  Wong  Kim  Ark,  169  U.  S.  649, 18  Sup.  Ct.  456, 
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42  L.  Ed.  890;  Fok  Yung  Yo  v.  U.  S.,  185  U.  S.  305,  22  Sup.  Ct.  686, 
46  L.  Ed.  917;  Chin  Bak  Kan  v.  U.  S.,  186  U.  S.  193,  201,  22  Sup. 
Ct.  891,  46  L.  Ed.  1121 ;  Japanese  Immigrant  Case,  189  U.  S.  87,  97, 
23  Sup.  Ct.  611,  47  L.  Ed.  721 ;  Ah  How  v.  U.  S.,  193  U.  S.  65,  24 
Sup.  Ct.  357,  48  L.  Ed.  619 ;  United  States  v.  Sing  Tuck,  194  U.  S. 
161,  24  Sup.  Ct.  621,  48  L.  Ed.  917 ;  Turner  v.  Williams,  194  U.  S. 
279,  290,  24  Sup.  Ct.  719,  48  L.  Ed.  979. 

Referring  to  the  character  of  the  Chinese  deportation  proceeding, 
the  Supreme  Court,  speaking  by  Mr.  Justice  Gray,  said  in  Fong 
Yue  Ting  v.  U.  S.,  149  U.  S.  698,  730,  13  Sup.  Ct.  1016,  37  L.  Ed. 
905: 

••The  proceeding  before  a  United  States  Jndge,  as  provided  for  In  section 
6  of  the  act  of  1892,  Is  In  no  proper  sense  a  trial  and  sentence  for  a  crime  or 
offense.  Jt  is  simply  the  ascertainment,  by  appropriate  and  lawful  means, 
of  the  fact  whether  the  conditions  exist  npon  which  Congress^  has  enacted 
that  an  alien  of  this  class  may  remain  within  the  country.  The  order  of  de- 
portation Is  not  a  punishment  for  crime.  It  Is  not  a  banishment.  In  the  sense 
In  which  that  word  Is  often  applied  to  the  expulsion  of  a  citizen  from  his 
country  by  way  of  punishment  It  Is  but  a  method  of  enforcing  the  return  to 
his  own  country  of  an  alien  who  has  not  complied  with  the  conditions  upon 
the  performance  of  which  the  government  of  the  nation,  acting  within  Its 
constitutional  authority,  and  through  the  proper  departments,  has  determined 
that  his  continuing  to  reside  here  shall  depend.  He  has  not,  therefore,  been 
deprived  of  life,  liberty,  or  property  vrtthout  due  process  of  law;  and  the 
provisions  of  the  Constitution,  securing  the  right  of  trial  by  Jury,  and  pro- 
hibiting unreasonable  searches  and  seizures  and  cruel  and  unusual  punish- 
ments, have  no  application." 

This  language  was  quoted  with  approval  in  Wong  Wing  v.  U. 
S.,  163  U.  S.  236,  16  Sup.  Ct.  980,  41  L  Ed.  140,  in  which  the  court 
held  that  section  4  of  the  act  of  May  5,  1892  (27  Stat.  25,  c.  60  [U. 
S.  Comp.  St.  1901,  p.  1320]),  which  provides  that  Chinese  persons 
convicted  of  being  unlawfully  within  the  United  States  should  be 
imprisoned  at  hard  labor  for  a  period  not  exceeding  one  year,  was 
in  violation  of  the  fifth  and  sixth  amendments  to  the  Constitution, 
because  under  it  infamous  punishment  might  be  imposed  without 
a  trial  by  jury.  163  U.  S.  237,  16  Sup.  Ct.  981,  41  L.  Ed.  140.  But 
in  that  case,  referring  to  the  nature  of  the  detention  pending  a 
hearing  to  deport,  the  court  says : 

"We  think  It  clear  that  detention,  or  temporary  confinement,  as  part  of 
the  means  necessary  to  give  effect  to  the  provisions  for  the  exclusion  or  ex- 
pulsion of  aliens,  would  be  valid.  Proceedings  to  exclude  or  expel  would 
be  vain  If  those  accused  could  not  be  held  In  custody  pending  Inquiry  Into 
their  true  character  and  while  arrangements  were  being  made  for  their  de- 
portation. Detention  Is  a  usual  feature  of  every  case  of  arrest  on  a  criminal 
charge,  even  when  an  Innocent  person  Is  wrongfully  accused;  but  It  Is  not 
Imprisonment  In  a  legal  sense."    163  U.  S.  235,  16  Sup.  Ot.  980,  41  L.  Ed.  140. 

Accordingly,  while  holding  that  a  Chinese  person  could  not  be 
punished  by  imprisonment  without  a  trial  by  jury,  the  power  of 
Congress  to  expel  by  executive  process  was  sustained,  the  court 
saying  (page  237,  16  U.  S.,  page  980,  16  Sup.  Ct.,  41  L.  Ed.  140): 

"We  regard  It  as  settled  by  our  previous  decisions  that  the  United  States 
can,  as  a  matter  of  public  policy,  by  congressional  enactment,  forbid  aliens 
or  classes  of  aliens  from  coming  within  their  borders,  and  expel  aliens  or 
clasBcs  of  aliens  from  their  territory,  and  can,  In  order  to  make  effectual 
such  decree  of  exclusion  or  expulsion,  devolve  the  power  and  duty  of  Identify- 
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log  and  arresting  the  peraons  included  in  sucb  decree,  and  causing  their  de- 
portation, upon  executive  or  subordinate  officials." 

See,  also,  U.  S.  v.  Mrs.  Gue  Lim,  176  U.  S.  469,  461,  20  Sup.  Ct. 
415.  417,  44  L.  Ed.  544;  Turner  v.  Williams,  194  U.  S.  279,  291,  24 
Sup.  Ct.  719,  722,  48  L.  Ed.  979. 

3.  We  regard  it  settled  by  the  cases  we  have  cited,  and  others 
referred  to  therein,  that  the  proceeding  to  deport  is  civil,  and  not 
criminal,  in  its  nature.  Its  object  is  to  expel  the  alien  from  a  place 
where  he  has  no  rigfht  to  be,  and  to  send  him  back  where  he  belongs. 
It  does  not  punish  him,  for  expulsion  from  a  place  where  one  has 
no  right  to  be  is  not  punishment,  and  it  does  not  forfeit  any  right 
within  the  rule  in  Boyd  v.  U.  S.,  116  U.  S.  616,  6  Sup.  Ct.  524,  29 
L.  Ed.  746,  for  he  has  no  right  to  be  here,  and  therefore  possesses 
none  to  forfeit.  It  is  no  more  criminal  in  character  than  is  a  pro- 
ceeding to  eject  a  person  wrongfully  in  possession  of  real  estate,  or  to 
enjoin  one  from  wrongfully  enjoying  an  easement  in  real  estate. 
Neither  the  rules  of  evidence  nor  the  nature  of  the  proof  required  in 
criminal  cases  govern.  The  Supreme  Court  has  expressly  held  that 
the  amendments  to  the  Constitution  whidi  safegiiard  the  rights  of  per- 
sons accused  of  crime  do  not  apply.  The  rule  in  the  Bram  Case,  168 
U.  S.  532,  18  Sup.  Ct.  183,  42  L.  Ed.  568,  respecting  the  admission  of 
statements  made  by  a  person  charged  with  crime,  does  not  control. 
The  statements  made  by  Hung  Chang  to  the  inspector  and  interpreter 
should  have  been  admitted.  These  statements,  partly  made  before  and 
partly  after  his  arrest,  were  not  made  involuntarily.  They  were  made 
in  answer  to  questions  officially  put.  If  the  defendant  had  sought  to 
enter  the  country  in  a  lawful  way,  through  a  port  of  entry,  it  would 
have  been  the  duty  of  an  officer  of  the  United  States  to  examine  him 
as  to  his  right  to  enter,  and  his  statements  could  have  been  used 
against  him.  His  coming  surreptitiously  into  the  country  did  not  ma- 
terially alter  the  situation.  It  was  now  the  duty  of  an  officer  to  exam- 
ine him  as  to  his  right  to  remain.  The  statements  he  made  were  not 
introduced  as  confessions  of  crime,  but  as  admissions  in  a  civil  matter. 

It  further  follows  from  the  fact  that  this  was  a  civil  proceeding  that 
Hung  Chang  could  not  assume  the  attitude  of  a  defendant  in  a  criminal 
case,  refuse  to  testify,  and  insist  his  refusal  should  in  no  way  be  used 
against  him.  It  is  unnecessary  to  decide  whether  he  could  have  been 
compelled  to  answer.  No  attempt  was  made  to  compel  him.  His 
counsel  advised  him  not  to  answer,  and  the  court  approved  of  this, 
and  excluded  the  questions.  This  refusal  to  testify  upon  matters  pe- 
culiarly within  his  knowledge  was  proper  for  consideration  bv  the 
court.    United  States  v.  Lee  Huen  et  al.  (D.  C.)  118  Fed.  442,  456. 

4.  All  the  testimony  of  the  government  identifying  Hung  Chang  as 
a  Chinese  person  was  excluded.  In  the  cases  cited  the  Supreme  Court 
has  sustained  the  authority  of  Congress  to  provide,  through  executive 
agencies,  for  the  identification  and  deportation  of  Chinese  persons  un- 
lawfully in  this  country.  To  identify  such  Chinese  persons  in  the  first 
instance,  inspectors  and  interpreters  are  employed.  The  witnesses 
offered  were  two  inspectors  and  one  interpreter.  These  witnesses  had 
devoted  and  were  devoting  their  time  to  the  identification  and  examina- 
tion of  Chinese  persons.     They  had  made  a  practical  study  of  the 
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characteristics  of  Chinamen.  They  were  prepared  to  testify  that  Hung 
Chang  was  a  Chinese  person;  but  the  court  would  not  permit  it,  be- 
cause they  did  not  qualify  as  experts  in  the  sciences  of  anthropology 
and  ethnology.  A  study  of  Chinamen  as  they  are  was  not  sufficient 
One  must  know  what  they  are  said  to  be  in  books.  The  court  assumed 
there  are  certain  racial  characteristics  concealed  somewhere  about 
Chinamen,  which  can  only  be  known  by  great  study  in  books,  and  that 
the  identificaticMi  of  a  person  as  a  Chinaman  upon  any  other  grounds  of 
distinction  is  worthless  as  evidence.  Nothing  but  the  testimony  of 
experts  in  the  science  of  race  distinctions  would,  in  his  opinion,  satisfy 
the  demand  for  proof  upon  the  point  whether  Hung  Chang  was  a 
Chinaman  or  not.  The  court  even  went  to  the  extent  of  holding  that 
if  the  statements  of  Hung  Chang  were  admitted,  to  the  effect  that  he 
was  bom  in  China,  and  tfiat  his  parents  and  grandparents  were  Chi- 
nese persons,  his  testimony  would  not  be  important,  saying: 

"The  fact  that  an  individual  was  born  in  China  is  in  no  wise  conclusive 
that  he  is  a  Chinese  person,  nor  does  it  tend  to  prove  that  he  is  such.  The 
statement  that  his  father  and  mother  and  his  grandparents  were  Chinese 
persons  is  only  the  expression  of  an  opinion,  and  can  have  no  more  weight 
in  coming  from  the  defendant  than  if  coming  from  any  one  else." 

No  support  for  the  view  thus  taken  by  the  court  of  the  kind  of  proof 
required  in  a  deportation  proceeding  can  be  found  in  the  policy  or  pro- 
visions of  the  Chinese  exclusion  acts.  A  history  of  their  adoption  may 
be  found  in  the  opinion  of  Mr.  Justice  Field  in  the  Chinese  Exclusion 
Case,  130  U.  S.  581,  9  Sup.  Ct.  623,  32  L.  Ed.  1068.  Referring  to 
the  immigration  of  the  Chinese  into  California,  he  says  that,  notwith- 
standing the  favorable  provisions  of  the  early  treaty  with  China,  "they 
remained  strangers  in  the  land,  residing  apart  by  themselves,  and  ad- 
hering to  the  customs  and  usages  of  their  own  country.  It  seemed 
impossible  for  them  to  assimilate  with  our  people,  or  to  make  any 
change  in  their  habits  or  modes  of  living."  Page  595,  130  U.  S.,  page 
626,  9  Sup.  Ct,  32  L.  Ed.  1068.  And  this  was  one  reason  for  their 
exclusion.  The  Chinese  are  a  peculiar  people,  not  hard,  but  easy,  to 
recognize.  Their  racial  characteristics  are  plain  and  apparent  The 
acts  themselves  recognize  this  in  providing  that,  when  a  Chinese  person 
found  unlawfully  in  the  United  States  is  deported,  "the  person  who 
brought  or  aided  in  bringing  such  person  in  the  United  States  shall 
be  liable  to  the  government  for  all  necessary  expenses  incurred  in  such 
investigation  and  removal";  and  heavy  penalties  are  imposed  on  the 
master  of  any  vessel  who  permits  any  Chinese  person  to  land  in  the 
United  States  in  violation  of  law.  Because  the  distinguishing  char- 
acteristics of  the  Chinese — such  as  the  color,  the  mode  of  dressing  the 
hair,  the  language,  and  the  garb— are  marked  and  obvious,  open  to  all, 
these  are  not,  therefore,  to  be  rejected  as  worthless,  and  the  govern- 
ment restricted  to  other  characteristics,  which  are  not  described,  and 
apparently  are  unknown  except  to  supposed  experts  in  an  occult 
science.  The  nature  of  the  proof  required  is  not  that  demanded  in  a 
criminal  case.  These  acts  are  to  receive  a  sensible  construction,  such 
as  will  effectuate  the  legislative  intention.  Lau  Ow  Bew  v.  U.  S.,  144 
U.  S.  47,  59,  12  Sup.  Ct.  517,  36  L.  Ed.  340;  U.  S:  v.  Mrs.  Cue  Lim, 
176  U.  S.  459,  467,  20  Sup.  Ct  415,  44  L.  Ed.  544.    The  statute 
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provides  that  any  Chinese  person  arrested  on  the  charge  of  being 
unlawfully  within  the  United  States  must  establish  his  right  to 
remain  here  by  affirmative  proof,  to  the  satisfaction  of  the  com- 
missioner or  court.  No  greater  degree  of  proof  is  required  on  the 
part  of  the  United  States.  It  is  not  required  to  do  more  than  sat- 
isfy the  commissioner  or  judge,  by  affirmative  proof,  that  the  one 
under  arrest  is  a  person  of  Chinese  descent.  This  does  not  mean 
to  satisfy  beyond  any  possibility  of  doubt,  but  only  to  a  reasonable 
degree  of  certainty,  such  as  a  rational  mind  would  demand  in  any 
serious  matter  of  personal  concern.  U.  S.  v.  Lee  Huen  (D.  C.) 
118  Fed.  442,  457.  It  may  be  questioned  whether  Congress  ever 
contemplated  in  this  proceeding  the  raising  of  the  question  wheth- 
er the  person  arrested  was  or  was  not  a  Chinese  person.  Congress 
apparently  assumed  that  the  characteristics  of  Chinese  persons  are 
matters  of  common  knowledge.  A  Chinese  person  found  unlaw- 
fully in  the  United  States  was  to  be  arrested,  and,  after  a  hearing, 
deported,  unless  he  satisfied  the  authorities  that  he  had  a  right 
to  remain.  This  apparently  left  to  the  inspector  who  made  the 
arrest  the  identification  of  the  Chinaman  as  such.  Indeed,  al- 
though the  exclusion  acts  have  been  in  force  for  some  20  years, 
this  is  the  first  case  in  which  the  question  was  raised  and  proof 
demanded.  It  is  not  necessary  to  consider  whether  the  question 
of  race  goes  to  the  jurisdiction  of  the  commissioner,  and  might 
or  should  be  raised  by  a  proceeding  in  habeas  corpus,  as  in  Gon- 
zales V.  Williams,  192  U.  S.  1,  24  Sup.  Ct.  177,  48  L.  Ed.  317.  Un- 
doubtedly it  is  necessary  for  the  commissioner  and  the  court  to 
find  that  the  defendant  is  a  person  of  Chinese  descent,  in  order  to 
sustain  their  jurisdiction  and  justify  the  deportation.  But  under 
the  circumstances  it  is  necessary  for  neither  to  close  their  eyes  to 
the  obvious  facts.  The  commissioner,  as  pointed  out,  apparently 
took  into  consideration  the  real  evidence  furnished  by  the  defend- 
ant himself  as  to  his  race.  It  was  entirely  competent  for  the  court 
below  to  do  the  same  thing.  Upon  the  question  of  race  ancestry, 
the  person  involved  is  often  the  best  evidence  to  produce.  It  is  a 
case  of  "res  ipsa  loquitur."  The  tribunal  judges  by  looking  at 
the  person.  1  Greenleaf  on  Evidence  (16th  Ed.)  §  13c ;  Chamber- 
layne's  Best  on  Evidence,  p.  196,  notes. 

In  Garvin  v.  The  State,  52  Miss.  207,  it  was  held  that,  where  an 
indictment  described  the  accused  as  a  "colored  person,"  that  fact  might 
be  proven  by  his  production  before  the  jury;  the  court  saying  (page 
209): 

"It  is  urged  that  this  was  erroneous,  because  It  is  said  that  the  jury  can 
know  nothing  ezc^t  by  the  testimony  of  witnesses.  This  is  not  true  as  to 
pliysieal  facts,  wtiich  may  be  brought  to  their  attention  by  ocular  demon- 
stration. It  would  not  be  necessary  to  prove  by  other  testimony  than  profert 
of  tlie  party  that  he  was  'a  person/  *a  man,'  if  so  described  in  the  indict- 
ment"   See,  also,  Warlick  v.  White,  76  N.  C.  175,  179. 

In  the  case  of  Ark  Foo  v.  U.  S.,  128  Fed.  697,  63  C.  C.  A.  249,  Ark 
Foo  claimed  he  was  born  in  the  United  States.  A  witness  testified 
that  he  was  29  years  old,  and  was  bom  in  the  United  States.  The 
commissioner  rejected  this  testimony,  saying  that  he  was  satisfied 
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from  the  defendant's  appearance  that  he  was  certainly  over  40  years 
of  age,  and  therefore  placed  no  reliance  in  the  witness'  story.  The 
Circuit  Gjurt  of  Appeals  of  the  Second  Circuit  sustained  the  ac- 
tion of  the  District  Judge  in  holding  that  the  commissioner's  deter- 
mination ought  not  to  be  disturbed  on  appeal ;   saying : 

*'To  the  commissioner  is  delegated  the  duty  to  determine  in  the  first  in- 
stance these  questions  of  fact ;  and  if  it  were  perfectly  apparent  to  him,  as  he 
says  it  was,  that  the  appellants'  witness  had  falsely  stated  the  age  of  one 
of  them,  the  commissioner  was  Justified  in  rejecting  the  entire  testimony.** 

The  appearance  of  Hung  Chang,  his  color,  his  mode  of  dressing 
the  hair,  his  language,  all  are  described  in  the  record  in  testimony 
not  objected  to.  All  were  present  and  apparent  to  the  court. 
They  were  proof  sufficient,  in  the  absence  of  explanation  or  con- 
tradiction, to  warrant  the  finding  that  he  was  a  Chinaman  or  person 
of  Chinese  descent.  In  addition,  there  was  the  testimony  of  the 
government  witnesses,  which  was  received,  tending  to  show  he 
was  a  Chinaman,  and  also  the  fact  that  he  refused,  in  answer  to 
questions,  to  state  whether  he  was  or  was  not  a  Chinese  person, 
and  what  was  the  nationality  of  his  father  and  mother.  In  our 
opinion,  the  proof  thus  produced  was  ample  to  establish  the  fact 
that  the  defendant  was  a  person  of  Chinese  descent,  and,  no  proof 
being  produced  by  him  tending  to  show  his  right  to  remain  in  the 
United  States,  the  judgment  of  the  lower  court  is  reversed,  and 
the  case  remanded,  with  directions  to  enter  a  judgment  affirming 
the  finding  and  order  of  the  commissioner,  and  directing  the  de- 
portation of  the  defendant,  Hung  Chang. 


(134  Fed.  2&) 

PFLUEQBR  V.  LEWIS  FOUNDRY  ft  MACHINE  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    December  14,  1904.) 

1.  Mkchanics*  Liens — Machinery — FimjBES--BAjrKBUPTCT. 

A  bankrupt,  engufj^ed  in  manufacturing  steel  and  iron,  purchased  a 
"squeezer*'  and  a  steam  pump  for  use  in  his  steelmill.  The  squeezer  was 
a  heavy  piece  of  machinery;  weighing,  with  the  pomp,  37,5(X)  pounds. 
It  was  erected  on  a  brick  base,  to  which  it  was  fastened  with  bolts.  To 
provide  proper  space  therefor,  the  roof  of  the  building  was  carried  up 
some  six  feet,  and  a  skylight  built  on  top.  The  pump  was  to  be  put  on 
a  similar  base,  but  none  of  the  parts  of  the  machine  were  connected  with 
the  wall  of  the  building.  Held  that,  as  between  the  bankrupt  and  the 
seller,  such  machinery  was  a  fixture,  and  within  Rev.  St  Ohio  1882,  I 
8184,  providing  for  a  mechanic's  lien  for  the  furnishing  of  machinery  for 
a  mill,  etc.,  on  the  mill  or  manufac»tory,  and  on  the  interest  leasehold, 
or  otherwise,  of  the  owner  in  the  lot  or  land  on  which  the  same  may 
stand. 

2.  Same— Payment — Checks. 

Where  a  bankrupt  gave  checks  to  the  seller  of  machinery  In  payment 
therefor,  both  parties  expecting  that  the  bankrupt  would  provide  neces- 
sary funds  within  a  few  days  to  pay  the  checks,  during  which  the  payee 
agreed  to  hold  them,  but  funds  were  never  so  provided,  and  there  was 
no  express  agreement  that  the  checks  should  be  received  as  payment,  the 
seller  was  remitted  to  his  original  rights  und^  the  contract  of  sale, 
without  regard  to  the  checks. 
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Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
tm  District  of  Ohio. 

W.  E.  Young  and  Francis  Seiberling,  for  appellant. 
Claries  J.  Estep  and  Robert  M.  Morgan,  for  appellee. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

SEVERENS,  Circuit  Judge.  This  controversy  arose  in  the  court 
bdow  upon  a  petition  presented  by  The  Lewis  Foundry  &  Machine 
Company,  praying  for  the  recognition  and  enforcement  of  a  mechanic's 
lien  which  it  claimed,  under  the  statutes  of  Ohio,  upon  the  mill  or 
manufactory  of  the  bankrupt,  the  Ohio  Steel  &  Iron  Specialty  Com- 
pany, as  well  as  upon  the  lands  and  premises  upon  which  the  same  was 
btrilt,  and  specifically  upon  certain  particular  machinery  which  it  had 
furnished  and  sold  to  the  bankrupt  to  be  put  into  and  used  in  said 
mill.  It  was  for  the  purchase  price  of  this  particular  machinery  that 
the  petitioner  claimed  the  lien.  The  referee  disallowed  the  petition, 
and  the  matter  was  taken  before  District  Judge  Wing  upon  a  petition 
for  review.  The  District  Judge  reversed  the  order  of  the  referee,  and 
directed  the  entry  of  an  order  allowing  the  lien  claimed  upon  the 
mill  and  the  land  on  which  it  stood,  but  disallowing  it  in  so  far  as  it 
was  asserted  as  a  distinct  and  separate  lien  upon  the  particular  ma- 
chinery sold  by  the  petitioner  to  tiie  bankrupt.  No  appeal  was  taken 
by  the  petitioner  from  this  last  part  of  the  order,  but  the  trustee  has 
appealed  from  so  much  of  the  order  as  allows  the  lien  upon  the  mill 
and  the  premises  occupied  by*  it.  The  mill  was  a  rolling  mill,  used 
for  the  manufacture  of  steel  and  iron  -products.  For  the  purpose  of 
quipping  it  with  machinery  desirable  for  its  work,  the  bankrupt  on 
March  31,  1903,  purchased,  and  the  appellee  sold  to  it,  a  machine  called 
a  "squeezer,"  and  a  steam  pump  to  supply  it  with  hydraulic  pressure. 
The  function  of  a  squeezer  is  to  receive  the  product  of  the  furnace 
after  it  has  passed  from  the  furnace  between  the  rolls,  and  further  to 
compact  it  by  squeezing  under  hydraulic  pressure,  after  which  it  is 
cut  into  billets.  The  squeezer  is  a  heavy  piece  of  machinery ;  weigh- 
ing, with  the  pimip,  as  much  as  37,500  pounds.  In  the  mill  it  was 
erected  upon  a  base  built  of  brick,  four  feet  high,  through  which  bolts 
were  carried  up  to  receive  the  base  of  the  squeezer  and  burrs  or  nuts 
to  hold  the  latter  securely  on  its  foundation.  To  provide  a  proper 
place  for  it,  the  roof  of  the  building  was  in  this  instance  carried  up 
some  six  feet,  and  a  skylight  put  in  at  the  top.  The  steam  pump  was 
to  be  put  upon  another  similar  base.  Neither  of  the  parts  of  the  ma- 
chine was  connected  with  the  wall  of  the  building.  The  squeezer  had 
already  been  erected  in  the  mill  at  the  time  when  the  petition  in  bank- 
niptcy  was  filed,  but  the  steam  pump,  although  it  has  been  delivered 
at  the  works,  had  not  yet  been  set  up.  The  pump  was  to  get  its  steam 
from  the  "header" — a  large  conduit  coming  from  the  boiler  and 
carried  out  into  the  building  to  supply  steam  by  branches  to  the  differ- 
ent engines  or  machines  in  the  building.  The  purchase  price  of  the 
machinery  was  $3,760,  to  be  paid  within  30  days  from  the  date  of  the 
contract.  The  necessary  proceedings  to  obtain  a  lien  were  duly  taken 
within  the  time  prescribed  by  the  statute.    The  purchase  price  not  be- 
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ing  ^aid  when  it  became  due,  the  appellee  pressed  for  payment.  The 
Ohio  Steel  &  Iron  Specialty  Company  was  in  straitened  circumstances 
and  could  not,  or  at  least  did  not,  pay  the  debt,  but  at  length  gave 
to  the  appellee  its  two  checks,  for  $1,876  each,  in  settlement.  These 
checks  were  drawn  upon  a  bank  where,  as  both  the  parties  knew,  the 
drawer  had  no  funds,  but  where  it  was  supposed  by  them  he  would 
before  long  have  sufficient  to  pay  the  checks;  but,  though  the  checks 
were  afterwards  presented,  no  part  of  them  was  ever  paid.  On  or 
about  July  3,  1903,  a  petition  in  bankruptcy  was  filed  by  the  creditors 
of  the  Ohio  Steel  &  Iron  Specialty  Company,  whereon  it  was  shortly 
thereafter  adjudged  bankrupt     Pflueger  was  appointed  trustee. 

The  principal  questions  argued  by  counsel  orally  and  by  brief  are, 
first,  whether  the  Ohio  statute  requires  that  the  machinery,  etc.,  fur- 
nished to  a  mill,  manufactory,  etc.,  must  be  something  intended  to  be 
so  attached  to  the  realty  as  to  become  fixtures  thereon,  or  whether  the 
statute  extends  to  machines  not  having  that  characteristic,  and  may 
continue  to  be  personal  property ;  and,  second,  whether  this  particular 
machinery  should,  upon  the  facts  stated,  be  adjudged  to  be  fuctures  or 
chattels.  The  statute  (section  3184  of  the  Revised  Statutes  of  Ohio  of 
1892)  provides  as  follows  (omitting  irrelevant  matter) : 

"A  person  who  performs  labor  or  furnishes  material  or  machinery  •  •  • 
for  erecting,  altering,  repairing  or  removing  ♦  ♦  ♦  a  mill  or  manufactory 
*  ♦  *  by  virtue  of  a  contract  with  the  owner  or  his  authorized  agent,  shall 
have  a  lien  to  secure  the  payment  of  the  same  upon  such  •  •  •  mill  or 
manufactory  ♦  ♦  ♦  and  upon  material  and  machinery  so  furnished,  and 
upon  the  interest,  leasehold,  or  otherwise,  of  the  owner  in  the  lot  or  land  on 
which  the  same  may  stand,  or  to  which  it  may  be  removed." 

The  statutes  of  the  different  states  providing  for  this  class  of  liens 
vary  so  much  that  the  construction  which  has  been  put  upon  them,  and 
the  language  employed  by  their  courts  in  such  construction,  must  be 
attentively  observed,  before  one  can  properly  appreciate  the  value  of 
the  decisions  relating  thereto.  We  are  required,  however,  to  accept 
and  conform  to  the  construction  which  the  Supreme  Court  of  Ohio  has 
given  to  this  statute.  It  would  seem,  as  a  matter  of  first  impression, 
that  the  Legislature  of  Ohio  did  not  intend  by  section  3184  to  prescribe, 
as  a  test  for  the  application  of  its  enactment,  the  question  whether  the 
thing  furnished  is  something  intended  to  become  a  fixture,  and  will 
be  such  when  placed  in  the  intended  location  and  relation  to  the  mill 
or  manufactory.  The  statute  makes  a  distinction  between  the  mill  or 
manufactory  and  the  real  estate  and  the  machinery  furnished  by  the 
lienor.  If  the  machinery  furnished  becomes  a  fixture,  there  was  no 
need  to  expressly  declare  that  the  lien  should  extend  to  it.  The  Ohio 
Supreme  Court  holds  that  the  lien  given  by  this  statute  arises  when 
it  is  furnished,  and  is  not  postponed  until  it  is  put  in  its  place  in  the 
mill  (Beckel  v.  Petticrew,  6  Ohio  St.  247)— a  conclusion  wholly  incon- 
sistent with  the  idea  that  the  lien  attaches  only  when  the  machine  or 
other  thing  is  parcel  of  the  realty,  for  nothing  becomes  a  fixture  until 
it  is  affixed.  It  was  held  by  the  Circuit  Court  of  Appeals  for  the  Fifth 
Circuit,  affirming  the  decision  of  Judge  Newman,  in  Re  Georgia 
Handle  Co.,  109  Fed.  632,  48  C.  C.  A.  571,  that,  under  the  statute  of 
Georgia  which  gives  a  lien  upon  the  "factory"  to  those  furnishing  ma- 
terials or  machinery  for  such  factory,  it  was  immaterial  whether  the 
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machinery  therein  should  be  considered  real  or  personal  property.  In 
either  case  it  was  subject  to  the  lien.  The  record  failed  to  show  how 
the  machinery  was  attached  to  the  building.  But  it  was  held  sufficient 
that  it  showed  there  was  such  attachment  as  was  necessary  to  its  opera- 
tion. However,  as  we  intend  to  decide  this  case  upon  another  ground, 
we  refrain  from  expressing  any  definite  opinion  upon  the  question 
just  stated,  and  do  not  pursue  the  consideration  of  it  further. 

If  the  machinery  which  wa3  furnished  by  the  appellee  was  of  the 
nature  of  a  fixture  to  the  mill,  it  is  not  doubted — ^indeed,  it  is  conceded 
by  the  counsel  for  the  appellant — ^that  the  furnishing  it  entitled  the  ap- 
pellee to  the  lien  admitted  and  allowed  by  the  District  Court.  In 
considering  whether  it  was  in  the  nature  of  a  fixture,  it  is  necessary 
to  keep  the  facts  clearly  in  view.  The  purchaser  was  the  owner  of 
the  mill,  and  of  the  land  on  which  it  stood.  The  mill  was  devoted  to 
the  business  in  which  this  machinery  was  to  be  employed.  It  had  been 
reorganized  for  the  business  of  a  rolling  mill.  The  foundations  in  the 
floor  of  the  mill  and  the  opening  in  the  roof  for  the  squeezer  were  all 
constructed  for  a  permanent  location  in  that  part  of  the  mill,  and  it 
seems  reasonable  to  suppose  that  the  purchaser  intended  it  to  be  per- 
manently located  and  to  perform  its  service  in  that  location — ^not, 
indeed,  irremovably  located,  because  the  exigencies  of  the  business 
mig^t  require  a  demolition  or  reconstruction  of  the  mill,  in  which  event 
a  fixture  may  revert  to  its  original  status  as  personal  property.  This 
machinery  performed  a  part  of  the  operations  of  the  mill,  and  was  sup- 
posed to  be  a  necessary,  or  at  least  a  useful,  factor  in  performing  that 
part  of  the  work  to  which  it  was  to  be  devoted.  It  was  a  ponderous 
structure,  not  easily  moved  from  place  to  place.  Not  only  the  seller 
contemplated  all  these  things,  but  the  seller  knew  or  anticipated  the 
substance  of  them.  We  have  not  to  decide  the  question  whether, 
upon  such  facts,  in  a  case  between  landlord  and  tenant,  the  machine 
should  be  held  to  be  a  fixture.  Nor  is  there  any  other  relation  between 
the  parties  which  gives  rise  to  any  special  rule  of  that  character.  The 
general  rule  upon  this  subject  rests  largely  upon  the  presumed  inten- 
tion of  the  party  who  acquires  the  chattel  and  brings  it  into  fixed  asso- 
ciation with  his  own  real  property.  What  that  intention  was  in  the 
present  case  seems  clear.  We  think  there  can  be  no  doubt  that  the 
Ohio  Steel  &  Iron  Specialty  Company  intended  to  affix  the  machine  in 
question  to  the  real  estate  as  a  part  of  the  mill — ^to  remain  such  per- 
manently. The  modern  authorities,  at  least,  upon  this  subject,  with 
hardly  any  exception,  agree  that,  upon  such  a  state  of  facts  as  is  pre- 
sented here,  the  machine  or  other  thing  becomes  a  fixture,  in  the  ab- 
sence of  any  statute  leading  to  a  different  result.  Hill  v.  National 
Bank,  97  U.  S.  450,  24  L.  Ed.  1051 ;  New  York  Life  Ins.  Co.  v. 
AlUson,  107  Fed.  179,  46  C.  C.  A.  229 ;  Hooven,  Owens  &  Rentschler 
Co.  v.  John  Featherstone's  Sons,  111  Fed.  81-94,  49  C.  C.  A.  229 ; 
William  Firth  Co.  v.  South  Carolina  L.  &  T.  Co.,  122  Fed.  569,  59 
C.  C.  A.  73 ;  Murray  v.  Bender,  125  Fed.  705,  60  C.  C.  A.  473,  63  L. 
R.  A.  783 ;  Hopewell  Mills  v.  Taunton  Savings  Bank,  150  Mass.  519, 
23  N.  E.  327,  6  L.  R.  A.  249,  15  Am.  St.  Rep.  235 ;  Voorhis  v.  Free- 
man, 2  Watts  &  S.  116,  37  Am.  Dec.  490 ;  Potter  v.  Cromwell.  40 
N.  Y.  287,  100  Am.  Dec.  485;  McRae  v.  Central  National  Co.,  66  N. 
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Y.  489;  Pond  Mach.  Tool  Co.  v.  Robinson,  38  Minn.  272,  37  N.  W. 
99;  Dudley  v.  Hurst,  67  Md.  44,  8  Atl.  901,  1  Am.  St.  Rep.  368; 
Fifield  V.  Farmers'  Nat  Bank,  148  111.  163,  35  N.  E.  802,  39  Am.  St. 
Rep.  166 ;  Delaware,  L.  &  W.  R.  Co.  v.  Oxford  Iron  Co.,  36  N.  J. 
Eq.  452;  Coleman  v.  Steams  Mfg.  Co.,  38  Mich.  40;  Longbottom 
V.  Berry,  L.  R.  5  Q.  B.  123 ;  Holland  v.  Hodgson,  L.  R.  7  C.  P.  334 
(in  Exch.  Chamb.). 

Counsel  for  the  appellant  contends,  however,  that,  although  there 
is  no  statute  of  Ohio  which  controls  the  determination  whether  a  tiling 
is  a  fixture,  yet  the  Supreme  Court  of  the  state  has  settled  the  law  of 
the  state  otherwise  than  as  we  understand  the  general  rule  to  be. 

In  Allison  v.  McCune,  15  Ohio,  726,  45  Am.  Dec.  605,  a  mortgagee 
of  a  mill  site  described  by  metes  and  bounds,  "with  all  aK>urtenances,** 
brought  suit  against  an  execution  creditor  who  had  levied  upon  and 
removed  the  machinery  of  a  steam  grist  and  saw  mill  standing  on  the 
mortgaged  premises,  for  the  impairment  of  the  mortgagee's  security. 
The  question  was  whether  the  machinery  was  personalty  or  fixtures 
belonging  to  the  realty.  The  court  held  that  it  was  part  of  the  realty, 
and  gave  judgment  for  the  plaintiff;  saying,  "The  evidence  shows 
it  was  placed  there  for  permanent  use ;  that  it  was  attached  to  the  mill 
and  the  freehold." 

The  next  case,  which  is  one  principally  relied  upon  by  the  appel- 
lant, is  TeaflF  v.  Hewitt,  1  Ohio  St  511,  59  Am.  Dec.  634.  This,  also, 
was  a  suit  by  a  mortgagee  of  a  lot  by  its  number,  "on  which,"  as  re- 
cited, "is  erected  a  woolen  factory,"  against  execution  creditors  of  the 
mortgagor  who  were  levying  upon  the  boiler,  engine,  and  the  card- 
ing, breaking,  spinning,  and  other  machines  such  as  are  used  in  such 
mills.  The  question,  so  far  as  it  related  to  the  boiler  and  engine,  was 
eliminated  from  the  case  during  its  progress,  but  remained  for  decision 
in  respect  to  the  other  machinery.  This  other  machinery  was  fastened 
to  the  floor  by  cleats  to  keep  it  steady  while  in  operation.  It  was 
easily  removable,  and  the  mort^-agor  had  been  accustomed,  while  he 
had  used  and  occupied  the  buildmg,  to  remove  it  from  one  part  of  the 
building  to  another  to  suit  his  convenience;  to  sell  it,  and  purchase 
other  machinery  adapted  to  his  wants,  and  place  it  in  the  building.  At 
the  time  when  the  mortgage  above  mentioned  was  given,  the  mort- 
gagor gave  another  mortgage  upon  part  of  the  machinery  to  secure  the 
same  debt  to  the  same  mortgagee.  In  the  opinion.  Judge  Bartley  dis- 
cusses the  whole  doctrine  of  fixtures  with  much  elaboration.  Many 
suggestions  applicable  to  diflferent  branches  of  the  subject  are  made, 
which  it  is  not  necessary  to  canvass  now.  He  states,  as  the  result  of 
his  examination  and  review  of  the  authorities,  his  conclusion  to  be  that 
the  safest  criterion  is  the  united  application  of  the  following  requisites : 

•'(1)  Actual  annexation  to  the  realty,  or  something  appurtenant  thereto.  (2) 
Appropriation  to  the  use  or  purpose  of  that  part  of  the  realty  with  which  It 
\b  connected.  (8)  The  intention  of  the  party  making  the  annexation  to  make 
the  article  a  permanent  acoesslon  to  the  freehold;  this  intention  being  in- 
ferred from  the  nature  of  the  article  affixed,  the  relation  and  situation  of  the 
party  making  the  annexation,  the  structure  and  mode  of  annexation,  and  the 
purpose  or  use  for  which  the  annexation  has  been  made.** 

We  may  observe,  in  passing,  that  the  facts  of  the  case  at  bar  fully 
respond  to  all  the  conditions  thus  proposed. 
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Aj^lying  this  test  to  the  facts,  the  court  held  that  the  machines, 
other  than  the  boiler  and  engine,  were  not  fixtures,  but  personalty. 
The  court  did  not  rely  upon  the  fact  tiiat  a  chattel  mortgage  had  been 
given,  but  stated  that  the  conclusion  would  have  been  the  same  if  that 
transaction  had  not  occurred.  In  the  course  of  his  discussion,  the 
learned  judge  sup^gests  as  a  line  of  demarcation  between  a  fixture  and 
personalty  Sie  distinction  of  the  motive  or  propelling  power  of  the 
mill  from  the  machinery  which  is  propelled  by  the  power.  Upon  this 
distinction,  as  there  indicated,  counsel  for  the  appellant  here  contends 
that  the  squeezer  and  pump  would  fall  without  the  line  which  includes 
fixtures.  This  might  admit  of  some  question.  But  it  is  evident  from 
the  test  which  the  court  proposed  for  itself  that  the  distinction  just 
mentioned  was  not  intended  to  be  given  as  a  constant  criterion,  but 
<mly  one  of  the  lights  by  which  in  many  cases  the  proper  conclusion 
might  be  reached.  The  court  admits  that  the  character  of  the  article 
may  be  changed  from  one  side  of  the  line  to  the  other  by  agreement 
of  parties,  and  that  a  conveyance,  by  describing  its  subject  as  a  mill 
or  manufactory,  would  carry  the  machinery  fixed  and  used  therein. 
Another  reason  for  supposing  that  the  court  did  not  intend  to  lay  down 
such  a  test  as  a  rule  is  that  it  could  not  always  or  often  be  applied  with- 
out confounding  the  principles  of  the  law  of  fixtures  as  they  have 
always  and  universally  been  applied — as,  for  instance,  between  landlord 
and  tenant,  administrator  and  heir,  and  grantor  and  grantee.  For, 
however  the  decisions  have  varied  in  respect  to  the  law  governing  par- 
ticular classes,  they  have  never  failed  to  recognize  that  different  rules 
apply  to  diflferent  classes  of  parties.  It  is  to  be  noticed  that  the  case 
of  Allison  V.  McCune,  supra,  was  cited  approvingly,  and  without  any 
suggestion  of  limitation. 

Fortman  v.  Goepper,  14  Ohio  St.  558,  was  a  case  between  the  mort- 
gagee and  subsequent  creditors  of  the  mortgagor,  and  involved  the 
nature  of  certain  machinery  in  a  brewery  covered  by  the  mortgage. 
The  property  had  been  conveyed  to  the  mortgagees  by  a  deed  of  Sie 
land  and  a  bill  of  sale  of  the  personal  property,  and  each  was  in  like 
manner  separately  mortgaged  back  for  the  purchase  price.  It  was 
held — pursuing  the  course  of  dealing  of  the  parties — that  the  ma- 
chinery should  be  regarded  as  personal  property.  This  was  appl)ring 
a  principle  recognized  in  Teaff  v.  Hewitt,  supra,  which  may  be  stated 
to  be  that,  when  an  article  of  personal  property  is  associated  with  or 
attached  to  realty,  its  character  may  be  fixed  by  the  agreement  of  the 
parties  concerned,  provided  the  rights  of  third  parties  are  not  thereby 
interrupted. 

The  next  case  involving  this  subject  was  Brennan  v.  Whitaker,  15 
Ohio  St.  446,  where  a  mortgagee  of  chattels — ^machinery  in  a  steam 
sawmill — brought  suit  against  parties  claiming  under  a  subsequent 
mortgage  of  the  real  estate  whereon  the  mill  was  situated,  into  which 
the  machinery  had  been  placed  after  the  giving  of  the  chattel  mortgage 
above  mentioned.  The  machinery  consisted  of  boilers,  an  engine, 
mill  shafting,  a  drum,  a  balance  wheel,  the  gearing  for  an  upright 
saw,  one  muley  saw  and  its  gearing,  and  one  pony  engine.  The  main 
shaft  was  detachaWy  connected  with  the  engine,  and  the  drum  was 
in  like  manner  mounted  on  the  shaft.    The  gearing  of  the  upright 
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saw  was  connected  by  a  belt  with  the  drum.  The  other  saw  was  con- 
nected with  the  main  shaft.  All  these  parts  were  detachable  from 
each  other.  Some  of  the  machinery  could  be  taken  through  the  doors 
of  the  mill,  and  some  could  not.  The  chattel  mortgage  contained  a 
privilege  to  enter  and  remove  the  machinery  in  case  of  default  in  pay- 
ment of  the  debt  secured  thereby.  The  court  held  that  all  parts  of  this 
machinery  were  fixtures,  and  that,  although  the  chattel  mortgage  had 
been  duly  registered,  the  title  of  the  mortgagee  was  subordinate  to 
that  of  the  mortgagee  of  the  real  estate.  The  case  of  Teaff  v.  Hewitt,, 
supra,  was  cited  by  counsel  on  both  sides,  but  was  not  referred  to  in 
the  opinion  of  the  court.  It  is  obvious,  however,  that,  if  the  sug- 
gestion of  Judge  Bartley  in  the  latter  case  had  been  observed,  this  de- 
cision could  not  have  been  reached. 

The  last  decision  of  the  Supreme  Court  of  Ohio  to  which  our  atten- 
tion has  been  called  is  that  of  Case  Mfg.  Co.  v.  Garven,  45  Ohio  St. 
289,  13  N.  E.  493.  This  was  a  suit  by  the  assignee  of  one  Patton^ 
an  insolvent  debtor,  for  an  interpleader  between  certain  parties,  of 
whom  were  the  Case  Manufacturing  Company,  who  had  supplied  Pat- 
ton  with  certain  machinery,  not  including  the  engine  and  boiler,  for 
a  flouring  mill,  and  the  Mansfield  Machine  Works,  who  had  supplied 
a  boiler  and  engine  for  the  same  purpose.  All  this  machinery  had 
been  placed  and  used  in  the  mill.  Both  these  parties  claimed  the  pro- 
ceeds of  this  machinery  supplied  by  them.  Other  defendants  claimed 
under  mortgages  of  the  real  estate  given  by  parties  who  derived  title 
from  Patton.  The  court  below  had  sustained  the  claims  of  the  mort- 
gagees of  the  real  estate.  It  appeared  that,  when  the  Case  Manufac- 
turing Company  sold  the  machinery  to  Patton,  it  was  mutually  agreed 
between  those  parties  that  the  title  should  remain  in  the  vendor  until 
the  machines  were  fully  paid  for,  and  they  had  not  been  paid  for. 
There  was  a  similar  agreement  between  Patton  and  the  Mansfield 
Machine  Company.  Following  Brennan  v.  Whitaker,  supra,  the  Su- 
preme Court  held  that  the  Mansfield  Machine  Company  should  be  post- 
poned to  the  claimants  under  the  real  estate  mortgages,  but  that  the 
Case  Manufacturing  Company  should  have  priority  over  them.  The 
conclusion  in  respect  to  the  claim  of  the  latter  company  could  be  sup- 
ported on  either  of  two  grounds,  namely,  a  holding  that  the  machinery 
was  not  in  the  nature  of  fixtures,  or  a  holding  that,  though  it  might 
otherwise  have  been  regarded  as  a  fixture,  yet  by  a  competent  agree- 
ment of  the  parties  it  had  been  assigned  the  status  of  personal  prop- 
erty. It  is  apparent  that  the  court  based  its  decision  upon  the  fact  that 
the  parties  had  agreed  to  give  this  machinery  the  character  of  person- 
alty. Judge  Minshall,  who  delivered  the  opinion  of  the  court,  begins 
by  referring  to  this  agreement  and  affirming  its  validity.  He  then 
proceeds  to  state  the  facts,  and  follows  with  a  discussion  of  the  general 
law  on  the  subject  as  given  in  the  text-books.  Referring  to  the  case 
of  Teaff  V.  Hewitt,  supra,  he  states  Judge  Bartley's  suggestion  of  a 
method  of  distinction,  and  gives  reasons  for  thinking  it  a  simple  and 
easy  one;  but  that  distinction  was  not  applied  and  could  not  be,  for 
he  says  (13  N.  E.  497) : 

"There  Is  no  question  but  that  the  character  of  things  which  would  other- 
wise be  fixtures  may  be  changed  to  that  of  personalty  by  the  agreement  of  the 
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parties,  and  conversely,  so  as  to  be  binding  upon  tbem.  And  the  stipulation 
of  the  vendor  in  each  of  these  cases  that  the  title  to  the  property  furnished 
by  It  should  not  i>aas  until  it  had  been  paid  for  by  the  purchaser  precludes  the  * 
Idea  that  either  of  them  intended  that  the  machinery  furnished  by  it  should 
become  a  part  of  the  realty  until  payment  had  been  made,  as  to  impute  a 
different  intention  would  be  to  suppose  that  neither  intended  the  benefit  of 
a  stipulation  exacted  with  the  greatest  care  in  its  own  behalf." 

And  in  that  paragraph  of  the  syllabus  which  states  the  holding  of  the 
court  in  regard  to  the  claim  of  the  Case  Manufacturing  Company,  and 
which  by  the  law  of  Ohio  is  to  be  regarded  as  the  law  of  the  case, 
the  statement  is  that : 

•*Where  prior  to  the  act  of  May  4, 1885,  regulating,  among  other  things,  'con- 
ditional sales'  of  personal  property  (82  Ohio  Laws,  p.  238),  A.  sold  and  de- 
hTered  to  B.  the  machinery,  other  than  the  motive  power,  used  for  the  manu- 
facture of  flour  by  the  roller  system,  and  stipulated  that  the  title  to  the  prop- 
erty should  not  pass  until  paid  for,  and  thereupon  the  machines  were,  with 
the  assent  of  A.  and  according  to  the  understanding  at  the  time  they  were 
sold,  placed  by  B.  in  his  mill,  and,  for  the  purpose  of  facilitating  their  use, 
were  fastened  to  the  floor  by  bolts,  but  could  readily  be  removed  without 
injury  to  the  building  or  the  machinery  itself,  and  placed  in  another  building, 
held,  that  the  machines  were  personalty,  although  so  fastened  to  the  building, 
and  that  the  agreement  was  valid,  as  against  a  subsequent  mortgage  of  the 
realty  without  notice  of  the  agreement" 

The  case  of  Brennan  v.  Whitaker  is  cited  in  the  opinion  with  no  in- 
dication of  disapproval.  We  have  analyzed  the  foregoing  cases  in  de- 
tail for  the  reason  that  the  appellant's  case  depends  upon  the  question 
whether  the  law  of  Ohio  upon  this  subject  is  peculiar,  and  establishes 
the  distinction  as  one  depending  on  the  question  whether  the  article 
is  part  of  the  motive  power,  or  is  part  of  the  machinery  propelled  by 
it.  The  most  that  can  be  said — ^though  we  think  it  cannot  be  cor- 
rectly said— is  that  there  are  conflicting  utterances  by  the  judges  in 
the  course  of  their  opinions.  There  is  no  conflict  in  actual  decisions. 
But  if  there  were,  inasmuch  as  neither  the  latest  case,  Case  Mfg.  Co. 
V.  Garven,  nor  Teaff  v.  Hewitt,  professes  to  overrule  the  cases  of 
Allison  v.  McCune  and  Brennan  v.  Whitaker,  or  either  of  them,  the 
law  would  be  so  unsettled  that  we  should  have  to  judge  for  ourselves. 

It  may  further  be  observed  that  by  the  language  of  the  statute  the 
lien  is  given  upon  not  only  the  real  estate,  but  upon  the  "mill,  manufac- 
tory *  *  *  or  other  structure,"  etc.  Significance  should  be  giv- 
en to  this  accumulation  of  descriptions.  In  a  deed  or  mortgage,  such 
further  description  added  to  the  general  description,  as  by  metes  and 
bounds  or  number  of  a  lot,  would,  even  by  the  unquestioned  rule  in 
Ohio,  as  elsewhere,  carry  the  machinery,  such  as  that  here  in  question, 
as  fixtures  or  parts  of  the  mill.  The  reason  for  the  rule  is  twofold — 
because  the  employment  of  the  further  description  indicates  a  purpose 
to  include  something  else  than  is  included  in  the  general  description, 
and  also  because  the  use  of  such  specific  terms  as  "mill,  manufactory," 
etc,  imports  that  what  goes  to  make  the  specific  thing  was  intended  to 
be  included.  We  see  no  reason  why  this  language  in  the  statute 
should  not  be  construed  in  the  same  way.  The  grounds  for  such 
ccmstniction  are  precisely  the  same.  But  we  are  content  to  rest  our 
decision  upon  the  conclusion  reached  in  respect  to  the  question  previ- 
ously discussed. 
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One  other  question  remains:  It  appears  that  some  time  after  the 
delivery  of  the  machinery  the  vendee,  on  being  pressed  for  payment, 
gave  its  checks  upon  a  bank  for  the  amount  due.  It  further  appears 
that  it  had  no  funds  in  the  bank  to  pay  them,  but  that  the  parties  ex- 
pected that  tiie  vendee  would  have  the  necessary  funds  there  in  a  few- 
days,  until  the  expiration  of  which  the  payee  agreed  to  hold  them. 
But  the  funds  were  not  provided,  and  the  checks  were  never  paid. 
There  was  no  express  agreement  that  the  checks  should  be  received 
in  final  payment,  and,  if  there  were,  the  failure  of  the  drawer  to  provide 
the  funds  for  payment  would  absolve  the  payee  from  his  agreement. 
The  just  and  reasonable  conclusion  to  be  drawn  from  the  evidence  is 
that  they  were  taken  as  conditional  payment  only.  The  Kimball,  3 
Wall.  37,  46,  18  L.  Ed.  60;  Embrey  v.  Jemison,  131  U.  S.  336,  346.  9 
Sup.  Ct.  776,  33  L.  Ed.  172 ;  2  Daniel  on  Neg.  Inst.  §  1623.  The 
maker  of  the  checks  having  provided  no  funds  for  their  payment,  the 
vendor  was  remitted  to  his  original  rights  under  the  contract  of  sale. 
Fleig  V.  Sleet,  43  Ohio  St.  53,  1  N.  E.  24,  54  Am.  Rep.  800. 

For  the  reasons  above  stated,  the  order  or  decree  of  the  court  below 
is  af&rmed,  with  costs. 


(134  Fed.  36.) 

WATKINS  v.  AMERICAN  NAT.  BANK  OF  DENVER. 

(Circuit  Court  of  Appeals,  Eighth  Circuit,  November  11,  1904.    On  Rehearing^ 

February  10,  1905.) 

No.  1,984. 

1.  Pbactic»— Splittino  Cause  of  Action  Babs. 

One  who  avails  himself,  by  action  or  by  defense  to  an  action,  of  a  part 
of  an  indivisible  claim  or  cause  of  action,  thereby  estops  himself  from 
again  maintaining  an  action  or  defense  founded  upon  it  One  may  not 
split  his  cause  of  action. 

2.  Same— Defendant  has  Option  to  Use  Facts  Constituting  Defense  ani> 

Affirmative  Cause  of  Action  as  Eitheb,  but  not  as  Both. 

A  defendant  who  has  a  claim  which  constitutes  a  defense  to  the  action 
against  him  and  an  affirmative  cause  of  action  against  the  plaintiff  has 
the  option  to  use  it  for  defense  or  for  attack,  but  he  cannot  do  both. 

If  he  avails  himself  of  any  part  of  it  in  defense  of  the  action  against 
him,  he  is  thereby  conclusively  estopped  from  subsequently  maintaining^ 
an  action  against  the  plaintiff  to  recover  any  portion  of  it,  and  he  loses 
the  excess. 

3.  Contbact  to  Convey— Damages  fob  Breach. 

The  measure  of  damages  for  the  total  breach  of  a  covenant  to  convey 
is  the  value  of  the  land  which  the  vendor  agreed  to  convey,  whenever 
the  purchase  price  has  been  paid,  and  whenever  a  prima  facie  liability 
of  the  vendee  to  pay  it  exists,  which  has  not  been  released,  abandoned, 
or  adjudicated  adversely,  and  which  the  vendor  insists  upon  enforcing. 

[Ed.  Note. — For  cases  in  point,  see  vol.  48,  Cent.  Dig.  Vendor  and  Pur- 
chaser, f§  1047-1058.] 

4.  Vendee's  Note— Bbeach  of  Vendor's  Contract— Damages. 

Where  each  party  has  partially  performed,  and  has  accepted  the  ben- 
efits of  partial  performance  by  the  other  party,  proof  of  the  amount  of 
damages  from  the  breach  of  the  vendor's  contract  to  convey  is  indisi)eu8- 
able  to  the  defense  of  want  of  consideration  of  the  vendee's  promissory 
note  for  the  purchase  price,  based  upon  such  a  breach,  because  the  breacli 
constitutes  a  defense  to  the  amount  of  the  damages  from  it  only. 
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6l  Action— Splitting  Causes. 

The  vendor  sued  his  vendee  for  $6,000,  balance  owing  upon  his  note  for 
116.000,  which  was  a  part  of  the  consideration  for  a  contract  for  the 
Bale  of  a  large  amount  of  real  estate.  A  portion  of  this  real  estate  had 
been  conveyed  to  the  vendee  pursuant  to  the  contract  The  vendee  denied 
liability  to  pay  the  balance  of  his  note,  because  the  vendor  had  lost  title 
to  the  portion  of  the  property  which  it  had  not  conveyed  to  him.  The 
court  found  the  property  which  had  not  been  conveyed  to  be  worth 
$25,000,  and  rendered  a  Judgment  for  the  defendant.  The  vendee  then 
brought  an  action  to  recover  of  the  vendor  the  difference  between  $25,000, 
the  value  of  the  property,  and  $6,000,  the  amoimt  unpaid  upon  his  note. 
Held,  the  vendee  was  estopped  by  the  former  suit  to  maintain  the  action. 
He  could  not  thus  split  his  cause  of  action. 
Hook,  Circuit  Judge,  dissenting. 

(Syllabus  by  the  Court) 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Colorado. 

George  H.  Noyes,  for  plaintiff  in  error. 

T.  J.  O'Donnell  (Sterling  B.  Toney  and  John  W.  Graham,  Jr., 
on  the  brief),  for  defendant  in  error. 

Before  SANBORN  and  HOOK,  Circuit  Judges,  and  LOCH- 
REN,  District  Judge. 

SANBORN,  Circuit  Judge.  This  writ  of  error  challenges  a 
judgment  which  sustained  a  demurrer  to  a  complaint  which  pre- 
sents this  case :  The  plaintiff,  Watkins,  and  the  predecessor  in  inter- 
est of  the  American  National  Bank  of  Denver,  the  defendant,  were 
originally  bound  by  mutual  and  dependent  covenants,  each  of  which 
was  the  consideration  for  the  other ;  the  former  by  promissory  notes 
to  pay  $31,000  upon  the  conveyance  to  him  by  the  latter  of  certain  real 
property,  and  the  latter  by  an  agreement  to  convey  the  property  upon 
the  payment  of  the  notes.  Subsequently,  and  in  the  year  1896,  the 
plaintiff  had  paid  his  note  for  $15,000,  and  then  by  mutual  agreement 
he  paid  $10,000  upon  the  principal  and  $800  interest  upon  his  note 
for  $16,000.  The  bank  conveyed  to  him  all  the  property  covered  by 
the  contract,  except  certain  lots  and  lands  described  in  the  complaint 
in  this  action,  extended  the  time  of  payment  of  the  remaining  $6,000 
owing  upon  his  note  until  June  24,  1897,  and  agreed  to  convey  the 
remainder  of  the  property  upon  the  payment  of  the  $6,000.  The  bank 
lost  the  title  to  this  remnant  of  the  property,  so  that  it  could  not  convey 
it  Thereupon  it  brought  an  action  against  Watkins  in  the  United 
States  Circuit  Court  for  the  Eastern  District  of  Wisconsin  upon  his  note 
to  recover  the  $6,000.  At  the  time  this  suit  was  brought  the  title  of  the 
bank  to  the  property  had  been  irrevocably  lost,  so  that  Watkins  had  a 
cause  of  action  against  it  for  all  the  damages  that  ever  could  arise  from 
the  breach  of  its  covenant  to  convey.  Anvil  Min.  Co.  v.  Humble,  153 
U.  S.  540,  551,  552,  14  Sup.  Ct.  876,  38  L.  Ed.  814;  Roehm  v.  Horst, 
m  U.  S.  1,  15,  20  Sup.  Ct.  780,  44  L.  Ed.  953.  Watkins  answered 
the  action  upon  his  note  that  the  agreement  of  the  bank  to  con- 
vey the  property  was  the  consideration  of  his  obligation,  that  the 
property  was  worth  $25,000,  that  the  bank  had  lost  the  title  to  it 
so  that  it  could  never  convey  it,  and  that  he  was  not  liable  to  pay 
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the  note.  These  averments  were  denied  by  a  reply,  there  was  a 
trial  of  the  issues  thus  tendered  upon  the  merits,  and  a  judgment 
in  favor  of  Watkins  for  costs.  He  has  now  brought  an  action  in 
the  court  below,  based  upon  the  same  facts  which  he  pleaded  and 
proved  in  the  action  upon  his  note  in  Wisconsin  to  recover  the 
excess  of  his  damages  from  the  breach  of  the  bank's  covenant,  over 
the  $6,000  which  remained  unpaid  upon  his  note,  to  recover  the 
difference  between  $25,000  and  $6,000.  Under  the  statutes  of  Wis- 
consin which  governed  the  trial  of  the  action  upon  his  note,  he 
might  have  secured  a  judgment  for  this  $19,000  in  that  action  upon 
the  facts  which  he  there  pleaded  and  proved  if  he  had  simply  de- 
nominated his  pleading  a  counterclaim,  and  asked  for  that  meas- 
ure of  relief.    Rev.  St.  Wis.  1898,  §§  4262-4264,  2656. 

In  this  state  of  the  case,  the  plaintiff  is  met  here  by  the  familiar 
rules  that  one  may  not  split  an  indivisible  cause  of  action,  and  that 
a  judgment  in  a  prior  action  between  the  same  parties  which  in- 
volves the  same  subject-matter  renders  res  adjudicata  every  ques- 
tion which  was  directly  or  impliedly  involved  in  the  decision.  His 
counsel  seeks  to  escape  from  the  effect  of  these  principles  upon  two 
grounds :  (1)  That  the  damages  which  Watkins  suffered  from  the 
breach  of  the  bank's  covenant  were  not  $25,000,  but  only  $19,000 : 
and  (2)  that,  if  he  is  in  error  in  this,  he  did  not  use  the  $6,000  of 
these  damages  which  were  requisite  to  defeat  the  action  on  the 
note  as  a  counterclaim,  but  only  as  a  defense  to  that  action  on  the 
ground  that  the  consideration  of  the  note  had  failed. 

The  measure  of  damages  for  the  total  breach  of  a  covenant  to 
convey  property  is  the  value  of  the  property  which  the  vendor 
agreed  to  convey,  in  case  the  purchase  price  has  been  paid.  Where 
the  price  has  not  been  paid,  and  the  claim  for  it  is  released  or  aban< 
doned,  the  measure  of  damages  is  the  difference  between  the  value 
of  the  property  and  the  unpaid  purchase  price.  If  Watkins  had 
paid  his  ndle,  or  if  the  bank  had  sold  it  for  value  before  maturity 
to  an  innocent  purchaser,  or  if  it  had  taken  judgment  against  him 
upon  it,  the  measure  of  Watkins'  damages  for  the  bank's  breach 
of  its  agreement  to  convey  would  have  been  $25,000.  If  the  bank 
had  surrendered  the  note  to  him,  his  damages  would  have  been 
the  difference  between  the  amount  of  that  note  and  the  $25,000 
or  $19,000.  When,  however,  the  bank  sued  him  upon  the  note,  and 
insisted  upon  his  liability  upon  it,  his  damages  for  the  breach  of 
the  bank's  covenant  were  the  value  of  the  property  it  agreed  to 
convey,  or  the  sum  of  $25,000.  The  note  was  prima  facie  evidence 
of  Watkins'  liability  to  pay  it,  and,  as  long  as  the  bank  pressed  that 
liability,  and  there  was  no  agreement  or  adjudication  that  it  did  not 
exist,  the  damages  for  the  breach  of  the  covenant  to  convey  were 
measured  upon  the  basis  that  Watkins  was  bound  to  pay  the  note, 
that  the  bank  was  bound  to  convey  the  land,  and  that  the  damages 
for  the  breach  of  its  obligation  were  the  entire  value  of  the  prop- 
erty. Hence  it  was  that,  in  the  action  in  Wisconsin,  Watkins  al- 
leged and  proved  that  the  bank's  covenant  to  convey  was  the  con- 
sideration of  his  note;  that  this  covenant  had  been  broken;  that 
the  value  of  the  land  which  the  bank  was  to  convey,  and  hence  the 
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damages  from  the  breach  of  its  covenant,  were  $25,000.  These 
averments  and  proofs  were  indispensable  to  his  defense,  because 
the  breach  of  the  bank's  covenant  constituted  a  defense  to  the  note 
to  the  amount  of  the  damages  from  that  breach  only.  If  the  value 
of  the  land,  and  hence  the  damages  from  the  breach,  had  been 
$1,000  or  $3,000,  or  any  amount  less  than  $6,000,  the  breach  would 
have  constituted  a  defense  to  the  note  pro  tanto  only,  and  the  bank 
would  have  recovered  the  difference  between  the  amount  of  the 
damages  and  the  face  of  the  note. 

And  here  is  the  demonstration  that  the  damages  from  the  breach 
of  the  bank's  covenant  were  $25,000,  and  not  $19,000.  The  breach 
of  that  covenant  was  a  defense  to  the  note  to  the  amount  of  the 
damages  caused  by  the  breach.  If  there  had  been  no  damages, 
the  breach  would  have  been  no  defense.  If  those  damages  had 
been  $5,000,  there  would  have  been  a  recovery  of  $1,000  upon  the 
note.  If  they  had  been  $7,000,  the  action  upon  the  note  would 
have  failed,  and  $1,000  of  the  damages  would  have  remained  un- 
paid. If  they  had  been  $19,000,  as  counsel  for  the  vendee  now 
claims,  the  action  on  the  note  would  have  failed,  and  only  $13,000 
of  damages  would  have  remained  unpaid.  It  is  because,  and  only 
because,  the  vendee's  damages  from  the  breach  were  $25,000,  and 
$19,000  of  them  remained  unpaid  after  applying  $6,000  to  the 
satisfaction  of  his  note,  that  the  plaintiflF  demands  judgment  for 
$19,000  in  this  action.  He  cannot  escape  the  rule  that  one  may 
not  split  his  cause  of  action  on  the  gpround  that  his  damages  for 
the  breach  of  the  bank's  covenant  were  but  $19,000.  As  long  as 
his  prima  facie  liability  upon  his  note  existed,  and  the  bank  insisted 
upon  enforcing  it,  the  measure  of  his  damages  for  the  latter's  fail- 
ure to  convey  was  the  value  of  the  property  which  it  agreed  to 
transfer  to  him,  and  he  had  an  indivisible,  affirmative  cause  of 
action  against  it  for  $25,000. 

But  counsel  for  the  plaintiff  persuasively  argues  that,  even  if  the 
measure  of  damages  for  the  breach  was  $25,000,  this  case  is  not 
violative  of  the  rule  against  splitting  causes  of  action  because  his 
client  did  not  plead  the  failure  of  the  bank  to  perform  its  covenant 
as  a  counterclaim,  and  did  not  claim  any  recovery  on  account  of  it 
in  the  action  on  the  note,  but  interposed  that  breach  and  the  dam- 
ages from  it  in  support  of  his  defense  that  the  consideration  of  his 
note  had  failed,  and  for  that  purpose  only.  But  the  same  facts 
which  constituted  this  defense  to  the  note  also  constituted  a  coun- 
terclaim against  the  bank,  upon  which  the  vendee  might  have  re- 
covered in  his  action  upon  the  note  the  judgment  for  $19,000  which 
he  now  seeks  to  obtain.  If  these  facts  had  constituted  matter 
purely  defensive,  it  is  conceded  that  he  would  have  been  barred 
from  again  presenting  them  if  he  had  not  interposed  them  in  the 
action  upon  the  note.  But  as  they  established  both  a  defense  and 
an  affirmative  cause  of  action,  he  might  have  reserved  them,  and 
have  permitted  judgment  against  him  upon  the  note,  and  that 
judgment  would  not  have  estopped  him  from  subsequently  main- 
taining his  afl&rmative  cause  of  action  in  an  independent  suit  for 
C7  C.C.i 
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the  breach  of  the  covenant  of  the  bank.  1  Van  Fleet  on  Former 
Adjudication,  §  198;  2  Van  Fleet  on  Former  Adjudication,  §  436; 
1  Freeman  on  Judgments,  §§  277,  224 ;  Cook  v.  Moseley,  13  Wend. 
277;  1  Sutherland  on  Damages,  §  187;  Batterman  v.  Pierce  (N.  Y.) 
3  Hill,  171,  174;  Britton  v.  Turner,  6  N.  H.  481,  495,  26  Am.  Dec. 
713 ;  Barth  v.  Burt,  43  Barb.  628 ;  Mimnaugh  v.  Partlin,  67  Mich. 
391,  34  H,  W.  717.  In  other  words,  when  he  was  sued  upon  his 
note  he  had  the  option  to  reserve  the  breach  of  the  bank's  covenant 
for  an  independent  action,  to  interpose  it  as  a  counterclaim,  or  to 
interpose  it  as  a  defense  only  in  the  action  in  Wisconsin.  But 
could  he  interpose  it  as  a  defense,  and  subsequently  maintain  an 
independent  action  upon  it?  May  a  defendant  who  has  a  claim 
against  the  plaintiff  which  is  available,  at  his  option,  either  as  a 
defense  or  as  an  affirmative  cause  of  action,  use  it  first  as  a  defense, 
and  then  as  the  basis  of  an  independent  suit?  This  is  not  the  first 
time  that  this  question  has  been  presented  to  this  court.  The  First 
National  Bank  of  Newton  sued  W.  E.  Brown  upon  his  promissory 
note.  He  interposed  a  claim  much  in  excess  of  the  amount  of  his 
note  for  the  waste  by  the  bank  of  collateral  securities.  He  pleaded 
this  claim  both  as  a  defense  of  payment  (Brown  v.  First  National 
Bank,  112  Fed.  901,  904,  50  C.  C.  A.  602,  56  L.  R.  A.  876),  and  as 
a  claim  for  a  judgment  over  against  the  bank  for  the  excess.  A 
demurrer  to  his  pleas  for  affirmative  relief  was  sustained,  and  a 
judgment  on  the  merits  in  support  of  his  defense  of  payment  was 
rendered.  Thereupon  he  brought  an  action  in  the  United  States 
Circuit  Court  for  the  District  of  Kansas  against  the  bank  to  recover 
the  excess  of  his  claim  for  the  waste  of  the  collaterals  over  the 
amount  applied  to  the  payment  of  his  note.  An  examination  of 
the  authorities  and  a  consideration  of  the  reasons  pertinent  to  the 
questions  presented,  which  are  adverted  to  in  the  opinion  of  this 
court,  led  to  the  conclusion  that  this  was  the  true  rule:  "A  de- 
fendant who  has  a  claim,  which  constitutes  a  defense  to  the  action 
against  him,  and  an  affirmative  cause  of  action  against  the  plain- 
tiff, has  the  option  to  use  it  for  defense  or  for  attack,  but  he  can- 
not do  both.  If  he  avails  himself  of  any  part  of  it  in  defense  of 
the  action,  he  is  thereby  conclusively  estopped  from  subsequently 
maintaining  an  action  against  the  plaintiff  upon  any  portion  of  it, 
and  he  loses  the  excess  ' — and  the  dismissal  of  the  second  action 
by  the  court  below  was  sustained.  Brown  v.  First  National  Bank 
(C.  C.  A.)  132  Fed.  450.»  This  rule  is  abundantly  supported  by 
authority.  O'Conner  v.  Varney,  10  Gray,  231 ;  Britton  v.  Turner, 
6  N.  H.  481,  495,  26  Am.  Dec.  713;  Batterman  v.  Pierce  (N.  Y.) 
3  Hill,  171;  Machine  Co.  v.  Farmer,  27  Minn.  428,  430,  8  N.  W. 
141 ;  Bolen  Coal  Co.  v.  Brick  Co.,  52  Kan.  747,  749,  35  Pac.  810 ; 
Bierer  v.  Fretz,  37  Kan.  27,  30,  14  Pac.  558;  Howell  v.  Goodrich, 
69  111.  556,  559;  Simes  v.  Zane,  24  Pa.  242,  244;  Lucas  v.  Le 
Compte,  42  111.  303,  305;  Sutherland  on  Damages,  §§  186,  187, 
189 ;  Freeman  on  Judgments,  §§  277,  224 ;  2  Van  Fleet  on  Former 
Adjudication,  p.  867;  Desha  v.  Robinson,  17  Ark.  245;  Burnett 
V.  Smith,  4  Gray,  50,  52 ;  Sargent  v.  Fitzpatrick,  4  Gray,  511 ;   Ins- 
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lee  V.  Hampton,  11  Hun,  156,  158;  Wilder  v.  Case,  16  Wend.  583 ; 
Rogers  v.  Rogers,  1  Daly,  194 ;  Rogers  v.  Wiggs,  12  B.  Mon.  504 ; 
Henderson  v.  Henderson,  3  Hare  (Ch.)  100,  115;  I.  B.  &  R.  Ry.  Co. 
V.  Koons,  105  Ind.  507,  5  N.  E.  549;  Jennison  Hardware  Co.  v. 
Godkin,  112  Mich.  57,  62,  70  N.  W.  428;  Ressequie  v.  Byers,  52 
Wis.  650,  656,  9  N.  W.  779,  38  Am.  Rep.  775 ;  Gillespie  v.  Tor- 
rance, 25  N.  Y.  306,  311,  82  Am.  Dec.  355 ;  22  Am.  &  Eng.  Enc.  of 
Law  (1st  Ed.)  pp.  438,  439. 

A  reconsideration  of  this  question  and  a  review  of  the  authori- 
ties have  only  served  to  strengthen  the  conviction  that  this  rule  is 
firmly  established,  wise,  and  salutary.  The  decisions  cited  in  op- 
position to  it  rather  evade  than  challenge  it.  They  were  rendered 
in  sporadic  cases,  conditioned  by  peculiar  facts,  and,  in  so  far  as 
they  are  inconsistent  with  it,  are  in  conflict  with  the  general  cur- 
rent of  authority. 

This  rule  governs  the  case  in  hand.  When  the  bank  had  sued 
Watkins  on  his  note,  he  had  a  single,  indivisible  cause  of  action 
against  it  for  $25,000  for  its  breach  of  its  covenant  to  convey. 
The  facts  which  conditioned  that  cause  of  action  also  constituted 
a  defense  to  the  action  on  the  note.  Watkins  had  the  option  to 
interpose  them  as  a  defense  or  as  a  counterclaim  in  the  action 
against  him,  or  to  reserve  them  and  to  subsequently  maintain  an 
independent  action  upon  them  against  the  bank.  But  he  could  not 
do  both.  He  elected  to  take  the  benefit  of  them  as  a  defense, 
and  he  recovered  the  full  measure  of  the  relief  which  he  demanded 
on  their  account.  He  might  have  recovered  in  that  action  upon  the 
same  allegations  and  proofs  which  he  there  made  the  judgment 
which  he  now  seeks,  if  he  had  prayed  for  it.  He  did  not  do  so,  and 
the  judgment  in  the  action  upon  the  note  renders  the  question  of 
the  relief  to  which  he  is  entitled  res  adjudicata,  and  estops  him 
from  maintaining  an  action  to  recover  any  remainder  of  the  dam- 
ages for  the  breach  of  the  bank's  covenant,  a  part  of  which  he  used 
to  defeat  its  action  upon  the  note. 

The  conclusion  which  has  been  reached  upon  the  general  demur- 
rer to  the  complaint  renders  it  unnecessary  to  consider  the  ques- 
tion, which  was  also  raised  below,  whether  or  not  this  action  is 
barred  by  the  statute  of  limitations. 

The  demurrer  to  the  complaint  was  rightfully  sustained  upon  the 
first  ground,  and  the  judgment  is  accordingly  affirmed. 

HOOK,  Circuit  Judge,  dissents. 

On  Rehearing. 

SANBORN,  Circuit  Judge.  A  motion  for  a  rehearing  of  this  case 
has  been  made,  based  upon  the  conceded  rule  that  where  a  contract  to 
convey  land  and  a  promise  to  pay  for  it  are  entire,  and  each  is  the  con- 
sideration for  the  other,  and  the  defendant  has  received  no  benefits  from 
the  contract,  it  is  a  complete  defense  to  an  action  upon  either  that  the 
other  has  not  been  and  cannot  be  completely  performed.  Manitoba 
Fish  Co.  V.  Booth,  109  Fed.  594,  48  C.  C.  A.  564;  Griffin  v.  American 


Digitized  by  VjOOQIC 


116  67  C.  C.  A.  REPORTS. 

Gold  Min.  Co.,  114  Fed.  887,  53  C.  C.  A.  507;  Bank  of  Columbia 
V.  Hagner,  1  Pet.  455,  465,  7  L.  Ed.  219 ;  Telfener  v.  Russ,  162  U.  S. 
170,  175,  16  Sup.  Ct  695,  40  L.  Ed.  930 ;  Tyler  v.  Young,  2  Scam. 
(111.)  444,  35  Am.  Dec.  116.  But  the  complaint  in  this  action  presents 
no  such  case.  It  discloses  the  facts  that  the  plaintiff's  original  con- 
tract was  made  on  January  20,  1892,  and  was  for  the  purchase  of  all 
lands,  rights,  and  privileges  pertaining  to  the  Lake  Miriam  Ditch,' and 
all  reservoirs  connected  therewith,  in  addition  to  the  specific  lots  and 
lands  described  in  this  complaint,  for  the  sum  of  $35,437.22 ;  that  the 
plaintiff  paid  $4,437.22  in  cash,  and  gave  his  notes  for  $15,000  and 
$16,000,  respectively,  for  the  balance  of  the  purchase  price ;  that  prior 
to  January  29,  1896,  he  had  paid  the  note  for  $15,000 ;  that  on  that 
day  an  agreement  was  made  between  him  and  the  bank  that  he 
should  pay  to  it  $10,000  principal  and  $800  interest  upon  his  note  for 
$16,000,  that  the  time  of  payment  of  the  remaining  $6,000  should  be 
extended  until  June  24,  1897,  that  the  bank  should  immediately  convey 
to  him  all  the  property  described  in  the  contract,  except  the  lots  and 
lands  specified  m  the  complaint,  and  that  the  bank  would  convey  these 
lands  upon  the  payment  of  the  $6,000  on  June  24,  1897;  that  the 
plaintiff  paid  the  $10.800 ;  that  the  bank  conveyed  all  the  property  cov- 
ered by  the  contract,  save  that  thus  expressly  excepted;  that  it  lost 
title  to  this  excepted  property ;  that  it  then  sued  the  plaintiff  in  a  court 
in  Wisconsin  for  the  $6,000  remaining  unpaid  upon  his  note  for  $16,- 
000;  that  he  answered  that  the  bank  could  not  convey  the  excepted 
property ;  and  that  the  court  in  Wisconsin  in  that  action,  among  other 
things,  so  adjudicated  that  this  excepted  property  which  has  not  been 
conveyed  was  worth  $25,000 ;  that  that  fact  is  now  res  adjudicata  be- 
tween the  parties  to  this  action. 

It  is  conceded  that  if  on  January  29,  1896,  the  plaintiff  had  derived 
no  benefit  from  his  purchase,  he  might  then  have  defeated  a  recovery 
upon  his  note  for  $6,000,  and  might  have  recovered  back  the  purchase 
price  which  he  had  paid,  if  he  had  insisted  that  his  contract  of  purchase 
was  entire,  and  that  the  bank  was  entitled  to  none  of  the  purchase  money 
because  it  could  not  completely  perform  its  agreement.  When,  how- 
ever, he  consented  to  a  partial  performance  of  the  contract,  he  waived 
this  defense.  After  he  had  accepted  the  conveyance  of  the  ditch,  its 
reservoirs,  and  other  property,  which  constituted  a  part  of  the  consid- 
eration for  his  note  for  $16,000,  upon  which  $6,000  still  remained  un- 
paid, he  could  no  longer  successfully  defeat  an  action  for  the  collection 
of  this  balance  upon  the  ground  that  the  note  which  evidenced  it  was 
without  consideration,  or  for  the  reason  that  the  bank  was  unable  to 
convey  all  the  property  described  in  its  contract  By  his  acceptance 
and  retention  of  a  part  of  the  property,  he  had  estopi^  himself  from 
any  such  defense.  The  only  defense  remaining  to  him  was  that  the 
consideration  of  his  notes  had  partially  failed,  and  that  to  the  extent 
to  which  it  had  failed  he  was  entitled  to  be  relieved  from  the  payment 
of  his  obligation.  If  the  property  omitted  from  the  bank's  conveyance 
in  1896  was  worth  $1,000,  and  if  the  failure  of  the  bank  to  convey  it 
entailed  damages  to  the  plaintiff  to  that  amount,  that  fact  was  a  defense 
to  the  action  upon  his  note  to  that  extent,  and  to  that  extent  only. 
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The  complaint  in  the  action  before  us  contains  an  averment  that  the 
fact  that  this  unconveyed  property  was  worth  $25,000  was  so  adju- 
dicated in  the  action  in  Wisconsin  that  it  is  now  res  ad  judicata  between 
these  parties.  From  this  averment  the  inference  was  drawn,  and  the 
statement  was  made  in  the  opinion  in  this  case,  that  the  plaintiff  an- 
swered in  the  case  in  Wisconsin  that  this  was  the  value  of  the  excepted 
property  and  that  this  and  other  averments  of  that  answer  were  de- 
nied by  a  reply.  These  facts  do  not  otherwise  appear  in  the  complaint 
before  us,  and  it  is  immaterial  to  the  decision  in  this  case  in  what  way 
this  issue  was  framed.  However  it  may  have  been  presented  to  the 
court  in  Wisconsin,  the  averment  in  the  complaint  in  hand  establishes 
the  fact  that  the  question  of  the  value  of  this  property  in  some  way  be- 
came a  material  issue  in  the  action  in  Wisconsin,  for  the  decision  of 
that  question  could  not  have  rendered  that  issue  res  ad  judicata  unless 
its  adjudication  had  been  necessary  to  the  decision  of  that  case.  Its 
adjudication  could  not  have  been  necessary  to  the  decision  in  that  case, 
unless  the  mere  failure  to  convey  the  excepted  property  was  not  in  itself 
a  good  defense  to  that  action,  unless  the  failure  to  convey  it  constituted 
a  defense  to  the  action  upon  the  note  to  the  extent  of  the  value  of  the 
property  which  the  plaintiff  failed  to  receive  only,  and  for  that  reason 
that  value  became  material.  The  result  is  that,  both  by  virtue  of  the 
general  principles  of  the  law  and  by  virtue  of  the  express  averments  of 
the  complaint  in  this  action,  the  failure  of  the  bank  to  convey  the  ex- 
cepted property  was  a  defense  to  the  plaintiff's  note  to  the  extent  of  the 
damages  entailed  upon  him  by  such  failure,  to  the  extent  of  the  vahie  of 
the  property  only,  and  that,  since  the  plaintiff  used  a  part  of  his  claim 
for  these  damages  to  defeat  the  action  upon  the  note,  he  cannot  now 
maintain  an  action  for  the  remainder  of  his  claim. 
The  motion  for  a  rehearing  must  be  denied,  and  it  is  so  ordered, 

HOOK,  Circuit  Judge,  dissents. 
(134  Fed.  43.) 


In  re  DUGKER. 

In  re  F.  B.  SHUSTER  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    January  11,  1005.) 

No.  1,344. 

t  CoiromowAL  Sales— Mortgages — State  Law. 

Under  the  law  of  Kentucky,  a  contract  by  which  a  bankrupt  borrowed 
certain  machinery  from  claimant  under  a  written  agreement  reserving 
dtle  in  the  claimant  until  the  bankrupt  paid  certain  prices  specified  there- 
for, etc.,  operated  as  an  absolute  sale  of  the  machinery  to  the  bankrupt, 
with  a  chattel  mortgage  back  to  secure  the  price. 

2l  Same— Failure  to  Record. 

Ky.  St  1903,  §  496,  provides  that  no  deed  of  trust  or  mortgage  convey- 
ing a  legal  or  equitable  estate  to  real  or  personal  property  shall  be  valid 
against  a  purchaser  for  a  valuable  consideration,  without  notice  thereof, 
or  against  creditors,  until  such  deed  shall  be  acknowledged  or  proved  ac- 
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cording  to  law,  and  lodged  of  record.  Held,  that  an  unrecorded  condi- 
tional sale  of  machinery  to  a  bankrupt  was  void  as  to  subsequent  creditors 
without  notice,  and  that  such  creditors  were  entitled  to  priority  of  pay- 
ment from  the  proceeds  thereof,  though  they  had  not  acquired  any  lien 
on  the  bankrupt's  property,  other  than  that  created  by  the  bankruptcy 
proceedings. 

Petition  to  Review  an  Order  of  the  District  Court  of  the  United 
States  for  the  Western  District  of  Kentucky,  in  Bankruptcy. 
For  opinion  of  trial  court,  see  133  Fed.  771. 

W.  M.  Smith,  for  bankrupt. 

Benj.  F.  Washer,  for  trustee  and  creditors. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit 
Judges. 

SEVERENS,  Circuit  Judge.  This  case  comes  here  on  appeal 
from  an  order  of  the  District  Court,  sitting  in  bankruptcy,  which 
denied  the  priority  of  a  lien  claimed  by  the  F.B.Shuster  Company  on 
certain  goods  which  came  to  the  trustee  from  the  bankrupt.  As  the 
question  involved  is  one  of  law,  the  facts  being  undisputed,  and 
counsel  for  the  appellee  raising  no  objection  to  this  mode  of  review, 
this  court  is  disposed  to  exercise  its  appellate  jurisdiction,  treating 
the  appeal  as  equivalent  to  a  petition  for  review. 

The  facts,  as  stated  in  the  brief  of  counsel  for  the  appellant,  which 
statement  is  conceded  by  counsel  for  the  appellee  to  be  correct,  are 
as  follows : 

"On  the  29th  day  of  February,  1904,  Alexander  L.  Ducker,  trading  and 
doing  business  in  the  city  of  Louisville,  Ky.,  under  the  name  of  the  Kentucky 
Wire  Works,  filed  his  voluntary  petition  In  bankruptcy  in  the  District  Court 
of  the  United  States  for  the  Western  District  of  Kentucky,  sitting  at  Louis- 
ville. Fred  Breyfogle  was  afterwards  duly  appointed  trustee  under  said  pro- 
ceedings, and  tliere  was  listed  in  the  schedule  of  said  bankrupt,  among  other 
things,  certain  property  claimed  by  the  F.  B.  Shuster  Company,  or,  in  the 
event  that  the  specific  property  was  not  delivered  it  by  the  court,  then  it 
claimed  a  prior  lien  thereon.  Said  property  claimed  by  the  F.  B.  Shuster  Com- 
pany consisted  of  machinery,  which  is  fully  described  in  Exhibit  G,  filed  with 
the  petition  of  the  F.  B.  Shuster  Company  in  said  case,  which  is  found  on 
pages  18  and  19  of  the  printed  record.    Said  exhibit  reads  as  follows : 

•••New  Haven,  Conn.,  Jan.  11,  1904. 
"  *Kentucky  Wire  Works, 

"  'Louisville,  Ky. 

••  'Borrowed  and  rw^eived  of  the  F.  B.  Shuster  Company  the  following  named 
articles,  the  same  to  remain  the  proi)erty  of  said  The  F.  B.  Shuster  Companj' 
until  such  time  as  the  price  set  against  them  shall  be  paid,  as  i)er  memoran- 
dum in  the  margin,  when  they  are  to  become  the  property  of  the  borrower, 
Kentucky  Wire  Works,  Ijouisville,  Ky. 

•*  *Notes  and  drafts,  if  given,  are  not  to  be  considered  as  payment  untU  they 
have  been  paid  in  cash. 

"  'The  said  borrower  agrees  to  pay  the  price  named,  and  in  such  manner 
as  shall  be  stated  in  the  margin,  and.  in  the  meantime,  to  keep  the  property  in 
repair  and  sufliciently  insured  for  the  benefit  of  the  said  F.  B.  Shuster  Com- 
pany, and  to  permit  them  to  enter  and  remove  the  same.  If  the  payment  is 
not  made  as  herein  agreed.  In  those  States  where  the  law  requires  it,  this 
agreement  shall  be  duly  recorded. 

•*  'Payments  to  be  made :    2-month8  note,  dated  Jan.  15,  1904,  with  Interest, 
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renewable  every  two  months,  provided  one-sixth  of  amonnt  of  price  of  machine 
within  and  Interest  be  paid  at  each  and  every  maturity  of  note. 
1387.15. 
One  %  inch  11-feet  cut  auto  W.  S.  &  C  machine,  with  counter- 
shaft, "Shuster"  model  ' $347  50 

Extra  11-foot  guide  bar 22  00 

Bxtra  %  Inch  arbor  and  bracket 22  00 

Two  extra  sets  of  tools,  making  machine  capable  of  handling 
down  to  1.16  inch  wire 12  00 

$403  50 
Less  5  per  cent 20  18 

$383  32 
Interest  for  2  months  at  6  per  cent,  per  annum 8  83 


$387  15 
'[Signed]  Kentucky  Wire  Works, 


••  *A.  L.  Ducker,  Prop/ 


"Said  exhibit  shows,  as  the  trial  court  determined,  an  absolute  sale,  with  a 
mortgage  back  to  secure  the  purchase  money;  that  is,  the  contract  entered 
into  between  the  parties  stipulated  that  the  title  to  the  merchandise  should 
remain  in  the  seller  until  the  purchase  price  was  paid,  and  power  was  given 
to  the  seller  to  retake  possession  of  the  property  and  remove  it  if  it  was 
not  paid. 

"In  its  original  petition  of  interpleader,  the  Shuster  Ck)mpany  claimed  the 
Bpeciflc  property.  This  petition  was  filed  on  March  30,  1904.  On  April  16. 
1904,  it  filed  an  amended  petition,  asking  therein  that  if,  in  the  opinion  of  the 
court,  it  is  not  thought  that  this  petitioner  retains  the  title  to  said  property, 
then  it  states  and  charges  that  it  does,  in  law,  create  a  mortgage,  and  that 
thereunder  it  is  entitled  to  a  prior  lien  upon  said  property,  and  it  prays  that 
it  be  so  adjudged. 

**A  d«nurrer  was  entered  to  this  petition  and  amended  petition  of  the 
Shnster  Company,  and  the  referee  allowed  the  claim  as  a  general  claim,  but 
sostained  said  demurrer  to  the  petition  and  amended  petition,  and  refused  to 
allow  said  claim  as  a  lien  claim. 

"Upon  a  petition  for  review,  the  District  Court  approved  and  confirmed  said 
ruling  of  the  referee,  and  directed  that  the  funds  arising  from  the  sale  of  said 
merchandise  claimed  by  the  Shuster  Company  be  administered,  and  that,  in 
80  doing,  to  see  that  the  priority  of  the  Shuster  Company  in  the  proceeds  of 
said  merchandise  Is  subordinated  to  the  payment  of  those  creditors  of  the 
l)aBkrupt  whose  debts  were  created  subsequent  to  the  delivery  of  that  mer- 
chandise to  the  bankrupt,  provided,  however,  that  if,  as  to  any  such  subse- 
quent debts,  the  Shuster  Company  shall,  in  due  season  and  in  proper  form, 
allege  and  prove  that,  at  the  time  said  debt  or  debts  were  so  created,  the 
creditors  had  notice  of  the  Shuster  Company  mortgage,  such  creditors  shall 
be  postponed  to  the  Shuster  Company,  and  the  referee  is  further  directed, 
in  the  administration  of  said  assets,  to  give  to  the  Shuster  Company  a 
priority  out  of  the  proceeds  arising  from  the  sale  of  the  mortgaged  property 
claimed,  over  the  creditors  whose  debts  were  created  prior  to  the  delivery  of 
said  mortgaged  merchandise  by  the  Shuster  Company  to  the  bankrupt,  to  all 
of  which  the  said  Shuster  Company  at  the  time  objected  and  excepted." 

To  this  statement  the  further  facts  should  be  added  that  the  fore- 
going contract  of  sale  was  never  recorded  as  required  by  the  law  of 
Kentucky  applicable  to  chattel  mortgages,  and  that  there  are  cred- 
itors who  became  such  after  the  vendee  acquired  the  goods,  and 
who  are  not  shown  to  have  had  notice  of  the  reservation  of  the 
title  by  the  vendor. 

The  resultant  question  in  the  controversy  depends  upon  the  solu- 
tion of  two  subordinates :     First,  what  were  the  relative  rights,  in 
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respect  to  these  goods,  of  the  petitioner  and  of  the  creditors  of  the 
bankrupt,  who  became  such  after  he  acquired  the  goods,  and  before 
he  was  adjudged  bankrupt?  And,  second,  what  were  the  rights  of 
the  trustee,  as  the  representative  of  all  the  creditors,  and  of  the 
petitioner,  respectively,  in  the  property  sold  by  the  petitioner  to 
the  bankrupt?  The  first  question  is  to  be  determined  by  the  law 
of  Kentucky ;  the  second,  by  the  bankrupt  act. 

Section  496  of  the  Kentucky  Statutes  of  1903  declares  that : 

"No  deed  of  trust  or  mortgage  conveying  a  legal  or  equitable  title  to  real  or 
personal  estate  shall  be  valid  against  a  purchaser  for  a  valuable  consideration, 
without  notice  thereof,  or  against  creditors,  until  such  deeds  shaU  be  ac- 
knowledged or  proven  according  to  law,  and  lodged  for  record.** 

It  appears  that,  by  the  settled  construction  of  this  statute,  such 
a  contract  as  that  between  the  petitioner  and  the  bankrupt  is  the 
equivalent  of  a  sale,  and  a  mortgage  back  to  the  seller,  and  that, 
in  its  character  of  a  mortgage,  it  is  subject  to  the  provisions  of  the 
statute  just  recited.  Greer  v.  Church,  13  Bush,  430;  Baldwin  v. 
Crow,  86  Ky.  679,  7  S.  W.  146 ;  Manufacturing  Co.  v.  Hart,  1  S.  W. 
414,  8  Ky.  Law  Rep.  223.  And  it  further  established  that  the  "cred- 
itor" against  whom  the  conveyance  shall  not  be  valid  is  one  who 
becomes  a  creditor  at  a  time  when  the  appearance  of  ownership 
arising  from  the  debtor's  possession  may  have  misled  him  into  the 
giving  of  credit  upon  the  faith  of  such  ownership,  and  not  one  who 
became  a  creditor  prior  to  the  acquisition  of  the  property  by  the 
debtor. 

From  these  propositions  it  clearly  follows  that,  before  the  adju- 
dication of  bankruptcy,  the  creditors,  in  whose  favor  the  statute 
declared  the  mortgage  void,  had  acquired  a  priority  of  right  to 
have  recourse  against  this  property,  not  only  as  against  the  mort- 
gagee, but  also  against  those  creditors  as  to  whom  the  mortgage 
was  not  void.  In  these  conditions  the  property  passed  under  the 
dominion  of  the  bankruptcy  act,  and  the  question  now  is  whether, 
by  the  operation  of  that  act,  the  creditors  who  had  priority  of  right 
for  the  satisfaction  of  their  debts  out  of  the  mortgaged  property 
under  the  state  law  have  lost  it  by  the  intervention  of  the  bank- 
ruptcy proceedings.  The  court  below  held  that  they  had  not,  and 
we  concur  in  that  conclusion. 

In  certain  instances,  which  are  distinctly  specified  in  the  act,  what 
might  otherwise  be  rights  or  privileges  are  suppressed  in  order  to 
give  way  to  the  operation  of  the  general  purpose  of  a  just  and  equal 
distribution  of  the  bankrupt's  assets.  They  are  suppressed  because 
they  give  unfair  and  inequitable  advantages.  But  in  other  respects, 
and  generally,  it  is  foreign  to  the  purposes  of  the  act  that  it  should 
operate  to  destroy  rights  or  privileges  lawfully  acquired,  whether 
of  a  legal  or  an  equitable  nature.  On  the  other  hand,  the  manifest 
intention  is  that  they  shall  be  recognized  and  protected.  The 
estate  of  the  bankrupt  is  devolved  "pon  the  trustee,  subject  to  the 
rights  of  other  persons  therein.  The  substance  in  which  those 
rights  inhere  is  impounded.  But  except  as  before  stated,  it  is  the 
same  substance,  with  the  same  incidents  as  before.  The  court 
takes  it  into  its  exclusive  dominion  and  control,  and,  in  harmony 
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with  the  general  principle  of  law  governing  the  exercise  of  juris- 
diction in  such  cases,  it  accords  to  every  person  who  has  an  inter- 
est in  the  res  the  privilege  of  intervening  and  establishing  his  rights 
in  the  thing  which  has  been  seized.  It  does  no  such  iniquity  as 
to  transfer  from  one  who  has  done  no  act  obnoxious  to  the  law  a 
right  which  belonged  to  him,  and  give  the  fruits  thereof  to  another, 
who  had  no  claim  to  it.  Thus,  in  the  present  instance,  a  ruling  that 
these  subsequent  creditors  no  longer  have  the  protection  given 
them  by  the  statute  would  not  only  deprive  them  of  the  priority 
which  tJiey  have  acquired,  but  would  give  the  benefit  of  this  depri- 
vation to  the  secret  lienholder,  and  the  object  of  the  statute  is  com- 
pletely defeated.  The  trustee  is  the  hand  of  the  court.  He  stands 
as  its  agent  to  liquidate  the  assets,  to  protect  them,  and  bring  them 
before  the  court  for  final  distribution.  He  is  not,  in  fact,  more 
representative  of  one  creditor  or  claimant  than  another.  The  trus- 
tee, in  the  procedure,  because  he  has  the  legal  title  to  the  assets, 
and  is  charged  with  the  duty  of  saving  and  protecting  them,  repre- 
sents the  general  fund.  He  is  not  a  purclfSiser,  but  as  the  title  of 
his  office  imports,  he  is  trustee  for  all  who  have  interests,  and  ac- 
cording to  those  interests.  He  himself  has  no  interest,  and  there 
is  nothing  in  his  representation  which  stands  between  the  court  and 
those  who  have  interests,  for  the  recognition  and  protection  of 
which  they  appeal  to  its  authority.  We  have  thus  explained  our 
views  upon  this  subject,  founded,  as  they  are,  upon  what  we  con- 
ceive to  be  fundamental  and  controlling  principles.  Other  courts, 
for  whose  opinions  we  entertain  great  respect,  have  held,  apparently, 
somewhat  different  views  on  this  subject. 

In  the  case  In  re  New  York  Economical  Printing  G).,  110  Fed. 
514,  49  C.  C.  A.  133,  the  Circuit  Court  of  Appeals  for  the  Sec- 
ond Circuit  held,  in  a  bankruptcy  case,  that  only  such  creditors  as 
had  taken  steps  to  subject  the  mortgaged  property  by  seizure  in 
legal  proceedings  could  maintain  their  priority  in  respect  of  the 
mortgaged  property  after  the  mortgagor  had  been  adjudged  bank- 
rupt. This  was  so  held  because,  as  the  court  thought,  the  Court 
of  Appeals  of  the  state  had  so  settled  the  construction  of  the  statute. 
The  Circuit  Court  of  Appeals  did  not  apparently  consider  the  practica- 
bilityof  working  out  the  right  of  the  creditor  in  the  bankruptcy  court, 
and  we  should  have  thought  it  doubtful  whether  the  state  court  had 
gone  so  far  as  to  hold  that  a  seizure  under  legal  process  must  neces- 
sarily be  a  seizure  under  the  process  of  a  court  of  law  or  of  equity, 
as  distinguished  from  the  court  in  bankruptcy,  which  has  power 
to  seize  the  debtor's  property,  and  subject  it  to  the  claims  of 
creditors  according  to  their  merit.  And  in  the  case  In  re  Antigo 
Screen  Door  Co.,  123  Fed.  249,  59  C.  C.  A.  248,  the  Circuit  Court 
of  Appeals  for  the  Seventh  Circuit,  upon  a  review  of  the  Wisconsin 
decisions,  held  that,  although  the  question  had  not  been  positively 
determined,  the  trend  of  the  decisions  was  to  the  effect  that  the  cred- 
itor, under  the  statute  of  that  state,  must  have  acquired  a  Hen  by 
judicial  process,  in  order  to  save  his  right  to -have  recourse  to  the 
mortgaged  property ;  and  the  Circuit  Court  of  Appeals  held  in  ac- 
cordance therewith.     But  the  court  found  that  by  the  law  of  Wis- 
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consin  the  mortgagee  of  an  unfiled  mortgage,  by  taking  possession 
before  the  creditors  had  seized  the  property,  would  gain  precedence 
over  them,  and  in  the  case  before  the  court  the  mortgagee  had  taken 
possession  before  the  petition  in  bankruptcy  was  filed.  The  con- 
clusion was  stated  by  Judge  Jenkins  as  follows : 

"Assuming,  then,  that  the  filing  of  the  petition  in  bankruptcy  is,  as  stated 
in  Mueller  v.  Nugent,  supra  [184  U.  S.  1,  14,  22  Sup.  Ct  269,  275,  46  L.  Ed.  405], 
in  effect  an  attachment,  and  a  seizure  and  sequestration  of  the  property 
of  the  bankrupt  for  the  benefit  of  his  creditors,  the  fact  remains  ttiat  posses- 
sion of  the  mortgaged  property  was  taken  by  the  mortgagee  prior  to  the  filing 
of  the  petition  in  bankruptcy,  so  that  the  case  is  not  otherwise  than  that  of 
possession  taken  before  execution  upon  a  Judgment  in  favor  of  a  creditor." 

This  is  a  distinct  recognition  of  the  equivalency  of  the  seizure  in 
bankruptcy  with  the  seizure  in  other  forms  of  legal  proceeding. 

On  the  other  hand,  the  Circuit  Court  of  Appeals,  in  Re  Pekin 
Plow  Co.,  112  Fed.  308,  50  C.  C.  A.  257,  held  that,  notwithstanding 
the  Supreme  Court  of  Nebraska  had  construed  the  chattel  mort- 
gage of  that  state  as  meaning  only  to  invalidate  an  unfiled  mortgage 
in  favor  of  those  who  had  taken  steps  by  legal  process  to  assert 
their  claims,  yet  that  such  claim  might  be  made  under  the  seizure 
of  the  court  in  bankruptcy,  which  is  a  seizure  for  all  the  creditors, 
whereon  the  property  of  the  debtor  is  appropriated  according  to 
the  right  of  each,  and  that  this  conclusion  was  in  harmony  with 
the  doctrine  of  the  state  decisions.  And  in  Chesapeake  Shoe  Co. 
V.  Seldner,  122  Fed.  593,  58  C.  C.  A.  261,  a  like  decision  was  made 
in  reference  to  the  effect  of  a  statute  of  Virginia  relating  to  con- 
ditional sales  containing  a  reservation  of  the  title  until  the  price 
is  paid,  under  which  the  possession  is  transferred  to  the  vendee, 
and  the  contract  of  sale  is  not  recorded.  Such  a  reservation  was 
declared  void  as  to  the  creditors  of  the  vendee.  Upon  an  interven- 
tion by  the  vendor  of  certain  goods,  which  had  been  conditionally 
sold  to  the  bankrupt,  it  was  held  that,  whether  or  not  the  creditors 
protected  by  the  statute  are  only  those  who  are  taking  steps  to  sub- 
ject the  property  to  their  claims,  still  the  seizure  by  the  bankruptcy 
court  was  in  effect  an  attachment  of  the  property  for  the  creditors 
of  the  bankrupt,  whereon  they  are  entitled  to  come  in  and  establish 
their  claims.  And  we  think  it  proper,  in  passing,  to  say  that  we 
doubt  whether,  in  the  decisions  of  courts  where  such  statutes  are 
held  to  make  void  unfiled  conditional  sales  or  chattel  mortgages, 
only  such  creditors  are  intended  as  secure  protection  by  seizure 
under  legal  process,  anything  more  is  meant  than  that  the  statute 
comes  in  aid  only  when  the  creditor  invokes  it  in  a  judicial  proceed- 
ing taken  before  a  paramount  right  of  other  persons  has  super- 
vened. Until  he  comes  into  the  forum,  the  conditions  for  the  as- 
sertion of  his  right  have  not  existed. 

The  question  whether  the  Kentucky  statute,  when  it  declares 
such  transactions  to  be  invalid  as  to  creditors,  means  only  such  cred- 
itors as  have  sued  out  process  and  levied  upon  the  property,  has 
never  been  decided  by  the  Court  of  Appeals  of  that  state.  It  was 
held  in  Cincinnati  Leaf  Tobacco  Warehouse  v.  Combs,  109  Ky.  21, 
58  S.  W.  420,  that  an  assignee  for  the  benefit  of  creditors  is  neither 


Digitized  by  VjOOQIC 


IN  RE  DUGKER.  123 

a  purchaser  for  value  nor  a  creditor,  and  takes  the  property  sub- 
ject to  all  the  equities  to  which  it  was  subject  in  the  hands  of 
his  assignor,  and  that  such  equities  may  be  enforced  as  if  the  as- 
signment had  never  been  made.  Surely  the  reasons  for  such  a 
rule  are  much  more  potent  in  the  case  of  a  seizure  by  the  bank- 
ruptcy court. 

An  observation  was  made  by  Judge  Du  Relle  in  Wicks  v.  Mc- 
Connell,  102  Ky.  434,  43  S.  W.  205,  which  is  much  relied  upon  by 
appellee.  In  delivering  the  opinion  of  the  court,  the  learned  judge 
used  this  language : 

''On  the  one  hand,  the  unrecorded  lien  is  upheld  as  against  creditors  who 
cannot  be  presumed  to  have  given  credit  upon  the  faith  of  the  property  held 
In  lien.  On  the  other  hand,  creditors  who  may  be  presumed  on  such  faith 
to  have  given  credit  are  protected,  as  against  the  secret  lien,  in  the  rights 
which  they  secure  by  their  diligence  in  the  levy  of  their  execution  or  attach- 
ment" 

This  observation  was  made  in  a  case  where  the  creditor  had  sued 
out  an  attachment,  and  was  seeking  to  enforce  his  claim  to  priority 
as  against  the  holder  of  the  unfiled  mortgage.  It  was  not  neces- 
sary to  decide  how  the  claim  would  stand  if  there  had  been  no  levy. 
No  question  of  that  sort  was  present  or  was  agitated,  and  it  is  not 
at  all  probable  that  the  learned  judge  had  in  his  mind  that  question. 
However,  if  we  are  right  in  thinking  that  the  seizure  of  the  bank- 
ruptcy court,  being  a  seizure  for  all  the  creditors,  and  involving 
the  right  to  present  such  claims  for  allowance  and  satisfaction  as 
the  creditors  had  at  the  time  of  the  seizure,  was  a  seizure  in  a  judicial 
proceeding,  and  the  equivalent  of  an  attachment,  the  statement  of 
the  judge  would  not  be  at  all  in  conflict  with  the  conclusions  which 
we  have  formed  upon  the  question. 

But  in  the  case  In  re  Sewell  (D.  C.)  Ill  Fed.  791,  Judge  Cochran, 
of  the  Eastern  District  of  Kentucky,  adopted  the  foregoing  state- 
ment in  Wicks  v.  McConnell  as  the  basis  of  his  decision;  taking 
it  as  the  settled  law  of  Kentucky.  The  case  before  him  arose  upon 
the  intervening  petition  of  one  who  had  sold  goods  to  the  bankrupt 
upon  a  contract  for  retention  of  the  title  until  payment  of  the  price, 
which  had  not  been  filed,  and  there  were  subsequent  creditors  who 
had  not  seized  the  goods  before  the  bankruptcy.  The  petitioner 
claimed  a  preference  over  the  creditors  by  virtue  of  his  mortgage. 
This  was  disallowed  by  the  referee,  but  his  decision  was  reversed 
by  the  court  upon  review;  the  learned  judge  being  of  opinion, 
apparently,  that  the  creditors  could  not  enforce  their  equity  in  the 
bankruptcy  proceedings.  We  think  he  was  in  error  in  relying  upon 
the  statement  in  Wicks  v.  McConnell  as  settling  the  law  of  Ken- 
tucky for  all  cases  where  such  a  question  might  arise  upon  differ- 
ing circumstances — as,  for  instance,  such  a  case  as  Graham  v.  Sam- 
uel, 1  Dana,  166,  where  there  had  been  no  levy  either  by  attach- 
ment or  execution,  but  only  an  equitable  lien  acquired  by  the  filing 
of  a  creditors'  bill  after  the  return  of  an  execution  unsatisfied.  But 
we  also  think  that  in  the  Sewell  Case  the  court  failed  to  give  due 
consequence  to  the  effect  of  the  proceedings  in  bankruptcy.  The 
conditions  are  not  the  same  as  those  of  a  case  of  an  assignment  for 
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the  benefit  of  creditors,  as  in  that  case  there  is  a  mere  devolution 
of  the  estate  upon  the  trustee  for  collection  and  distribution.  But 
the  taking  over  of  the  bankrupt's  estate  by  the  District  Court  is 
much  more  than  that.  The  assignee  can  exercise  no  judicial  au- 
thority, and  cannot  determine  conflicting  claims.  All  his  acts  are 
purely  ministerial.  In  respect  to  such  acts  the  position  of  a  trus- 
tee in  bankruptcy  is  somewhat  similar  to  that  of  a  trustee  under 
an  assignment,  except  as  the  bankruptcy  act  imposes  peculiar  du- 
ties upon  the  trustee.  But  the  trustee  is  the  instrument  of  the 
court  in  the  administration  of  the  estate.  For  reasons  which  we 
need  not  repeat,  we  cannot  assent  to  the  rule  adopted  in  the  Sewell 
Case  as  one  conclusive  in  the  result,  for  we  think  there  are  super- 
added, in  the  bankruptcy  proceeding,  conditions  which  make  it 
possible  to  give  effect  to  the  equity  given  to  the  creditor  by  the 
statute. 

The  subsequent  creditors  are  not  shown  to  have  had  notice  of 
the  mortgage.  But  they  had  parted  with  their  property  while  the 
bankrupt  was  in  possession  and  appeared  to  be  the  owner  of  the 
property,  and  while  the  mortgagee  was  at  fault  in  not  giving  the 
notice  required  by  the  statute.  In  such  circumstances,  we  think, 
if  actual  notice  would  have  been  the  equivalent  of  the  filing  of  the 
mortgage,  it  was  incumbent  on  the  mortgagee  to  prove  that  they 
had  actual  notice  of  the  mortgage  at  the  time  they  became  cred- 
itors. 1  Jones  on  Mort.  8  580 ;  21  Encycl.  of  Law  (2d  Ed.)  589 ; 
White  v.  McGarry  (C.  C.)  47  Fed.  420;  Stout  v.  The  Richard  J. 
Carney  Co.,  53  Fed.  927,  4  C.  C.  A.  Ill ;  Gratz  v.  Land  &  River 
Imp.  Co.,  82  Fed.  381,  27  C.  C.  A.  305,  40  L.  R.  A.  393.  And  in  Miles 
V.  Blanton,  3  Dana  (Ky.)  525,  the  court,  though  it  did  expressly 
declare  the  rule,  treated  the  case  as  if  the  party  alleging  notice  took 
the  burden  of  proving  it  And  to  that  effect  is  Carr  v.  Callaghan,  3 
Litt.  37L 

The  order  made  by  the  District  Court  in  respect  to  the  disposi- 
tion of  the  proceeds  of  the  goods  sold  to  the  bankrupt  by  the  peti- 
tioner gives  rank  as  follows :  First,  to  the  subsequent  creditors ;  sec- 
ond, to  the  petitioner ;  third,  to  the  antecedent  creditors — ^with  a  pro- 
viso that  the  petitioner  have  leave  to  prove  before  the  referee  that 
the  subsequent  creditors  had  notice  of  the  Shuster  mortgage  when 
their  claims  originated,  and,  in  case  such  notice  shall  be  proven  at  a 
hearing,  those  creditors  shall  be  denied  precedence  of  the  Shuster 
mortgage,  and  shall  rank  with  the  other  creditors.  It  was  discre- 
tionary with  the  District  Court  to  allow  the  hearing  to  be  reopened 
to  receive  the  further  proof  upon  the  subject  indicated.  The  statute 
is  construed  by  the  Kentucky  Court  of  Appeals  as  not  giving  pro- 
tection to  those  who  become  creditors  with  actual  notice  of  the 
mortgage. 

We  think  the  order  conforms  to  the  equity  of  the  case,  and  it  is 
therefore  affirmed,  with  costs. 
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(131  Fed.  723.) 

BROWN  V.  ARNOLD. 

(Circuit  Ck>iirt  of  Appeals.  Eighth  Circuit    July  18,  1901) 

No.  2,049. 

L  AlTOBNETB  AT  LAW— AUTHOBITT  PBESUMED. 

The  assumption  by  an  attorney  at  law  of  authority  within  the  scope 
of  the  ordinary  power  of  a  practicing  lawyer  to  act  for  a  party  to  an 
action  or  suit  is  presumptiye  proof  of  actual  authority  to  so  act  The 
power  assumed  by  an  attorney  at  law  in  the  conduct  of  an  action  IS  valid 
until  disproved,  not  void  until  proved. 

2.  Sake— AxriHOBiTT  afteb  Judgment— Genbbal  Rxtlb— Exceptions. 

While  the  general  rule  is  said  to  be  that  the  authority  conferred  upon  a 
lawyer  by  his  retainer  in  an  action  or  suit  ceases  when  the  Judgment  or 
decree  is  rendered,  there  are  many  exceptions  to  this  rule,  and  in  the 
actual  practice  of  the  law  it  is  frequently  disregarded.  Some  of  the  es- 
tablished exceptions  are  that  after  Judgment  or  decree  the  authority  of  the 
attorney  for  the  prevailing  party  to  collect  or  enforce  it,  his  authority  to 
receipt  for  its  proceeds  and  to  discharge  it,  his  authority  to  admit  service 
of  a  citation  to  review  it  and  his  authority  to  oppose  any  steps  that  may 
be  taken  within  a  reasonable  time  to  reverse  it  continue. 

3.  Same— Authobitt  to  Stipuulte  afteb  Judgment. 

The  retainer  of  an  attorney  at  law  to  conduct  an  action  confers  upon 
him  authority  to  stipulate  with  opposing  counsel  after  the  rendition  of 
Judgment  in  favor  of  his  client  and  after  the  expiration  of  the  term  of 
court  hut  within  the  time  for  procuring  a  writ  of  error,  that  the  case 
shall  abide  the  final  decision  of  another  action  which  involves  the  same 
question,  and  is  conducted  by  the  same  attorneys. 

1  Equitt— Adequate  Remedy  at  Law. 

The  remedy  at  law  whch  prohibits  relief  in  equity  must  be  "as  practical 
and  efficient  to  the  ends  of  Justice  and  its  prompt  administration  as  the 
remedy  In  equity."  An  action  for  damages  for  the  breach  of  a  stipulation 
that  an  action  at  law  which  has  passed  to  Judgment  shall  abide  the  final 
decision  of  another  action  is  not  as  practical  and  efllcient  to  attain  the 
ends  of  Justice  as  a  suit  in  equity  for  specific  performance  of  the  contract 
where  the  final  decision  of  the  other  action  requires  a  reversal  of  the  Judg- 
ment. The  action  for  damages  does  not  furnish  a  remedy  so  adequate  that 
it  precludes  relief  in  equity. 

5,  Laches— Not  Obdinabily  Afplioablb  within  Limitation  of  Analogous 
Action  at  Law. 

Laches  is  of  the  nature  of  estoppel.  In  the  absence  of  extraordinary 
circumstances,  such  as  many  innocent  purchasers,  radical  changes  in  condi- 
tion or  value,  or  loss  of  evidence,  it  is  inapplicable  to  suits  in  equity  within 
the  time  limited  for  the  commencement  of  analogous  actions  at  law. 

(Syllabus  by  the  Court.) 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  West- 
em  District  of  Missouri. 
For  opinion  below,  see  127  Fed.  387. 

This  appeal  challenges  a  decree  which  sustained  a  demurrer  and  dismissed  a 
bin  exliibited  by  Edwin  F.  Brown,  receiver  of  the  First  National  Bank  of  Se- 
dalia,  against  John  S.  Arnold,  for  the  purpose  of  enforcing  specific  performance 
of  a  stipulation  made  between  Parry  L.  Deweese,  the  former  receiver  of  this 
bank,  and  James  T.  Montgomery  and  William  M.  Williams,  the  attorneys  for 

T2.  See  Attorney  and  Client,  voL  6,  Cent  Dig.  H  129,  130,  176,  204. 
See  note  at  end  of  case. 
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Arnold,  to  the  effect  that  the  case  of  Deweese,  receiver,  against  Arnold  should 
abide  the  result  of  the  final  decision  of  the  case  of  Deweese,  receiver,  against 
Martha  E.  Smith  and  Sarah  E.  Cotton.  The  bill  set  forth  these  facts:  In 
1889  Martha  E.  Smith  and  Sarah  E.  Cotton  were  the  owners  of  100  sharts  of 
the  capital  stock  of  the  First  National  Bank  of  Sedalia,  and  the  defendant, 
Arnold,  was  the  owner  of  20  shares  of  that  stock.  Deweese,  the  receiver  of  the 
bank,  brought  separate  actions  against  Smith  and  Cotton.  Arnold,  and  about  35 
other  stockholders  of  that  bank  to  recover  a  second  assessment  upon  their 
stock,  which  had  been  levied  by  the  Comptroller  of  the  Currency.  Montgomery 
and  Williams  had  been  retained  by  all  these  stockholders,  and  had  made  the 
same  answer  to  the  petition  in  each  of  the  cases.  The  receiver  made  a  motion 
for  Judgment  in  each  of  the  cases,  that  motion  was  denied,  the  receiver  declined 
to  plead  farther,  and  the  court  rendered  a  Judgment  that  the  plaintiff  should 
take  nothing  by  his  action,  and  that  the  defendant  In  each  case  should  recover 
his  costs  of  the  plaintiff.  These  Judgments  were  rendered  in  1800,  and  after 
the  term  of  court  at  which  they  were  entered  had  expired  the  attorney  for 
Deweese  and  Montgomery  and  Williams  as  attorneys  and  solicitors  for  each  of 
the  defendants  in  all  the  cases  made  a  written  stipulation  that  the  receiver 
should  sue  out  a  writ  of  error  from  the  Judgment  rendered  in  the  case  against 
Smith  and  Cotton,  and  that  all  the  other  cases  against  the  other  stockholders 
In  which  the  judgments  had  been  rendered  in  favor  of  the  defendants  should 
abide  the  result  of  the  final  decision  in  the  case  of  Deweese,  receiver,  against 
Smith  and  Cotton.  Thereupon  such  a  writ  of  error  was  procured,  and  that 
judgment  was  reviewed  and  reversed  by  the  Circuit  Court  of  Appeals  (106  Fed- 
438,  45  C.  C.  A.  408),  and  its  judgment  was  affirmed  by  the  Supreme  Court  (23 
Sup.  Ct.  845,  47  L.  Ed.  344).  This  affirmance  was  made  on  March  17.  1003.  The 
attorney  for  the  receiver  lost  the  stipulation,  and  in  March,  1903,  he  set  forth 
the  fact  that  the  stipulation  was  made  and  had  been  lost,  and  moved  the  Cir- 
cuit Court  to  redocket  the  case  against  Arnold,  and  allow  it  to  stand  according 
to  the  terms  of  the  stipulation  until  the  final  decision  In  Deweese  against  Smith 
and  Cotton,  and  this  motion  was  denied.  On  August  15,  1003,  the  receiver  ex- 
hibited the  bill  here 'in  question,  wherein  he  prays  upon  the  facts  which  have 
been  recited  that  the  defendant  be  com|)eIIed  to  specifically  i)erform  the  stipu- 
lation to  the  effect  that  the  case  against  him  should  abide  the  final  decision  of 
the  case  against  Smith  and  Cotton. 

Wm.  S.  Shirk,  for  appellant. 

P.  H.  Sangree,  Henry  Lamm,  John  Montgomery,  Jr.,  and  Lee 
Montgomery,  for  appellee. 

Before  SANBORN  and  VAN  DEVANTER,  Circuit  Judges,  and 
AMIDON,  District  Judge. 

SANBORN,  Circuit  Judge,  after  stating  the  case  as  above,  de- 
livered the  opinion  of  the  court. 

Specific  performance  of  the  stipulation  between  the  receiver  and 
the  appellee  that  the  latter's  case  should  abide  the  final  decision  of 
the  action  between  the  receiver  and  Smith  and  Cotton  was  denied 
by  the  Circuit  Court  upon  three  grounds:  (1)  Because  the  attor- 
neys for  Arnold  had  no  authority  to  make  the  agreement  evidenced 
by  the  stipulation  on  his  behalf;  (2)  because  the  receiver  had  an 
adequate  remedy  at  law;  and  (3)  because  his  attorney  had  been 
guilty  of  laches.  The  case  of  Arnold,  the  case  of  Smith  and  Cot- 
ton, and  the  cases  of  35  other  stockholders  whom  the  receiver  had 
sued  involved  the  same  issue  of  law,  which  had  been  framed  and 
tried  by  the  same  attorneys.  Judgments  had  been  entered  in 
these  cases  in  favor  of  the  defendants.  The  term  of  court  at  which 
they    were    rendered    had    expired.     Several    months    yet    remained 
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within  which  the  receiver  might  lawfully  procure  writs  of  error  to 
reverse  these  judgments.  Then  it  was  that  the  stipulation  which 
lies  at  the  basis  of  this  suit  was  made  and  signed  by  the  attorneys 
for  all  the  parties  to  the  litigation.  It  was  a  rational  and  salutary 
agreement.  It  saved  to  the  litigants  the  expenses  of  the  prosecu- 
tion of  36  writs  of  error,  and  if  it  is  performed  it  will  produce  with- 
out that  imnecessary  expense  the  same  result  that  a  review  of  all 
the  cases  and  that  additional  expense  would  have  effected.  Obvi- 
ously the  performance  of  the  agreement  ought  to  be  enforced  unless 
some  rule  of  law  or  of  equity  presents  an  insuperable  obstacle. 

It  is  said  that  the  attorneys  for  Arnold  were  without  authority  to 
make  the  stipulation,  because  judgment  had  been  rendered  in  his 
favor,  and  the  term  of  court  at  which  it  was  entered  had  expired ; 
that  when  the  judgment  was  recorded  and  the  term  closed  the  pow- 
er of  Arnold's  attorneys  to  act  for  him,  derived  from  their  original 
retainer,  ceased,  and  a  new  warrant  of  attorney  was  indispensable 
to  their  authority  to  sign  the  stipulation.  There  are  two  answers  to 
this  contention.  In  the  first  place,  if  a  new  warrant  of  attorney  was 
requisite  after  the  judgment  was  rendered,  the  legal  presumption 
is  that  the  attorneys  had  obtained  it.  The  bill  contains  an  aver- 
ment that  they  agreed  to  and  signed  the  stipulation  as  the  solicitor 
and  counsel  of  Arnold.  The  presumption  is  that  they  did  not  rep- 
resent themselves  to  be  that  which  they  were  not.  The  stipulation 
was  within  the  scope  of  the  general  power  of  attorneys  who  are 
conducting  several  cases  of  a  single  class  which  involve  the  same 
issue.  Stone  v.  Bank  of  Commerce,  174  U.  S.  412,  422,  19  Sup.  Ct. 
747,  43  L.  Ed.  1028 ;  Scarritt  Furniture  Co.  v.  Moser,  48  Mo.  App. 
543,  548 ;  Ohlquest  v.  Farwell,  71  Iowa,  231,  32  N.  W.  277 ;  Eidam 
V.  Finnegan,  48  Minn.  53,  50  N.  W.  933,  16  L.  R.  A.  507.  They 
were  officers  of  the  court.  Their  signatures  to  the  stipulation  con- 
stituted prima  facie  evidence  of  their  authority  to  execute  it.  The 
assumption  by  an  attorney  at  law  of  authority  within  the  scope  of 
the  general  power  of  a  practicing  lawyer  to  act  for  a  party  to  an 
action  or  suit  is  always  presumptive  proof  of  his  actual  authority 
to  do  so.  The  authority  assumed  by  an  attorney  at  law  to  act  for 
a  party  in  court  is  valid  until  disproved,  not  void  until  proved.  The 
burden  was  upon  the  defendant  to  establish  by  answer  and  evidence 
that  his  attorneys  were  without  the  authority  which  they  assumed. 
In  the  second  place,  while  the  general  rule  is  said  to  be  that  the 
authority  derived  by  an  attorney  at  law  from  a  general  retainer  to 
conduct  a  litigation  on  behalf  of  his  client  ceases  when  the  judgment 
is  rendered,  there  are  many  exceptions  to  this  rule,  and  in  the  actual 
practice  of  the  law  it  is  at  least  doubtful  whether  it  is  not  more 
honored  in  the  breach  than  in  the  observance-  Among  the  ac- 
knowledefed  exceptions  to  it  are  the  authority  of  the  attorney  for  the 
party  who  prevails  in  the  judgment  to  collect  it,  his  authority  to 
receipt  for  its  proceeds  and  to  discharge  it,  his  authority  to  admit 
service  of  a  citation  issued  upon  a  writ  of  error  or  appeal  to  review 
it,  and  his  authority  to  oppose  any  steps  that  may  be  taken  within 
a  reasonable  time  by  the  defeated  party  to  reverse  it.    Berthold  v 
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Fox,  21  Minn.  51,  53 ;  Grames  v.  Hawley  (C.  C.)  50  Fed.  319,  321 ; 
Lusk  V.  Hastings,  1  Hill,  659,  662 ;  Graves  v.  Graham  (City  Ct.  N. 
Y.)  43  N.  Y.  Supp.  508;  Beach  v.  Beach  (S.  D.)  43  N.  W.  701;  Bar- 
field  V.  McCombs  (Ga.)  15  S.  E.  666.  The  case  at  bar  falls  fairly 
within  the  exceptions.  Arnold  was  the  prevailing  party  in  the 
judgment  in  the  action  against  him.  He  secured  a  judgment 
against  the  receiver  for  his  costs.  Thereupon  his  attorneys  had 
authority,  by  virtue  of  their  general  retainer,  to  collect  the  amount 
of  this  judgment,  to  accept  service  of  a  citation  upon  the  issuance 
of  a  writ  of  error  to  review  it,  and  to  take  any  requisite  steps  to 
oppose  the  attempt  of  the  defeated  party,  made  within  a  reasonable 
time  after  the  entry  of  the  judgment,  to  reverse  it.  The  attorneys 
of  Arnold  were  also  the  attorneys  of  about  36  other  defendants 
who  had  secured  similar  judgments.  The  receiver  was  about  to 
apply  for  writs  of  error  to  reverse  them.  The  37  cases  involved  a 
single  question.  In  order  to  prevent  the  reversal  of  the  judgments, 
the  attorneys  for  these  37  parties  agreed  with  the  attorney  for  the 
receiver  that  he  should  select  one  case  and  sue  out  but  a  single  writ 
of  error,  and  that  all  the  other  cases  should  abide  the  final  decision 
of  that  in  which  the  writ  was  to  be  issued.  The  receiver  relied  upon 
the  agreement,  and  performed  it.  The  attorneys  for  the  defendant 
followed  the  test  case  through  the  Court  of  Appeals  (106  Fed.  438, 
45  C.  C.  A.  408)  and  the  Supreme  Court  (23  Sup.  Ct.  845,  47  L.  Ed. 
344),  until  the  reversal  of  the  judgment  therein  was  finally  affirmed. 
All  the  rights  and  interests  of  the  defendant,  Arnold,  were  com- 
pletely protected  by  this  course  of  proceeding.  The  question  in 
his  case  was  argued  in  the  higher  courts  by  the  attorneys  whom  he 
had  retained  to  try  it  for  him  in  the  court  below,  by  the  attorneys 
who  had  authority  to  accept,  and  who  undoubtedly  would  have  ac- 
cepted, service  of  a  citation  in  error,  and  who  would  have  argued  his 
case  in  the  higher  courts  if  they  had  not  made  the  stipulation  and  a 
writ  of  error  had  been  issued,  as  it  certainly  would  have  been,  to 
review  it.  Their  stipulation  prevented  the  issue  of  that  writ,  pro- 
tected all  the  rights  of  their  client,  saved  him  the  unnecessary  ex- 
penditure of  money,  and  was  as  completely  within  the  authority 
granted  to  them  by  their  retainer  as  the  acceptance  of  service  of  a 
citation  or  the  resistance  of  a  motion  for  a  new  trial.  Our  conclu- 
sion is  that  the  retainer  of  an  attorney  at  law  to  conduct  an  action 
confers  upon  him  authority  to  stipulate  with  opposing  counsel  after 
the  rendition  of  a  judgment  in  favor  of  his  client  and  after  the  close 
of  the  term  of  court  at  which  it  was  rendered,  but  within  the  time 
for  procuring  a  writ  of  error,  that  the  case  shall  abide  the  final  deci- 
sion of  another  action  which  involves  the  same  question  and  is 
conducted  by  the  same  attorneys. 

It  is  next  insisted  that  this  suit  in  equity  cannot  be  maintained 
because  the  complainant  has  an  adequate  remedy  at  law.  He  has  no 
remedy  at  law  in  his  original  action,  because  the  term  at  which  the 
judgment  was  entered  has  long  since  expired,  and  the  court  which 
rendered  it  no  longer  has  jurisdiction  to  vacate  or  modify  it  for  the 
reasons  which  the  complainant  presents.  City  of  Mannmg  v.  Ger- 
man Ins.  Co.,  46  C.  C.  A.  144,  147,  107  Fed.  52,  55,  and  cases 
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cited.  His  only  remedy  at  law  is  an  action  for  damages  for  the 
breach  of  the  stipulation.  That  action,  however,  may  involve  the 
trial  of  the  issue  whether  or  not  a  judgment  against  the  appellee, 
Arnold,  pursuant  to  the  stipulation,  would  have  been  collectible  if 
rendered;  for,  if  Arnold  had  no  property  liable  to  execution,  the  re- 
ceiver's failure  to  recover  a  judgment  against  him  would  have  in- 
flicted no  damages  upon  him.  There  is  no  such  issue  of  fact  or 
of  law  to  be  tried  in  this  suit  in  equity.  All  the  averments  of  the 
bill  are  admitted,  and  the  receiver  is  entitled  to  a  decree.  His 
remedy  at  law  by  an  action  for  damages  is  therefore  not  as  prompt 
and  efficient  to  attain  the  ends  of  justice  as  is  this  suit  in  equity. 
Moreover,  it  is  not  adequate.  It  will  leave  the  judgment  which  the 
defendant  has  recovered  in  full  force  and  of  record,  while  a  court 
of  equity  may  enjoin  its  enforcement,  and  may  require  the  defend- 
ant to  discharge  it.  The  remedy  at  law  which  precluded  relief  in 
equity  must  be  "as  practical  and  efficient  to  the  ends  of  justice  and 
its  prompt  administration  as  the  remedy  in  equity."  Boyce's  Ex'rs 
V.  Grundy,  3  Pet.  210,  215,  7  L.  Ed.  656 ;  Springfield  Milling  Co.  v. 
Barnard  &  Leas  Mfg.  Co.,  81  Fed.  261,  265,  26  C.  C.  A.  389,  393. 
The  action  for  damages  does  not  meet  the  test  of  an  adequate 
remedy  at  law  which  precludes  relief  in  equity. 

The  third  reason  assigned  ipr  the  dismissal  of  the  bill  is  that  the 
receiver's  attorney  was  g^uilty  of  laches,  because  he  did  not  bring  to 
the  attention  of  the  court  the  stipulation,  its  loss,  and  his  motion  to 
docket  the  case  again  at  an  earlier  date.  The  stipulation  was  not 
made  until  November,  1899.  The  final  decision  in  the  case  of  Smith 
and  Cotton  was  not  rendered  until  November  17,  1902.  Then  for 
the  first  time  a  cause  of  action  accrued  upon  the  stipulation.  The 
attorney  for  the  receiver  disclosed  the  execution  and  loss  of  the 
stipulation,  and  moved  to  redocket  the  action  at  law,  and  for  leave 
to  have  it  stand  upon  the  docket  to  abide  the  final  decision  in  the 
test  case,  as  early  as  March,  1902.  Laches  is  of  the  nature  of 
estoppel.  Courts  apply  it  to  suits  in  equity  by  analogy  to  the  statute 
of  limitations  to  protect  innocent  parties  and  to  avoid  inequitable 
results.  There  are  no  innocent  parties  who  will  suffer  here  by  the 
enforcement  of  the  plain  agreement  of  the  defendant,  Arnold.  No 
injury  was  inflicted  upon  him  by  the  delay  of  the  attorney  for  the 
receiver  in  making  his  motion,  because  the  court  was  as  completely 
without  jurisdiction  to  grant  it  when  the  stipulation  was  made  as  it 
was  when  the  motion  was  denied.  The  stipulation  first  became 
actionable  on  November  17,  1902.  This  suit  was  brought  on  Au- 
gust 15,  1903.  The  time  limit  by  the  statutes  of  Missouri  for  com- 
mencing the  analogous  action  at  law  was  five  years.  Rev.  St.  Mo. 
1899,  §  4273.  In  the  absence  of  extraordinary  circumstances,  such  as 
the  destruction  of  muniments  of  title,  the  death  or  removal  of  par- 
ties, many  innocent  purchasers,  radical  changes  in  the  condition  or 
value  of  property  or  its  speculative  character,  courts  of  equity  never 
apply  the  doctrine  of  laches  earlier  than  at  the  expiration  of  the 
time  limited  for  the  commencement  of  analogous  actions  at  law. 
Kelley  v.  Boettcher,  85  Fed.  55,  62,  29  C.  C.  A.  14,  21.  There  were 
no  such  circumstances  in  the  case  in  hand,  and  neither  the  receiver 
67  C.C.A.— 9 
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nor  his  counsel  have  been  guilty  of  any  delay  which  precludes  them 
from  successfully  seeking  the  equitable  relief  to  which  they  are 
entitled. 

The  decree  below  is  accordingly  reversed,  and  the  case  is  remand- 
ed to  the  Circuit  Court,  with  instructions  to  overrule  the  demurrer, 
to  permit  the  defendant,  Arnold,  to  answer  the  bill  in  accordance 
with  the  provisions  of  the  thirty-fourth  rule  in  equity,  in  case  he 
fails  to  answer  to  take  the  bill  pro  confesso,  and  to  render  a  decree 
to  the  effect  that  the  defendant,  Arnold,  his  executors,  administra- 
tors, and  assigns,  are  perpetually  enjoined  from  collecting  or  in 
any  way  enforcing  the  judgment  he  has  obtained  against  the  re- 
ceiver; that  he  be  directed  to  satisfy  and  discharge  that  judgment 
from  the  record ;  that  the  receiver  recover  from  him  $500,  the  amount 
of  the  second  assessment  upon  his  stock,  with  interest  at  6  per  cent, 
per  annum  from  March  7, 1899,  and  costs ;  and  that  the  receiver  have 
execution  to  enforce  the  collection  thereof;  and,  in  case  the  de- 
fendant shall  answer,  to  take  proceedings  not  inconsistent  with  the 
views  expressed  in  this  opinion. 

NOTE. 
Amtbority  of  Attorney  after  Jvdcm^At* 

I.  (Control  of  Judgment. 

1,  In  Cf^neral. 

[a]  (Gal.  1899)  A  tender  by  defendant  to  plaintiff  personally  of  the  amount 
of  a  Judgment  secured  by  the  latter  against  the  former,  pending  an  appeal 
by  the  latter,  is  as  effectual  as  though  made  to  his  attorney. — Ferrea  v.  Tubbs, 
58  Pac.  308,  125  Cal.  687. 

[b]  (Md.  1886)  An  attorney  who  has  recovered  Judgment  for  a  client  can- 
not file  it  as  a  claim  oa  equity  proceedings,  and  thus  waive  Its  lien,  without 
the  express  authority  or  subs^uent  ratiflcatlon  of  the  client — tlorsey  v. 
Chew,  65  Md.  555,  6  AtL  466. 

[c,  d]  (Miss.  1876)  An  attorney  of  record  for  a  corporation  has  power  to  en- 
ter a  remittitur  of  a  Judgment  where  verbally  authorized  so  to  do  by  the 
president  of  the  corporation. — Case  v.  Hawkins,  68  Miss.  702. 

[e]  (N.  Y.  1900)  An  attorney  authorized  to  collect  a  Judgment  cannot  be 
heard  to  oppose  an  amendment  reducing  the  amount  of  recovery  to  which 
his  client  has  consented,  where  there  Is  nothing  preventing  the  client  from 
consenting  to  the  reduction. — Homans  v.  Tyng,  67  N.  Y.  Supp.  792,  56  App. 
Div.  383. 

2,  Enforcement 

[a]  (U.  S.  1831)  The  general  authority  of  an  attorney  employed  to  conduct 
litigation  extends  to  issuing  execution  on  the  Judgment — Union  Bank  v. 
Geary,  30  U.  S.  (5  Pet.)  98,  8  U  Ed.  60. 

[b]  (U.  S.  1834)  An  attorney  at  law,  in  virtue  of  his  gwieral  authority  as 
such,  is  entitled  to  take  out  execution  on  a  Judgment  recovered  by  him  for 
his  client.— Erwln  v.  Blake,  33  U.  S.  (8  Pet)  18,  8  L.  Ed.  85:5. 

[c]  (U.  S.  1880)  An  attorney  for  a  Judgment  creditor  may  direct  execu- 
tion to  issue;  but,  after  having  satisfied  the  Judgment  he  cannot  cancel  the 
satisfaction,  and  authorize  execution  to  issue,  without  notice  to  the  party 
paying.— Wills  v.  Chandler,  2  Fed.  273,  9  Reporter,  808. 

[d]  (La.)  Where  an  attorney  at  law  signs  a  petition  for  obtaining  a  writ 
of  seizure  and  sale,  his  power  is  presumed. — (1828)  Rowlett  y.  Shepherd,  7 
Mart.  (N.  S.)  515 ;    (1859)  Simpson  v.  Lombas,  14  La.  Ann.  103. 

[e]  (Md.  1845)  An  attorney,  after  Judgment  or  decree,  has  power  by  execu- 
tion to  collect  the  debt— Farmers*  Bank  v.  Mackall,  3  Gill,  447. 
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[f]  (Minn.  1864)  An  attorney  employed  to  procure  Judgment  In  Minnesota 
has  not,  by  Tirtue  of  his  general  authority,  power  to  bring  a  suit  on  the 
Judgment  in  another  state,  or  employ  attorneys  to  do  so,  or  bid  off  property 
Mid  on  execution  in  such  other  state. — Franklin  v.  Warden,  9  Minn.  124  (Gil. 
114). 

[g]  (Minn.  1892)  In  a  suit  to  wind  up  the  affairs  of  an  insolvent  corpora- 
tion, the  court  was  Justified  in  assuming  that  an  attorney  who  represented  a 
judgment  creditor  in  the  action  wherein  the  Judgment  was  recovered  had 
authority  to  appear  and  present  a  petition  for  the  allowance  of  the  Judgment 
out  of  the  corporation's  assets,  In  the  absence  of  a  showing  to  the  contrary. — 
Nelson  V.  Jenks,  51  Minn.  108,  52  N.  W.  1081. 

[h]  (Mo.  1836)  Even  if  an  attorney  should  direct  an  execution  to  issue  con- 
trary to  the  directions  of  his  client,  and  the  sale  takes  place,  a  purchaser's 
title  would  not  be  affected  by  the  attorne3r*s  fraud. — Russell  v.  Greyer,  4  Mo. 

OOx. 

[i]  (Mo.  1888)  The  attorney  for  plaintiff  in  an  attachment  has,  by  virtue 
of  his  general  employment,  authority  to  make  a  motion  for  an  order  for  the 
sale  of  the  attached  property,  so  as  to  make  plaintiff  liable  to  a  third  person 
who  owned  the  property. — Vaughn  v.  Fisher,  32  Mo.  App.  29. 

0]  (N.  Y.  1848)  An  attorney,  having  recovered  a  Judgment  on  his  client's 
daim,  has  authority,  imder  his  general  retainer,  to  demand  an  assignment 
of  the  debtor's  choses  in  action,  and,  on  refusal,  Institute  proceedings  under 
the  fraudulent  debtor's  act.— Steward  v.  Biddlecum,  2  N.  Y.  (2  Oomst.)  103. 

[k]  (N.  Y.  1849)  Ck)de,  S  56,  making  a  Judgment  docketed  in  the  countj- 
court  enforceable  as  a  Judgment  rendered  In  the  county  court;  and  section 
244,  permitting  an  attorney  to  subscribe  an  execution  issued  in  the  county 
court— confer  on  attorneys  power  to  issue  an  execution  on  a  Judgment  ren- 
dered by  a  Justice  of  the  peace,  and  subsequently  docketed  in  the  county  court. 
— Simpklns  v.  Page,  1  CJode  Rep.  107. 

[I]  (N.  Y.  1877)  An  attorney  employed  to  collect  a  claim  has  authority,  by 
Tirtue  of  bis  original  retainer,  after  he  obtains  Judgment,  to  institute  supple- 
mentary proceedings  thereon,  and  to  procure  the  appointment  of  a  receiver. 
These  are  proceedings  in  the  suit — Ward  v.  Roy,  69  N.  Y.  96. 

[m]  (N.  Y.  1888)  Execution  and  supplementary  proceedings  may  be  Insti- 
tated  by  an  attorney  In  an  action,  in  his  own  interests,  on  a  Judgment  ob- 
tained therein  by  him  for  a  client. — Shaunessy  v.  Traphagen,  13  N.  Y.  St  Rep. 
754. 

[n]  (S.  C.  1832)  An  attorney,  without  being  specially  directed  by  his  client, 
may  sue  out  execution,  and  cause  the  defendant  to  be  arrested  and  confined  In 
Jaa— Hyams  v.  Michel,  3  Rich.  Law,  303. 

5.  Vacating  and  Opening  Default. 

[a]  (Ky.  1837)  After  the  rendition  of  a  final  Judgment,  the  attorneys  by 
whom  the  suit  was  presented  and  defended  have  no  authority,  resulting  from 
their  original  employment,  to  consent  to  set  it  aside  or  agree  to  a  new  trial ; 
but  a  special  power  for  that  purpose  may  be  conferred  upon  them,  and  any 
consent  or  agreement  given  or  made  by  an  attorney  duly  authorized,  in  such 
case,  will  be  effectually  binding  upon  his  client — Holbert  v.  Montgomery,  35 
Ky.  (5  Dana)  11. 

[b]  (Md.  1850)  Where,  at  the  time  a  Judgment  Is  taken  contrary  to  a  for- 
mer agreement  plaintiff's  attorney  agrees  with  defendant's  attorney  that  the 
judgment  shall  be  stricken  out  if  defendant  objects  to  it,  the  agreement  will 
be  binding.— Kent  v.  Rlcards,  8  Md.  Ch.  392. 

[c]  (Mina  1877)  During  the  period  in  which  the  attorney  of  a  Judgment 
creditor  has  authority,  by  statute,  to  enforce  and  collect  such  Judgment,  he 
also  has  authority  to  protect  such  Judgment  in  proceedings  for  its  vacation. — 
Sheldon  v.  Risedorph,  23  Minn.  518. 

[d]  (N.  Y.  1858)  An  attorney  at  law  may  consent  that  a  Judgment  obtained 
by  the  plaintiff,  his  client,  upon  the  defendant's  failure  to  answer,  be  vacated, 
and  the  defendant  allowed  to  answer,  on  a  state  of  facts  on  which  the  court 
according  to  its  customary  practice,  would  make  an  order  to  that  effect. — 
amsman  v.  Merkel,  16  N.  Y.  Super.  CJt.  (3  Bosw.)  402. 

[e]  (N.  Y.  1863)    The  power  of  an  attorney  extends  to  opening  a  default 
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which  he  has  taken  (whether  properly  or  Improperly),  and  vacating  the  Judg- 
ment entirely,  even  though  his  client  has  Instructed  him  to  the  contrary. — 
Read  v.  French,  28  N.  Y.  285. 

[f]  (N.  Y.  1868)  An  attorney  has  no  authority,  without  the  knowledge  and 
consent  of  his  client,  to  consent  to  vacate  a  judgment  which  is  pending  and 
secured  on  appeal.  Such  an  act  being  outside  of  the  ordinary  duties  of  an 
attorney,  no  advantage  can  be  taken  of  such  consent,  either  by  the  defendant 
or  his  sureties,  on  api>eal. — Quinn  v.  Lloyd,  80  N.  Y.  Super.  Ot  (7  Rob.)  538, 
36  How.  Prac.  378,  5  Abb.  Prac.  (N.  S.)  281. 

[g]  (N.  Y.  1878)  Defendant  Imprisoned  under  an  order  of  arrest  was  dis- 
charged by  default  On  application  of  plaintiff,  defendant's  attorney  agreed 
to  argue  a  motion  thereafter  made  for  opening  the  default,  and  the  same  was 
opened,  and  the  judgment  of  discharge  set  aside.  Held,  that  it  was  within 
the  attorney's  authority  to  open  the  default,  and  allow  the  motion  to  be  heard 
on  the  merits. — Schelly  v.  Zlnk,  13  Hun,  53& 

i.  Assignment, 

[a]  An  attorney  cannot  without  express  authority,  asslen  a  judgment 
—(Ala.  1838)     Boren  v.  McGehee,  6  Port  432,  31  Am.  Dec.  695; 

(Kan.  1896)     Mayer  v.  Sparks,  3  Kan.  App.  602,  45  Pac.  249; 

(La.  lasO)     Walden  v.  Grant  8  Mart  (N.  S.)  5C5; 

(Me.  1853)     Wilson  v.  Wadleigh,  36  Me.  496 ; 

(Miss.  1831)   Head  v.  Gervais,  1  Miss.  (Walk.)  481,  12  Am.  Dec.  677; 

(Pa.  18G3)    Fassit  v.  Middleton.  5  Phlla.  196;    (1868)  Rowland  v.  Slate, 

58  Pa.  (8  P.  F.  Smith)  196;   (1891)  Ely  v.  Lamb,  10  Pa.  Co.  Ct  R.  209; 
(S.  C.  1&30)  Noonan  v.  Gray,  1  Bailey,  437;    (1872)  Mayer  v.  Blease,  4  S. 

C.  (4  Rich.)  10. 

[b]  (Ky.  1901)  An  attorney  has  no  authority  to  assign  the  judgment  of  his 
client,  except  upon  the  payment  of  the  full  amount  thereof. — Smiley  v.  United 
States  Building  &  Loan  Ass'n's  Assignee,  62  S.  W.  853,  23  Ky.  Law  Rep.  250. 

[cl  (Miss.  1884)  A  solicitor  in  chancery  has  no  authority  by  virtue  of  his 
position  to  assign  a  decree  obtained  for  his  client  for  less  than  the  full  amount 
— Rice  V.  Troup,  62  Miss.  186. 

[d]  (Neb.  1899)  An  attorney  cannot,  without  actual  authority,  sell  bis 
client's  judgment — Henry  &  Coatsworth  Co.  v.  Halter,  79  N.  W.  616,  58  Neb. 
685. 

[e]  (Pa.  1857)  An  attorney  at  law,  as  such,  has  no  power  to  sell  Ms  client's 
judgment  and  his  attempted  sale  will  only  bind  the  client  when  the  act  is 
ratified  or  adopted  by  the  receipt  of  the  money  or  otherwise. — Appeal  of 
Campbell,  29  Pa.  (5  Casey)  401,  72  Am.  Dec.  641. 

[f]  (Pa.  1864)  Whether  an  attorney  at  law  has  power,  after  obtaining 
judgment,  to  assign  It  qusere;  but  he  has  no  power,  after  judgment  to  make 
such  an  assignment  of  it  to  one  who  pays  it  because  he  must  do  so,  as  will 
continue  the  judgment  to  the  prejudice  of  his  client's  rights  In  other  respects. 
— Fassltt  V.  Middleton,  47  Pa.  (11  Wright)  214,  86  Am.  Deo.  535. 

[g]  (Pa.  1891)  The  fact  that  an  attorney  at  law  collects  the  Intwest  oa 
a  judgment,  and  remits  It  to  the  owner  of  the  judgment,  does  not  show  sucH 
an  agency  on  the  part  of  the  attorney  as  will  validate  an  assignment  of  the 
Judgment  by  him.— Ely  v.  Lamb  (Com.  PI.)  10  Pa.  Co.  Ct  R.  209. 

[h]  (Pa.  1892)  An  attorney  retained  to  collect  a  judgment  has  no  authority 
to  assign  it  to  a  third  person  In  satisfaction  of  his  own  debt — Bosler  v.  Sea- 
right  149  Pa.  241,  24  Atl.  303. 

[i]  (S.  C.  1872)  Authority  to  compromise  does  not  Import  authority  to  as- 
sign the  judgment — Mayer  v.  Blease,  4  S.  0.  (4  Rich.)  10. 

[j]  (Tenn.  1847)  PlaintllTs  attorney,  as  such,  has  no  authority  to  transf^" 
a  judgment  against  joint  defendants  by  agreeing.  In  consideration  of  payment 
by  one  of  them,  that  an  execution  shall  issue,  for  his  benefit  In  plalnttflTs 
name.— Baldwin  v.  Merrill,  27  Tenn.  (8  Humph.)  132. 

fkl  (Tenn.  1868)  An  attorney,  not  having  any  special  authority  therefor, 
assigned  a  judgment  obtained  by  him  for  his  client  to  one  of  the  judgment 
debtors,  receiving,  in  consideration  of  such  assignment,  the  full  amount  of  the 
judgment  Held,  that  the  assignment  was  a  nullity.— Maxwell  t.  Owen,  47 
Tenn.  (7  Cold.)  630. 
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5.  Release. 

[a]  An  attorney  has  no  authority  to  release  a  judgment  obtained  by  him 
for  his  client  without  special  warrant  for  that  purpose. 

—(Kan.  1885)     Rounsavllle  v.  Hazen,  33  Kan.  71,  5  Pac.  422 ; 

(Ky.  1840)   Harrow  v.  Farrow,  46  Ky.  (7  B.  Mon.)  126,  45  Am.  Dec.  60; 
(Me.  1853)  Wilson  v.  Wadlelgh,  86  Me.  496. 

[b]  (Ga.  1876)  An  attorney  employed  to  sue  for  and  collect  a  demand  has 
not  authority  to  bind  his  client  by  a  release  of  any  of  defendant's  property 
from  the  judgment  which  he  obtains. — Phillips  v.  Dobbins,  56  Ga.  617. 

[e]  (Iowa,  1884)  An  insolvent  judgment  debtor  held  a  parcel  of  university 
land  subject  to  forfeiture  for  the  nonpayment  of  $800.  The  judgment  cred- 
itor Instructed  his  attorney,  who  obtained  the  judgment,  to  do  the  best  he 
could  with  the  claim.  Held,  that  the  attorney  had  implied  authority  to  re- 
lease the  judgment  Hen  on  the  land,  in  consideration  that  the  debtor  execute 
a  bond  for  stay  of  execution.— Wlshard  v.  Blddlc,  64  Iowa,  526,  21  N.  W.  15. 

[d]  (Ky.  1830)  An  attorney  cannot  do  any  act  in  the  management  of  an 
execution  that  will  release  a  surety,  to  his  client's  prejudice. — Glvens  v.  Bris- 
coe, 26  Ky.  (3  J.  J.  Marsh.)  529. 

[eT  d-a.  1841)  An  attorney  cannot  deprive  his  client  of  the  benefit  of  a  judg- 
ment in  his  favor,  without  a  special  power  to  do  so. — Morgan  v.  Creditors,  19 
La.  84. 

[f]  (Me.  1853)  An  attorney  employed  merely  to  prosecute  a  suit  has  no 
authority  to  discharge  the  execution. — Wilson  v.  Wadleigh,  36  Me.  496. 

[g]  (Miss.  1848)  The  general  authority  of  an  attorney  does  not  authorize 
him  to  release  property  levied  on  under  execution. — Banks  v.  Evans,  18  Miss. 
(10  Smedes  &,  M.)  35,  48  Am.  Dec.  734. 

[h]  (Miss.  1848)  An  attorney  has  not  power  to  stay  an  execution  as  to  a 
prineipal  debtor,  so  as  to  discharge  a  surety,  without  express  authority  from 
the  plaintiff. — Union  Bank  of  Tennessee  v.  Govan,  18  Miss.  (10  Smedes  A  M.) 
333. 

[1]  (N.  Y.  1868)  An  attorney  has  no  authority  to  consent  to  a  new  trial  of 
his  client's  cause  after  judgment  rendered  in  his  favor,  and  an  appeal  taken, 
thereby  releasing  the  sureties  on  the  appeal  bond.  Such  a  stipulation  is  void, 
and  may  be  set  aside  on  motion. — Qulnn  v.  Lloyd,  36  How.  Prac.  378,  6  Abb. 
Prac.  (N.  S.)  281. 

[jl  (N.  T.  1871)  An  attorney  has  no  authority  to  execute  a  satisfaction 
of  judgment  on  behalf  of  his  client  without  payment;  and  even  where  the 
attorney  holds  the  judgment,  by  assignment,  as  security  for  debts  due  from 
tlie  client,  his  satisfaction  without  payment  is  good  only  for  the  amount  of 
his  interest. — ^Be^s  v.  Hendrickson,  45  N.  Y.  665. 

[jj]  (N.  Y.  1809)  Since  an  attorney  has  no  authority  to  satisfy  a  judgment 
except  on  full  payment,  satisfaction  of  a  judgment,  entered  after  the  death 
of  his  client,  for  less  than  the  amount  of  the  judgment.  In  no  manner  ratlfie<l 
by  the  client's  representatives,  does  not  discharge  the  judgment,  and  such 
representatives  are  entitled  to  recover  the  amount  of  such  judgment,  with 
interest,  less  costs. — ^Wood  v.  City  of  New  York,  60  N.  Y.  Supp.  759,  44  App. 
Div.  299. 

[k]  (Ohio,  1854)  Where  an  attorney  is  employed  under  the  usual  instruc- 
tions to  collect  a  claim  by  suit,  a  lien  on  lands,  resulting  from  judgment  on 
such  claim,  cannot  be  released  or  postx>oned  by  him.  His  authority  to  do  this 
must  be  express  or  implied,  beyond  being  merely  employed  in  the  ordinary 
manner. — ^Wilson  v.  Jennings,  8  Ohio  St.  528. 

[11  (Pa.  1845)  The  attorney  of  a  judgment  creditor  has  no  power  to  re- 
lease the  debtor  by  ratifying  his  act  in  paying  a  judgment  to  the  prothonotary, 
who  had  no  authority  to  receive  it — Tompkins  v.  Woodford,  1  Pa.  (1  Barr) 
156. 

[m]  (Pa.  1869)  An  attorney  who  is  counsel  upon  record  for  the  plaintiff 
upon  a  judgment  cannot  release  from  the  lien  of  the  judgment  the  real  estate 
of  the  defendant,  either  wholly  or  in  part,  without  the  consent  of  his  client. — 
Dollar  Sav.  Bank  v.  Bobb,  4  Brewst.  106. 

[n]  (Pa.  1878)  An  attorney's  release  of  a  judgment  without  his  client's 
fcoowledge  or  consent  does  not  discharge  the  lien. — ^Appeal  of  Kirk,  87  Pa. 
243»  30  Am.  Rep.  357. 
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II.  Ck>NTBOL  or  BxscunoN* 
i.  In  General. 

[a]  (U.  S.  1831)  The  attorney  of  the  plaintiff,  In  an  action  on  a  promis- 
sory note  agrainst  the  administratrix  of  an  Indorser,  agr^eed  with  her  that, 
if  she  would  confess  Judgment  therein,  he  would  Immediately  take  out  exe- 
cution, and  make  the  amount  of  the  judgment  of  the  maker  of  the  note,  who, 
he  assured  her,  was  then  of  sufficient  property.  On  the  faith  of  this  prom> 
ise,  she  confessed  judgment  Held,  that  such  agreement  was  within  the  scope 
of  the  general  authority  of  the  attorney,  and  binding  on  the  plaintiff. — Union 
Bank  v.  Geary,  30  U.  S.  (5  Pet)  98,  8  L.  Ed.  60. 

[b]  (Me.  1841)  Though  the  attorney  may  conduct  so  Indiscreetly,  negligent- 
ly, or  ignorantly,  or  may  so  abuse  his  trust,  as  to  be  answerable  to  his  client 
in  damages,  such  conduct  is  not  to  prejudice  the  officer,  who  Is  entitled  to 
regard  him  as  the  agent  of  his  client  in  all  the  contingencies  which  may  arise 
in  the  prosecution,  and  all  the  processes  adopted  to  secure  or  collect  the 
debt  intrusted  to  his  care. — J^mey  v.  Delesdernier,  20  Me.  (2  App.)  183. 

[c]  (Mass.  1816)  An  attorney  has  authority  to  receive  seisin  for  the  cred- 
itor on  a  levy  of  an  execution  on  the  debtor's  land. — Pratt  v.  Putnam,  13 
Mass.  360. 

[d]  (Miss.  1843)  If  the  attorney's  fees  have  been  paid  in  an  action  in  which 
execution  has  Issued,  a  direction  by  him  to  the  sheriff  not  to  pay  over  the 
money  collected  on  the  execution  cannot  prevail  against  a  demand  for  such 
money  by  the  execution  plaintiff. — ^Dunn  v.  Newman,  8  Miss.  (7  How.)  682. 

[e]  (Neb.  1894)  An  attorney  has  no  authority,  as  such,  to  bind  his  client 
by  an  agreement  that  the  proceeds  of  an  execution  shall  be  by  the  sheriff 
paid  to  the  surety  on  the  Indemnity  bond,  to  be  held  as  security  against  lia- 
bility thereon.— Luce  v.  Foster, -42  Neb.  818,  60  N.  W.  1027. 

[f]  (N.  H.  1821)  An  attorney  has  authority  to  permit  a  sheriff  to  renew 
an  execution  in  the  name  of  the  client — Cheever  v.  Mirrick,  2  N.  H.  376. 

[gl  (Vt  1831)  An  attorney  has  not  power  to  appoint  an  appraiser  on 
execution,  without  special  authority. — ^Dodge  v.  Prince,  4  Vt  191. 

2,  Directing  Enforcement, 

[a]  The  plaintiff's  attorney  has  authority,  imder  his  general  warrant,  to 
direct  the  sheriff  as  to  the  time  and  manner  of  enforcing  the  execution. 

— (U.  S.  1834)  Brwin  v.  Blake,  33  U.  S.  (8  Pet.)  18,  8  L.  Ed.  852; 
(N.  Y.  1827)  Gorham  v.  Gale,  7  Cow.  739.  17  Am.  Dec.  549; 
(Pa.  1827)  Lynch  v.  CJommonwealth,  16  Serg.  &  R.  368 ; 
(Vt  1859)  Willard  v.  Goodrich,  31  Vt.  597. 

[b]  (Ala.  1877)  An  attorney  has  authority  to  give  an  officer,  to  whCMn  be 
delivers  an  execution  on  a  judgment  recovered  for  a  client,  instructions  as  to 
its  levy.— Smith  v.  Gayle,  58  Ala.  600. 

[c,  d]  (Ind.  1878)  The  attorney  of  a  judgment  creditor  has  the  right  to 
control  the  service  of  an  execution  by  virtue  of  his  original  retainer,  and  may 
authorize  the  officer  to  depart  from  the  regular  course  relative  thereto. — 
State  V.  Boyd,  63  Ind.  428. 

[e]  (N.  Y.  1840)  The  attorney  for  a  party  for  whom  process  Issues  may 
give  the  sheriff  binding  directions  restricting  his  general  power,  not  amount- 
ing to  an  abuse  of  process,  but  not  enlarging  it — Walters  v.  Sykes,  22  Wend. 
566. 

[f]  (N.  Y.  1842)  An  attorney  for  the  plaintiff  may,  for  a  year  and  a  day 
after  judgment  perfected,  direct  that  the  execution  be  issued  in  a  peculiar 
manner. — Corning  v.  Southland,  3  Hill,  552. 

[g]  (N.  Y.)  The  acts  of  an  attorney  in  directing  the  levy  upon  or  taking 
of  goods  upon  process  are  in  excess  of  his  general  powers  as  attorney. — 
(1875)  Welsh  V.  CJochran,  63  N.  Y.  181,  20  Am.  Rep.  619;  (1895)  Fischer  v. 
Hetherington,  11  Misc.  Rep.  575,  32  N.  Y.  Supp.  795. 

[h]  (Vt  1843)  The  attorney  of  record  may,  when  the  plaintiff  Uvea  at  a 
distance,  give  such  instruction  to  an  officer  as  he  thinks  the  interest  of  the 
client  requires;  and  his  directions  to  the  officer,  when  he  gives  him  an  exe- 
cution, in  what  manner  to  execute  the  same,  will  bind  his  client. — Kimball  t 
Perry.  15  Vt  414. 
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9.  Stay. 

la]  (La.  1828)  Although,  generally,  an  attorney  has  no  right  to  prolong 
the  term  of  payment,  yet,  where  a  stay  of  execution  is  moderate  in  delay,  and 
may  have  been  used  to  obtain  judgment  with  greater  facility,  it  is  in  ac- 
cordance with  the  general  practice  of  attorneys,  and  they  ought  not  to  be 
held  responsible  except  for  fraud  or  gross  negligence,  or  proof  that  their 
dients  have  suffered  a  loss  by  the  indulgence  granted. — Millaudon  y.  Mc- 
Midden,  7  Mart  (N.  S.)  34. 

[b]  (Md.1850)  The  plaintiff's  attorney  agreed  with  the  defendant,  first 
tiiat  the  suit  should  not  be  further  prosecuted  until  there  was  an  ascertained 
deficiency  in  certain  assignments  which  he  received  from  the  latter,  to  pay 
the  claim  against  him ;  secondly,  when  Judgment  was  entered,  he  agreed  with 
defendant's  attorney  that  it  should  be  stricken  out  if  objected  to  by  defend- 
ant; and,  thirdly,  when  so  objected  to,  he  assured  defendant  the  Judgment 
should  make  no  difference  in  the  collection  of  the  debts  assigned,  and  tliat 
DO  execution  should  be  issued  upon  it  until  such  debts  could  be  collected. 
It  was  held  that  it  was  clearly  within  the  scope  of  the  attorney's  authority 
to  make  this  agreement — ^Eent  v.  Ricards,  8  Md.  Gh.  392. 

[c]  (Md.  1858)  Where  the  attomQr  of  complainant  was  appointed  a  trustee 
to  sell  the  land  in  controversy,  the  relation  of  attorney  and  client  ceased,  and 
be  had  no  power  to  consent  to  delay  in  the  execution  of  the  decree. — 
Ward  v.  Hollins,  14  Md.  158. 

[d]  (Mass.  1872)  An  attorney  for  a  landlord  to  bring  suit  to  evict  a  ten- 
ant has  pow»  to  bind  his  client  by  a  contract  with  the  tenant's  attorney 
tliat.  If  defendant  will  submit  to  a  default,  execution  shall  not  issue  for  a 
week,  or,  if  issued,  shall  not  be  served  within  that  time. — Wieland  v.  White, 
109  Mass.  392. 

[e]  (Miss.  1848)  Special  authority  of  a  Judgment  creditor's  attorney  to  stay 
an  execution  will  not  be  presumed  from  a  return  by  the  officer  that  the 
execution  was  suspended  by  such  attorney. — Reynolds  v.  Ingersoll,  19  Miss. 
(11  Smedes  &  M.)  249,  49  Am.  Dea  57. 

[f]  (Misal84S)  An  attorney  for  a  Judgment  creditor  has  no  power,  un- 
len  specially  authorized,  to  stay  an  execution,  so  as  to  postpone  the  lien  to 
subsequent  claims. — ^R^nolds  v.  Ingersoll,  19  Miss.  (11  Smedes  &  M.)  249, 
49  Am.  Dec  57. 

[g]  (Pa.  1842)  It  is  within  the  power  and  authority  of  an  attorney  at 
law  to  stay  execution  upon  a  Judgment  in  consideration  of  the  promise  of 
a  third  person  to  pay  the  debt;  and  such  promise  is  binding  although  not 
made  to  the  creditor,  nor  expressly  assented  to  by  him  at  the  time. — Silvis  v. 
Ely,  3  Watts  &  S.  420. 

[h]  (Tenn.  1848)  An  attorney  at  law  cannot  agree  to  suspend  the  pro- 
ceedings on  a  Judgment — Pendexter  v.  Vernon,  28  Tenn.  (9  Humph.)  84. 

4.  Return. 

[a]  (Ala.  1843)  Where  the  attorney  of  a  plaintiff  at  law  induces  the  sher- 
iff to  omit  retiumlng  an  execution  three  days  before  the  proper  term,  by  ad- 
visbig  him  that  it  will  be  sufficient  if  returned  on  the  first  day  of  the  court, 
this  is  a  good  defense  to  plaintiff's  rule  against  the  sheriff  for  his  neglect  to 
return  the  execution.— McClure  v.  CJolclough,  5  Ala.  65. 

[b]  (Me.  1877)  Returning  an  execution  to  the  creditor's  attorney  of  rec- 
ord at  the  latter's  request  will  protect  an  officer  against  a  suit  by  the  cred- 
itor for  not  returning  it  into  the  clerk's  office. — White  v.  Johnson,  67  Me.  281 

[c]  (N.  H.  1837)  If  a  sheriff  delivers  an  execution,  which  is  unsatisfied,  to 
the  creditor's  attorney,  on  or  before  the  return  day,  and  he  accepts  it 
without  objection,  the  creditor  is  thereby  precluded  from  maintaining  an 
action  against  the  sheriff  for  not  returning  the  execution. — Howard  v.  Whit- 
temore,  9  N.  H.  133. 

[d]  (N.  H.  1865)  An  attorney's  authority  continues  after  Judgment,  to  the 
extent  that  where  he  undertakes  to  direct  the  acts  of  the  officer  pertaining 
to  execution,  and  writes  a  defective  return  which  the  officer  signs,  the  mis- 
take is  that  of  the  client.— Stevens  v.  Ck)lby,  46  N.  H.  163. 
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III.  Control  of  Judicial  Sales. 
1.  In  General, 

[a]  (U.  S.  1846)  An  attorney  appearing  for  defendant  In  a  foreclosure  snit 
bas  power  to  make  a  stipulation  for  the  sale  of  the  property  binding  on  the 
client— Farmers*  Trust  &  Canal  Bank  v.  Ketchum,  Fed.  Cas.  No.  4,670  [4 
McLean,  120]. 

[b]  (Ala.  1856)  The  lien  of  an  execution  may  be  lost,  by  the  attorney's  or- 
der to  the  sheriff,  without  instructions  from  his  client,  to  postpone  the 
sale  of  the  property  levied  on,  and  to  allow  the  property  to  remain  in  the 
possession  of  the  defendant  in  execution. — ^Albertson  v.  Goldsby,  28  Ala. 
711,  65  Am.  Dec.  380. 

[c]  (111.  1858)  Where  attached  property  Is  of  a  perishable  nature,  an 
agreement  by  the  attorney  of  the  creditor  for  a  sale  of  the  goods  on  condi- 
tion of  payment  of  the  proceeds  into  court  is  binding  on  the  creditor, 
though  the  property  does  not  in  fact  belong  to  the  defendant — ^Nelson  v. 
Cook,  19  111.  (8  Peck)  440. 

[d]  (Ky.  1839)  An  agreement  by  parties,  by  their  counsel,  confirming  a 
commissioner's  report  of  a  sale  of  trust  property,  which  report  settled 
the  accounts  and  determined  the  amount  to  which  each  party  was  entitled, 
and  confirming  the  settlement  made  by  the  report,  is  binding.— Story  v. 
Hawkins,  38  Ky.  (8  Dana)  12. 

[e]  (Md.  1859)  A  stipulation  entered  into  by  the  attorney  for  a  party, 
agreeing  to  withdraw  the  appeal  in  consideration  that  the  other  party  sus- 
pend the  sale  decreed  for  a  certain  time,  will  be  presumed  to  have  been 
done  by  the  client's  authority. — Ward  v.  Hollins,  14  Md.  158. 

[f]  (Minn.  1874)  An  attorney,  after  judgment  rendered  against  his  cli- 
ent and  execution  levied,  has  no  power  to  agree  that  the  property  levied 
upon  may  be  sold  at  private  sale,  and  by  a  person  other  than  the  sheriff, 
even  though  he  act  in  good  faith,  and  such  arrangement  would  be  more 
beneficial  for  the  debtor. — Kronschnable  v.  Knoblauch,  21  Minn.  56. 

[g]  (Miss.  1890)  An  attorney  retained  to  defend  a  suit  to  sell  land  under 
a  deed  of  trust  has  no  authority,  after  rendition  of  a  decree  of  sale,  to  bind 
defendant  by  consenting  to  a  certain  manner  of  sale. — Person  v.  Leathers,  67 
Miss.  548.  7  South.  391. 

[h]  (Neb.  1899)  An  attorney,  by  virtue  of  his  employment  to  prosecute  a 
case,  has  no  authority  to  bind  his  client  by  an  agreement  that  the  purchaser 
at  tlie  Judicial  sale  shall  pay  the  amount  of  his  bid  to  a  third  person. 
Instead  of  to  the  officer  making  the  sale. — Fire  Ass'n  of  Philadelphia  v.  Ruby, 
79  N.  W.  723,  58  Neb.  730. 

[i]  (Pa.  1827)  The  directions  to  the  sheriff  of  plaintiff's  attorney  as  to 
the  mode  and  times  of  sale  under  an  execution  are  binding  on  the  sheriff, 
and  a  full  authority  if  obeyed  in  good  faith. — Lynch  v.  Commonwealth,  16 
Serg.  &  R.  368,  16  Am.  Dec.  582. 

[J]  (Pa.  1852)  Counsel  for  execution  creditors  have  authority  to  agree 
with  the  sheriff  that  certain  persons  may  take  possession  of  the  goods  levied 
on,  and  sell  the  same,  adjourning  from  day  to  day,  and  that  the  sheriff 
shall  be  responsible  only  for  the  proceeds  received  from  such  persons,  or  for 
money  received  from  other  sources. — Appeal  of  Reamer,  18  Pa.  (6  Harris) 
510. 

[k]  (Tenn.  1871)  Where  the  solicitor  of  a  party  at  whose  suit  land  has 
been  attached,  and  its  sale  enjoined,  consents  to  a  sale  thereof,  the  party  pur- 
chasing acquires  a  valid  title. — Rice  v.  O'Keefe,  53  Tenn.  (6  Heisk.)  638. 

[1]  (Tenn.  1809)  Complainants  having  secured  a  decree  foreclosing  a  mort- 
gage, a  sale  was  had,  and  a  bid  made  thereat ;  but  before  the  confirmation  of 
the  sale  an  agreement  was  entered  into  between  the  attorneys  for  complain- 
ants and  one  S.  whereby  it  was  agreed  that  if  the  sale  should  be  opened, 
and  the  property  reoffered,  S.  would  pay  complainants,  in  cash,  the  differ- 
ence between  the  amount  secured  on  the  sale  and  the  sum  of  $1,900,  in  con- 
sideration of  which  complainants  were  to  transfer  to  S.  their  judgm^it  on 
the  decree  in  foreclosure.  The  property  was  reoffered,  and  the  sum  of  $2,- 
245  received ;  and  S.  filed  a  petition  seeking  to  have  paid  to  him  the  surplus 
over  the  sum  of  $1,900.    II eld,  that  there  could  be  no  recovery,  since  coin- 
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plainants*  attorneys  were  without  authority  to  make  the  contract — Conley 
T.  Whitthorne,  58  S.  W.  880. 

[m]  (W.  Va.  1898)  Where  an  attorney  notified  his  client  of  the  time  and 
tenns  of  a  Judicial  sale  of  his  property,  and  notified  him  of  the  result  soon 
after  the  sale  and  confirmation,  and  no  objection  was  made  by  the  client, 
the  relation  of  attorney  ceased  as  to  the  land  itself,  so  that  the  attorney  could 
thereafter  purchase  an  interest  in  the  property. — Williams  v.  Maxwell,  81  S. 
E.  909.  45  W.  Va.  297. 

2.  Bidding  and  Purchasing  for  Client, 

[a]  An  attorney  has  no  right  to  purchase  real  estate  under  his  client's  exe- 
cution, for  such  client,  unless  specially  authorized. 

— <N.  Y.  1814)  Beardsley  v.  Root,  11  Johns.  464,  6  Am.  Dec  386; 
(Tenn.  1846)  Washington  v.  Johnson,  26  Tenn,  (7  Humph.)  468. 

[b]  (U.  S.  186r7)  Since  an  attorney  at  law  has  no  power  by  virtue  of  his 
office  to  purchase  for  his  client,  at  Judicial  sale,  land  sold  under  a  mortgage 
held  by  the  client,  the  burden  of  proving  that  he  had  other  authority  to  pur- 
diase  rests  on  the  one  seeking  to  confirm  the  sale. — Savery  v.  Sypher,  73  U. 
S.  (6  Wall.)  157,  18  L.  Ed.  822. 

[c]  (U.  S.  1885)  A  letter  of  attorney  constituting  one  an  attorney  to  col- 
lect debts,  and  bring  and  prosecute  suits  therefor,  and  to  appear  for  his  prin- 
cipal in  and  defend  against  all  actions  which  may  be  brought  affecting  in  any 
wise  his  property  and  rights,  does  not  authorize  the  attorney  to  bid  for 
his  principal  at  a  sheriffs  sale  of  real  estate  against  which  the  principal 
holds  a  mortgage.— Fife  v.  Bohlen  (0.  C.)  22  Fed.  878. 

[d]  (Ala.  1876)  For  an  attorney  to  attend,  on  behalf  of  his  client,  a  sher- 
iff's sale  under  execution,  and  buy  in  the  property  for  his  client,  is  not 
improper. — Fabel  v.  Boykin,  55  Ala.  383. 

[e]  (Ky.  1883)  The  employment  of  an  attorney  at  law  to  sue  for  and 
collect  demands  placed  in  his  hands  does  not  constitute  him  an  attorney  in 
fact  to  bid  such  prices  as  he  may  deem  best  at  execution  sales  to  satisfy  Judg- 
ments obtained  by  him  on  such  demands  for  his  client — ^Lasley  v.  Lackey,  4 
Ky.  Law  R^.  896. 

[f]  (Mo.  1836)  Where  the  attorney  for  plaintiff  bids  in  property  at  exe- 
cution sale,  for  the  benefit  of  his  client,  and  then  sells  the  property  to  raise 
the  money  due  the  client,  other  creditors  of  the  same  debtor  cannot  ques- 
tion the  title.— Russell  v.  (Jeyer,  4  Mo.  384. 

[g]  (N.  Y.  1825)  An  attorney,  having  the  control  of  an  execution  in  favor 
of  several  persons,  cannot  become  the  purchaser  of  property  sold  under  the 
execution,  for  the  benefit  of  a  portion  of  his  clients  only,  and  against  the  in- 
terest, and  without  the  consent,  of  the  others. — Hawley  v.  Cramer,  4  Cow.  717. 

[h]  (N.  Y.  1847)  Where  the  plaintiffs  in  an  execution  were  sued  in  trover 
by  a  stranger,  for  property  seized  and  sold  by  the  sheriff  on  such  execution, 
it  was  held  that  evidence  that  their  attorney  in  the  Judgment  had  attended 
the  sale  of  the  property  for  which  the  action  was  brought,  and  directed  a 
ttiird  party  to  bid  off  the  property  for  the  plaintiffs  in  the  execution,  did 
not  prove  a  conversion  by  the  latter. — ^Averill  v.  Williams,  4  Denio,  295, 
47  Am.  Dec.  252. 

[1]  (Pa.  1815)  If  the  plaintifTs  attorney  purchase  land  at  a  sheriff's  sale, 
he  is  not  entitled  to  a  deed  without  paying  the  money  or  giving  a  receipt  on 
behalf  of  his  principal. — Pearson  v.  Morrison,  2  Serg.  &  R.  20. 

[j]  (Pa.  1815)  Though  the  attorney's  receipt  would  Justify  the  sheriff 
in  giving  a  deed  if  there  were  no  collusion,  yet  it  seems,  if  the  plaintiff  him- 
self should  apply  to  the  court,  before  the  deed  was  acknowledged,  and  Insist 
on  payment  to  himself,  the  court  would  suspend  the  acknowledgment  until 
the  money  was  paid,  or  set  aside  the  sale  if  it  was  not  paid  in  a  short 
time— Pearson  v.  Morrison,  2  Serg.  &  R.  20. 

[k]  (Pa.  1836)  If  there  be  two  plaintiffs  in  the  execution,  the  attorney 
cannot  purchase  for  the  benefit  of  one  without  the  consent  of  the  other 
for  less  than  the  whole  sum;  and  if  he  do  so  purchase,  and  the  sheriff 
malwe  a  deed  to  one  of  the  plaintiffs,  there  is  a  resulting  trust  for  both. 
— Lelslnring  v.  Black,  5  Watts,  303,  30  Am.  Dec.  322. 
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IV.  PBOfiEcunoN  OF  Appeal  or  Othkb  Pboceeding  fob  Review. 

1,  In  General, 

[a]  (U.  S.  1904)  Where  an  attorney  was  employed  to  defend  an  action 
brought  by  the  receiver  of  a  national  bank  to  recover  a  stock  assessment 
the  attorney  had  no  authority,  after  Judgment  in  his  client's  favor,  and 
after  the  termination  of  the  term  of  court  at  which  the  case  was  tried,  to 
stipulate  that  a  writ  of  error  should  not  be  prosecuted  in  such  action,  but 
that  his  client  would  be  bound  by  proceedings  in  error  in  another  suit  be- 
tween the  receiver  and  other  stockholders  to  which  the  client  was  not  a  party. 
—Brown  v.  Arnold  (C.  C.)  127  Fed.  387. 

[b]  (Cal.  1901)  Where  appellant's  attorney  is  one  of  the  firm  who  were  his 
attorneys  of  record  in  the  trial  court  a  motion  to  dismiss  the  appeal  on 
the  ground  that  such  attorney  is  not  the  attorney  of  record  should  be  denied. 
—Woodmen  of  the  World  v.  Rutledge,  65  Pac.  1105,  183  Cal.  640. 

[cl  (Md.  1859)  An  agreement  by  the  defendants*  solicitor  to  withdraw  their 
appeal  must  in  the  absence  of  proof  to  the  contrary,  be  presumed  to  be  made 
by  the  cUents'  authority.— Ward  v.  Hollins.  14  Md.  158. 

2,  Taking  Appeal  or  Instituting  Other  Proceeding  for  Review. 

[a]  An  attorney  may  prosecute  an  appeal  without  express  authority. 
— (Ga.  1846)  Nisbet  v.  Lawson,  1  Ga.  (1  Kelly)  275; 

(Mass.  1819)  Grosvenor  v.  Danforth,  16  Mass.  74;    (1828)  Adams  v.  Rob- 
inson, 18  Mass.  (1  Pick.)  461. 
CONTRA,  see 

(Ga.  1851)  Ommissioners  of  Roads  v.  Griffin  &  West  Point  Plank-Road 
<3o.,  9  Ga.  487 ; 

(Iowa,  1848)  Hopkins  v.  Mallard,  1  G.  Greene,  117; 

(Tenn.  1847)  CJoles  v.  Anderson,  27  Tenn.  (8  Humph.)  489. 

[b]  (U.  S.  1904)  A  proceeding  in  error  after  Judgment  is  a  new  suit  with 
regard  to  which  an  attorney,  employed  by  one  of  the  parties  to  represent 
him  at  the  trial,  has  no  authority  to  act  in  the  absence  of  a  new  employ- 
ment—Brown  V.  Arnold  (C.  C.)  127  Fed.  387. 

[c]  (Ala.  1854)  An  appeal  taken  by  '*the  solicitors  of  the  complainants^  Is 
not  legal  where  complainants  are  minors. — Riddle  v.  Hanna,  25  Ala.  484. 

[d]  (Cal.  1863)  An  attorney  of  the  court  who  signs  an  appeal  will  be 
presumed  to  have  authority  to  do  so. — Ricketson  v.  O)mpton,  23  Cal.  636. 

[e]  (La.  1883)  An  attorney  at  law,  who  has  been  discharged  by  his 
client  cannot,  against  the  will  and  orders  of  the  client,  give  bond  and 
prosecute  an  appeal  in  the  client's  name. — Ikerd  v.  Borland,  35  La.  Ann.  337. 

[f]  (Md.  1883)  An  attorney  has  no  right  in  his  own  name  and  on  his 
own  motion  to  appeal  from  an  order  or  Judgment  of  the  trial  court  af- 
fecting the  interests  of  his  client — National  Park  Bank  v.  Lanahan,  60  Md. 
477. 

[gl  (Mich.  1886)  Authority  to  an  attorney  to  appear  in  a  Justice's  court  Is 
sufficient  to  authorize  him  to  follow  the  cause  upon  appeal  to  the  circuit 
court— Norberg  v.  Heineman,  59  Mich.  210,  26  N.  W.  481. 

[h]  (Mo.  1891)  There  is  a  presumption  that  the  taking  of  an  appeal  by 
an  attorney  is  at  the  direction  of  the  party  for  whom  he  appears ;  and,  when 
the  presumption  is  supplemented  by  the  affidavit  of  the  attorney  that  he 
has  the  authority  of  such  party,  it  is  not  overcome  by  affidavit  of  the  op- 
I)osite  party  that  the  appellant  told  him  that  he  had  given  no  authinrity 
to  appeal. — Ring  v.  Charles  Vogel  Paint  &  Glass  Co..  46  Mo.  App.  374. 

[i]  (N.  H.  1856)  An  attorney  has  authority  to  take  an  appeal  from  a  de- 
cree of  a  probate  court — Appeal  of  Spaulding,  33  N.  H.  479. 

[J]  (N.  J.  1900)  The  fact  that  an  attorney  has  a  disputed  agreement  with 
his  client,  which,  if  established,  would  entitle  him  to  a  share  of  whatever 
money  might  be  recovered  in  a  certain  cause,  will  not  warrant  the  attor- 
ney in  prosecuting,  as  attorney  of  record  for  his  client  but  against  her  will, 
a  writ  of  error  to  reverse  a  Judgment  rendered  against  her  in  the  cause.—* 
Delaney  v.  Husband,.  45  Atl.  265,  64  N.  J.  Law,  275. 
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[k]  (N.  J.  1900)  A  retainer  of  an  attorney  to  prosecute  a  suit  does  not  of 
Itself  constitnte  a  retainer  to  bring  a  writ  of  error  to  reverse  a  Judgment 
rendered  in  that  salt— Delaney  v.  Husband,  46  Atl.  265,  64  N.  J.  Law,  275. 

nj  (Tenn.  1808)  An  attorney  may  take  an  appeal,  and  enter  into  bond,  or 
procure  others  to  do  so,  though  his  client  be  absent. — ^Foster  v.  Blount,  1 
Tfenn.  (1  Overt)  343. 

[m]  (Tex.  1850)  The  question  of  an  attorney's  authority  to  take  an  ap- 
peal for  both  defendants  will  not  be  considered  on  an  affidavit  of  one 
defendant,  contained  in  the  record  on  appeal,  that  he  had  not  authorized  the 
attorney. — ^Thompson  v.  House,  23  Tex.  178. 

[n]  (Wis.  1889)  Employment,  by  a  village,  of  attorneys  to  defend  an  action 
then  pending  In  the  trial  court,  does  not  authorize  the  attorneys  to  appeal 
from  an  adverse  Judgment — Hooker  v.  Village  of  Brandon,  75  Wis.  8,  43  N. 
W.  741. 

5.  Eo'tending  Time  for  Taking  Appeal. 

[a]  (Ind.1880)  An  agreement  between  opposing  counsel  that  an  appeal 
might  be  taken  after  lapse  of  the  statutory  time  for  appeal  is  not  binding 
unless  in  conformity  with  2  Rev.  St.  1876,  p.  805,  $  772,  giving  authority  to 
bind  the  client  by  such  an  agreement  filed  with  the  clerk,  or  entered  upon  the 
minutes  of  the  court,  but  not  otherwise. — Louisville,  N.  A.  &  O.  R.  Go.  v. 
Boland,  70  Ind.  595. 

[b]  (N.  Y.  1871)  An  attorney,  by  his  general  authority,  may,  after  Judg- 
ment has  be^i  entered,  give  a  stipulation  allowing  an  extension  of  time  in 
which  to  perfect  an  appeal. — Hoffenberth  v.  Muller,  12  Abb.  Prac.  (N.  S.)  221. 

[c]  (N.  Y.  1899)  An  attorney,  with  general  retainer  to  try  a  case  in  a  jus- 
tice court  has  no  authority,  after  submission  of  the  case,  to  consent  to  an 
extension  of  the  time  for  appeal  from  the  Judgment — ^Bergholtz  t.  Ithaca  St 
R.  Co.,  58  N.  Y.  Supp.  388,  27  Misc.  Rep.  176. 

^.  Control  of  Hearing, 

[a]  (N.  J.  1879)  An  agreement  made  by  attorneys  to  postpone  an  appeal 
case  in  the  common  pleas  for  the  term  is  valid;  for,  though  not  attorneys 
of  record,  they  are  the  agents  and  counsel  of  their  respective  clients,  and 
whatever  they  do  in  conducting  the  case  is  binding  on  all  concerned,  and  such 
an  agreement  cannot  be  disregarded  by  the  court,  nor  can  the  appeal  be 
dismissed  for  want  of  prosecution. — State  v.  Kitchen,  41  N.  J.  Law  (12 
Troom)  229. 

[b]  (N.  Y.  1873)  Attorneys  have  no  authority  to  stipulate  that  a  bill  of 
exceptions  on  an  appeal  from  a  Judgment  shall  be  heard  at  general  term  with- 
out first  going  to  the  special  term. — Pendleton  v.  Pendleton,  1  Thomp.  &  C.  95. 

[c]  (Wis,  1853)  Counsel  for  the  respective  parties,  on  appeal,  stipulated 
that  the  cause  might  be  argued  before  one  Judge,  the  other  two  being  dis- 
qualified,  and  that  his  decision  could  be  entered  up  as  the  Judgment  of 
the  court  The  attorney  for  the  party  objecting  to  the  Judgment  which 
was  entered  pursuant  to  the  stipulation  was  Intrusted  with  the  control  of 
the  cause  so  far  as  related  to  the  conduct  of  its  trial  or  hearing,  and  was 
an  attorney  of  the  court  Said  party  had  notice  of  the  stipulation  prior  to 
the  hearing,  but  remained  silent  imtil  after  the  Judgment  was  entered.  Held, 
that  the  attorney  had  authority  to  make  the  stipulation,  and  it  was  binding 
on  his  client — ^Walker  v.  Rogan,  1  Wis.  597. 

V.  Tebmination  or  Axtthobitt  on  Detebmination  of  Oontbovebst. 
i.  Termination  of  Suit  in  General. 

[a]  Unless  otherwise  terminated,  an  attorney's  authority  continues  till 
the  end  of  the  litigation. 

— (N.  Y.  1875)  Bathgate  v.  Haskin,  59  N.  Y.  533: 
(Tenn.  1832)  Love  v.  Hall,  11  Tenn.  (3  Yerg.)  408 ; 
(Vt  1858)  Langdon  v.  Castleton,  30  Vt  285. 

[b]  (Oa.1893)  The  attorney  who  represents  a  party  in  obtaining  an  im- 
proper order  is  competent  without  any  fresh  authority  from  his  client  to 
represent  him  when,  at  the  same  term,  the  court  sets  it  aside. — Jordan  v. 
Tarver.  92  Ga.  379,  17  S.  B.  351, 
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[c]  (Ky.  1850)  After  a  suit  has  been  dismissed  by  order  of  court,  the  at- 
torneys have  no  authority  to  appear  and  consent  to  Judgment — Hay  v.  Cole^ 
60  Ky.  (11  B.  Mon.)  70. 

[d]  (Miss.  1856)  The  dismissal  of  a  suit  terminates  the  relation  of  defend- 
ant  and  his  attorney  employed  to  defend  the  suit — Dennis  v.  Jones,  31  Miss. 
606. 

[e]  (N.  Y.  1862)  An  attorney's  authority  is  not  presumed  to  extend  beyond 
the  termination  of  the  suit — Adams  v.  Ft.  Plain  Bank,  23  How.  Prac.  45. 

[f]  (Tex.  1869)  In  an  action  against  the  maker  and  Indorser  of  a  prom- 
issory note,  where  the  Indorser  was  not  served,  an  attorney  appeared  for 
him,  and  objected  on  his  behalf,  on  the  ground  of  variance  between  the  note 
offered  In  proof,  and  the  allegations  of  the  petition,  the  plaintiff  taking  a 
nonsuit.  Held,  that  the  nonsuit 'discharged  the  Indorser,  releasing  the  attor- 
ney from  any  further  duty  In  the  cause. — Hoffman  v.  Gage,  31  Tex.  595. 

2,  Determination  of  Controversy  hv  Judgment. 

[a]  An  attorney's  authority  to  appear  for  his  client  ceases  after  the  entry 
of  final  Judgment,  except  that  he  may  take  the  necessary  steps  to  collect  the 
Judgment 

—(Ala.  1856)  Albertson  v.  Goldsby,  28  Ala.  711,  65  Am.  Dec.  380; 

(N.  T.  1892)  Crulkshank  v.  Goodwin.  66  Hun,  626,  20  N.  Y.  Supp.  757; 

(Pa.  18r>2)  McDonald  v.  Todd,  1  Grant,  Gas.  17 ; 

(S.  G.  1833)  Treasurers  v.  McDowell,  1  Hill,  Law,  184,  26  Am.  Dec.  16a 

[b]  The  authority  of  an  attorney  does  not  cease  with  the  entry  of  Judgment 
— <Ark.  1860)  Miller  v.  Scott  21  Ark.  396;   (1882)  Conway  Gounty  v.  LitUe 

Rock  &  F.  8.  R.  Go.,  89  Ark.  50 ; 
(Pa.  1827)  Lynch  v.  Gommonwealth,  16  Serg.  &  B.  367,  16  Am.  Dec.  582; 
(Wis.  1864)  Flanders  v.  Sherman,  18  Wis.  575. 

[c]  The  general  authority  of  the  plaintiff's  attorney  ceases  with  the 
Judgment,  or  at  least  with  the  issuing  of  an  execution  within  the  year. 

— (U.  8.  1831)  Union  Bank  v.  Geary,  30  U.  S.  (5  Pet.)  113 ; 
(N.  Y.  1811)  Jackson  v.  Bartlett,  8  Johns.  281. 

[d]  As  a  general  rule,  the  attorney's  authority  terminates  with  the  Judg- 
ment 

—(La.  1832)  Dangerfleld  v.  Thruston,  8  Mart.  (N.  S.)  232 ; 

(S.  G.  1795)  Gommlssioners  v.  Rose,  1  Desaus.  461 ;  (1833)  Treasurers  v. 
McDowell,  1  Hill,  Law,  184,  26  Am.  Dec.  166 ;  (1872)  Mayer  v.  Blease, 
4  S.  O.  10 ;    (1876)  Mordecat  v.  Charleston  Gounty,  8  S.  G.  100. 

[e]  (U.  S.  1883)  There  Is  no  presumption  of  law  that  the  relation  of  attor- 
ney and  client  continues  after  the  termination  of  the  litigation  and  the 
end  of  the  term  at  which  final  Judgment  is  rendered,  except  for  the  pur- 
pose of  receiving  service  of  citation,  or  other  process  In  the  nature  of  error 
or  appeal. — Grames  v.  Hawley  (G.  G.)  50  Fed.  319. 

[f]  (Gonn.  1863)  The  scire  facias  in  foreign  attachment  though  technically 
a  new  action,  is  not  strictly  such,  but  is  a  further  proceeding  in  consummation 
of  that  commenced  by  the  original  process;  and  it  seems  to  have  been  to  a 
considerable  extent  especially  formerly,  the  understanding  of  the  profes- 
sion, that  counsel  retained  In  the  original  proceeding  were  also  retained  te 
appear  in  the  scire  facias. — Day  v.  Welles,  31  Ctonn.  344. 

[g]  (Ga.  1822)  A  warrant  of  attorney  continues  to  exist  after  Judgment 
if  any  other  process  Is  re(iuired  to  obtain  the  full  benefits  of  such  Judg- 
ment—Nichols V.  Dennis,  R.  M.  Gharlt  188. 

[h]  (111.  1808)  Where  the  attorney  for  plaintiff  In  divorce,  after  entry  of 
the  decree,  and  before  the  rendition  of  his  statement  of  account  for  costs 
and  disbursements,  procmres  the  mutual  execution  of  deeds  between  the  par- 
ties, to  effectuate  the  terms  of  the  decree,  the  relation  of  attorney  and 
client  exists  when  the  deeds  are  executeil. — Wlllln  v.  Burdett,  49  N.  E.  1000, 
172  111.  117. 

[i]  (Ind.  1881)  The  general  power  and  liability  of  an  attorney  for  a  de- 
fendant cease  upon  an  entry  of  a  judgment  finally  terminating  the  litigation, 
and  do  not  Include  the  payment  of  the  Judgment,  although  he  be  furnished 
with  money  for  the  purpose. — Ilillegass  v.  Bender,  78  Ind.  225. 
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U]  (Ky.  1811)  An  attorDey's  power  ceases  when  jodsrment  Is  obtained,  and 
Ije  has  no  authority  to  revive  or  reverse  the  judgment  without  a  new  war- 
rant of  attorney.— Richardson  v.  Talbot  5  Ky.  (2  Bibb)  382. 

[k]  (Ky.  1829)  A  scire  facias  to  revive  is  a  new  suit,  and  the  attorney 
who  obtained  the  first  judgment  has  no  authority  to  prosecute  a  scire  facias 
without  a  new  warrant  of  attorney. — ^Ball  v.  Lively,  25  Ky.  (2  J.  J.  Marsh.) 
182L 

[1]  (Me.)  The  authority  of  an  attorney,  who  has  obtained  a  judgment  for 
his  client,  continues  in  force  until  the  judgment  is  satisfied. — (1821)  Gray 
T.  Wass.  1  Me.  (1  Greenl.)  257;    (1877)  White  v.  Johnson,  67  Me.  287. 

[m]  (Minn.  1874)  The  authority  of  an  attorney,  under  his  general  retainer, 
to  prosecute  or  defend  an  action,  terminates  upon  the  entry  of  judgment 
against  bis  client — ^Berthold  v.  Fox,  21  Minn.  51. 

[d]  (Neb.  1903)  In  the  absence  of  stipulation  showing  a  different  intent 
an  employment  of  an  attorney  to  procure  a  claim  terminates  with  the  Judg- 
ment thereto  and  the  execution  of  the  usual  process  on  the  judgment  and  does 
not  include  prosecution  of  subsequent  actions  to  reach  the  property  of  the 
Judgment  debtor.  Judgment  (1902)  92  N.  W.  167,  vacated  on  rehearing. — ^Lamb 
T.  Wilson,  97  N.  W.  825,  rehearing  denied  (1904)  98  N.  W.  37. 

[o]  (N.  Y.  1843)  The  statute  having  provided  that  the  authority  of  an 
attorney,  by  whom  a  judgment  has  been  recovered,  to  receive  payment  shall, 
unless  specially  revoked,  continue  for  at  least  two  years  after  the  rendition 
of  Jud^nent  Uie  debtor  has  a  right  during  that  time,  to  consider  him  pos- 
sessed of  the  same  general  power  as  the  attorney  on  the  record  has  in  other 
cases.— Benedict  v.  Smith,  10  Paige,  126. 

[pl  (N.  Y.  1864)  More  than  eight  years  after  a  Judgment  had  been  en- 
tered for  plaintiff,  defendant  made  and  served  upon  the  attorney  who  had 
prosecuted  the  case  a  motion  to  set  aside  a  certain  attachment  and  order 
of  publication  of  summons  which  had  been  made  in  the  action.  FcW, 
that  the  authority  of  the  attorney  had  not  terminated,  and  that  the  mo- 
tion was  properly  served  upon  him. — ^Drury  v.  Russell,  27  How.  Prac.  130. 

[q]  (N.  Y.  1867)  A  motion  to  set  aside  a  judgment  by  default,  served  upon 
the  attorney  securing  the  Judgment  and  nearly  two  years  thereafter,  the 
plaintiff  being  absent  and  bis  whereabouts  unknown,  was  sufilcient. — Miller 
V.  Miller  (Sup.)  87  How.  Prac.  1. 

[r]  (N.  Y.  1881)  Entry  of  Judgment  terminates  the  relation  of  attorney 
and  client  though  the  Judgment  be  void. — Ward  v.  Sands,  10  Abb.  N.  C.  60. 

[s]  (N.  Y.  1899)  The  authority  of  an  attorney  for  a  defendant  ceases  on 
the  entry  of  Judgment  and  defendant  may  employ  another  on  subsefiuent  pro- 
ceedings without  an  order  of  substitution.  Order  (City  Ct  N.  Y.  1898)  53 
N.  Y.  Supp.  404,  24  Misc.  Rep.  770,  reversed.— Davis  v.  Solomon,  66  N.  Y.  Supp. 
80,  28  Civ.  Proc.  R.  420,  25  Misc.  Rep.  695. 

[t]  (N.  Y.  1899)  An  attorney's  authority  to  appear  for  his  client  ceases 
after  the  entry  of  final  Judgment,  except  that  he  may  take  the  necessary 
rteps  to  collect  the  Judgment — Magnolia  Metal  C3o.  v.  Storlingworth  Railway- 
Supply  Co..  56  N.  Y.  Supp.  478,  26  Misc.  Rep.  63,  order  affirmed  (1899)  56  N.  Y. 
Supp.  16,  37  App.  Div.  366. 

[u]  (Pa.)  When  a  Judgment  is  once  entered  on  a  warrant  of  attorney,  it 
becomes  functus  officio. — (1795)  Campbell  v.  Cannon,  Add.  267;  (1820)  Mar- 
tin V.  Rex,  6  Serg.  &  R,  296 ;   (1820)  Neff  v.  Barr,  14  Serg.  &  R.  166. 

S,  Assignment  of  Judgment  hy  Client, 

[a]  (111.  1862)  An  assignment  of  a  Judgment  is  a  revocation  of  the  author- 
ity of  the  plaintiff's  attorney  to  receive  the  money  on  the  execution,  or  to 
control  the  Judgment— Trumbull  v.  Nicholson,  27  111.  (17  Peck)  149. 

[b]  (N.  Y.  1882)  An  attorney's  authority  is  revoked  by  an  assignment,  with 
the  attorney's  knowledge,  of  a  Judgment  recovered  by  his  client ;  and  the  at- 
torney cannot  under  his  original  authority,  act  for  or  bind  the  assignee. — Rob- 
hison  V.  Brennan,  90  N.  Y.  20a 

[c]  (S.  0. 1876)  On  the  assignment  of  a  judgment  the  authority  of  the  at- 
torney recovering  it  is  terminated,  and  he  has  no  right  thereafter  to  con- 
sent to  submit  the  case  to  a  referee  for  trial. — ^Mordecal  v.  Charleston  Coun- 
ty. 8  S.  C.  (8  Rich.)  100. 
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(134  Fed.  214.) 

CITY  OF  FT.  MADISON  et  al.  T.  FT.  MADISON  WATER  CO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    November  17,  1904.) 

No.  1,884. 

1.  Municipal  Corporations— Contracts— Stattjtobt  Reduction  or  Power 

OF  Taxation. 

Where  a  statute  has  Invested  a  municipal  corporation  with  the  power 
of  local  taxation  to  enable  It  to  meet  its  engagements  under  a  contract 
which  it  is  thereby  authorized  to  make,  the  power  of  taxation  thus  con- 
ferred enters  into  and  becomes  a  part  of  the  contract,  and  may  not  be 
withdrawn  or  lessened  until  its  obligations  are  satisfied. 

2.  Same— Iowa  Statute— Reduction  of  Assessed  Value  of  Pbopertt. 

Code  Iowa  1897,  S  1305,  which  provides  that  for  purposes  of  taxation 
"all  property  shall  be  valued  at  its  actual  value,  which  shall  be  entered 
opposite  each  item,  and  shall  be  assessed  at  twenty-five  per  cent  of  such 
actual  value,"  is  invalid  in  so  far  as  it  affects  the  ability  of  a  city  to 
meet  a  pre-existing  contract  to  pay  water  rentals,  made  when  the  stat- 
ute required  property  to  be  assessed  at  its  "true  cash  value,"  and  when 
the  city  was  authorized  to  levy  a  special  tax  to  pay  water  rentals,  not 
exceeding  five  mills  on  the  dollar  on  property  benefited,  and  the  city  may 
be  compelled  to  levy  a  tax  based  on  the  actual  value  of  such  property, 
as  shown  by  the  assessment  roll,  where  it  is  necessary  to  meet  its  con- 
tract 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Iowa. 
See  110  Fed.  901. 

This  was  an  application  by  the  Ft  Madison  Water  Company  for  a  writ  of 
mandamus  to  compel  the  municipal  authorities  of  the  City  of  Ft  Madison, 
Iowa,  to  levy  and  collect  a  tax  sufficient  to  pay  a  judgment  which  the 
water  company  had  obtained  against  the  city  for  unpaid  hydrant  rental.  In 
1885  the  city  and  one  Inman  entered  into  a  contract  by  means  of  an  ordi- 
nance and  its  acceptance,  whereby  the  former  rented  certain  hydrants,  to  be 
installed  in  connection  with  a  system  of  waterworks,  and  obligated  itself  to 
pay  a  specified  rental  therefor.  The  water  company  succeeded  to  all  of  the 
rights  of  Inman.  The  contract  was  fully  authorized  by  the  existing  laws  of 
Iowa,  and  the  city  was  empowered  to  levy  and  collect  annually  a  special  tax 
to  meet  the  rental  agreed  to  be  paid.  McClain's  Iowa  Code,  S$  641,  643.  A 
statutory  limitation  upon  this  power  was  expressed  in  these  words:  "Said 
tax  shall  not  exceed  the  sum  of  five  mills  on  the  dollar  for  any  one  year, 
nor  shall  the  same  be  levied  upon  the  taxable  property  of  said  city  or  town 
which  lies  wholly  without  the  limits  of  the  benefit  or  protection  of  such 
works,  which  limit  shall  be  fixed  by  the  city  council  or  board  of  trustees 
each  year  before  maldng  said  levy."  The  ordinance  which  embraced  the 
terms  of  the  contract  contained  this  clause :  **Said  hydrant  rental  to  be  paid 
quarterly  out  of  the  special  tax  fund  to  be  levied  and  collected  as  other  taxes 
of  the  city  are  for  this  purpose."  The  municipal  authorities  duly  designated 
as  the  property  which  was  benefited  and  protected  all  that  lying  within  a 
district  bounded  by  an  encircling  line  drawn  1,000  feet  beyond  the  outlying 
hydrants.  This  was  the  district  which  was,  primarily,  at  least,  subject  to  the 
annual  five  mill  tax  levy  to  provide  a  fund  to  meet  the  hydrant  rental. 

In  1807  an  act  of  the  Legislature  of  Iowa  was  passed  which  provided :  "All 
property  subject  to  taxation  shall  be  valued  at  its  actual  value,  which  shall 
be  entered  opposite  each  item,  and  shall  be  assessed  at  ti;\'enty-five  per  cent 
of  such  actual  value.  Such  assessed  value  shall  be  entered  in  a  separate  col- 
umn opposite  each  item,  and  is  to  be  taken  and  considered  as  the  taxable 
value  of  such  property,  and  the  value  at  which  it  shall  be  listed  and  upon 
which  the  levy  shall  be  made."    Section  1805,  Code  1897. 

The  five  mill  levy  upon  25  per  centum  of  the  actual  value  of  the  property 
within  the  taxing  district  did  not  yield  sufficient  revenue  to  fully  satisf^ 
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the  obligations  of  the  dty.  The  water  company  sued  the  dty,  and  recovered 
a  judgment  against  It  for  $4,528.90,  being  for  unpaid  rentals  for  a  period  of 
six  months  eMlng  September  30,  1900. 

The  water  company  seeks  the  payment  of  this  judgment  through  an  en- 
forced levy  and  collection  of  taxes.  In  the  prayer  of  its  petition  it  asks  that 
the  municipal  authorities  be  required  to  lev>'  and  collect  either  a  general  tax 
upon  all  of  the  property  within  the  city  or  a  special  tax  upon  the  full  value 
of  the  property  within  the  taxing  district  Instead  of  one  upon  25  per  centum 
of  such  value  as  contemplated  by  the  act  of  1897.  The  Circuit  Court  rendered 
judgment  for  the  Issuance  of  a  writ  commanding  the  municipal  authorities 
to  levy  and  collect  a  sufficient  tax  "upon  all  property  subject  to  taxation 
wltliin  the  limits  of  the  city  of  Ft.  Madison  as  shall  be  necessary  to  pay  off 
and  discharge  the  judgment"    The  city  prosecutes  this  proceeding  In  error. 

Omar  E.  Herminghausen  (Edwin  C.  Weber,  on  the  brief),  for  plain- 
tiffs in  error. 
James  C.  Davis,  for  defendant  in  error. 

Before  SANBORN,  THAYER,  and  HOOK,  Circuit  Judges. 

HOOK,  Circuit  Judge  (after  stating  the  case  as  above).  The  judg- 
ment upon  which  is  predicated  the  application  of  the  water  company 
for  a  writ  of  mandamus  was  affirmed  by  this  court  in  City  of  Ft.  Madi- 
son V.  Ft.  Madison  Water  Co.,  114  Fed.  292,  52  C.  C.  A.  204.  It  was 
there  said : 

••Whether  the  water  company  can  by  mandamus  compel  the  city  to  levy 
either  a  general  or  special  tax  to  pay  such  judgment  Is  a  question  not  raised 
by  this  record.  The  right  to  a  Judgment  against  the  city  for  the  debt,  and 
tlie  right  to  a  mandamus  to  compel  the  city  to  levy  a  tax  to  pay  the  judg- 
ment, are  separate  and  distinct  questions,  the  latter  of  which  is  not  now 
before  us,  and  concerning  which  It  will  be  distinctly  imderstood  we  express 
no  opinion." 

The  questions  then  unnecessary  to  be  determined  are  now  present- 
ed. Is  it  the  duty  of  the  city,  under  the  contract  and  under  the  laws 
of  the  state,  to  levy  a  tax  to  pay  the  judgment?  If  the  duty  exists, 
should  the  tax  be  a  special  one  upon  the  property  benefited  and  pro- 
tected by  the  location  of  the  hydrants  and  embraced  within  the  taxing 
district  established  as  required  by  the  statute,  or  a  general  tax  upon  all 
of  the  property  in  the  city?  The  dty  contends  that  since  it  has  levied 
a  five-mill  special  tax  upon  the  property  within  the  benefited  district, 
assessed  at  25  per  centum  of  its  actual  value,  and  has  paid  the  money 
arising  therefrom  to  the  water  company,  it  has  exhausted  its  power 
in  that  direction.  And  while  it  does  not  deny  that,  under  the  construc- 
tion of  the  Iowa  law  adopted  by  the  Supreme  Court  of  that  state 
(Waterworks  Co.  v.  Creston,  101  Iowa,  694,  70  N.  W.  739),  it  might  by 
express  contract  have  pledged  its  general  revenues  and  its  power  of 
general  taxation  to  the  payment  of  any  deficiency,  it  insists  that  in  fact 
it  has  not  done  so,  but  that,  on  the  contrary,  it  expressly  contracted  that 
its  liability  should  be  limited  to  the  fund  raised  by  the  special  tax.  We 
will  assiune,  without  further  consideration,  that  thi§  latter  contention 
is  correct 

It  is  clear  that  it  was  the  legislative  intent  that  the  levy  of  a  special 
tax  upon  the  property  within  the  benefited  district  should  at  least  con- 
stitute the  primary  duty  of  the  city  and  the  primary  remedy  of  the 
water  company.     The  theory  of  the  legislation  is,  and  it  is  a  correct  one, 


Digitized  by  VjOOQ IC 


144  67  C.  C.  A.  REPORTS. 

that  the  owners  of  the  property  most  benefited  should  stand  the  bur- 
den of  the  cost. 

When  the  contract  between  the  city  and  the  water  company  was  made 
and  the  rights  of  the  parties  became  vested,  the  laws  of  Iowa  con- 
cerning the  assessment  of  property  for  purpose  of  taxation  contained 
this  provision: 

"Real  property  shall  be  listed  and  •  •  •  assessed  at  Its  trne  cash 
value,  having  regard  to  its  quality,  location  and  natural  advantages,  the  gene- 
eral  improvement  of  the  vicinity  and  all  other  elements  of  its  value."  Mc- 
Glain's  Code,  i  1288. 

We  need  not,  therefore,  consider  what  rule  of  assessment  would  pre- 
vail in  the  absence  of  such  affirmative  legislation.  Afterwards,  and 
while  the  contract,  executory  in  character,  was  still  in  force,  the  Leg- 
islature of  Iowa  passed  an  act  providing  that,  while  property  subject 
to  taxation  should  be  valued  at  its  actual  value,  the  same  to  be  entered 
opposite  each  described  item  upon  the  records,  it  should  be  assessed 
for  taxation,  not  at  its  actual  value,  but  at  25  per  centum  thereof. 
Section  1305,  Code  1897. 

Under  the  law  existing  when  the  contract  was  made  the  special  tax, 
which  was  limited  to  five  mills,  should  have  been  imposed  upon  prop- 
erty assessed  at  its  actual  value.  Under  the  Code  of  1897  the  special 
tax,  still  limited  to  five  mills,  was  imposed  Jjpon  the  same  property  as- 
sessed at  one-fourth  of  its  actual  value.  The  resultant  eflfect  would 
have  been  the  same  had  the  latter  statute  operated  directly  upon  the  tax 
rate  itself  and  reduced  it  to  one-fourth  of  five  mills  upon  the  dollar  of 
valuation.  The  statute  should  be  judged  in  the  light  of  its  necessary 
effect  upon  existing  contracts. 

Where  a  statute  has  invested  a  municipal  corporation  with  the  power 
of  local  taxation  to  enable  it  to  meet  its  engagements  under  a  con- 
tract which  it  is  thereby  authorized  to  make,  the  power  of  taxation 
thus  conferred  enters  into  and  becomes  a  part  of  the  contract,  and  may 
not  be  withdrawn  or  lessened  until  its  obligations  are  satisfied.  Seibert 
V.  Lewis,  122  U.  S.  281,  7  Sup.  Ct.  1190,  30  L.  Ed.  1161;  Mobile  v. 
Watson,  116  U.  S.  289,  6  Sup.  Ct.  398,  29  L.  Ed.  620;  Louisiana  v. 
St.  Martin's  Parish,  111  U.  S.  716,  4  Sup.  Ct.  648,  28  L.  Ed.  574; 
Ralls  County  Court  v.  United  States,  105  U.  S.  733,  26  L.  Ed.  1220; 
Louisiana  v.  Pilsbury,  105  U.  S.  278,  26  L.  Ed.  1090;  Wolflf  v.  New 
Orleans,  103  U.  S.  358,  26  L.  Ed.  395 ;  Butz  v.  Muscatine,  8  Wall. 
575,  19  L.  Ed.  490 ;  Galena  v.  Amy,  5  Wall.  705,  18  L.  Ed.  560 ;  Von 
Hoffman  v.  City  of  Quincy,  4  Wall.  636,  18  L.  Ed.  403 ;  Padgett  v. 
Post,  106  Fed.  600,  45  C.  C.  A.  488;  Hicks  v.  Cleveland,  106  Fed 
459,  45  C.  C.  A.  429;  In  re  Copenhaver  (C.  C.)  54  Fed.  660;  United 
States  V.  Judges,  etc.  (C.  C.)  32  Fed.  715 ;  United  States  v.  Howard 
County  (C.  C.)  2  Fed.  1. 

A  right  without  a  remedy  for  its  enforcement,  save  in  the  forum 
of  conscience,  is  of  little  practical  value.  From  the  standpoint  of 
the  law,  the  remedy  is  the  vital  element  in  the  worth  of  a  contract, 
and  whatever  destroys  or  lessens  it  impairs  the  obligation.  The  power 
of  taxation  is  the  usual  and  frequently  the  sole  means  by  which  mu- 
nicipal bodies  are  enabled  to  meet  their  pecuniary  engagements,  and, 
where  a  contract  is  entered  into  upon  the  faith  of  its  exercise,  subse- 
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quent  legislation,  which  so  modifies  it  as  to  deprive  one  of  the  contract- 
ing parties  of  every  efficacious  remedy,  is  violative  of  the  contract 
clause  of  the  Constitution.  Tested  by  these  rules,  which  are  funda- 
mental, the  invalidity  of  the  act  of  1897,  as  applied  to  the  contract  be- 
tween the  city  and  the  water  company,  is  apparent. 

The  actual  value  of  each  item  of  property  in  the  taxing  district  has 
been  officially  ascertained  and  extended  upon  the  tax  rolls.  A  five- 
mill  levy  upon  25  per  centum  of  such  value  has  been  found  to  be  insuf- 
ficient to  meet  the  just  indebtedness  of  the  city.  The  deficiency  has 
been  reduced  to  judgment.  The  statutory  reduction  of  the  valua- 
tion of  the  property  for  the  purpose  of  assessment  being  equivalent  to 
a  reduction  of  the  rate  of  tax  levy  is  invalid  as  applied  to  the  pre- 
existing contract  between  the  parties.  It  appears  from  the  record  that 
a  completion  of  the  levy  to  the  full  measure  authorized  by  the  law 
and  contracted  for  by  the  parties  will  more  than  suffice  to  pay  the  claim 
of  the  water  company.  Under  these  drciunstances  the  duty  of  the  city 
is  plain. 

The  judgment  of  the  Circuit  Court  will  be  modified  so  that  the  writ 
of  mandamus  to  issue  shall  command  the  levy  and  collection  of  a  spe- 
cial tax  sufficient  to  pay  the  judgment  of  the  water  company,  with 
interest  and  costs,  but  not  exceeding  five  mills  on  the  dollar  of  as- 
sessed valuation,  such  tax  to  be  imposed  upon  the  property  within  the 
benefited  district  as  heretofore  established,  assessed  for  the  purpose  of 
the  levy  at  three-fourths  of  the  actual  value  thereof.  As  so  modified 
the  judgment  of  the  Circuit  Court  will  be  affirmed. 


(134  Fed.  217.) 

MICHIGAN  CENT.  R.  CO.  v.  HARSHA,  Clerk. 

(Circuit  Coort  of  Appeals,  Sixth  Circuit    December  1,  1004.) 

No.  1,313. 

1.  Clebks  op  Cercuit  Coubts— Commission. 

A  clerk  of  a  Circuit  Court  is  not  entitled  under  Rev.  St.  S  828  [U.  S. 
Comp.  St.  1901,  p.  635],  to  a  commission  on  the  proceeds  of  mortgaged 
property  sold  under  a  foreclosure  decree,  which  by  order  of  the  court  is 
paid  by  the  master  making  the  sale  directly  to  the  mortgagee. 

2.  Same. 

To  entitle  a  clerk  of  a  Circuit"  Court  to  a  commission  for  •'receiving,  keep- 
hig,  and  paying  out  money,"  under  Rev.  St.  §  828  [U.  S.  Comp.  St  1901, 
p.  635],  such  money  must  be  paid  to  him  or  be  subject  to  his  order,  so 
that  he  becomes  responsible  for  its  keeping  and  payment.  A  fund  paid 
by  a  master  into  a  United  States  depository,  pursuant  to  an  order  of  the 
court,  and  subject  to  be  withdrawn  on  its  order,  is  neither  actually  nor 
constructively  in  the  keeping  of  the  clerk,  and  he  is  not  entitled  to  a 
commission  thereon  when  it  is  so  paid  out 
Bw  Same. 

Railroad  bonds  deposited  in  a  Circuit  Court  as  collateral  security  by 
its  order,  and  kept  in  a  bank  vault  to  which  the  clerk  kept  the  key,  are 
not  "money."  and  the  clerk  is  not  entitled  to  a  commission  thereon,  under 
Rev.  St  J  S28  [U.  S.  Comp.  St.  1901,  p.  635],  when  by  order  of  the  court 
he  takes  them  from  the  bank  and  surrenders  them  to  the  depositor ;  nor 
is  there  any  authority  outside  of  the  statute  for  the  allowance  of  such 
a  commission. 

67C.C.A.— 10 
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Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Michigan. 
Geo.  E.  Tegart  (Henry  Russel,  of  counsel),  for  appellant 
Henry  M.  Duffield,  for  appellee. 
Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

LURTON,  Circuit  Judge.  This  is  an  appeal  from  an  order  of  the 
court  below  requiring  the  appellant  to  pay  to  W.  D.  Harsha,  as  clerk  of 
the  Circuit  Court,  $2,660  for  receiving,  keeping,  and  paying  out  $266,- 
000,  within  the  meaning  and  intent  of  section  828,  Rev.  St  [U.  S. 
Comp.  St.  1901,  p.  636].  This  order  was  made  upon  a  petition  filed 
by  the  clerk  praying  that  the  Michigan  Central  Railroad  Company  be 
required  to  show  cause  why  it  should  not  be  required  to  pay  certain 
costs  claimed  by  him,  consisting  of  three  items,  to  wit : 

One  p^  cent  on  $266,000.00 $2,660  00 

For  special  serrlces  in  examining,  Identifying,  checking,  canceling, 

and  assigning  bonds 50  00 

For  service  as  clerk  filing  pai>ers  and  entering  orders 85 

$2,710  85 

The  railroad  company  appeared  in  pursuance  of  the  order  to  show 
cause,  and  did  not  contest  the  item  of  $50,  nor  that  of  85  cents,  but 
filed  a  demurrer  to  the  claim  for  a  commission  of  1  per  cent  upon 
$266,000.  The  demurrer  was  overruled,  and,  the  defendant  declin- 
ing to  plead  further,  there  was  a  decree  as  prayed,  with  direction  that 
execution  should  issue  in  favor  of  said  Harsha.  An  appeal  from  this 
order  was  denied,  upon  the  ground  "that  no  appeal  lies  from  an  order 
or  decree  allowing  costs  only."  Upon  application  to  this  court  and 
full  argument  we  held  that  the  appeal  had  been  wrongly  denied,  and 
awarded  a  writ  of  mandamus.  The  appeal  is  now  heard  upon  the 
merits.     The  question  arises  upon  the  petition  and  demurrer. 

The  petition  stated  the  facts  and  circumstances  upon  which  Mr. 
Harsha's  claim  must  stand  or  fall,  and  the  substantial  averments  of  that 
petition,  together  with  those  orders  and  decrees  which  were  exhibits 
thereto,  are  stated  in  our  opinion  in  the  mandamus  proceeding,  reported 
as  In  re  Michigan  Central  Railroad  Company,  124  Fed.  727,  59  C.  C. 
A.  643,  and  reference  is  now  made  to  that  opinion  for  a  more  detailed 
statement  of  the  history  of  the  claim  now  in  question. 

1.  The  motion  to  dismiss,  upon  the  ground  that  the  appeal  is  from  a 
decree  or  order  for  costs  only,  must  be  overruled.  The  appealability 
of  the  decree,  whether  for  technical  costs  or  an  allowance  for  special 
services,  was  fully  considered  and  decided  in  the  contest  over  the  issu- 
ance of  a  mandamus. 

2.  Section  828,  Rev.  St.  [U.  S.  Comp.  St  1901,  p.  635],  provides, 
among  other  clerk's  fees,  that  he  may  receive  "for  receiving,  keeping, 
and  paying  out  money,  in  pursuance  of  any  statute  or  order,  one  per 
centum  on  the  amount  so  received,  kept,  and  paid."  The  foreclosure 
sale  out  of  which  this  controversy  arises  was  made  by  a  special  master. 
By  the  decree  of  sale  the  master  was  ordered  to  pay  the  proceeds  of 
sale,  except  enough  to  pay  costs,  etc.,  to  the  mortgage  trustee,  com- 
plainant in  the  cause,  the  Farmers'  Loan  &  Trust  Company,  as  trus- 
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te€  for  the  bondholders.  This  the  master  did.  The  clerk,  therefore, 
neither  received,  keprt,  nor  paid  out  one  dollar  of  the  proceeds  of  sale 
thus  received,  kept,  and  paid  out  by  the  master,  and  was  not  entitled 
to  any  commission  under  the  provision  quoted.  Whether,  under  sec- 
tion 995  [U.  S.  Comp.  St.  1901,  p.  711],  the  court  should  have  made 
a  different  disposition  and  brought  the  fund  into  the  care  and  under 
the  responsibility  of  the  clerk,  and  had  it  paid  out  by  the  clerk,  we 
need  not  consider.  A  clerk's  commissions  do  not  attach,  as  they  did 
prior  to  this  act,  whenever  money  is  subject  to  the  order  of  the  court, 
as  was  the  case  when  Ex  parte  Prescott,  2  Gall.  146,  Fed.  Cas.  No. 
11.388,  was  decided,  but  only  when  he  has  actually  received,  kept,  and 
paid  it  out. 

In  Re  Goodrich,  4  Dill.  230.  10  Fed.  Cas.  603,  the  order  was  that 
the  defendant  pay  the  money  "into  the  registry  of  the  court  for  the 
purpose  of  satisfying  judgment  and  costs."  The  defendant  paid  direct 
to  the  plaintiff's  attorneys.  The  clerk  claimed  1  per  cent,  commission, 
under  section  828,  supra,  upon  the  sums  so  paid.  Judge  Dillon  dis- 
allowed the  claim,  saying  that  the  1  per  cent,  allowed  by  the  statute  "is 
for  compensation  to  the  clerk  for  the  trouble  and  responsibility  of  ac- 
tually receiving,  keeping,  and  paying  out  money,"  and  that  he  "was 
not  entitled  to  a  commission  on  moneys  which,  although  ordered  to  be, 
were  not  in  fact,  paid  to  him  under  the  writs  of  mandamus."  In  this 
construction.  Judge  Dillon  followed  Justice  Miller  in  Upton  v.  Tribil- 
cock,  10  Fed.  Cas.  604,  note.  In  Farmers'  Loan  &  Trust  Co.  v.  Dart, 
n  Fed.  451,  33  C.  C.  A.  572,  an  opinion  by  the  Circuit  Court  of  Ap- 
peals for  the  Fifth  Circuit,  the  claim  of  the  clerk  for  a  commission 
upon  the  surplus  earnings  of  a  receivership  deposited  by  the  receiver, 
by  direction  of  the  court,  in  a  designated  depository  of  the  United 
States,  to  be  paid  out  by  the  receiver  under  orders  of  the  court,  was 
disallowed.  The  ground  of  the  decision  was  that,  although  deposited 
in  the  registry  of  the  court,  the  fund  was  not  subject  to  the  clerk's 
check,  nor  was  he  under  any  responsibility  for  it.  To  the  same  effect 
are  the  cases  of  Ex  parte  Plitt,  2  Wall.  Jr.  453,  Fed.  Cas.  No.  11,228; 
Leech  v.  Kay  (C.  C.)  4  Fed.  72 ;  Easton  v.  Houston,  etc.,  Ry.  Co.  (C.  C.) 
44  Fed.  718 ;  N.  W.  Life  Ins.  Co.  v.  Quinn  (C.  C.)  69  Fed.  462;  John- 
son V.  Southern  B.  &  L.  Ass'n  (C.  C.)  95  Fed.  922.  This  also  seems  to 
be  the  view  of  the  Supreme  Court.  U.  S.  v.  Kurtz,  164  U.  S.  49,  53, 
17  Sup.  Ct.  15,  41  L.  Ed.  346. 

3.  After  the  proceeds  of  sales  had  reached  the  hands  of  the  mort- 
gagee, it  was  found  that  the  holders  of  bonds  aggregating  $424,000 
would  not  receive  payment;  those  bonds  not  maturing  until  1902,  20 
years  after  the  foreclosure,  bearing  8  per  cent,  interest,  and  guarantied 
as  to  principal  and  interest  by  the  Michigan  Central  Railroad  Com- 
pany. In  this  situation  the  railroad  applied  to  have  the  money  applica- 
ble to  the  unpaid  bonds  paid  over  to  it,  upon  giving  satisfactory  security 
to  pay  the  unpaid  bonds,  principal  and  interest,  as  they  matured.  For 
the  purpose  of  complying  with  this  most  reasonable  application,  the 
court  below  ordered  the  trust  company  to  replace  in  the  hands  of  its 
master,  Addison  Mandell,  $424,000,  and  that  Mandell  "should  deposit 
^e  to  the  credit  of  the  court  in  the  National  Bank  of  Commerce  in 
New  York,  a  designated  depository  of  the  United  States."     Mandell 
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made  the  deposit,  and  reported  to  the  court  that  he  had  received  a 
certificate  of  deposit  certifying  that  he  had  "deposited  in  said  bank 
$424,000,  payable  to  the  order  of  the  said  master  on  the  surrender  of 
said  certificate  properly  indorsed  and  accompanied  by  an  order  of  the 
judge  or  judges  of  the  court,"  etc.  On  December  2,  1882,  the  court 
made  an  order  which  directed  that  "the  said  master  in  chancery  do  pay 
over  to  the  Michigan  Central  Railroad  Company  the  sum  of  $424,000," 
when  the  said  company  "shall  deliver  to  the  said  master  in  chancery  its 
bond."  in  the  penal  sum  of  $800,000,  conditioned  to  pay  to  the  holders 
of  said  424  bonds,  "the  interest  as  it  becomes  due  and  the  principal 
thereof  at  its  maturity,  *  *  *  or  to  repay  the  said  sum  of  $i24,000, 
or  any  part  thereof  which  the  court  may  direct,  into  the  registry  of  said 
court,  *  *  *  and  shall  also  deliver  to  the  said  master  in  chancery, 
in  pledge  for  collateral  security  to  the  said  bond,"  $424,000  in  registered 
mortgage  bonds  of  the  said  company,  said  collateral  bonds  to  be  regis- 
tered in  the  name  of  the  cleric  of  the  circuit  court,  "transferable  only 
upon  the  order  of  said  court,  and  that  said  $800,000  bond  and  said 
last-described  bonds  be  deposited  in  a  safe  of  the  Trust,  Security  & 
Safe  Deposit  Company,  of  Detroit,  under  the  control  of  and  only  to  be 
opened  upon  the  order  of  this  court,  and  that  the  use  of  said  safe  be 
furnished  at  the  expense  of  said  Michigan  Central  Railroad  Company." 
In  accordance  with  this  order  the  special  master,  Addison  Mandell, 
paid  over  said  $424,000  and  received  from  the  railroad  company  the 
principal  bond  and  the  collateral  bonds  to  secure  same,  and  both  were 
deposited  as  required  by  the  order,  and  have  since  remained  in  the 
said  safe  of  said  trust  company  subject  to  the  order  of  the  court. 
Twenty  years  afterwards  the  railroad  company  paid  off  266  of  the 
mortgage  bonds  upon  which  it  was  liable  as  guarantor,  and  filed  its 
petition,  accompanied  by  the  canceled  bonds,  asking  that  its  collateral 
to  a  like  amount  might  be  returned.  The  court  very  properly  directed 
its  clerk  to  open  the  vault  and  return  266  of  the  company's  bonds  so 
held  as  collateral.  This  was  done.  The  clerk  thereupon  filed  his  peti- 
tion, already  referred  to,  in  which  he  asked  that  the  railroad  company 
be  required  to  pay  him  the  costs  now  in  controversy.  The  paragraph 
of  his  petition  setting  out  his  claim  is  as  follows : 

That  your  petitioner  claims  compensation  for  the  receiving,  keeping,  and 
paying  out  of  the  $424,000  aforesaid  paid  back  to  the  master,  Addison  Man- 
dell, by  the  Farmers'  Loan  &  Trust  Company,  and  subsequently  deposited  in 
a  designated  United  States  depository,  subject  to  the  order  of  the  court, 
which  was  subsequently  withdrawn  from  the  court  and  paid  to  the  Michigan 
Central  Railroad  Company,  as  above  set  forth;  that  he  claims  compensation 
also  for  other  special  services  as  clerk  in  identifying,  canceling,  transferring, 
and  assigning  said  bonds,  and  for  clerk's  fees  as  follows: 

One  per  cent  (1  per  cent)  on  $200,000 $2,660  00 

For  special  services  in  examining,  identifying,  checking,  canceling, 

and   assigning  bonds 60  00 

For  other  services  as  clerk,  above  referred  to,  for  filing  papers  and 

entering  orders  85 

$2,710  85 

This  sum  of  $424,000  was  never  received,  kept,  or  paid  out  by  the 
clerk.    It  was  never  subject  to  his  check,  and  he  never  became  in  any 


Digitized  by  VjOOQIC 


HINDS  V.  MOORE.  149 

way  responsible  for  it.  But  it  is  said  that,  when  it  was  paid  by  the 
master  in  chancery  into  the  New  York  depository,  it  was  within  the 
"r^stry"  of  the  court  and  constructively  within  the  possession  of  the 
derk.  If  being  subject  to  the  order  of  the  court  is  to  be  within  the 
"registry"  of  the  court,  then  this  money,  from  the  time  it  was  paid  into 
the  hands  of  the  master  in  chancery,  was  within  the  "registry"  of  the 
court.  But  being  subject  to  the  order  of  the  court  does  not  necessarily 
place  it  in  the  keeping  of  the  clerk,  either  actually  or  constructively. 
To  entitle  the  clerk  to  this  commission  of  1  per  cent.,  it  must  be  paid 
to  him  or  be  subject  to  his  order,  so  that  he  becomes  responsible  for  its 
keeping  and  payment.  The  test  is,  did  the  clerk  receive,  keep,  and  pay 
this  fund  over  to  the  railroad  company?  The  answer  is,  he  did  not. 
The  court  described  the  money  as  "in  the  hands"  of  Mandell,  and  it 
was  withdrawn  upon  Mandell's  indorsement,  and  was  by  Mandell  paid 
over  to  the  railroad  company.  It  was  never  actually  or  constructively 
in  the  clerk's  custody,  or  paid  out  by  him. 

4.  The  suggestion  that  he  did  have  the  constructive  possession  of  the 
collateral  bonds  of  the  railroad  company  and  paid  them  out  when  he 
returned  them  to  the  railroad  company,  and  that  for  this  service  the 
clerk  is  entitled  to  the  commission  of  1  per  cent.,  has  nothing  in  it. 
Section  995,  supra,  only  requires  that  "money"  shall  be  deposited  as 
therein  prescribed,  and  section  828,  supra,  only  allows  the  payment  of 
1  per  cent,  on  "moneys"  received,  kept,  and  paid  out.  This  is  recog- 
nized in  Thomas  v.  Chicago,  etc.,  Ry.  Co.  (C.  C.)  37  Fed.  548,  550. 

5.  We  know  of  no  authority  for  the  allowance  of  such  a  commission 
outside  of  the  statute.  T|ie  clerk's  only  service,  aside  from  those  mat- 
ters for  which  he  has  asked  and  been  allowed  $50  without  contest,  was 
in  keeping  the  key  to  a  vault  rented  by  the  railroad  company  in  which 
nonnegotiable  securities  were  deposited.  This  vault  could  not  be 
opened  without  the  order  of  the  court,  and  the  bonds  could  not  be  col- 
lected or  disposed  of  without  a  like  order. 

The  order  must  be  reversed,  with  directions  to  set  aside  the  judg- 
ment and  to  render  judgment  of  $50.85,  the  amount  of  the  two  items 
uncontested,  and  to  dismiss  the  petition  in  so  far  as  any  further  fees, 
allowance,  or  costs  is  prayed. 


(134  Fed.  221.) 

HINDS  V.  MOORE. 

CClrcnlt  Court  of  Appeals,  Sixth  Circuit    January  11,  1905.) 

No.  1,347. 

1.  Bankruptcy-— VAiiXiE  of  Goods— Proceedings  by  Trustee— Appeal. 

Where  goods  in  possession  of  the  bankrupt  were  delivered  to  a  claim- 
ant, and  he  was  thereafter  ordered  to  pay  the  value  of  the  goods  to  the 
trustee,  in  summary  proceedings  brought  against  him  on  an  order  to 
show  cause,  he  was  entitled  to  appeal  from  such  order  to  the  Circuit 
Court  of  Appeals,  under  Bankr.  Act  July  1,  1898,  c.  541,  §  24a,  30  Stat. 
553  [U.  S.  Comp.  St.  1901,  p.  3431],  authorizing  appeals  in  "controversies 
arising  in  bankruptcy  proceedings,"  though  the  order  was  not  appealable 
under  section  25a  (30  Stat.  553  [U.  S.  Comp.  St  1901.  p.  3432]),  giving 
such  court  revisory  and  superintending  powers  over  the  "proceedings  of 
the  several  inferior  courts  of  bankruptcy,"  etc. 
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2.  Same— Pbookxdings— Obdeb  to  Show  Cause. 

Where  a  receiver  in  bankruptcy  delivered  certain  goods  In  the  pos- 
session of  a  bankrupt  to  a  claimant  on  the  ground  that  the  title  to  the 
property  was  in  the  claimant,  and  not  in  the  bankrupt,  the  court's  cus- 
tody of  the  property  was  thereby  surrendered,  and  the  bankrupt's  trustee 
was  not  thereafter  entitled  to  recover  the  value  of  the  property  against 
the  claimant  in  summary  proceedings  on  an  order  to  show  cause. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Western 
District  of  Tennessee. 
For  opinion  below,  see  129  Fed.  922. 

This  is  an  appeal  from  a  judgment  of  the  District  Court  requiring  the 
appellant,  Isaac  Hinds,  to  pay  to  the  trustee  in  bankruptcy  of  the  Leeds 
Woolen  Mills  Company  the  sum  of  $500.  with  interest  and  all  the  costs  of 
the  proceeding.  The  Leeds  Woolen  Mills  Company,  a  corporation  engaged 
in  business  as  tailor  and  dealer  in  clothes  at  Memphis,  Tenn.,  was  adjudged 
a  bankrupt,  and  F.  E.  Moore  duly  appointed  trustee.  Thereupon  Moore,  as 
trustee,  filed  November  15,  1902,  a  petition  in  the  bankruptcy  cause  against 
the  appellant,  Issac  Hinds,  in  which  it  was  alleged  that  the  woolen  mills 
company  was  adjudged  a  bankrupt  April  8,  1902,  and  the  proceedings  referred 
to  R.  D.  Jordan,  as  referee ;  that  under  a  rule  of  the  bankrupt  court  for  tho 
Western  District  of  Tennessee  the  said  referee  qualified  as  receiver,  and 
took  possession  of  the  assets  of  the  bankrupt,  consisting  of  a  stock  of  cloth 
goods,  trimmings,  etc.,  not  itemized,  being  in  a  certain  storeroom;  that 
among  the  goods  in  said  storeroom  were  two  boxes  of  cloth  which  were 
claimed  by  appellant  as  never  having  been  sold  or  delivered  to  the  bankrupt ; 
that  the  officers  and  agents  of  the  bankrupt  also  represented  that  the  bank- 
rupt had  not  bought  or  received  said  two  boxes  of  goods,  same  having  been 
shipped  by  said  Isaac  Hinds  to  himself,  care  of  the  Leeds  Woolen  Mills  Com- 
I)any.  The  petition  then  alleges  that  the  said  referee  and  receiver,  relyin/? 
ui)on  the  representations  of  the  said  Hinds  and  of  the  bankrupt,  permitted 
Hinds  to  receive  said  goods,  and  remove  them  from  the  storeroom  in  which 
was  the  bankrupt's  stock.  It  is  then,  in  substance,  charged  that  in  fact  thes^: 
goods  had  been  sold  and  delivered  to  the  bankrupt,  and  that  title  had  passed : 
that  the  same  goods  so  recovered  by  Hinds  had  been  subsequently  disposed  of 
by  him  to  another  establishment  at  Memphis.  It  is  then  averred  that  these 
facts  constitute  a  wrongful  taking  of  the  goods  from  the  possession  of  the 
bankrupt  court.  The  petition  concludes  with  a  prayer  for  an  order  on  Hinds 
**to  show  cause  why  he  should  not  be  compelled  to  account  to  the  trustee  of 
said  bankrupt  and  to  the  court  for  the  value  of  said  goods,"  which  is  averred 
to  be  $500.  An  order  to  show  cause  was  accordingly  made.  Hinds  appeared, 
and  specially  demurred  upon  the  ground  that  the  court  had  no  Jurisdiction  to 
proceed  against  him  for  the  value  of  said  goods  by  an  order  to  show  cause, 
nor  in  any  other  way,  in  said  court,  without  his  consent  This  demurrer  whs 
overruled,  and  Hinds  required  to  file  an  answer,  with  leave  to  rely  on  same  in 
his  answer.  Thereupon  Hinds,  not  consenting  to  the  jurisdiction,  but  still 
relying  on  his  demurrer,  answered,  in  which  he  denies  that  he  ever  sold  the 
goods  in  question  to  the  bankrupt,  and  that  same  had  been  shipped  to  his  own 
order,  care  of  the  bankrupt,  and  had  not  been  received  or  opened  by  the  bank- 
rupt, and  that  his  claim  made  to  the  referee  and  receiver  was  true,  and  the 
delivery  to  him  rightful.  The  issue  made  upon  the  title  to  the  goods  by  the 
petition  and  answer  was  referred  to  a  master  to  take  proof  and  report.  The 
master  reported  in  favor  of  the  contention  of  the  trustee  that  the  title  had 
passed  to  the  bankrupt,  and  that  the  value  of  the  goods  was  $.')00.  Exceptions 
by  the  appellant  were  overruled,  and  the  report  confirmed,  and  appellant  di- 
rected to  pay  to  the  trustee  $500  and  interest,  as  the  value  of  the  goods. 

Robert  W.  Mobray,  for  appellant. 
D.  W.  De  Haven,  for  appellee. 

Before    LURTON,    SEVERENS,    and    RICHARDS,    Circuit 
Judges. 
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LURTON,  Circuit  Judge,  after  making  the  foregoing  statement 
of  the  case,  delivered  the  opinion  of  the  court. 

The  motion  of  the  appellee  to  dismiss  the  appeal  must  be  de- 
nied. The  motion  is  grounded  upon  the  contention  that  the  pro- 
ceeding is  not  an  appeal  under  section  25,  Bankr.  Act  July  1,  1898, 
c.  541,  30  Stat.  553  [U.  S.  Comp.  St.  1901,  p.  3432],  nor  an  appeal 
such  as  is  cognizable  under  the  general  appeal  powers  of  this 
court  from  "controversies  arising  in  bankruptcy  proceedings,"  un- 
der section  24a  (30  Stat.  553  [U.  S.  Comp.  St.  1901,  p.  3431]),  but, 
if  reviewable  at  all,  is  so  only  under  section  24b,  giving  this  court 
revisory  and  superintending  powers  over  "the  proceedings  of  the 
several  inferior  courts  of  bankruptcy,"  etc.  That  this  is  not  an 
appeal  in  one  of  the  special  cases  mentioned  in  section  25a  must 
be  conceded.  The  petition  of  the  trustee,  and  the  answer  of  the 
defendant  thereto,  raised  a  distinct  and  separable  controversy  over 
certain  property  adversely  held  and  claimed  by  the  defendant  there- 
to. It  may  therefore  be  well  treated  as  one  of  those  "controver- 
sies arising  in  bankruptcy  proceedings,"  over  which  this  court  may 
exercise  general  appellate  jurisdiction,  as  in  other  cases  under  sec- 
tion 24a.  Hewitt  v.  Berlin  Machine  Works,  194  U.  S.  296,  300, 
24  Sup.  Ct.  690,  48  L.  Ed.  986 ;  In  re  First  National  Bank  of  Can- 
ton (decided  by  this  court  at  present  session)  135  Fed.  62,  67  C.  C. 
A.  536;  Boonville  Bank  v.  Blakey,  107  Fed.  891,  47  C.  C.  A.  43; 
Steele  v.  Buel,  104  Fed.  968,  44  C.  C.  A.  287. 

But  we  are  of  opinion  that  the  demurrer  should  have  been  sus- 
tained to  the  petition  of  the  bankrupt's  trustee.  The  learned  trial 
judge  thought  the  case  fell  under  White  v.  Schloerb,  178  U.  S. 
542,  20  Sup.  Ct.  1007,  44  L.  Ed.  1183.  In  that  case  a  stock  of  mer- 
chandise belonging  to  the  bankrupt,  and  in  the  possession  of  the 
referee — no  trustee  having  been  appointed — was  held  to  be  in  the 
custody  of  the  bankrupt  court,  and  that  the  District  Court  had  ju- 
risdiction to  compel,  by  summary  process,  the  return  of  goods  taken 
from  the  referee's  possession  by  a  writ  of  replevin  issuing  from  a 
state  court.  The  opinion  or  answer  to  the  questions  certified  by 
the  Court  of  Appeals  is  carefully  limited.     Thus  it  is  said : 

"Not  going  beyond  what  the  decision  of  the  case  before  us  requires,  wo 
tre  of  opinion  that  the  Judge  of  the  court  of  bankruptcy  was  authorized  to 
compel  persons  who  had  forcibly  and  unlawfully  seized  and  taken  out  of  tho 
Judicial  custody  of  that  court  property  which  had  lawfully  come  into  its  pos- 
8ee8ioD«  as  part  of  the  bankrupt*s  property,  to  restore  that  property  to  its 
eiwtody." 

As  observed  by  Chief  Justice  Fuller  in  the  subsequent  case  of 
Metcalf  V.  Barker,  187  U.  S.  165,  176,  23  Sup.  Ct.  67,  71,  47  L.  Ed. 
122,  White  v.  Schloerb  "proceeded  on  the  familiar  doctrine  that 
property  in  the  custody  of  a  court  of  the  United  States  cannot  be 
taken  out  of  that  custody  by  any  process  from  a  state  court,  and 
the  jurisdiction  of  the  District  Court  sitting  in  bankruptcy  by  sum- 
mary proceedings  to  maintain  such  custody  was  upheld."  In  the 
case  at  bar,  property  has  not  been  taken  from  the  custody  of  the 
court  under  process  from  a  state  court.  Neither  has  it  been  taken 
by  force  or  fraud.    Neither  does  the  petition  in  this  case  seek  the 
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mere  redelivery  to  the  court  of  property  formerly  in  its  custody. 
The  property  in  controversy  was  once  technically  in  possession 
of  the  bankruptcy  court  through  its  referee,  who,  under  rule  of  the 
court,  had  power  to  hold  the  bankrupt's  estate,  as  receiver,  until  a  trus- 
tee should  be  selected.  But  the  bankrupt  proceedings,  after  ad- 
judication, had  been  referred  to  this  referee,  who  had,  therefore, 
"much  of  the  judicial  authority  of  the  court."  White  v.  Schloerb, 
supra,  and  Mueller  v.  Nugent,  184  U.  S.  1,  22  Sup.  Ct.  269,  46  L. 
Ed.  405.  The  goods  in  question  were  in  closed  boxes.  They  had 
been  consigned  by  appellant  to  his  own  address,  care  of  the  bank- 
rupt. Appellant  claimed  that  he  had  never  sold  or  delivered  these 
goods,  and  the  bankrupt  disclaimed  title.  What  should  the  referee 
do?  He  had  no  other  possession  than  such  as  resulted  from  hav- 
ing locked  the  door  of  the  storeroom  which  had  been  occupied  by 
the  bankrupt.  He  had  neither  the  authority  nor  the  purpose  to 
take  and  hold  property  which  was  not  the  bankrupt's.  Thus  sit- 
uated, he  allowed  appellant  to  remove  these  boxes  as  his  own. 
This  was  a  voluntary  surrender  of  whatever  possession  the  court 
had  had — a  surrender  by  one  having  much  of  the  judicial  authority  of 
the  comrt  and  the  court's  custodian.  Conceding  that  he  did  not  have 
authority — being  a  mere  custodian,  without  title,  to  conclude  the  bank- 
rupt's trustee — does  it  follow  that,  after  waiting  seven  months,  as  the 
trustee  did,  and  until  the  goods  themselves  had  been  again  sold,  the 
trustee  may  now  assert  the  bankrupt's  title  by  a  summary  proceeding, 
not  to  bring  about  a  restoration  of  the  goods  to  the  court's  custody,  but 
to  recover,  under  a  rule  to  show  cause,  the  value  of  the  goods  so  sur- 
rendered voluntarily  to  the  appellant.  The  case  is  distinguishable  in 
its  facts  and  upon  principle  from  White  v.  Schloerb.  There  has  been 
no  use  of  the  writ  of  another  court.  There  has  been  no  taking  by 
force  or  fraud.  Neither  is  it  possible  to  restore  the  goods  themselves 
to  the  custody  of  the  court.  A  money  judgment  for  the  value  of  the 
goods  is  the  relief  sought,  and  the  only  relief  possible.  To  obtain  that 
relief,  the  trustee  concedes  that  the  question  of  title  and  value  must  be 
tried  out  under  a  rule  to  show  cause.  The  trustee's  claim  is  that  the 
goods  in  question  had  been  bought  from  appellant,  and  that  the  title 
had  passed,  although  the  goods  had  confessedly  never  been  paid  for, 
and  the  voluminous  evidence  in  the  case  involves  only  this  question, 
and  no  more.  The  claim  made  to  the  referee  is  precisely  the  claim  pre- 
ferred now  by  the  appellant.  Whether  the  title  had  or  had  not  passed 
is  U  close  question  of  law  and  fact.  The  master,  upon  a  view  of  all  the 
evidence,  has  reported  both  ways.  Confining  ourselves  to  the  case  be- 
fore us,  we  think  the  bankrupt  court  did  not  have  jurisdiction  to  require 
the  appellant  to  show  cause  why  he  should  not  pay  to  the  bankrupt's 
estate  the  value  of  the  goods  so  voluntarily  surrendered  by  the  referee 
to  him.  The  court,  having  voluntarily  parted  with  the  custody  of  the 
goods,  has  not  the  jurisdiction  to  proceed  summarily  for  their  value. 
The  most  that  can  be  said  is  that  the  referee  and  receiver  made  a  mistake 
and  exceeded  his  legal  power,  the  title  not  being  in  him.  But  con- 
ceding this,  and  conceding  that  the  trustee  is  not  thereby  concluded,  we 
are  of  opinion  that  the  appellant  cannot  be  dealt  with  as  if  he  were  a 
trespasser,  a  thief,  or  had  proceeded  under  an  unlawful  writ.     He  re- 
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fused  to  consent  to  the  court's  jurisdiction,  and  at  no  time  waived  his 
right  to  be  proceeded  against  regularly  and  in  a  court  having  jurisdic- 
tion. 

Reverse  the  judgrnent,  and  remand,  with  direction  to  sustain  the  de- 
murrer to  the  jurisdiction. 


034  Fed.  225.) 

In  re  UNITED  STATES  HOTEL  CO. 

UNITED  STATES  HOTEL  CO.  v.  NILBS  et  al 

(Circuit  Court  of  Appeals,  Sixth  Circuit    December  6,  1904.) 

No.  1,331. 
1.  Bankbuptcy— Hotels. 

A  hotel  company  engaged  In  furnishing  rooms  and  meals  to  guests  Is 
not  a  corporation  principally  engaged  In  trading  or  mercantile  pursuits, 
and  therefore  cannot  be  adjudged  a  bankrupt,  within  Bankr.  Act  July  1, 
1898,  c.  541,  M.  30  Stat  547  [U.  S.  Comp.  St  1901,  p.  3423]. 

[Ed.  Note. — What  persons  are  subject  to  bankruptcy  laws,  see  note  to 
Mattoon  Nat  Bank  v.  First  Nat  Bank,  42  C.  C.  A.  4.] 

Appeal  from  the  District  Court  of  the  United  States  for  the 
Northern  District  of  Ohio. 

E.  J.  Thobaben,  for  petitioners. 
Amos  Burt  Thompson,  for  respondent. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit 
Judges. 

LURTON,  Circuit  Judge.  Appeal  from  an  adjudication  of  in- 
voluntary bankruptcy.  The  only  question  is  whether  a  corporation 
which  is  engaged  in  the  business  of  keeping  a  hotel  is  a  corporation 
which  may  become  an  involuntary  bankrupt,  under  the  provisions 
of  section  4  of  the  bankrupt  act  (Act  July  1,  1898,  30  Stat,  547,  c. 
541  [U.  S.  Comp.  St.  1901,  p.  3423]).  The  hotel  company  is  a  cor- 
poration of  the  state  of  Ohio,  engaged  in  operating  a  hotel  in  Cleve- 
land, Ohio,  known  as  the  "Weddell  House."  The  referee  reported 
that  the  management  of  "the  hotel  gave  dinner,  supper,  and  break- 
fast and  furnished  meals  for  a  consideration ;  and  liquors  were  sold 
in  its  barroom  over  the  counter  to  be  drunk  on  the  premises ;  the 
same  being  furnished  to  guests  of  the  hotel  and  to  others  coming 
for  that  purpose.  The  hotel  also  supplied  lodgings.  The  regular 
rates  were  75  cents  for  each  meal  and  75  cents  for  lodging."  Upon 
this  description  of  the  business  of  the  United  States  Hotel  Company 
the  question  Js'  whether  it  is  a  "corporation  engaged  principally 
in  manufacturing,  trading,  printing,  publishing,  or  mercantile  pur- 
suits," within  the  meaning  of  section  4  of  the  bankrupt  act. 

Allegation  of  the  petition  was  that  it  was  "a  corporation  engaged 
principally  in  trading."  That  it  was  not  a  corporation  engaged 
principally  in  "manufacturing,"  "printing,"  "publishing"  or  "mer- 
cantile pursuits"  is  clear,  and,  if  it  is  a  corporation  subject  to  being 
proceeded  against  as  an  involuntary  bankrupt,  it  must  be  because 
it  was  engaged  in  "trading"  within  the  meaning  of  that  term  of 
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the  law.  In  the  ordinary  meaning  of  the  term,  *'a  trader  is  one 
who  makes  it  his  business  to  buy  merchandise  or  goods  or  chattels 
and  to  sell  same  for  the  purpose  of  making  a  profit."  2  Bouv.  Law 
Diet.  741.  In  Black's  Law  Dictionary  a  trader  is  said  to  be  "one 
whose  business  is  to  buy  and  sell  merchandise  or  any  class  of  goods, 
deriving  a  profit  from  his  dealings.*'  That  one  engaged  principally 
in  "trading"  is  one  whose  chief  business  is  to  buy  and  sell  for 
profit  goods  and  chattels  is  well  settled.  In  re  Smith,  2  Low.  69, 
Fed.  Cas.  No.  12,981 ;  In  re  Cameron  Ins.  Co.  (D.  C.)  96  Fed.  756,  757 ; 
In  re  New  York,  etc.,  Water  Co.  (D.  C.)  98  Fed.  711;  In  re  Surety, 
etc.,  Co.,  121  Fed.  73,  66  C.  C.  A.  654. 

The  present  bankrupt  act  is  confessedly  narrower  in  its  applica- 
tion to  corporations  than  the  act  of  1867.  The  older  act  applied 
"to  all  money,  business,  or  commercial"  corporations.  The  present 
is  restricted  to  such  as  are  "principally  engaged  in  manufacturing, 
trading,  printing,  publishing,  or  mercantile  pursuits."  This  change 
in  terms  is  significant  of  a  purpose  to  restrict  the  act,  and  this  pur- 
pose must  be  taken  into  account  in  the  interpretation  of  the  terms 
used  to  describe  the  kind  of  corporation  to  which  the  new  act  ap- 
plies. That  the  business  of  keeping  a  hotel  involves  the  buying 
and  selling  of  articles  of  food  and  drink  is  true  only  in  a  very  lim- 
ited sense.  Such  a  business  does  not  involve  the  buying  of  goods 
or  merchandise  in  such  sense  as  is  understood  when  we  say  one 
is  engaged  in  trading.  The  articles  which  are  bought  are  not 
bought  to  be  sold  again  as  merchandise  or  goods  merely  for  the 
profit  between  cost  and  sale  price.  They  are  bought  to  be  made 
up  into  edible  food  or  drink,  and  in  that  form  to  be  served  to  guests 
as  food,  and  the  price  includes  rent,  service,  heat,  light,  etc. 

Until  changed  by  a  statutory  declaration  of  the  persons  compre- 
hended by  the  term  "trader,"  an  innkeeper  was  held  not  to  be  a 
trader.  Newton  v.  Trigg,  1  Showers,  96;  Luton  v.  Bigg,  Skinner, 
276,  291 ;  Willitt  v.  Thomas,  2  Chitty,  691 ;  Harman  v.  Clarkson, 
22  U.  C.  Com.  PI.  291.  Thus  in  Luton  v.  Bigg,  cited  above,  it  was 
said  of  an  innkeeper: 

*'He  is  in  the  nature  of  a  public  person,  and  his  bouse  and  occupation  a 
thing  of  necessity,  and  bis  gain  does  not  arise  from  the  Tictuals  which  he  sells, 
but  from  his  furniture  and  attendance." 

In  Newton  v.  Trigg,  cited  above,  it  was  said : 

**An  Innkeeper  cannot  get  bis  own  prices,  but  is  bound  to  a  reasonable 
price.  A  tradesman  may  sell  to  whom  he  pleases.  An  innkeeper  cannot  re- 
fuse his  guest.  He  doth  not  get  by  buying  and  selling.  He  gets  by  the  price 
and  hire  of  his  lodging,  also  by  the  profit  on  the  ale  of  kitchen.  The  profits 
from  his  stables  do  not  arise  from  hay  alone,  but  from  the  standing." 

In  view  of  the  fact  that  the  popular  meaning  of  the  term  "trader" 
and  its  technical  meaning,  as  defined  by  the  courts  prior  to  any 
statutory  definition  of  the  persons  comprehended  by  the  term 
"trader,"  did  not  include  one  who  keeps  a  hotel  or  inn,  is  there  any- 
thing in  the  act  of  1898  which  requires  so  broad  a  meaning  as  is 
now  insisted  upon?  The  act  of  18()7  forbids  a  discharge  to  a  "mer- 
chant or  tradesman"  who  had  not  kept  proper  books.  Blatchford, 
D'strict  Judge,  held  that  a  livery  stable  keeper  was  a  tradesman 
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within  the  meaning  of  this  clause,  because  he  bought  and  sold 
grain  and  hay  when  he  fed  horses  boarded  with  him.  In  re  Odell, 
Fed.  Cas.  No.  10,426.  It  also  appeared  in  that  case  that  he  bought 
and  sold  horses  and  vehicles,  buying  to  carry  on  the  business  and 
trading  or  selling  when  the  animal  or  vehicle  was  no  longer  suitable 
for  hiring.  This  fact  doubtless  influenced  the  result.  This  is 
claimed  to  be  a  judicial  construction  of  the  term  "trader,"  which 
we  are  to  presume  was  adopted  by  Congress  in  the  enactment  of 
the  present  law.  A  single  decision  resting  upon  peculiar  facts 
would  be  slender  authority  for  assuming  that  Congress  meant  to 
include  livery  stable  keepers  as  persons  "principally  engaged  in 
trading,"  because  horses  were  fed  with  provender  bought  for  that 
purpose.  In  re  Morton  Boarding  Stables  (D.  C.)  108  Fed.  791, 
District  Judge  Brown,  while  expressing  a  different  view,  followed 
the  case  as  a  judicial  interpretation  of  the  term  "trader"  under  the 
old  law,  which  it  was  reasonable  to  suppose  was  adopted  by  Con- 
gress as  a  proper  characterization  of  a  trader  under  the  new  law. 
Following  the  case  out  to  its  extreme  results.  Judge  Wellborn  held 
that  a  corporation  maintaining  a  private  hospital  for  consumptives, 
furnishing  them  the  usual  accommodations  of  a  hotel,  was  a  cor- 
poration principally  engaged  in  trading  or  mercantile  pursuits.  In 
re  Sanitorium  Co.  (D.  C.)  95  Fed.  271. 

But  In  re  Odell  was  not  the  only  definition  of  "tradesman"  under 
the  old  bankrupt  laws.  Thus  in  Hall  v.  Cooley,  Fed.  Cas.  No. 
0,928,  Judge  Conkling  held  that  livery  stable  keepers,  as  such,  were 
not  "merchants  or  persons  using  the  trade  of  merchandise,"  under 
the  bankrupt  law  of  1841.  He  also  held  that  the  owner  of  timber 
lands,  who  cut  his  trees  and  made  them  into  lumber,  was  neither 
a  merchant  nor  a  trader.  In  this  case  Judge  Conkling  refers  to 
Act  6  Geo.  IV,  c.  16,  passed  in  1825,  as  having  extended  the  scope 
of  the  bankrupt  laws  by  a  list  of  persons  included  as  tradesmen 
or  merchants.  Among  these  classes  brought  under  the  law  were 
"persons  who  seek  -their  living  by  buying  and  letting  for  hire." 
But,  said  the  judge: 

**Congress  not  having  seen  fit  to  adopt  this  provision,  it  is  entirely  clear  that 
any  decisions  foimded  on  it  are  inapplicable  here.'' 

Judge  Lowell  twice  defined  a  "tradesman"  under  the  act  of  1867. 
After  referring  to  the  perplexities  growing  out  of  the  indefiniteness 
of  the  class  called  "tradesmen"  or  "traders"  under  English  usages, 
and  to  the  fact  that  the  Parliament  had  put  to  rest  many  trouble- 
some questions  by  the  act  already  referred  to,  by  giving  a  list  of 
the  occupations  which  should  constitute  trading  within  the  English 
bankrupt  laws,  said  that  our  Congress  had  not  defined  a  tradesman, 
and  that  "the  question  is,  therefore,  addressed  to  the  common  usage 
of  this  country,  and  to  the  judge's  knowledge  of  his  own  language. 
The  meaning  of  'tradesman,' "  said  he,  "is  substantially  the  same 
as  'shopkeeper/  'Merchant,'  in  this  connection,  contrasts  with 
'tradesman,'  as  the  greater  with  the  less,  and  not  vice  versa."  He 
held,  therefore,  in  Re  Cote,  2  Low.  374,  Fed.  Cas.  No.  3,267,  that 
a  fanner  who  occasionally  bought  and  sold  horses,  cattle,  and  hay 
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was  not  bound  to  keep  books  as  a  tradesman.  In  the  case  of  In 
re  Smith,  2  Low.  69,  Fed.  Cas.  No.  12,981,  Judge  Lowell  again  de- 
fined a  tradesman  as  "one  who  makes  it  his  business  to  buy  mer- 
chandise or  goods  and  chattels  to  sell  the  same  for  the  purpose  of 
making  a  profit."  A  railway  contractor  was  held  not  to  be  a  trades- 
man. In  the  case  of  In  re  Stickney,  Fed.  Cas.  No.  13,439,  Judge 
Dillon  held  that  the  word  "tradesman"  in  the  act  of  1867  must  be 
given  the  narrow  meaning  originally  attached  to  it  under  the  Eng- 
lish bankrupt  laws,  and  meant  a  small  shopkeeper  or  merchant. 

It  follows  that,  if  any  importance  is  to  be  attached  to  the  mean- 
ing of  the  word  "tradesmah"  under  the  prior  bankrupt  laws  by 
reason  of  judicial  construction  of  the  term  by  the  inferior  courts, 
the  great  weight  of  authority  was  in  favor  of  a  construction  which 
accorded  with  the  popular  meaning  of  the  term  and  with  the  opin- 
ion of  the  English  judges  prior  to  the  British  act  of  1825,  which 
specifically  prescribed  the  occupations  embraced  under  the  term 
"trader."  The  Congress  has  not  seen  fit  to  define  the  occupations 
which  are  meant  to  be  included  under  the  description  of  corpora- 
tions "engaged  principally  in  trading."  That  its  "principal  busi- 
ness" shall  be  "trading"  is  required,  for  if  trading  be  a  minor  object, 
wholly  incidental  to  some  greater  purpose,  it  is  not  then  embraced 
among  the  corporations  subject  to  the  law.  Then,  again,  it  is  in- 
ferable that  Congress  intended  that  the  term  "trading"  should  mean 
an  occupation  different  from  that  of  a  "manufacturer,"  or  of  one 
engaged  in  "mercantile  pursuits."  Otherwise  the  different  terms 
would  not  have  been  used. 

In  view  of  the  manifest  intention  of  Congress  to  restrict  the  oper- 
ation of  this  law  in  respect  of  its  application  to  involuntary  pro- 
ceedings against  corporations,  and  to  the  fact  that  the  word  "trad- 
ing" is  used  in  contradistinction  to  the  words  descriptive  of  other 
occupations,  we  conclude  that  the  term  "trading"  is  used  in  its  well- 
defined,  limited  sense  as  understood  before  the  English  parHamen- 
tary  act  of  1825,  and  that  a  corporation  engaged  in  keeping  an  inn 
or  hotel  is  not  a  corporation  principally  engaged  in  trading  or  mer- 
cantile pursuits.  The  general  trend  of  opinion  has  favored  such 
a  limited  interpretation.  In  re  Surety  Guarantee  &  Trust  Co.,  121 
Fed.  73,  75,  56  C.  C.  A.  654;  Philpot  v.  O'Brion,  126  Fed.  167,  61 
C.  C.  A.  Ill ;  In  re  New  York  Water  Co.  (D.  C.)  98  Fed.  711.  In 
re  Pacific  Coast  Warehouse  Co.  (D.  C.)  123  Fed.  749,  a  warehouse 
company  was  held  not  to  be  a  trading  corporation.  A  company 
to  buy  and  sell  stocks  and  bonds  was  held  not  to  be  a  trading  com- 
pany in  Re  Surety  Guarantee  &  Trust  Co.,  cited  above.  Nor  a  fire 
insurance  company.  In  re  Cameron  Co.  (D.  C.)  96  Fed.  756.  Nor 
a  building  and  loan  association.  In  re  New  York  Building-Loan 
Banking  Co.  (D.  C.)  127  Fed.  471.  Nor  a  water  company.  98  Fed. 
711.  Nor  a  theatrical  company.  In  re  Oriental  Society  (D.  C.)  104 
Fed.  975.  Nor  a  laundry  company.  In  re  White  Star  Laundry 
Co.  (D.  C.)  117  Fed.  570.  Nor  a  transportation  company.  In  re 
Phil.  Transp.  Co.  (D.  C.)  114  Fed.  403.  Nor  a  freight  forwarding 
company,  although  it  did  some  trading.  In  re  Quimby  Forwarding 
Co.  (D.  C.)  121  Fed.  139.     Nor  a  public  circulating  library.     In  re 
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Parmelee  Library,  120  Fed.  235,  56  C.  C.  A.  583.  Nor  a  social  club. 
In  re  Fulton  Club  (D.  C.)  113  Fed.  997.  Nor  a  mining  company. 
In  re  Elk  Park  Mining  &  Milling  Co.  (D.  C.)  101  Fed.  422;  In  re 
Woodside  Coal  Co.  (D.  C.)  105  Fed.  56 ;  In  re  Keystone  Coal  Co. 
(D.  C.)  109  Fed.  872. 

By  amendments  mining  companies  have  recently  been  brought 
within  the  act,  "not  by  the  use  of  broad  general  language,  but  by 
the  addition  of  'mining'  to  the  pursuits  mentioned  in  the  original 
act."  "The  positive  inclusion  of  mining  companies,  and  mining 
companies  alone,  indicates  a  recognition  by  Congress  that  the  words 
'trading*  and  'mercantile'  in  the  original  act  were  not  intended  to 
be  the  equivalent  of  'moneyed  business  or  commercial  corporations* 
under  the  act  of  1867."  In  re  Quimby  Forwarding  Co.  (D.  C.)  121 
Fed.  139,  141. 

In  the  case  of  In  re  Chesapeake  Oyster  &  Fish  Co.  (D.  C.)  112 
Fed.  961,  Judge  Hallett  held  that  a  corporation  engaged  in  keep- 
ing a  restaurant  and  saloon  was  not  a  trading  corporation,  and  dis- 
tinctly disapproved  of  In  re  San  Gabriel  Sanatorium  Co.  (D.  C.)  95 
Fed.  271,  and  In  re  Morton  Boarding  Stables  (D.  C.)  108  Fed.  791. 
In  Re  Barton  Hotel  Co.,  12  Am.  Bankr.  Rep.  335,  Justice  Stafford 
of  the  Supreme  Court  of  the  District  of  Columbia  said  "that  the 
principal  and  distinguishing  features  of  the  hotel  business  was  not 
the  purchase  and  sale  of  commodities,  but  the  furnishing  of  the 
traveling  public  with  a  temporary  home,  with  bed  and  board  and 
service,  and  the  ordinary  comforts  of  an  abiding  place,"  and  that 
it  would  be  "a  great  stretch  of  language  which  could  enable  us  to 
speak  of  such  a  business  as  a  trading  or  mercantile  business." 

Reverse  the  adjudication,  and  remand,  with  direction  to  dismiss 
the  petition,  with  costs. 


(134  Fed.  229.) 

WOODS  V.  LITTLE. 

(CJIrcuit  Court  of  Appeals,  Third  Circuit.    January  9,  1905.) 

No.  30. 

1  Bankbuptct— Vested  Remainders— Duty  to  Schedule. 

A  bankrupt's  grandfatlier  bequeathed  two-thirds  of  the  income  of  his 
estate  to  his  widow  for  life,  and  the  other  one-third  to  his  daughter 
E.  for  life  or  before  marriage,  and  that  in  the  event  of  the  death  of  the 
widow  before  the  marriage  or  death  of  B.  two-thirds  of  the  income  should 
be  paid  to  E.  and  the  balance  to  his  daughter  M.  A  subsequent  clause  of 
the  will  provided  that  at  the  marriage  or  death  of  E.  the  remainder  of 
the  estate  should  be  soldt  and  the  proceeds  divided  equally  among  all  of 
his  children,  share  and  share  alike,  except  his  son  G.,  and  that,  if  other 
of  his  children  should  die»  leaving  children  living  at  testator's  death,  the 
share  of  such  deceased  child  should  be  given  to  his  or  her  child  or  children. 
Testator  left  him  surviving  a  widow  and  five  children.  One  of  the  tes- 
tator's sons  other  than  G.  thereafter  died  intestate,  unmarried,  and  with- 
out issue,  as  did^his  daughter  M.,  who  left  four  children,  one  of  whom 
was  the  bankrupt.  Held,  that  the  bankrupt  had  a  vested  interest  in  his 
grandfather's  estate,  which  he  was  required  to  schedule  as  a  part  of  his 
estate  in  bankruptcy. 
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2.  Sams— Interest  in  Estates— Failube  to  Schedule— Fbaud—Dischaboe. 
Where  the  question  whether  a  bankrupt's  interest  in  his  grandfather's 
estate  was  vested  or  contingent  was  difficult  of  solution,  and  the  bank- 
rupt had  previously  been  advised  by  counsel  that  he  had  no  interest  in 
his  grandfather's  estate  on  which  he  could  raise  money,  his  failure  to 
schedule  such  interest  as  a  part  of  his  estate  in  bankruptcy  did  not  pre- 
clude his  discharge  on  the  ground  that  he  had  "knowingly  and  fraudu- 
lently" concealed,  while  a  bankrupt,  property  belonging  to  his  estate  in 
bankruptcy. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Western 
District  of  Pennsylvania. 

Charles  A.  Woods,  for  appellant. 
H.  H.  Rowand,  for  appellee. 

Before  ACHESON,  DALLAS,  and  GRAY,  Circuit  Judges. 

GRAY,  Circuit  Judge.  The  appellee,  Frederick  Vogel  Little,  on 
November  9,  1902,  filed  his  voluntary  petition  in  bankruptcy.  With 
his  petition  were  filed  schedules  in  due  form.  The  debtor  was  duly 
adjudged  a  bankrupt,  and  the  matter  referred  to  a  referee.  On  Feb- 
ruary 18,  1903,  the  bankrupt  filed  his  petition  for  discharge.  On  pro- 
ceedings had  thereon,  opposition  was  made  to  the  said  discharge  b\ 
the  appellant,  Edward  A.  Woods,  the  principal  creditor  of  the  bank- 
rupt. Formal  objections  to  the  discharge  of  the  bankrupt  were  filed 
March  24,  1903,  two  of  which  were  as  follows : 

'*2nd.  Knowingly  and  fraudulently  concealed  while  a  bankrupt,  from  his 
trustee,  property  belonging  to  his  estate  in  bankruptcy,  viz.,  valuable  inter- 
ests in  the  estate  of  his  mother,  Martha  J.  Little,  deceased,  and  his  grand- 
father, William  Agnew,  deceased,  now  in  the  hands  of  the  Olrard  Trust 
Company,  of  Philadelphia,  Pa.,  executor  and  trustee,  said  interests  consist- 
ing of  both  real  and  personal  property.** 

"Fourth.  Knowingly  and  fraudulently  made  a  false  oath  in  relation  to  said 
proceedings  in  bankruptcy,  viz.,  in  his  said  schedules,  signed  and  sworn  to. 
Schedule  B.  Form  4,  in  averring  that  he  has  no  property  in  reversion,  re- 
mainder or  expectancy,  including  property  held  in  trust  for  the  debtor,  or 
subject  to  any  right  or  power  to  dispose  of  or  to  charge  whereas  said  aver- 
ments were  false  and  untrue,  said  bankrupt  having  valuable  interests  in 
both  real  and  personal  property,  through  the  said  estates  of  his  grandfather, 
William  Agnew,  deceased,  and  his  mother,  Martha  J.  Little,  deceased,  which 
said  bankrupt  well  knew." 

These  objections  were  referred  to  the  referee,  as  a  special  master 
to  take  testimony  and  make  report  thereof  to  the  court  and  of  his  find- 
ings of  fact,  together  with  his  recommendation  in  favor  of  or  against 
said  discharge.  Pursuant  to  said  order,  a  hearing  was  had  before 
the  referee,  and  testimony  taken  pertinent  to  the  questions  raised  by 
said  second  and  fourth  objections.  Pending  this  reference,  a  petition 
was  presented  to  the  referee,  by  the  trustee,  for  an  order  on  the  bank- 
rupt to  execute  an  assignment  or  conveyance  of  his  interest  in  certain 
property  referred  to  in  the  second  objection  above  recited.  From  the 
evidence  before  the  referee,  the  following  facts  appear: 

William  Agnew,  the  grandfather  of  the  bankrupt,  died  in  or  about 
the  year  1866,  having  made  and  executed  his  last  will  and  testament, 
which  was  after  his  death  duly  admitted  to  probate.  It  appears  that 
the  estate  of  the  said  testator  consisted  of  personal  property  worth, 
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approximately,  $33,000,  and  certain  real  estate,  consisting  of  a  house 
and  lot  in  the  city  of  Philadelphia.  The  will,  after  first  bequeathing 
the  sum  of  $500  to  his  wife  and  his  daughter,  Elizabeth,  respectively, 
devises  the  house  and  lot  to  his  wife  for  life,  and  after  her  death  to  his 
daughter,  Elizabeth,  for  life,  or  until  her  marriage,  and  provides  that 
at  the  marriage  or  death  of  his  daughter,  Elizabeth,  the  said  house  and 
lot  shall  fall  back  as  part  of  the  residue  of  the  estate  and  be  sold,  and 
the  proceeds  divided  amongst  his  children  as  afterwards  in  said  will 
is  directed.    The  will  further  provides : 

**Fiftb.  I  give  and  bequeflth  to  my  dear  wife  and  to  my  daughter,  Eliza- 
beth, the  income  of  my  whole  estate  to  be  enjoyed  by  my  said  wife  during 
her  lifetime  and  by  my  daughter,  Elizabeth,  until  she  marries,  in  the  propor- 
tion of  2/3  of  said  income  to  be  for  the  sole  use  of  my  said  widow,  and  1/3 
for  the  sole  use  of  my  said  daughter,  Elizabeth,  and  in  the  event  of  the 
death  of  my  said  widow  before  the  marriage  or  death  of  my  said  daughter, 
Elizabeth,  then  my  will  is  that  I  direct  tliat  2/3  of  the  income  of  my  said 
estate  be  for  the  use  of  my  said  daughter,  Elizabeth,  and  given  to  her  so 
long  as  she  remains  unmarried,  and  the  remaining  1/3  be  paid  to  my  daugh- 
ta,  Mary  Jane  Little.  But  at  the  marriage  of  my  said  daughter,  Elizabeth, 
or  at  her  death,  then  I  direct  that  my  whole  estate,  both  real  and  personal, 
not  disposed  of  by  this  will,  shall  be  sold  by  my  executors,  and  the  pro- 
ceeds of  it  divided  equally  amongst  all  my  children,  share  and  share  alike, 
except  my  son,  George.  •  •  •  And  if  other  of  my  cWldren  should  die 
leaving  children  living  at  my  death,  I  desire  and  direct  that  the  share  of 
each  deceased  child  shall  be  given  to  his  or  her  child  or  children,  as  the  case 
may  be.*' 

There  were  living  at  William  Agnew's  death,  a  widow  and  five  chil- 
dren, viz.,  Elizabeth  Agnew,  Martha  Jane  Little  (the  bankrupt's  moth- 
er), George  W.  Agnew,  James  B.  Agnew,  and  Harris  S.  Agnew.  The 
said  James  B.  Agnew  has  since  died,  intestate,  unmarried,  and  without 
issue,  and  said  Elizabeth  Agnew  is  living  and  unmarried,  and  about 
the  age  of  56  years.  The  testator's  widow  died  in  the  year  1874. 
Martha  Jane  Little  died  about  the  year  1875,  leaving  four  children, 
one  of  whom  was  the  bankrupt.    The  referee,  in  his  report,  says : 

The  learned  counsel  for  the  bankrupt  strenuously  contends  that  the  in- 
terest of  the  bankrupt  under  the  will  of  his  grandfather,  William  Aguew, 
was  contingent  and  of  such  a  character  as  did  not  pass  to  his  trustee  under 
the  provisions  of  the  bankruptcy  law.  After  a  careful  consideration  of  the 
very  nnmerous  and  in  some  instances  seemingly  conflicting  authorities  upon 
the  subject  of  contingent  interests,  I  am  of  opinion  that  the  interests  of  the 
children  of  William  Agnew  in  his  estate  were  vested  interests  and  not  con- 
tingent under  the  terms  of  his  will,  and  that  the  interest  of  said  Martha 
Jane  Little  at  her  death  descended  to  and  became  the  property  of  her  chil- 
dren, including  the  bankrupt  in  this  case.  See,  In  re  Twaddell,  6  Am.  Bankr. 
Rep.  539,  110  Fed.  145,  where  most  of  the  cases  on  the  subject  of  vested  and 
contingent  interests  are  cited  and  discussed  by  Judge  Bradford,  in  delivering 
the  opinion.  An  order  may  be  drawn  directing  the  bankrupt  to  execute  a 
transfer  and  conveyance  of  his  interest  in  the  property,  found  by  this  opin- 
ion to  belong  to  him,  in  such  form  as  may  be  approved  by  counsel  and  the 
court  hereafter." 

This  finding  and  order  of  the  referee  was  afterwards  approved  by 
the  learned  judge  of  the  District  Court,  and  the  said  bankrupt  ordered 
and  directed  to  execute  and  deliver  to  the  said  trustee  in  bankruptcy 
a  proper  assignment  and  conveyance  of  his  interest  in  the  property 
referred  to. 
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In  the  matter  of  the  petition  of  the  bankrupt,  for  his  discharge,  the 
said  referee,  as  special  master,  took  testimony,  in  addition  to  that  al- 
ready recited,  bearing  upon  the  right  of  the  tfSinkrupt  to  claim  his 
discharge,  including  that  of  the  bankrupt  himself.  From  this  testi- 
mony, it  appears  that  from  the  time  the  bankrupt  came  of  age,  in  1877, 
until  the  death  of  his  father,  in  1899,  the  income  from  the  one-third 
interest  of  his  mother  in  her  father's  personal  estate,  was,  by  assign- 
ment, paid  to  his  father,  or  for  his  father's  use  in  keeping  up  certain 
policies  of  life  insurance.  At  all  events,  the  bankrupt's  one-twelfth 
interest  in  said  income  was  not  paid  to  him  until  after  his  father's 
death.  Between  that  time  and  the  filing  of  his  petition,  the  bankrupt 
says  he  received  half-yearly  installments  of  $60  or  $70  from  the  Girard 
Trust  Company,  the  trustee  of  his  grandfather's  estate.  He  also  ac- 
knowledges having  told  the  said  Woods,  the  objecting  creditor,  that 
he  had  some  contingent  interest  in  his  grandfather's  estate.  He  also 
testifies  that  in  '93  or  '94,  he  had  applied  to  counsel  in  Philadelphia, 
to  see  whether  he  could  raise  money  upon  his  interest  in  his  grand- 
father's estate,  and  received  the  opinion  that  he  had  no  interest  which 
he  could  transfer  or  convey;  in  other  words,  that  his  interest  was  a 
contingent  and  not  a  vested  interest  That  this  opinion  was  given  him, 
is  not  denied. 

The  sole  question  to  be  determined  upon  the  petition  for  the  bank- 
rupt's discharge,  was,  whether  he  honestly  believed,  at  the  time  of 
making  his  schedule,  that  he  had  no  vested  interest  in  his  grandfather's 
estate,  which  he  could  assign  or  transfer  to  the  trustee,  and  that  his 
interest  was  only  a  contingent  one,  as  stated  to  him  by  his  counsel, 
and  not  available  for  his  creditors.  Whether  the  bankrupt  "know- 
ingly" and  "fraudulently"  concealed  his  interest  in  his  grandfather's 
estate,  under  the  circumstances,  is  a  question  of  intent  addressed  to 
the  sound  judgment  of  the  court.  The  learned  judge  of  the  court 
below  filed  the  following  opinion  upon  the  exceptions  to  the  referee's 
report : 

"After  a  careful  consideration  we  are  constrained  to  differ  from  th^  con- 
clusion reached  and  reoom mended  by  the  special  commissioner.  Without  dis- 
cussing In  detail  the  particular  facts  and  circumstances  of  this  case,  we  are 
of  opinion  the  failure  of  the  bankrupt  to  return  in  his  schedules  the  Interest 
complained  of,  Is  not  nec^essarily  attributable  to  a  fraudulent  purpose.  In- 
deed the  question  of  whether  he  had  such  an  interest  as  passed  under  the 
bankrupt  law  was  not  easy  of  solution.  The  question  of  his  right  to  discharge 
Is  a  close  one,  but  on  the  whole,  we  Incline  to  the  opinion  a  discharge  should 
be  granted.    It  may  accordingly  be  prepared." 

This  judgment  of  the  court  below,  involving  as  it  does  a  reversal  of 
the  opinion  of  the  learned  referee,  was  presumably  the  result  of  a 
more  than  ordinarily  thorough  consideration  of  the  whole  case.  The 
question  of  discharge  is  one  addressed  to  the  sound  judicial  discretion 
of  the  judge.  With  that  discretion,  we  would  be  loth  to  interfere, 
except  in  a  case  amounting  to  an  abuse  thereof.  A  careful  review  of 
all  the  evidence  in  this  case  does  not  convince  us  that  a  reversal  of  the 
judgment  below  is  required  at  our  hands. 

The  order  of  discharge  is  therefore  affirmed. 
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(134  Fed.  61.) 

In  re  ABBEY  PRESS. 

(Circuit  Court  of  Appeals,  Second  Circuit    December  20,  1904.) 

No.  25. 

t  Bakkbuptct  —  Seoxjbed  Claimants  —  Examination— Ordee— Clerk— Pow- 
ers. 

Bankr.  Act  July  1,  1898,  c.  541,  §  21a,  30  Stat  552  [U.  S.  Comp.  St  1901, 
p.  3430],  provides  that  a  court  of  bankruptcy  may  by  order  require  any 
designated  person  to  appear  in  court  or  before  a  referee  to  be  examined. 
Genera]  bankruptcy  order  No.  3  (89  Fed.  iv,  32  C.  C.  A.  Til)  declares  that 
all  process,  summons,  and  subpoenas  shall  issue  out  of  the  court  under 
seal  thereof,  and  be  tested  by  the  clerk,  and  that  blanks,  with  the  signa- 
ture of  the  clerk  and  seal  of  the  court,  may  be  furnished  to  the  referees. 
Held,  that  an  order  for  the  examination  of  a  secured  creditor  in  bank- 
ruptcy proceedings  was  not  void  because  it  was  executed  by  the  clerk, 
and  not  by  order  of  the  court 

2.  Same— SuBPCEN A— Seal— Waiver. 

Where  a  witness  appeared  for  examination  before  a  referee  in  bank- 
ruptcy without  objection  on  the  ground  that  the  subpoena  was  not  sealed, 
the  defect  was  waived. 

3.  Same. 

Where  a  witness  was  actually  present  before  the  referee  in  bankruptcy 
for  examination  when  an  order  that  he  be  sworn  was  made,  the  fact  that 
the  subpoena  issued  and  served  upon  him  was  not  sealed  was  immaterial. 

4.  Same—~Referee8-^— PO^VERS 

Bankr.  Act  July  1.  1898,  c.  541,  §  21a,  30  Stat  552  [U.  S.  Comp.  St 
1901,  p.  3430],  authorizes  a  court  of  bankruptcy  to  require  any  designated 
person  to  appear  before  a  referee  for  examination,  etc.,  and  section  la, 
d.  7,  30  Stat  544  [U.  S.  Comp.  St.  1901,  p.  3419],  defines  "court"  to  mean 
a  court  of  bankruptcy  in  which  the  proceedings  are  pending,  and  may 
include  the  referee.  Section  38,  els.  2,  4,  30  Stat.  555  [U.  S.  Comp.  St 
1901,  pp.  3435,  3436]  authorize  referees  in  bankruptcy  to  exercise  the 
powers  vested  in  courts  of  bankruptcy  for  the  examination  of  persons  as 
witnesses,  eta,  and  to  perform  such  duties,  except  as  to  questions  arising 
out  of  applications  of  bankrupts  for  compositions  or  discharges,  as  are 
conferred  on  courts  of  bankruptcy,  and  as  shall  be  prescribed  by  the 
rules  and  orders  thereof;  and  general  bankruptcy  order  No.  12,  subd.  1 
(89  Fed.  vii,  32  C.  C.  A.  xvi),  provides  that  all  the  proceedings,  except 
such  as  are  required  by  the  act  or  by  the  general  orders  to  be  before  the 
Judge,  shall  be  had  before  the  referee.  Held,  that  where  a  bankruptcy 
proceeding  had  been  referred  generally  to  the  referee,  as  authorized  by 
Bankr.  Act  July  1,  1898,  c.  541,  §  22,  30  Stat  552  [U.  S.  Comp.  St  1901, 
p.  3431],  the  referee  had  jurisdiction  to  order  a  secured  creditor  to  appear 
before  him  for  examination. 

5.  Same— Referees— Qualification  to  Act— Statutes— Construction. 

Bankr.  Act  July  1,  1898,  c.  541,  I  39b,  30  Stat.  556  [U.  S.  Comp.  St  1901, 
p.  34361,  providing  that  referees  shall  not  act  in  cases  in  which  they  are 
directly  or  indirectly  interested,  does  not  apply  to  the  interest  of  a  referee 
by  way  of  commissions  on  sums  paid  to  creditors  as  dividends. 

8.  Statutes — Constitutionality— Circuit  Court  of  Appeals— Jurisdiction. 
The  Circuit  Court  of  Appeals  has  no  Jurisdiction  to  determine  a  ques- 
tion of  the  construction  or  application  of  the  federal  Constitution  with 
reference  to  the  validity  of  Bankr.  Act  July  1,  1898.  c.  541,  §  38,  els. 
2,  4,  30  Stat  555  [U.  S.  Comp.  St  1901,  pp.  3435.  3436],  prescribing  the 
jurisdiction  of  referees  in  bankruptcy. 

7  6.  Jurisdiction  of  the  Circuit  Court  of  Appeals,  see  notes  to  Lau  Ow  Rew 
T.  United  States,  1  C.  C.  A.  6 ;  United  States  Freehold  Land  &  Emigration  Co. 
y.  Gallegos,  32  C.  C.  A.  475. 
G7  C.C.A.— U 
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7.  Same— Obdbbs  of  Refebee— Recitals. 

General  bankruptcy  order  No.  23  (89  Fed,  xl,  82  C.  C.  A.  xxvl),  providing 
that  In  orders  made  by  a  referee  It  shall  be  recited  according  to  the  fact 
that  notice  was  given,  and  the  manner  thereof,  or  that  the  order  was  made 
by  consent,  or  that  no  adverse  Interest  was  represented  at  the  hearing, 
or  that  the  order  was  made  after  hearing  adverse  Interests,  has  no  ap- 
plication to  a  mere  ruling  that  a  secured  creditor  be  sworn  before  the 
referee,  etc.,  or  that  he  shall  not  answer  certain  questions. 

a  Same. 

Under  Bankr.  Act  July  1,  1898,  c  541.  S  21a,  30  Stat  552  [U.  S.  Comp. 
St.  1901,  p.  3430],  providing  that  a  court  of  bankruptcy  may,  by  order, 
require  any  designated  person  to  appear  In  court  or  before  a  referee  to 
be  examined,  and  general  bankruptcy  order  No.  3  (89  Fed.  Iv,  32  C.  O.  A. 
vll),  providing  that  all  process,  subpoenas,  etc.,  shall  Issue  out  of  the  court, 
and  be  tested  by  the  clerk,  and  that  blanks,  with  the  signature  of  the  clerk 
and  seal  of  the  oourt,  etc.,  may  he  furnished  to  referees,  an  order  for  the 
examination  of  a  witness  made  by  a  referee  to  whom  a  bankruptcy  pro- 
ceeding had  been  referred  generally  was  not  an  order  of  the  referee,  but 
of  the  court 

9.  Same— Oral  Application— Discretion. 

Under  Bankr.  Act  July  1,  1898.  c.  541,  §  21a,  30  Stat.  552  [U.  S.  Oomp. 
St  1901,  p.  3430],  authorizing  the  court  of  bankruptcy  to  require  any 
designated  person  to  appear  In  court  or  before  a  referee  to  he  examined, 
it  Is  within  the  discretion  of  a  referee,  acting  as  a  court  of  bankruptcy, 
to  order  the  examination  of  a  third  person  on  an  oral  application. 

10.  Same— Right  to  Counsel. 

On  the  examination  of  a  secured  creditor  before  a  referee  In  bankruptcy 
as  authorized  by  Bankr.  Act  July  1,  1898,  c.  541,  f  21a,  30  Stat  552  [U. 
S.  Comp.  St  1901,  p.  3430],  It  is  within  the  judicial  discretion  of  the 
referee  to  refuse  to  permit  such  creditor  to  be  represented  by  counsel. 

11.  Same— Review. 

Where  a  secured  creditor  of  a  bankrupt  was  examined  as  a  witness 
before  a  referee  in  bankruptcy,  as  authorized  by  Bankr.  Act  July  1,  1898, 
c  541,  S  21a,  30  Stat  552  [U.  S.  Comp.  St  1901,  p.  3430],  he  was  entitled 
to  have  the  proceedings  before  the  referee  reviewed  by  a  Judge  of  the 
court,  as  authorized  by  general  bankruptcy  order  No.  27  (89  Fed.  x,  32 
C.  C.  A.  xxvll). 

Petition  for  Revision  of  Proceedings  of  the  District  Court  of  the 
United  States  for  the  Southern  District  of  New  York,  in  Bank- 
ruptcy. 

Roger  Poster,  for  petitioner. 
J.  N.  Barr,  for  respondent. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

TOWNSEND,  Circuit  Judge.  The  petitioner  is  the  holder  of 
a  chattel  mortgage  given  by  the  bankrupt.  He  had  been  exam- 
ined by  a  receiver  before  a  commissioner,  and  afterwards,  at  the 
request  of  the  attorney  for  the  trustee,  was  subpoenaed  to  appear 
before  the  referee  to  testify  and  produce  documents.  He  appear- 
ed with  counsel  and  produced  the  documents,  but  declined  to  be 
sworn. 

By  his  counsel,  he  made  a  preliminary  objection  to  the  examina- 
tion on  the  ground  that  the  subpoena  was  insufficient,  as  no  order 
had  been  obtained  by  the  trustee  for  the  examination  under  sec- 
tion 21a  of  the  bankruptcy  act  of  July  1,  1898,  c.  541,  30  Stat.  552 
[U.  S,  Comp.  St.  1901,  p.  3430] ;   that  he  had  been  previously  ex- 


Digitized  by  VjOOQ IC 


IN  BE  ABBEY  PBE88.  163 

amined  before  the  commissioner;  that  the  referee  had  no  jurisdic- 
tion to  make  any  order  under  section  21a  of  the  bankruptcy  act; 
and  that,  if  he  had  such  jurisdiction,  the  order  must  be  made  in 
writing,  and  only  upon  an  application  in  writing,  with  opportunity 
to  traverse  the  application  and  offer  evidence  in  opposition  to  its 
allegations;  and  he  asked  permission  to  offer  evidence  against 
such  application  and  the  making  of  the  order.  No  previous  ap- 
plication in  writing  or  written  order  having  been  made,  the  attor- 
ney for  the  trustee  orally  asked  for  an  order.  The  referee  there- 
upon overruled  all  of  said  objections,  and  directed  the  petitioner  to 
be  sworn,  and  to  submit  to  an  examination  forthwith,  which  peti- 
tioner declined  to  do.  The  attorney  for  the  trustee  objected  to 
petitioner's  being  represented  by  counsel,  on  the  ground  that  he 
was  merely  a  witness,  which  objection  was  sustained. 

All  of  said  rulings  were  excepted  to  by  counsel  for  the  petitioner. 
He  contends  that  as  the  statute  (section  21a)  provides  that  "a  court 
of  bankruptcy  may  *  *  *  by  order  require  any  designated 
person  to  appear  in  court  or  before  a  referee  *  *  *  to  be  ex- 
amined," etc.,  such  order  could  not  be  issued  by  the  clerk,  and  that 
the  subpoena  was  invalid  because  it  was  issued  by  the  clerk,  and 
not  by  order  of  the  court,  and  under  its  seal. 

General  orders  in  bankruptcy  No.  3  (89  Fed.  iv,  32  C.  C.  A.  vii), 
provides : 

"All  procesSt  summons  and  sabpoenas  shall  issue  out  of  the  court,  under  the 
seal  thereof,  and  be  tested  by  the  clerk ;  and  blanks,  with  the  signature  of 
the  clerk  and  seal  of  the  court,  may,  upon  application,  be  furnished  to  the 
referees." 

This  order  would  seem  to  provide  for  the  procedure  which  was 
apparently  followed  in  the  present  case,  namely,  the  delivery  by  the 
referee  of  such  a  subpoena.  This  course  would  seem  to  be  justi- 
fied by  the  act  and  rule. 

The  subpoena  did  not  bear  the  seal  of  the  court.  The  petitioner, 
however,  attended  before  the  referee,  and  does  not  seem  to  have  made 
the  objection  there.  This  defect  was  therefore  waived  by  the  appear- 
ance of  the  witness  without  objection  on  that  ground,  and,  as  he  was 
actually  before  the  referee  when  the  order  to  be  sworn  was  made,  the 
absence  of  the  seal  is  immaterial. 

Counsel  for  petitioner  further  contends  as  follows:  (1)  That  the 
referee  had  no  power  to  order  the  examination,  because  the  statute 
grants  such  power  to  the  court  alone,  and  that  it  appears  that  the  word 
"court"  does  not  there  include  the  referee,  because  of  the  reference  in 
the  context  to  the  place  of  examination  as  "in  court  or  before  si  referee." 
(2)  That  section  38  of  the  law  (30  Stat.  555  [U.  S.  Comp.  St.  1901,  p. 
3435])  confines  the  powers  of  referees  on  this  subject  to  "the  adminis- 
tering of  oaths  to  and  the  examination  of  persons  as  witnesses"  upon 
issues  of  fact,  whose  appearance  is  lawfully  compelled,  "and  for  re- 
quiring the  production  of  documents  in  proceedings  before  them,"  and 
that  therefore  this  proceeding  was  not  properly  before  the  referee.  (3) 
That  the  jurisdiction  conferred  by  section  38  does  not  apply  to  the  case 
at  bar,  because  the  proceedings  herein  were  not  pending  before  the 
referee  at  the  time  the  order  was  made. 
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Section  21a  of  the  bankruptcy  act  (30  Stat  552  [U.  S.  Comp.  St. 
1901,  p.  3430])  provides  as  follows: 

"A  court  of  bankruptcy  may,  upon  application  of  any  officer,  bankrupt,  or 
creditor,  by  order  require  any  designated  person,  including  the  bankrupt 
•  •  •,  to  appear  in  court  or  before  a  referee  or  the  Judge  of  any  state 
court,  to  be  examined  concerning  the  acts,  conduct,  or  property  of  a  bankrupt 
whose  estate  is  in  process  of  administration  under  this  act    •    •    •" 

Section  la,  cl.  7,  30  Stat.  544  [U.  S.  Comp.  St  1901,  p.  3419]  pro- 
vides that: 

"  'Court'  shall  mean  the  court  of  bankruptcy  in  which  the  proceedings  are 
pending,  and  may  include  the  referee." 

Section  38,  els.  2,  4,  30  Stat.  555  [U.  S.  Comp.  St  1901,  pp.  3435, 
3436],  respectively  vests  the  referees  with  jurisdiction  to: 

"Exercise  the  powers  vested  in  courts  of  bankruptcy  for  the  administering 
of  oaths  to  and  the  examination  of  persons  as  witnesses  and  for  requiring  the 
production  of  documents  in  proceedings  before  them,  except  the  power  of  com- 
mitment" 

** Perform  such  part  of  the  duties,  except  as  to  questions  arising  out  of  the 
applications  of  bankrupts  for  compositions  or  discharges,  as  are  by  this  act 
conferred  on  courts  of  bankruptcy  and  as  sliall  be  prescribed  by  rules  or  orders 
of  the  courts  of  bankruptcy  of  their  respective  districts,  except  as  herein 
otherwise  provided." 

General  orders  in  bankruptcy  No.  12,  subd.  1  (89  Fed.  vii,  32  C.  C.  A. 
xvi),  provides  that,  after  the  order  referring  a  case  to  the  referee, 
"all  the  proceedings,  except  such  as  are  required  by  the  act  or  by  these 
general  orders  to  be  had  before  the  judge,  shall  be  had  before  the 
referee." 

The  proceedings  required  by  the  act  to  be  had  before  the  judge 
are  applications  for  discharge,  for  approval  of  compositions,  for  pun- 
ishment for  contempt,  contested  involuntary  petitions  in  bankruptcy, 
and  all  petitions  for  adjudication  when  the  judge  is  in  the  district. 
The  proceedings  other  than  these  required  by  the  general  orders  to  be 
had  before  the  judge  are  applications  for  injunctions  to  stay  proceedings 
of  a  court  or  officer  of  the  United  States  or  of  a  state,  and  for  the  re- 
moval of  a  trustee. 

No  question  is  made  but  that  this  case  had  been  referred  generally  to 
the  referee,  as  provided  in  section  22  of  the  act  (30  Stat.  552  [U.  S. 
Comp.  St.  1901,  p.  3431]).  The  referee,  therefore,  constituted  a  court, 
with  all  the  powers  of  the  court,  for  the  purposes  of  this  examination. 

The  contention  that  the  proceeding  was  not  pending  at  the  time 
when  the  order  was  made  is  not  well  founded.  Section  38a  of  the  act 
invests  the  referees  with  jurisdiction  to  "consider  all  petitions  referred 
to  them  *  ♦  *  and  make  the  adjudications,"  etc.  And  thereafter, 
under  general  order  No.  12,  supra,  all  the  proceedings,  except  those 
enumerated  above,  are  to  be  had  before  the  referee. 

Jurisdiction  of  the  cause  having  been  thus  expressly  conferred  by 
statute,  the  subsequent  proceedings  are  incident  or  necessary  to  the 
exercise  by  referees  of  their  jurisdictions,  within  the  principle  dis- 
cussed by  counsel  for  petitioner. 

Counsel  for  petitioner  claims  that,  as  the  referee  would  have  a  com- 
mission of  1  per  cent,  upon  the  amount  collected,  a  statute  ^ving  him 
authority  to  compel  the  examination  before  himself  of  a  third  person. 
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against  whom  it  was  sought  to  establish  a  claim  on  behalf  of  the  estate, 
would  be  void,  as  unconstitutional,  or  at  least  so  inconsistent  with  the 
fundamental  law  that  no  doubtful  language  should  be  construed  to  in- 
clude such  authority.  It  seems  clear  that  the  act  and  general  orders, 
taken  together,  do  give  this  authority.  The  only  pertinent  statutory 
limitation  upon  the  powers  of  referees  in  this  connection  is  that  they 
"shall  not  act  in  cases  in  which  they  are  directly  or  indirectly  inter- 
ested." Section  39b,  30  Stat  556  [U.  S.  Comp.  St.  1901,  p.  3436]. 
This  provision  cannot  apply  to  the  compensation  by  way  of  commis- 
sions or  sums  paid  as  dividends,  etc.,  because,  if  so  applied,  the  effect 
would  be  to  disqualify  the  referee  from  acting  in  any  case.  The  ref- 
eree's commission  is  upon  the  amount  paid  creditors,  not  necessarily  up- 
on the  amount  collected,  which  might  be  largely  disbursed  in  making 
the  collection.  Referees,  in  the  performance  of  their  duties,  must  be 
constantly  deciding  matters  which  will  affect  the  amount  paid  to  cred- 
itors. The  amount  of  allowance  of  attorneys  and  appraisers,  the  de- 
cision of  applications  by  third  parties  for  property  in  the  custody  of 
the  trustee,  but  claimed  to  belong  to  them,  must  always  affect  their 
commissions.  If  the  statute  were  held  unconstitutional  on  this  ground, 
such  ruling  would  terminate  substantially  all  of  the  present  procedure 
thereunder.  So  far,  however,  as  this  contention  raises  a  question  of  the 
construction  or  application  of  the  Constitution  of  the  United  States, 
such  question  of  constitutionality  is  one  over  which  we  have  no  juris- 
diction, and  which  is  not  before  us  for  review.  United  States  v.  Lee 
Yen  Tai,  113  Fed.  465,  61  C.  C.  A.  299;  United  States  v.  Jahn,  155 
U.  S.  109,  15  Sup.  Ct.  39,  39  L.  Ed.  87 ;  Carter  v.  Roberts,  177  U.  S. 
496,  20  Sup.  Ct.  713,  44  L.  Ed.  861. 

Counsel  for  petitioner  further  contends  that  the  order  for  the  ex- 
amination of  the  witness,  and  that  he  be  sworn,  must  be  upon  a  written 
application  showing  cause  therefor;  and  he  apparently  claims  that 
the  witness  must  be  first  served  with  a  notice  of  the  application,  and  be 
allowed  to  file  an  answer  thereto,  and  be  heard  with  evidence  as  to 
the  propriety  of  issuing  the  order.  If  this  contention  be  well  found- 
ed, we  see  no  reason  why  a  witness  may  not  decline  to  testify  on  the 
new  issue  thus  raised,  and  so  on  ad  infinitum,  and  render  an  efficient 
administration  of  the  law  impossible.  Such  a  practice  would  greatly 
impede  the  ascertainment  of  tfie  facts. 

General  order  No.  23  (89  Fed.  xi,  32  C.  C.  A.  xxvi)  is  as  follows : 

•*In  all  orders  made  by  a  referee,  It  shall  X>e  recited,  according  as  the  fact 
may  be,  that  notice  was  given  and  the  manner  thereof ;  or  that  the  order  was 
made  by  consent ;  or  that  no  adverse  interest  was  represented  at  the  hearing ; 
or  that  the  order  was  made  after  hearing  adverse  interests." 

We  do  not  think  this  order  should  be  held  to  apply  to  a  mere  direc- 
tion or  ruling  that  a  witness  be  sworn,  or  that  he  shall  not  answer  cer- 
tam  questions.  Nor  can  it  be  held  to  apply  to  such  an  order  for  the 
examination  of  the  witness,  in  view  of  the  provisions. of  the  act  and 
orders  quoted  above.  The  order  for  the  examination  of  the  witness  is 
not  an  order  of  the  referee,  but  of  the  court,  under  section  21a  (30 
Stat.  552  [U.  S.  Comp.  St.  1901,  p.  3430]).  The  issuance  of  such 
order  by  the  referee  is  contemplated  by  general  order  No.  3    (89  Fed. 
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iv,  32  C.  C.  A.  vii),  providing  for  the  furnishing  of  blank  process, 
summons,  and  subpoenas  to  the  referees. 

Under  the  corresponding  sections  of  the  act  of  1867,  it  was  held 
that  the  register  had  jurisdiction  to  make  such  orders  for  the  examina- 
tion of  witnesses  (In  re  Pioneer  Paper  Co.,  7  N.  B.  R.  250,  Fed.  Cas. 
No.  11,178),  and  that  it  was  discretionary  with  the  register  to  require 
a  written  application  or  to  grant  such  order  on  a  verbal  one ;  and  such 
appears  to  us  to  be  the  proper  construction  of  the  present  law,  and  to 
have  been  the  general  practice  under  it  (In  re  Pioneer  Paper  Co.,  supra ; 
In  re  Solis,  4  N.  B.  R.  68,  Fed.  Cas.  No.  13,165 ;  In  re  Vetterlein,  4 
N.  B.  R.  599,  Fed.  Cas.  No.  16,926;  In  re  E.  B.  Howard,  2  Am, 
Bankr.  Rep.  582,  and  note,  and  cases  cited,  95  Fed.  415 ;  In  re  Fixen 
&  Co.,  2  Am.  Bankr.  Rep.  822,  96  Fed.  748 ;  In  re  Albert  Cobb,  7 
Am.  Bankr.  Rep.  104,  affirmed  by  Judge  Lowell). 

In  In  re  Solis,  supra.  Judge  Blatchford,  reviewing  his  previous  de- 
cisions, in  which  in  one  case  he  confirmed  the  refusal  of  the  register 
to  grant  such  an  order  on  petition  or  affidavit,  and  in  another  case 
had  confirmed  a  decision  of  the  register  ordering  such  examination,  said 
as  follows: 

'*The  register  denied  tlie  motion,  and  I  confirmed  liis  decision,  and  concurred 
in  his  view  that  it  was  discretionary  whether  to  grant  an  order,  and  wliat 
cause  should  be  shown  for  it.  In  the  present  case  the  register,  in  the  exercise 
of  his  discretion,  thought  proper  to  grant  the  order  without  requiring  a  peti- 
tion or  affidavit,  duly  verified,  showing  good  cause  for  granting  the  same. 
Nothing  appears  to  show  that  that  discretion  was  improperly  exercised,  and 
the  order  must  stand." 

Any  order  for  examination  of  any  witness  other  than  the  bankrupt, 
whether  on  a  first  or  second  examination,  should  be  for  a  special  cause 
shown ;  but  the  authorities  cited  show  that  it  has  been  uniformly  held 
that  it  is  within  the  discretion  of  the  referee  to  decide  in  each  particular 
case  what  cause  is  sufficient,  and  upon  what  information  he  will  make 
the  order.  It  must  be  held,  therefore,  that  the  grant  ot  refusal  of  the 
order  is  a  matter  intrusted  by  law  to  the  discretion  of  the  court;  the 
referee  being  in  the  present  instance  the  court. 

Finally  it  is  contended  that  the  petitioner  was  entitled  to  be  represent- 
ed by  counsel.  No  authority  is  cited  in  support  of  this  proposition. 
Such  a  course  would  be  contrary  to  the  rulings  in  other  courts,  and,  as 
we  understand  it,  contrary  to  the  practice  and  decisions  in  the  bank- 
ruptcy courts.  In  any  event,  no  such  representation  should  be  al- 
lowed except  in  the  discretion  of  the  court :  that  is,  of  the  referee.  The 
action  of  the  referee  may,  as  in  the  present  case,  be  reviewed  by  the 
judge.  The  referee  has  before  him  the  whole  circumstances  of  the 
case,  and  is  in  a  better  position  than  any  one  else  to  determine  what 
measures  should  be  taken  for  the  protection  both  of  creditors  and  wit- 
nesses. 

The  objections  taken  herein  are  highly  technical.  The  enforcement 
in  the  bankruptcy  courts  of  the  practice  contended  for  would  greatly 
embarrass  the  ordinary  course  of  procedure,  and  would  unnecessarily 
delay  proceedings  for  the  administration  of  the  bankrupt's  property, 
and  for  the  distribution  of  his  assets  among  his  creditors.  If  any  in- 
justice is  done  the  witness  by  any  order  of  the  referee,  he  has  the  right 
to  review  the  same,  and  to  be  heard  thereon  before  a  judge  of  the 
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court  under  general  order  No.  27  (89  Fed.  x,  32  C.  C.  A.  xxvii).     It  is 
believed  that  by  such  course  all  rights  intended  to  be  secured  by  the 
statute  may  be  protected  without  resort  to  technicalities  at  the  hearings 
in  the  referee's  court. 
The  decree  is  affirmed,  with  costs. 


(134  Fed.  57.) 

BEAN  et  aL  v.  AMERICAN  ALKALI  CO. 

(Circuit  Court  of  Appeals,  Third  Circuit    January  9,  1905.) 

No.  55. 

t  Corporations— Stock    Assessment— Stockholders'    Liability— Actions- 
Evidence. 

A  corporate  stock  subscription  provided,  in  accordance  with  the  com- 
pany's charter,  that  after  payment  of  $10  per  share  on  the  preferred  stock 
the  subscribers  should  not  be  liable  for  any  balance  on  their  subscriptions, 
except  on  such  shares  as  should  stand  of  record  on  the  books  of  the  com- 
pany in  their  names  when  any  subsequent  assessment  was  made,  but  that 
the  holders  of  shares  of  record  at  that  time  only  should  be  liable  therefor. 
Held,  that  evidence  that  defendants  subscribed  for  the  shares  in  question 
as  brokers  only,  that  they  paid  the  $10  per  share,  as  required,  for  their 
clients,  and  had  the  stock  issued  in  the  name  of  their  clerk  M.  as  trustee 
for  such  clients,  etc.,  and  that  they  had  an  arrangement  with  the  corpora- 
tion to  obtain  subscriptions  on  its  behalf,  was  admissible  in  an  action  by 
the  corporation  to  charge  them  with  a  liability  for  a  subsequent  assess- 
ment on  the  stock. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 
For  opinion  below,  see  125  Fed.  823. 

John  G.  Johnson,  for  plaintiffs  in  error. 
Reynolds  D.  Brown,  for  defendant  in  error. 

Before  ACHESON  and  GRAY,  Circuit  Judge,  and  KIRKPAT- 
RICK,  District  Judge. 

ACHESON,  Circuit  Judge.  The  plaintiff  in  the  court  below  was  the 
American  Alkali  Company,  a  corporation  organized  and  existing  under 
the  laws  of  the  state  of  New  Jersey,  to  the  use  of  Arthur  K.  Brown  and 
Henry  I.  Budd,  Jr.,  receivers  of  the  company.  The  defendants  were 
Charles  H.  Bean  and  George  E.  Bean,  copartners  trading  as  Charles 
H.  Bean  &  Co.  The  suit  was  an  action  at  law  to  recover  an  assessment 
of  $2.50  per  share  on  2,100  shares  of  the  preferred  stock  in  the  com- 
pany standing  of  record  on  the  books  of  the  company  in  the  name 
of  George  W.  Mactague.  The  assessment  was  made  in  September, 
1901,  by  the  company  itself,  while  it  was  a  solvent  and  going  concern, 
and  the  declared  object  of  the  assessment  was  "for  the  purpose  of  pro- 
viding funds  for  the  completion  of  the  present  works,  the  building  of 
additional  works,  and  providing  working  capital."  The  receivership 
was  created  under  proceedings  instituted  on  September  9,  1903. 
About  the  15th  of  May,  1899,  Charles  H.  Bean  &  Co.  signed  a  subscrip- 
tion agreement  for  9,700  shares  of  the  preferred  stock  of  the  company, 
of  which  the  above-mentioned  2,100  shares  were  part    At  the  bottom 
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of  the  subscription  was  the  following  memorandum:  "Make  ctfs.  100 
shs.  each  name  of  Geo.  W.  Mactague,  521  Morris  St."  The  subscrip- 
tion agreement  specified  that  the  stock  was  to  be  paid  for  as  follows : 
Twenty  per  centum  (or  $10  per  share)  upon  10  days'  notice  after  sub- 
scription, and  the  balance  as  might  be  required  in  the  development  of 
the  business  in  installments  upon  notice.  The  subscription  agreement 
contained  the  following  further  provision: 

"Upon  payment  of  the  first  iDstallment  of  twenty  per  cent  the  full-paid 
certificates  of  common  stock  and  partially  paid  certificates  of  preferred 
stock,  setting  forth  that  twenty  per  cent  has  been  paid  thereon,  shall  be 
delivered  to  the  subscribers  hereto,  and  as  subsequent  installments  are  paid 
they  shall  be  indorsed  on  the  latter.  Provided,  however,  that  after  the  pay- 
ment of  the  twenty  per  cent,  provided  for  above,  amounting  to  a  total  of 
ten  dollars  per  share,  the  subscribers  hereto  shall  no  longer  be  liable  for 
any  balance  of  their  subscription,  excepting  upon  such  shares  as  shall  stand 
of  record  on  the  books  of  the  company  in  their  names  at  the  time  any  subse- 
quent assessment  or  calls  are  made,  but  the  holders  of  such  shares  of  record 
on  the  books  of  the  company  at  that  time,  and  they  only,  shall  be  liable  for 
the  same." 

The  above-cited  provision  of  the  subscription  agreement,  which 
Charles  H.  Bean  &  Co.  entered  into,  was  expressly  authorized  by,  and 
was  in  strict  accordance  with,  the  terms  of  the  company's  charter,  which 
contains  the  following  provision: 

*'After  payment  of  ten  dollars  per  share  on  the  preferred  stock,  the  sub- 
scribers thereto  shall  not  be  liable  for  any  balance  of  their  subscription 
excepting  upon  such  shares  as  shall  stand  of  record  on  the  books  of  the 
company  in  their  names  at  the  time  when  any  subsequent  assessments  or 
calls  are  made,  but  the  holders  of  such  shares  of  record  on  the  books  of  the 
company  at  that  time,  and  they  only,  shall  be  liable  for  the  same." 

The  20  per  centum  (amounting  to  $10  per  share)  of  all  the  stock 
subscribed  for  by  Charles  H.  Bean  &  Co.  was  duly  paid.  The  plaintiff's 
statement  of  claim,  which  embodied  the  subscription  agreement,  also 
disclosed  the  fact  that  at  the  time  the  subsequent  assessment  here  in 
question  was  made  George  W.  Mactague  was  registered  on  the  books 
of  the  company  as  the  holder  of  the  2,100  shares  of  stock,  which  are  in- 
volved in  this  action.  To  avoid  the  effect  of  this  admission,  the  state- 
ment of  claim  contained  the  following  averment,  namely : 

"Plaintiffs  are  informed,  believe,  and  expect  to  be  able  to  prove,  and 
therefore  aver,  that  said  shares  were  so  placed  in  the  name  of  Mactague  for 
the  convenience  and  accommodation  of  defendants  for  the  purpose  of  con- 
cealing the  real  ownership  thereof,  escaping  liability  for  possible  assessments, 
or  for  other  reasons  unknown  to  the  plaintiffs,  and  that  the  said  George  W. 
Mactague  acted  in  the  premises  at  the  request  of  and  on  behalf  of  the  said 
defendants,  but  without  any  interest  whatsoever  In  the  said  shares." 

It  is  quite  plain  that  the  plaintiffs'  action  proceeded  upon  the  al- 
leged ground  that  Charles  H.  Bean  &  Co.  were  the  real  owners  of  the 
stock  in  question  at  the  time  the  assessment  or  call  sued  for  was  made, 
and  therefore  were  liable  for  the  same.  But  the  alleged  ownership  of 
the  stock  by  the  defendants  was  squarely  traversed  by  the  affidavit  of 
defense,  which  set  forth  that  the  defendants,  in  the  course  of  their  busi- 
ness as  bankers  and  brokers,  subscribed  for  the  2,100  shares  of  stock 
for  customers — sundry  firms  and  individuals — ^upon  orders  given  by 
them  to  the  defendants;  and  the  affidavit  of  defense  alleged  that  the 
defendants  never  had  any  right,  interest,  or  property  whatever  in  or 
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to  the  said  shares,  or  any  part  thereof.  And,  specifically  answering^ 
the  above-quoted  averment  of  the  affidavit  of  claim,  the  affidavit  of  de- 
fense contained  the  following  statement : 

''Deponent  further  denies  that  said  shares  of  stock  were  placed  in  the 
name  of  said  Mactagne  for  the  convenience  or  for  the  benefit  or  advantage 
of  said  defendants,  or  to  enable  them  to  escape  liability  of  any  nature  or 
diaracter,  or  that  said  Mactague  acted  in  the  premises  for  them,  or  either 
of  them,  but  expressly  avers  that  said  Mactague  acted  solely  as  above 
stated  for  the  benefit  of  the  lawful  owners  of  said  shares  of  stock,  but  in 
no  respect  for  these  defendants." 

Upon  the  trial  of  the  case,  after  the  plaintiff's  side  was  closed,  and 
a  motion  for  a  compulsory  nonsuit  had  been  overruled,  Charles  H. 
Bean,  one  of  the  defendants,  took  the  witness  stand,  and  testified  that 
the  defendants  were  bankers  and  brokers,  and  in  that  capacity  were 
authorized  by  their  clients  to  subscribe  for  shares  of  stock  in  the 
American  Alkali  Company  under  the  conditions  set  forth  in  the  sub- 
scription paper,  and  that  accordingly  the  defendants  subscribed  for 
their  clients  the  said  9,700  shares  of  preferred  stock ;  that  the  defend- 
ants paid  on  account  of  this  stock  the  first  installment  of  20  per  centum, 
or  $10  per  share,  by  their  own  checks,  but  after  they  had  received  from 
their  clients  the  corresponding  amount  of  money  to  make  the  pay- 
ment; that  the  defendants  had  no  pecuniary  interest  whatever  in  the 
stock  except  a  small  stock  commission ;  that  the  certificates  (which  were 
issued  in  the  name  of  George  W.  Mactague)  as  received  were  delivered 
to  their  several  customers  for  whom  the  stock  was  taken,  and  that  the 
entire  2,100  shares  of  stock  involved  in  this  action  were  so  delivered 
to  their  clients  prior  to  the  7th  of  August,  1899 — i.  e.,  before  the  assess- 
ment or  call  sued  for  was  made.  The  whole  of  this  testimony  the 
trial  judge,  upon  the  motion  of  the  plaintiff's  counsel,  struck  out.  The 
defendants  then  called  William  W.  Gibbs,  and  offered  to  show  by  him 
that  at  the  time  of  the  signing  by  the  defendants  of  the  subscription 
paper  he  was  president  of  the  American  Alkali  Company,  and  that  he 
entered  into  an  arrangement  with  the  defendants  "to  obtain  Subscrip- 
tions on  behalf  of  the  company,  and  that  as  president  of  the  company 
he  had  knowledge  that  Messrs.  C.  H.  Bean  &  Co.,  when  they  signed  this 
paper,  were  signing  on  behalf  of  others."  This  offer  the  court  re- 
jected. The  court  directed  the  jury  to  find  a  verdict  for  the  plaintiff, 
and,  the  jury  accordingly  having  rendered  a  verdict  in  favor  of*  the 
plaintiff  for  the  sum  of  $5,880,  the  amount  of  the  claim  sued  for,  judg- 
ment for  that  sum  was  entered  against  the  defendants. 

Was  the  court  justified  in  its  rulings?  It  will  be  perceived  that  upon 
the  issue  of  the  actual  ownership  of  the  stock  at  the  time  of  the  assess- 
ment or  call  the  evidence  was  with  the  defendants.  Now,  by  the  terms 
of  the  subscription  agreement  the  defendants  bound  themselves  abso- 
lutely only  to  the  extent  of  20  per  centum  of  their  subscription.  That 
obligation  was  discharged  by  the  payment  of  that  amount.  Thus  the 
defendants  were  brought  directly  within  the  proviso  of  the  subscription 
agreement,  which  stipulates  "that  after  the  payment  of  the  twenty 
per  cent,  provided  for  above,  amounting  to  a  total  of  ten  dollars  per 
share,  the  subscribers  hereto  shall  no  longer  be  liable  for  any  balance 
of  their  subscription,  excepting  upon  such  shares  as  shall  stand  of  rec- 
ord on  the  books  of  the  company  in  their  names  at  the  time  any  subse- 
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quent  assessments  or  calls  are  made,  but  holders  of  such  shares  of 
record  on  the  books  of  the  company  at  that  time,  and  they  only,  shall 
be  liable  for  the  same."  No  share  of  stock  stood  of  record  on  the 
books  of  the  company  in  the  name  of  the  defendants  at  the  time  the 
subsequent  assessment  or  call  was  made.  The  holder  of  the  shares  of 
record  on  the  books  of  the  company  at  that  time  was  George  W. 
Mactague.  He,  be  it  observed,  was  made  the  holder  of  record  by  the 
deliberate  act  of  the  company,  which,  in  the  first  place,  issued  the  stock 
in  his  name,  and  then  registered  him  on  the  books  of  the  company  as  the 
holder.  What  justification  was  there  for  the  court's  denial  to  the 
defendants  of  the  benefit  of  the  proviso?  Its  validity  is  not  open  to 
question  by  the  American  Alkali  Company.  The  provision  which  se- 
cures to  subscribers  a  restricted  personal  liability  is  expressly  authorized 
by  the  company's  charter.  Of  any  fraud  practiced  by  the  defendants 
either  upon  the  company  or  the  public  there  is  not  a  particle  of  evi- 
dence. The  court,  however,  ruled  that  Mactague  held  the  stock  for 
defendants  as  the  absolute  owners  thereof.  The  reasons  for  this  con- 
clusion, as  stated  by  the  court,  are  these : 

"At  the  time  they  signed  that  agreement,  and  by  writing  immediately 
under  their  signature,  they  directed  that  the  certificates  for  the  stock  should 
be  in  'the  name  of  George  W.  Mactague,'  who  was  their  clerk,  and  who  ad- 
mittedly did  not  own  any  of  the  shares.'* 

But  these  circumstances  did  not  create  a  question  of  law  for  the 
court  to  decide,  for  they  admit  of  more  than  one  inference.  From 
the  evidence  on  the  part  of  the  defendants  which  was  received  but 
afterwards  was  stricken  out  it  appeared  that  the  subscription  to  the 
stock  was  made  by  the  defendants,  as  brokers,  for  clients;  that  the 
defendants  had  no  pecuniary  interest  in  the  transaction  beyond  their 
commission ;  that  the  purchase  money  (the  20  per  centum)  which  was 
paid  had  been  furnished  by  the  clients;  that  the  stock  certificates  issued 
in  the  name  of  Mactague  had  been  delivered  to  the  owners,  the  clients 
for  whom  the  stock  was  taken,  long  before  the  assessment  in  question 
was  made;  that  the  defendants  had  no  interest,  legal  or  equitable, 
in  the  stock ;  and  that  Mactague  did  not  hold  the  stock  as  agent  of  or 
•in  trust  for  the  defendants.  The  evidence  tended  to  show  that  Mac- 
tague held  the  legal  title  in  trust  for  the  persons  for  whom  the  stock 
wa«  subscribed,  and  who  paid  the  original  installment  of  20  per  centum. 
The  rejected  offer  was  to  show  that  the  defendants  acted  in  this  matter 
under  an  arrangement  entered  into  with  them  by  the  president  of  the 
alkali  company  to  obtain  subscriptions  on  behalf  of  the  company, 
and  that  as  president  of  the  company  he  knew  at  the  time  of  the  sub- 
scription by  the  defendants  that  they  were  acting  on  behalf  of  others. 
Neither  the  evidence  received  but  afterwards  stricken  out,  nor  the 
evidence  offered  but  rejected,  tended  to  avoid  the  subscription  agree- 
ment or  defeat  any  of  its  provisions.  The  personal  liability  of  the 
defendants  to  pay  the  primary  installment  of  20  per  centum  was  not 
the  subject  of  dispute.  That  payment  had  been  made.  The  claim 
pressed  against  the  defendants  was  in  opposition  to  the  terms  of  the 
agreement.  The  evidence  under  discussion  did  not  contradict  the 
agreement,  nor  did  it  add  to  or  subtract  from  it,  or  in  any  wise  change 
or  vary  its  provisions.    This  evidence  directly  met  the  averment  in 
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Ae  statement  of  claim  hereinbefore  recited.  The  written  agreement,  as 
it  stands,  exempts  the  defendants  from  the  liability  in  suit.  The  parol 
evidence  was  intended  to  rebut,  and  was  admissible  to  rebut,  an  infer- 
ence sought  to  be  drawn  from  certain  circumstances  that  the  defend- 
ants' relation  to  Mactague  and  the  stock  standing  in  his  name  was  of 
such  a  nature  as  to  deprive  the  defendants  of  the  benefit  of  the  contract 
stipulation  which  on  its  face  absolved  them  from  liability.  We  are  of 
opinion  that  the  court  erred  in  striking  out  the  testimony  for  the  de- 
fendants given  by  Charles  H.  Bean,  in  rejecting  the  defendants'  offer 
of  evidence  when  William  W.  Gibbs  was  on  the  stand,  and  in  instructing 
the  jury  to  find  a  verdict  for  the  plaintiff. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the  case  is  re- 
manded to  that  court,  with  direction  to  award  a  venire  facias  de  novo. 


(134  Fed.  1.) 

WILLIAMS  et  al.  v.  NEELT  et  al.^ 

(Circuit  Court  of  Appeals,  Eightli  Circuit.    November  18,  1004.) 

No.  2.046. 

1  EQUITT— JUBISDICTION  TO  ENJOIN  ACTION  AT  LaW. 

Any  fact  which  renders  it  against  conscience  to  enter  or  execute  a 
Judgment  at  law,  and  which  was  not  available  to  the  defendant  at  law, 
confers  jurisdiction  upon  a  court  of  equity  to  enjoin  the  proposed  entry 
or  execution. 

2L  Same— Pbomissobt   Note— Equttable  Defense  though   Neither  Offset 
HOB  Counterclaim. 

A  sound  reason,  inhering  in  the  same  transaction  from  which  a  prom- 
issory note  springs,  why  the  holder  ought  not,  in  equity  and  good  con- 
science, to  recover  its  face  value,  is  a  good  equitable  defense  to  it,  al- 
though this  defense  constitutes  neither  an  offset,  a  counterclaim,  nor  an 
affirmative  cause  of  action  against  the  holder  of  the  note. 

8.  Pbomissort  Note— Purchase  Price— Defect  of  Title. 

A  partial  failure  of  consideration  which  results  from  a  defect  of  title 
is  a  good  defense  pro  tanto  to  an  action  by  the  vendor  upon  a  promissory 
note  given  for  the  purchase  price  of  land  which  the  vendor  has  conveyed 
with  covenants  of  warranty  and  against  incumbrances. 

4.  Jurisdiction  in  Eqiott- Action  at  Ijlw— Injunction. 

An  injunction  should  issue  to  stay  an  action  at  law  upon  a  promissory 
note  for  the  purcliase  price  of  land  until  this  equitable  defense  of  re- 
daction is  allowed  whenever  the  remedy  at  law  is  less  certain,  prompt, 
and  efficient  to  attain  the  ends  of  Justice,  either  because  the  interests  of 
the  parties  require  that  the  title  to  the  land  should  be  i)erfected,  that 
their  rights  should  be  adjudicated,  and  that  the  litigation  should  be 
closed — a  result  which  no  remedy  at  law  is  adequate  to  accomplish — or 
because  it  entails  circuity  of  action,  or  because  there  is  imminent  danger 
of  unjustifiable  loss  or  injury  to  the  payee  of  the  note,  which  a  court 
of  equity  may,  and  a  court  of  law  cannot,  prevent 

5.  Same— What  Adequate  Rehedt  at  Law  is. 

The  adequate  remedy  at  law  which  will  deprive  a  court  of  equity  of 
Jurisdiction  must  be  a  remedy  as  certain,  complete,  prompt,  and  efficient 
to  attain  the  ends  of  Justice  as  the  remedy  in  equity. 

♦  Rehearing  denied  Tebruary  10,  1905. 
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6.  Assignee  of  Chose  in  Action— Defenses  against  Assignor. 

The  assignee  of  a  chose  In  action  takes  It  subject  to  all  the  defenses 
which  could  have  been  set  up  against  it  In  the  hands  of  the  assignor  at 
the  time  of  the  assignment 

[Ed.  Note. — For  cases  in  point,  see  vol.  4,  Cent  Dig.  Assignments,  (  177.] 

7.  Same— Note  of  Debtoe— Defenses  against  Assignor. 

One  who  purchases  for  value  of  a  creditor  the  obligation  of  his  debtOFr 
and  obtains  the  latter's  promissory  note,  payable  to  himself,  as  evidence 
of  his  obligation,  with  full  knowledge  of  the  consideration  thereof,  and 
of  the  facts  which  condition  the  inception  of  the  original  obligation,  takes 
the  note  subject  to  all  the  defenses  which  existed  against  it  in  the  hands 
of  the  original  creditor. 

8.  Waiver— Equivalent  of  Estoppel. 

The  basis  of  waiver  is  estoppel,  and  where  there  Is  no  estoppel  there  i» 
no  waiver. 

9.  Statute  of  Limitations— Defense  of  Reduction  ob  Recoupment  Sur- 

vives AS  Long  as  Claim  Survives. 

The  defense  of  reduction  or  recoupment,  which  arises  out  of  the  same 
transaction  as  the  promissory  note  or  claim,  survives  as  long  as  a  cause 
of  action  upon  the  promissory  note  or  claim  exists,  although  an  aflBrma- 
tlve  action  upon  the  subject  of  the  defense  may  be  barred  by  the  statute 
of  limitations. 

10.  Eqxtity— Laches— Definition. 

The  doctrine  of  laches  is  that  courts  of  equity  are  not  bound  by,  but 
usually  act  in  analogy  to,  the  statute  of  limitations  governing  actions  at 
law  of  like  character. 

Under  ordinary  circumstances  a  suit  in  equity  will  not  be  stayed  for 
laches  before,  and  will  be  stayed  after,  the  time  fixed  by  the  analogous 
statute  of  limitations  at  law ;  but  if  unusual  conditions  or  extraordinary 
circumstances  make  it  inequitable  to  allow  the  prosecution  of  a  suit  after 
a  briefer,  or  to  forbid  its  maintenance  after  a  longer,  period  than  that 
fixed  by  the  statute,  the  chancellor  will  not  be  bound  by  the  statute,  but 
will  determine  the  extraordinary  case  In  accordance  with  the  equities 
which  condition  it 

11.  Same— Delay  in  Interposing  Equitable  Defense— Culpable  Laches. 

It  is  not  culpable  laches  for  one  who  has  an  equitable  defense  of  re- 
duction to  a  promissory  note,  which  has  been  and  is  the  subject  of  pend- 
ing litigation  in  another  court,  and  which,  if  available  at  law,  would  sur- 
vive as  long  as  the  cause  of  action  upon  the  note  existed,  to  wait  until 
an  afilrmative  action  at  law  upon  the  subject  of  the  defense  Is  barred, 
and  until  the  equitable  defense  is  rejected  in  an  action  at  law  upon  the 
note,  before  Invoking  the  aid  of  a  court  of  equity  to  enjoin  the  prosecu- 
tion of  the  latter  action  until  his  equitable  defense  Is  allowed. 

12.  Co-ordinate  Jurisdiction— Coubt  Which  first  Acquires,  Retains. 

The  court  which  first  acquires  jurisdiction  of  specific  property  by  the 
issue  and  service  of  process  In  a  suit  to  enforce  a  lien  upon  it,  in  which 
it  may  be  necessary  to  take  possession  or  control  of  it,  retains  jurisdiction 
until  the  end,  free  from  the  interference  of  any  court  of  co-ordinate 
jurisdiction. 

18.  Same— Subsequent  Suit  should  not  be  Dismissed,  but  Stated. 

A  subsequent  suit  Involving  rights  in  the  same  property  In  a  court  of 
co-ordinate  jurisdiction  should  not  be  dismissed,  but,  before  a  seizure  of 
the  property  under  it,  should  be  stayed  until  the  proceedings  In  the  earlier 
suit  are  terminated,  or  ample  time  for  thetr  termination  has  elapsed. 
Hook,  Circuit  Judge,  dissenting. 
(Syllabus  by  the  Court.) 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Nebraska. 

This  is  an  appeal  from  a  decree  which  dismissed  a  bill  in  equity  exhibited 
by  tho  complainants  below,  Joseph  A.  Williams  and  Annie  Williams,  to  enjoin 
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the  prosecntlon  of  an  action  at  law  which  the  defendant  Richard  M.  Neely 
bad  brought  against  them  In  the  court  below  to  enforce  the  payment  of  their 
promissory  note  for  $3,500,  dated  March  1,  1893,  and  due  March  1,  1898,  and 
to  obtain  a  decree  adjudicating  the  claims  of  the  defendants  In  this  suit  to 
three  quarter  sections  of  land  In  the  state  of  Nebraska.  The  material  facts 
disclosed  at  the  final  hearing  were  these:  Under  the  will  of  Richard  S. 
Malony,  8r.,  Richard  S.  Malony,  Jr.,  and  Annie  H.  Neely  owned  three  quarter 
sections  of  land,  subject  to  the  liens  of  two  legacies  which  were  charged 
v^n  the  lands  by  the  will — one  of  $200  per  year  payable  to  the  defendant 
Hannah  Blake,  and  one  of  $100  per  year  payable  to  the  defendant  Sarah 
Foes.  They  sold  one  of  these  tracts  to  the  defendant  Stanley  B.  Wilson,  an- 
other to  the  defendant  Wenzel  Herdllchtka,  and  the  third  to  the  complainant 
Joseph  A.  Williams.  Before  the  sale  of  the  third  tract,  Richard  S.  Malony 
had  conveyed  his  share  In  It  to  Annie  II.  Neely,  who  made  the  contract  of  sale 
and  the  deed  to  the  complainants.  Each  sale  was  made  for  $6,000,  the  full 
Talne  of  a  title  to  each  tract  free  from  all  Incumbrances,  and  Wilson  and 
Herdllchtka  have  paid  for  their  quarters  In  full.  The  facts  and  conclusions 
which  have  been  recited  are  res  adjudlcata  between  the  parties  to  this  suit 
by  virtue  of  a  decree  of  the  district  court  of  Richardson  county,  In  the  state 
of  Nebraska,  In  a  suit  to  which  they  were  parties,  and  that  suit  Is  still 
pending  under  an  order  of  the  Supreme  Court  of  that  state  to  the  district 
caort  to  ascertain  the  amount  owing  by  the  complainant  Joseph  A.  Williams 
herein  on  account  of  the  purchase  of  his  tract,  to  take  control  thereof,  and, 
in  case  the  law  and  the  facts  should  be  found  to  Justify  that  com'se,  to  apply 
that  amount  In  payment  of  the  amounts  due  to  the  annuitants,  Hannah 
Blake  and  Sarah  Foss. 

On  February  6,  1902,  Annie  H.  Neely  and  Richard  S.  Malony,  Jr.,  as  prin- 
cipals, and  the  defendant  Richard  M.  Neely  and  others  as  sureties,  exe- 
cuted a  bond  In  the  penal  sum  of  $1,000  to  the  county  Judge  of  Richard- 
son coxmty,  conditioned,  among  other  things,  that  they  should  pay  and 
discharge  all  legacies  chargeable  upon  the  estate  of  Richard  S.  Malony,  Sr., 
or  such  dividends  thereon  as  should  be  decreed  by  the  county  court.  The 
defendant  Richard  M.  Neely  was  the  af?ent  of  his  mother,  Annie  H.  Neely,  to 
sell  the  quarter  section  of  land  which  was  purchased  by  the  complainant 
Joseph  A.  Williams.  In  October,  1892,  he  made  and  signed  a  written  con- 
tract as  the  agent  of  his  mother,  to  sell  and  convey  this  land  to  Williams  for 
16,000,  $500  of  which  was  then  paid,  and  the  remainder  was  to  be  paid  $2,000 
<ffl  March  1,  1893,  and  $3,500  on  March  1,  1898.  About  March  1,  1893,  In 
performance  of  this  contract,  Williams  paid  this  $2,000,  and  he  and  his  wife 
made  a  note  and  a  mortgage  upon  the  property  for  $3,500,  and  Annie  H. 
Neely  executed  a  warranty  deed  of  It  to  him.  These  instruments  were  pre- 
pared by  Annie  H.  Neely,  or  by  one  of  her  agents,  and  the  note  and  mortgage 
were  made  payable  to  Richard  M.  Neely,  but  the  only  consideration  for  them 
was  the  land  the  complainants  purchased.  Richard  M.  Neely  never  paid  them 
anything  for  the  note  or  mortgage.  What  amount.  If  anything,  he  paid  his 
mother  for  them,  Is  left  In  grave  doubt  by  the  evidence,  and.  In  our  view  of  the 
case.  Is  not  material. 

On  April  18,  1902,  Richard  M.  Neely  brought  an  action  at  law  against  the 
complainants  on  the  note,  and  they  answered  the  facts  which  have  been  re- 
cited. The  court  held  at  the  trial  of  that  action  that  these  facts  constituted 
DO  defense  to  the  note  at  law,  and  this  suit  was  instituted,  and  the  action  at 
law  was  stayed  to  abide  Its  determination.  The  same  court  has  now  held  that 
these  facts  present  no  reason  for  relief  In  equity,  and  this  conclusion  Is  chal- 
I^ged  by  the  appeal. 

J.  H.  Broady,  for  appellants. 

William  Baird  (John  C.  Wharton,  Edgar  A.  Baird,  and  Clair  J.  Baird, 
on  the  brief),  for  appellees. 

Before  SANBORN,  VAN  DEVANTER,  and  HOOK,  Circuit 
Judges. 
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SANBORN,  Circuit  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

This  is  a  suit  in  chancery.  The  theory  upon  which  counsel  for  the 
complainants  seeks  to  maintain  it  is  this:  In  equity  and  good  con- 
science, Richard  M.  Neely  ought  not  to  be  permitted  to  recover  upon 
the  complainants'  note  the  full  amount  of  the  unpaid  purchase  price 
of  the  land  which  they  bought  of  his  mother,  Mrs.  Annie  H.  Neely, 
through  him  as  her  agent,  but  the  amount  of  his  recovery  should  be 
reduced  by  the  diminution  of  the  value  of  the  title  which  resulted  from 
the  liens  upon  the  land  which  they  bought.  The  purchase  price  which 
the  complainants  agreed  to  pay  was  the  full  value  of  a  perfect  title  to 
the  property,  free  from  all  incumbrances.  The  vendor  agreed  to  g^ve 
them  such  a  title.  They  have  not  received  it,  but  have  obtained  one  of 
much  less  value,  since  the  incumbrances  upon  it  are  about  equal  to  the 
unpaid  purchase  price  evidenced  by  their  note.  Neely,  the  payee  of  this 
note,  knew  of  these  incumbrances  before  he  took  or  paid  for  the  note. 
He  knew  that  his  mother,  in  performance  of  her  agreement  of  sale, 
gave  to  the  complainants  a  covenant  against  incumbrances  upon  the  title 
to  the  land,  and  that  the  note  evidenced  the  unpaid  part  of  the  purchase 
price.  He  knew — for  he  cannot  escape  knowledge  of  the  law — ^that 
against  his  mother,  and  against  all  who  took  the  note  with  knowledge 
of  its  consideration  and  of  the  facts  and  circumstances  under  which 
it  was  made,  the  obligation  of  the  complainants  to  pay  it  was  conditioned 
by  the  faithful  performance  by  the  vendor  of  her  obligation  to  vest  in 
them  a  title  free  from  incumbrances.  She  has  failed  to  comply  with  her 
agreement,  and  the  complainants  invoke  the  aid  of  this  court  to  reduce 
the  amount  to  be  paid  upon  their  note  by  the  damages  which  they  must 
sustain  by  the  failure  of  the  vendor  to  comply  with  the  conditions  sub- 
sequent of  the  complainants'  obligation  to  pay — her  contract  to  furnish 
them  a  perfect  title  free  from  incumbrances.  This  theory  of  counsel 
for  the  complainants  does  not  at  first  blush  appear  to  be  irrational,  nor 
does  the  relief  they  seek  seem  to  be  either  unjust  or  inequitable. 

The  purpose  of  the  bill  is  to  present  and  enforce  an  equitable  defense 
to  the  action  for  payment  of  complainants'  note.  That  defense  is  not, 
as  counsel  for  the  defendants  seem  to  suppose,  either  a  set-off  or  a  coun- 
terclaim. Hence  neither  an  independent  cause  of  action  in  the  defend- 
ant to  recover  damages  of  the  complainant,  nor  a  claim  for  liquidated 
damages,  is  an  indispensable  element  of  it.  The  defense  is  simply  an 
equitable  reason  why  the  amount  which  the  defendant  should  recover 
upon  his  note  should  be  reduced  below  the  amount  which  appears  to 
be  due  upon  its  face.  It  springs  out  of  and  is  a  part  of  the  same  trans- 
action from  which  the  note  arises.  It  is  reduction  or  equitable  recoup- 
ment, for  it  is  analogous  to  the  defense  of  recoupment  at  law.  That 
defense  crept  from  courts  of  chancery  into  the  practice  at  law  to  enable 
courts  of  law  to  avoid  the  expense  of  suits  in  equity,  to  prevent  circuity 
of  action,  and  to  obtain  its  benefit.  Reab  v.  ^IcAlister,  8  Wend.  109 ; 
Nashville  Trust  Co.  v.  Fourth  National  Bank  (Tenn.)  18  S.  W.  822,  15 
L.  R.  A.  710,  714. 

In  Wheat  v.  Dotson,  12  Ark.  699,  711,  Mr.  Justice  Scott,  in  an  ex- 
haustive and  learned  opinion,  shows  that  recoupment  is,  in  its  nature 
and  essence,  an  equity ;  that  it  was  derived  from  the  civil  law ;  that  it 
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is  now  uniformly  applied  where  one  brings  an  action  for  a  breach  of  a 
contract,  and  the  defendant  can  show  that  some  stipulation  in  the  same 
contract  was  made  by  the  plaintiff,  which  he  has  violated;  and  that 
under  the  modern  practice  at  law  a  defendant  in  an  action  upon  any 
contract  to  pay  the  purchase  price  of  land,  the  title  to  which  was  war- 
ranted to  him,  may  reduce  the  recovery  by  way  of  recoupment  by  proof 
of  a  partial  failure  of  consideration  which  has  resulted  from  a  diminu- 
tion in  the  quantity  or  quality  of  the  land  conveyed,  but  that  a  partial 
defect  in  the  title  to  the  land  is  inadmissible  at  law  for  this  purpose, 
because  equity  has  exclusive  and  peculiar  jurisdiction  over  the  title  to 
real  estate,  and  has  the  power  to  perfect  it,  because,  in  general,  the 
vendee  sustains  no  injury  by  a  defect  of  title  so  long  as  he  retains  the 
possession  and  use  of  the  land,  and  because  courts  of  law  lack  the  pe- 
culiar jurisdiction  to  cause  defective  titles  to  be  perfected,  and  are  un- 
able to  do  final  and  complete  justice  between  the  parties,  and  to  termi- 
nate all  possible  litigation  over  the  controversy. 

Recoupment  is  the  keeping  back  of  something  that  is  due  be- 
cause there  is  an  equitable  reason  for  holding  it.  Ives  v.  Van  Epps, 
22  Wend.  155,  156.  As  the  defense  in  this  suit  is  not  based  upon 
a  set-off  or  a  counterclaim,  but  upon  an  equitable  reason,  inhering 
in  the  transaction  out  of  which  the  note  springs,  why  the  claim  of 
Neely  ought,  in  equity  and  good  conscience,  to  be  reduced,  and  as  it 
presents  no  affirmative  cause  of  action  for  a  recovery  against  Neely, 
the  authorities  cited  by  his  counsel  relative  to  the  essential  attri- 
butes of  set-offs  and  counterclaims  (Simpson  v.  Jennings,  15  Neb. 
671,  19  N.  W.  473 ;  Spencer  v.  Johnson,  58  Neb.  44,  78  N.  W.  482 ; 
Fuller  v.  Steiglitz,  27  Ohio  St.  355,  22  Am.  Rep.  312;  Frick  v. 
White,  57  N.  Y.  103;  Graham  v.  Tilford,  1  Mete.  fKy.]  113;  Brash- 
ear  V.  West,  7  Pet.  608,  616,  8  L.  Ed.  801 ;  and  Computing  Scale  Co. 
y.  Churchill,  109  Wis.  303,  85  N.  W.  337)  have  no  relevancy  to  the 
issues  presented  in  this  case,  and  they  will  not  be  farther  noticed. 

Beanng  in  mind  the  nature  of  this  suit,  and  the  ground  of  the 
equitable  defense  it  seeks  to  present,  let  us  consider  the  questions 
which  condition  its  maintenance. 

In  an  action  by  the  vendor  upon  a  promissory  note  for  the  un- 
paid purchase  price  of  real  estate  which  he  has  conveyed  to  the 
vendee  by  a  deed  with  covenants  of  warranty  and  against  incum- 
brances, the  latter  may  reduce  the  amount  of  the  recovery  by  proof 
of  a  partial  failure  of  consideration  which  has  resulted  from  a  defect 
of  title.  3  Sedgwick  on  Damages,  §  1053 ;  Sutherland  on  Dam- 
ages. §  641 ;  Davis  v.  Bean,  114  Mass.  358 ;  Schuchmann  v.  Knoe- 
bel,  Ex'r,  27  111.  175;  Jaques  v.  Esler,  4  N.  J.  Eq.  461,  462;  Union 
Xat.  Bank  v.  Pinner,  25  N.  J.  Eq.  495 ;  White  v.  Stretch,  22  N.  J. 
Eq.  76,  80 ;  Johnson  v.  Gere,  2  Johns.  Ch.  546 ;  Walker  v.  Wilson, 
13  Wis.  522 ;  Wilson  v.  Cochran,  46  Pa.  229,  231 ;  Clarke  v.  Hard- 
grove,  7  Grat.  399,  407 ;  Scantlin  v.  Allison,  12  Kan.  85 ;  Cross  v. 
Xoble,  67  Pa.  74,  78;  Beecher  v.  Baldwin,  55  Conn.  419,  431,  12 
Atl.  401,  3  Am.  St.  Rep.  57 ;  Avery  v.  Brown,  31  Conn.  398,  402 ; 
Coy,  Adm'x,  v.  Downie,  14  Fla.  544,  562 ;  Lowry  v.  Hurd,  7  Minn, 
356  (Gil.  282,  285);  Wamsley  v.  Hunter,  29  La.  Ann.  628,  629; 
Youngman  v.  Linn,  52  Pa.  413,  416;    Crenshaw  v.  Smith,  5  Munf. 
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415,  417.  The  reason  for  this  rule  is  that  the  covenants  in  the  deed 
and  the  promise  in  the  note  are  mutual  covenants,  and  the  perform- 
ance of  each  is  the  consideration  of  and  the  condition  of  the  ob- 
ligor's promise  to  perform  the  other.  This  is  an  evident  proposi- 
tion so  long  as  the  contract  of  sale  is  executory,  and  the  covenant 
to  vest  good  title  and  the  promise  to  pay  the  purchase  price  are 
embodied  in  a  single  written  instrument,  which  is  signed  by  both 
the  parties,  r'artial  failure  of  the  plaintiff  to  perform  is  always  a 
good  defense  pro  tanto  to  an  action  for  damages  for  the  defendant's 
failure  to  keep  his  agreement,  or  to  a  suit  to  enforce  its  specific  per- 
formance. The  reason  for  the  rule,  and  its  appropriate  application 
to  a  covenant  against  incumbrances  and  a  promissory  note  for  the 
purchase  price,  would  be  equally  obvious  if  these  mutual  covenants 
which  accompany  the  transfer  of  title  were  embodied  in  a  single 
written  agreement  which  was  signed  by  the  parties.  A  moment's 
reflection  will,  however,  convince  that  it  can  make  no  difference  in 
the  rights  of  the  parties  to  the  sale,  or  in  the  legal  effect  of  the 
transaction,  that  the  covenant  of  the  vendor  is  in  one  writing,  and 
the  promise  of  the  vendee  is  in  another.  The  performance  of  the 
one  is  still  the  consideration  and  the  condition  subsequent  of  the 
other,  and  a  partial  failure  to  perform  one  ought  to  be  and  is  still  a 
defense  pro  tanto  to  an  action  or  a  suit  upon  the  other.  Hence  it 
is  that  in  Davis  v.  Bean,  114  Mass.  358 ;  Schuchmann  v.  Knoebel, 
Ex'r,  27  111.  175;  Jaques  v.  Esler,  4  N.  J.  Eq.  461,  462;  Union  Bank 
V.  Pinner,  25  N.  J.  Eq.  495 ;  White  v.  Stretch,  22  N.  J.  Eq.  76,  80 ; 
and  Wilson  v.  Cochran,  46  Pa.  229,  231 — the  courts  held,  in  actions 
by  vendors  upon  promissory  notes  for  portions  of  the  purchase 
price  of  land  which  the  vendors  had  conveyed  to  the  defendants 
with  covenants  against  incumbrances,  that  the  vendees  might  re- 
duce the  amounts  of  the  recoveries  by  the  amounts  of  the  incum- 
brances upon  the  titles.  And  on  the  other  hand,  in  Beecher  v. 
Baldwin,  55  Conn.  419,  12  Atl.  401,  3  Am.  St.  Rep.  57,  the  Supreme 
Court  of  Connecticut  decided  that,  in  an  action  by  a  vendee  upon 
a  covenant  against  incumbrances,  his  recovery  could  be  reduced  by 
the  amount  of  his  unpaid  notes  for  a  part  of  the  purchase  price. 

Upon  a  breach  of  a  covenant  of  warranty  or  of  a  covenant  against 
incumbrances,  the  obligee  has  a  choice  of  remedies.  He  may  pay 
the  purchase  price  and  bring  his  action  on  the  covenant,  or  he  may 
reduce  the  vendor's  recovery  for  the  purchase  price  by  the  amount 
of  the  diminution  of  the  value  of  the  title  on  account  of  the  defect 
in  it.  He  may  do  this  upon  the  ground  that  his  obligation  to  pay 
the  price  was  subject  to  the  condition  that  the  vendor  would  per- 
form his  obligation  to  furnish  a  title  free  from  incumbrances,  and 
that  he  has  violated  that  condition,  and  upon  the  further  ground 
that  the  performance  of  that  condition  was  a  part  of  the  considera- 
tion of  his  agreement.  Lyon  v.  Bertram,  20  How.  149,  154,  15  L. 
Ed.  847 ;  Dorr  v.  Fisher,  1  Cush.  271,  273,  274.  The  general  rule 
upon  this  subject  is  stated  in  these  words  by  the  Supreme  Court 
in  Winder  v.  Caldwell,  14  How.  434,  443,  14  L.  Ed.  487— an  action 
on  a  building  contract;  to  which  the  defense  of  delay,  poor  materi- 
als, and  poor  workmanship  was  interposed : 
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Tor,  althongh  It  Is  true,  as  a  general  rule,  that  tinllquidated  damages 
cannot  be  the  subject  of  set-off,  yet  it  is  well  settled  that  a  total  or  partial 
failure  of  consideration,  acts  of  nonfeasance  or  misfeasance,  immediately  con- 
nected with  the  cause  of  action,  or  any  equitable  defense  arising  out  of  the 
same  transaction,  may  be  given  in  evidence  in  mitigation  of  damages  or  re- 
couped, not  strictly  by  the  way  of  defalcation  or  set-off,  but  for  the  purpose 
of  defeating  the  plaintiffs  action.  In  whole  or  In  part,  and  to  avoid  circuity 
of  action." 

Withers  v.  Greene,  9  How.  214,  13  L.  Ed.  109;  Van  Buren  v. 
Digges,  11  How.  461, 13  L.  Ed.  771. 

The  application  of  this  rule  to  an  action  on  a  note  or  bond  for 
the  purchase  price  of  land,  in  which  the  defense  of  a  breach  of  a 
covenant  through  a  defect  of  title  is  interposed,  is  perhaps  nowhere 
better  shown  than  by  the  Supreme  Court  of  Pennsylvania  (a  state 
under  whose  system  of  jurisprudence  legal  and  equitable  rights  are 
enforced  in  the  same  action)  in  Wilson  v.  Cochran,  46  Pa.  229,  231 
(an  action  on  bonds  for  the  purchase  price  of  land,  in  which  the 
defendant,  who  held  a  warranty  deed,  was  permitted  to  reduce  the 
recovery  by  the  diminution  in  the  value  of  the  title  which  resulted 
from  the  incumbrance  of  a  right  of  way,  of  which  both  parties  had 
constructive  notice  from  the  records  at  the  time  of  the  sale).  That 
court  said : 

'The  detention  of  purchase  money  on  account  of  breaches  of  the  vendor's 
covenant  is  a  mode  of  defense  that  is  peculiar  to  our  Pennsylvania  Juris- 
prudence, but  the  principle  is  well  settled  with  us  that,  where  a  vendor  has 
conveyed  with  covenants  on  which  he  would  be  liable  to  the  vendee  in  damages 
for  a  defect  of  title,  the  vendee  may  detain  purchase  money,  to  the  extent  to 
which  he  would  be  entitled  to  recover  damages  upon  the  covenant,  and  he  is 
not  obliged  to  restore  possession  to  his  vendor  before  or  at  the  time  of  avail- 
ing himself  of  such  a  defense.  Where  there  is  a  known  defect,  but  no  cov- 
oiant  or  fraud,  the  vendee  can  avail  himself  of  nothing ;  being  presumed  to 
have  been  compensated  for  the  risk  in  the  collateral  advantages  of  the  bar- 
gain. But  where  there  is  a  covenant  against  a  known  defect,  he  shall  not 
detain  purchase  money  unless  the  covenant  has  been  broken.  If  the  covenant 
be  for  seisin  or  against  incumbrances,  it  is  broken  as  soon  as  made,  if  a  defect 
of  title  or  an  incumbrance  exist ;  but,  if  it  be  a  covenant  of  warranty,  it  binds 
tbe  grantor  to  defend  the  possession  against  every  claimant  of  it  by  right, 
and  is  consequently  a  covenant  against  rightful  eviction." 

The  broken  covenant  in  the  case  in  hand  is  a  covenant  against 
incumbrances,  and  it  was  broken  as  soon  as  it  was  made. 

The  later  case  of  Cross  v.  Noble,  67  Pa.  74,  78,  demonstrates  the 
fact  that  it  was  not  the  intention  of  the  Pennsylvania  court  in  the 
case  last  cited  to  hold  that  the  defense  of  a  partial  failure  of  con- 
sideration arising  from  a  defect  of  title  is  not  available  in  the  ab- 
sence of  a  covenant,  for  Mr.  Justice  Sharswood  there  says : 

"Mr.  Justice  Kennedy,  In  Roland  v.  Miller,  3  Watts  &  S.  390.  has  stated  the 
mJe  as  it  has  always  been  understood  and  acted  upon  in  this  state :  *The  doc- 
trine of  Steinhauer  v.  Witman  [1  Serg.  &  R.  438]  is  that,  if  the  consideration 
money  has  not  been  paid,  the  p\u*chaser,  unless  it  plainly  appear  that  he  has 
agreed  to  run  the  risk  of  the  title,  may  defend  himself  in  an  action  for  the 
purchase  money  by  showing  that  the  title  was  defective,  either  in  whole  or  in 
part,  whether  there  was  a  covenant  of  general  warranty  or  of  right  to  convey 
or  of  quiet  enjoyment  by  the  vendor,  or  not,  and  whether  the  vendor  has  ex- 
ecuted a  deed  of  conveyance  for  the  premises,  or  not.'  Lloyd  v.  Farrell,  48  Pa. 
73,  86  Am.  Dec.  563;  Weakland  v.  Hoffman,  50  Pa.  513,  88  Am.  Dec.  5C0; 
67C.O.A.— 12 
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Herrod  v.  Blackburn.  56  Pa.  103,  94  Am.  Dec.  49 ;   Dankel  T.  Hunter,  61  Pa. 
382,  100  Am.  Dec.  651." 

Grand  Lodge  of  Masons  v.  Knox,  20  Mo.  433 ;  Ives  v.  Van  Epps, 
22  Wend.  165 ;  McAllister  v.  Reab,  4  Wend.  485. 

These  authorities  perhaps  sufficiently  illustrate  the  general  rule 
that  a  partial  failure  of  consideration  wrought  by  a  defect  of  title 
is  a  good  defense  pro  tanto  to  an  action  upon  a  promissory  note  for 
the  purchase  price  of  land  conveyed  by  a  warranty  deed. 

The  next  question  for  consideration  is,  when  is  this  defense  avail- 
able at  law,  and  when  in  equity  ?  There  is  much  diversity  of  opin- 
ion in  the  courts  of  the  states  upon  the  question  when  a  partial  de- 
fect of  title  is  available  to  reduce  a  recovery  in  an  action  at  law 
for  the  purchase  price.  A  review  of  many  of  the  decisions  upon 
this  subject  may  be  found  in  2  Sutherland  on  Damages,  §§  632- 
641.  Naturally  the  use  of  the  equitable  remedy  of  an  injunction 
against  the  prosecution  of  an  action  at  law  for  the  purchase  price 
varies  in  the  different  states  with  the  different  rules  which  they 
have  adopted  for  the  admission  of  this  defense  at  law.  But  the 
power  to  protect  purchasers  is  more  ample  and  is  more  freely  exer- 
cised in  courts  of  equity  than  in  courts  of  law,  and,  where  the  rem- 
edy at  law  is  not  clearly  adequate,  their  jurisdiction  is  never  in- 
voked in  vain.    The  Supreme  Court  has  repeatedly  declared  that: 

"A  court  of  chancery  regards  the  transfer  of  real  property  in  a  contract  of 
sale  and  the  payment  of  the  price  as  correlative  obligations.  The  one  is  the 
consideration  for  the  other,  and  the  one  failing  leaves  the  other  without  a 
cause."  Refeld  v.  Woodfolk,  22  How.  318,  327,  16  L.  Ed.  370 ;  Slide  &  Spur 
Gold  Mines  v.  Seymour,  153  U.  S.  509,  617, 14  Sup.  Ct  842.  38  L.  Ed.  802. 

And  the  general  rule  upon  this  subject  may  be  safely  stated  in 
these  words:  A  court  of  equity  should  issue  an  injunction  to  stay 
an  action  at  law  upon  a  promissory  note  for  the  purchase  price  until 
the  defense  of  reduction  arising  out  of  the  same  transaction  is  al- 
lowed whenever  the  remedy  at  law  is  less  certain,  prompt,  and 
efficient  to  attain  the  ends  of  justice,  either  because  the  interests  of 
the  parties  require  that  the  title  to  the  land  should  be  perfected, 
that  their  rights  should  be  adjudicated,  and  that  the  litigation  over 
it  should  be  closed — a  result  which  no  remedy  at  law  is  adequate 
to  accomplish— or  because  it  entails  circuity  of  action,  or  because 
there  is  serious  danger  of  unjustifiable  loss  or  injury  to  the  vendee, 
which  a  court  of  equity  may,  but  a  court  of  law  cannot,  prevent. 
Jaques  v.  Esler,  4  N.  J.  Eq.  461,  462;  Johnson  v.  Gere,  2  Johns. 
Ch.  546:  Roger  v.  Kane's  Adm'r,  5  Leigh,  606,  607;  Clarke  v. 
Hardgrove,  7  Grat.  399,  407;  Union  Nat.  Bank  v.  Pinner,  25  N.  J. 
Eq.  495 ;  White  v.  Stretch,  22  N.  J.  Eq.  76 ;  Coy,  Adm'r,  v.  Dowie, 
14  Fla.  544 ;  Walker  v.  Wilson,  13  Wis.  522.  The  case  at  bar  falls 
well  within  this  rule.  The  liens  of  the  annuities  have  been  fastened 
upon  the  land  of  the  complainants  by  the  decree  of  the  state  court, 
and  they  cannot  escape  their  payment.  A  court  of  law  has  not  the 
power  to  determine  their  amounts,  to  require  their  present  pay- 
ment and  release,  or  to  perfect  the  title  to  the  land,  in  the  action  for 
the  purchase  price,  or  in  an  action  on  the  covenant  against  incum- 
brances^ because  that  court  cannot  grant  relief  of  that  nature.     On 
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the  other  hand,  a  court  of  equity  has  plenary  jurisdiction  to  render 
a  decree  in  this  suit  which  will  determine  the  amounts  of  the  liens 
and  the  parties  who  must  pay  them,  which  will  perfect  the  title  to 
the  land,  and  put  an  end  to  the  litigation  concerning  it.  Moreover, 
if,  as  counsel  for  Richard  M.  Neely  contend,  the  action  upon  the 
covenant  against  Annie  M.  Neely  is  barred  by  the  statute  of  limita- 
tions, the  complainants  have  no  remedy  at  law  by  an  action  upon 
that  covenant ;  and,  if  it  is  not  barred,  she  is  not  a  resident  of  the 
state  of  Nebraska,  and  an  action  at  law  in  another  jurisdiction  is 
not  as  prompt  and  efficient  a  remedy  as  a  suit  in  equity  to  deter- 
mine the  rights  of  the  parties  in  the  jurisdiction  which  Neely  has 
invoked.  Rolling  Mill  Co.  v.  Ore  &  Steel  Co.,  162  U.  S.  596,  617,  14 
Sup.  Ct.  710,  38  L.  Ed.  565 ;  Quick  v.  Lemon,  105  111.  578 ;  Taylor 
V.  Stowell,  4  Mete.  (Ky.)  175 ;  Forbes  v.  Cooper,  88  Ky.  285,  11  S. 
W.  24;  Robbins  v.  Holley,  1  T.  B.  Mon.  191;  Edminson  v.  Bax- 
ter, 4  Hayw.  (Tenn.)  112,  9  Am.  Dec.  751 ;  Davis  v.  Milburn,  3 
Iowa,  163 ;   Green  v.  Campbell,  55  N.  C.  446. 

The  cases  presented  in  opposition  to  this  conclusion  do  not  rule 
the  issue  which  this  case  presents.  A  class  of  authorities  is  cited 
to  the  effect  that  a  partial  or  total  failure  of  the  title  conveyed  by 
a  warranty  deed  presents  no  defense  in  equity  to  the  payment  of 
the  purchase  price,  unless  the  vendee  has  been  evicted  from,  or  has 
surrendered  possession  of,  the  land,  because  until  that  time  there 
is  no  breach  of  the  covenant  against  rightful  claims  for  title  and 
possession.  Patton  v.  Taylor,  7  How.  133,  159,  12  L.  Ed.  637 ;  El- 
liott V.  Thompson,  4  Humph.  (Tenn.)  99,  40  Am.  Dec.  630 ;  Bu- 
chanan V.  Alwell,  8  Humph.  516,  518 ;  Wimberg  v.  Schwegeman. 
97  Ind.  529,  530;  Wilkins  v.  Hogue,  55  N.  C.  479,  481;  Vick  v. 
Percy,  7  Smedes  &  M.  256,  45  Am.  Dec.  303.  These  decisions  seem 
to  adopt  the  ancient  rule  of  the  common  law  that  a  partial  failure 
of  consideration  is  no  defense  to  a  promissory  note.  That  rule  has 
long  since  been  abolished  both  at  law  and  in  equity,  and  an  applica- 
tion of  the  modern  rule  evidenced  by  the  decisions  cited  in  the  ear- 
lier part  of  this  opinion  leads  logically  to  a  different  conclusion 
from  that  announced  in  these  opinions.  If,  however,  we  concede 
their  correctness,  they  go  no  farther  than  to  hold  that  until  the 
covenant  against  rightful  claims  to  the  title  and  possession,  which 
was  under  consideration  in  those  cases,  is  completely  broken,  and 
all  the  possible  damage  from  the  breach  has  accrued,  equity  will 
grant  no  relief.  The  relief  sought  in  those  cases  was  denied  be- 
cause the  covenant  against  lawful  claims  to  title  and  possession  was 
not  broken,  and  the  damage  from  it  had  not  accrued,  so  long  as  the 
vendee  enjoyed  the  undisturbed  possession  and  use  of  the  land,  and 
because  an  action  upon  that  covenant,  when  broken,  would  furnish 
a  complete  remedy  to  the  vendee.  The  facts  of  this  case  do  not 
bring  it  within  this  rule.  The  covenant  in  question  here  is  not  the 
covenant  against  rightful  claims  to  title  and  possession,  but  the 
covenant  against  incumbrances.  That  covenant  was  broken  when 
it  was  made.  The  decree  of  the  state  court  judicially  established 
the  paramount  liens  of  the  incumbrances.  It  judicially  determined 
that  the  breach  of  the  covenant  against  them,  and  the  damages 
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therefrom,  had  arisen  when  the  covenant  was  made.  It  as  effect- 
ually demonstrated  the  complete  breach  of  the  covenant  against 
incumbrances  at  the  time  it  was  made  as  a  judgment  at  law,  and 
eviction  thereunder,  would  have  established  a  breach  of  the  cov- 
enant against  rightful  claims  to  the  title  and  possession.  Boyd  v. 
Bartlett,  36  Vt.  9,  15 ;  Turner  v.  Goodrich,  26  Vt.  707.  In  this  way 
the  complete  breach  of  the  covenant  against  incumbrances  is  es- 
tablished by  the  record  before  us,  and  an  action  upon  it  will  furnish 
the  complainants  no  adequate  remedy,  because  it  will  not  settle 
the  claims  to,  or  perfect  the  title  to,  the  land,  because  it  is  probably 
barred  by  the  statute,  and,  if  it  is  not,  it  presents  a  more  dilatory, 
circuitous,  and  doubtful  remedy  than  the  pending  suit. 

The  cases  of  Miller  v.  Avery,  2  Barb.  Ch.  582,  Senter  v.  Hill,  5 
Sneed  (Tenn.)  505,  and  Gayle  v.  Fattle,  14  Md.  69,  cited  for  Neely, 
rest  upon  the  conceded  proposition  that  averment  or  proof  of  an 
adverse  action  by  a  third  party,  without  allegation  or  evidence  that 
it  is  founded  on  a  superior  lien  or  title,  is  insufficient  to  invoke  the 
aid  of  a  court  of  equity.  Nor  does  the  decision  in  Refeld  v.  Wood- 
folk,  22  How.  318,  327,  16  L.  Ed.  370,  that  a  vendee  who  has  com- 
pleted the  payment  of  the  purchase  price  is  not  entitled  to  a  decree 
that  the  vendor  shall  perfect  the  title,  have  any  relevancy  to  the 
question  under  consideration  in  the  case  at  bar.  The  equity  of  a 
vendee  who  has  voluntarily  paid  the  purchase  price  differs  radi- 
cally from  that  of  one  who  resists  its  payment.  There  is  no  opin- 
ion of  any  court  in  these  authorities  cited  for  Neely  inconsistent 
with  the  view  that  a  court  of  equity  has  jurisdiction  to  grant  the 
relief  which  the  complainants  in  this  case  seek.  In  Davis  v.  Wake- 
lee,  156  U.  S.  680,  688,  15  Sup.  Ct.  555,  39  L.  Ed.  578,  we  find  these 
words : 

"It  Is  a  settled  principle  of  equity  Jurisprudence  that,  If  the  remedy  at  law 
be  doubtful,  a  court  of  equity  will  not  decline  co^lzance  of  the  suit  •  •  ♦ 
Where  equity  can  give  relief.  plaintiflT  ought  not  to  be  compelled  to  speculate 
upon  the  chance  of  his  obtaining  relief  at  law." 

The  adequate  remedy  at  law  which  will  deprive  a  court  of  equity 
of  jurisdiction  is  a  remedy  as  certain,  complete,  prompt,  and  effi- 
cient to  attain  the  ends  of  justice  as  the  remedy  in  equity.  Boyce 
V.  Grundy,  3  Pet.  210,  215,  7  L.  Ed.  655;  Springfield  Milling  Co.  v. 
Barnard  &  Leas  Mfg.  Co.,  81  Fed.  261,  265,  26  C.  C.  A.  389,  393 ; 
Brown  v.  Arnold,  131  Fed.  723,  67  C.  C.  A.  125.  The  complainants 
have  no  such  remedy  at  law.  A  court  of  equity  alone  has  the  power 
to  grant  them  adequate  relief,  and  its  jurisdiction  of  this  suit  is  com- 
plete. 

But  counsel  for  Richard  M.  Neely  insist  that,  while  an  assignee 
of  a  chose  in  action  takes  it  subject  to  all  the  defenses  that  could 
at  the  time  of  the  assignment  be  presented  against  it  in  the  hands 
of  the  assignor,  yet  he  is  exempt  from  these  defenses  because  he  is 
the  payee  of  the  note.  They  say  that  the  complainants  waived  the 
defense  which  they  now  present  by  signing  the  note  payable  to 
Neely.  But  the  essence  of  waiver  is  estoppel.  Where  there  is  no 
estoppel,  there  is  no  waiver.  Insurance  Co.  v.  Wolff,  95  U.  S.  326, 
332,  24  L.  Ed.  387 ;  Assurance  Co.  v.  Building  Ass'n,  183  U.  S.  308, 
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357,  22  Sup.  Ct.  133,  46  L.  Ed.  213;  Society  v.  McElroy,  28  C.  C.  A. 
365,  372,  83  Fed.  631,  640;  Rice  v.  Fidelity  &  Deposit  Co.,  103  Fed. 
427,  435,  43  C.  C.  A.  270,  278 ;  Insurance  Co.  v.  Thomas,  82  Fed. 
406,  408,  27  C.  C.  A.  42,  45,  47  L.  R.  A.  450 ;  Unsell  v.  Ins.  Co.  (C. 
C.)  32  Fed.  443,  445;  Warren  v.  Crane,*  50  Mich.  300,  301,  15  N.  W. 
465.  The  indispensable  elements  of  an  estoppel  are  ignorance  of 
the  party  who  invokes  the  estoppel,  a  representation  by  the  party 
estopped  which  misleads,  and  an  innocent  and  deleterious  change 
of  position  in  reliance  upon  that  representation.  There  were  none 
of  these  elements  in  the  case  at  bar.  Neely  was  not. ignorant.  He 
knew  that  the  covenant  of  his  mother  against  incumbrances  and  the 
covenant  of  the  complainants  to  pay  the  note  were  mutual  cove- 
nants, that  each  was  a  part  of  the  consideration  of  the  other,  and 
that  the  violation  of  one  was  a  defense  to  the  other.  He  knew 
that  the  covenant  against  incumbrances  was  broken  when  he  took 
the  note,  for  these  incumbrances  rested  upon  the  title  to  the  land, 
and  he  must  have  known  the  law.  The  complainants  made  no  mis- 
representations. They  did  not  declare  that  the  note  was  good  and 
that  they  would  pay  it,  as  did  the  defendant  in  Thompson  v.  Em- 
ery, 27  N.  H.  269,  cited  by  counsel  for  Neely.  Neely  never  loaned 
to  the  complainants  or  paid  to  them  any  consideration  whatever 
for  the  note.  Conceding  that  he  paid  to  his  mother  its  full  value, 
he  was  but  her  assignee  of  the  complainants'  obligation  to  pay  the 
purchase  price  of  the  land,  with  full  knowledge  of  all  the  equities 
between  the  original  parties  to  the  sale,  and  he  took  the  note  which 
evidenced  that  obligation  subject  to  every  defense  which  could 
have  been  asserted  against  it  in  the  hands  of  the  vendor.  The 
legal  presumption  is  that  the  payee  of  a  promissory  note  knows  its 
consideration  and  the  facts  which  condition  its  execution.  The 
fact  that  Neely  was  the  payee  here,  and  not  the  indorsee,  instead 
of  strengthening  his  position,  adds  this  legal  presumption  to  the 
conclusive  proof  of  his  actual  knowledge  which  the  record  pre- 
sents. One  who  buys  of  a  creditor,  for  value,  the  obligation  of  his 
debtor,  and  takes  the  latter's  promissory  note,  payable  to  himself, 
as  evidence  thereof,  with  full  knowledge  of  its  consideration  and 
of  the  facts  which  conditioned  the  inception  of  the  original  obliga- 
tion, takes  the  note  subject  to  all  the  defenses  which  existed  against 
the  claim  in  the  hands  of  the  original  creditor.  Vorce  v.  Rosen- 
bery,  12  Neb.  448,  451,  11  N.  W.  879 ;  Chariton  Plow  Co.  v.  David- 
son, 16  Neb.  374,  377,  20  N.  W.  256 ;  Camp  v.  Sturdevant,  16  Neb. 
693,  698,  21  N.  W.  449 ;   Knapp  v.  Lee,  3  Pick.  452,  460. 

The  authorities  cited  by  counsel  for  Neely  in  opposition  to  this 
conclusion  are  not  relevant  to  the  facts  of  this  case,  and  they  fail 
to  convince.  Sadler  v.  White,  14  La.  Ann.  177,  178,  was  a  case  in 
which  the  purchaser,  who  was  not  the  payee  of  the  note,  which  was 
given  by  a  tenant  for  rent,  was  aware  when  he  bought  it  that  de- 
fenses to  it  might  arise,  although  none  had  then  arisen.  The  court 
held  that  this  notice  was  not  sufficient  to  subject  him  to  a  defense 
of  partial  failure  of  consideration  which  subsequently  resulted 
from  the  ouster  of  the  tenant  by  a  paramount  title  before  his  term 
had  expired.    The  court,  however,  remarked  that  the  result  would 
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have  been  di;fferent  if  the  defense  had  existed  and  the  purchaser 
had  been  aware  of  it  when  he  bought  the  note.    In  the  case  at  bar 
the  covenant  against  incumbrances  was  broken,  the  defense  to  the 
note  existed,  and  Neely  knew  it  when  he  purchased  the  note.     In 
Glascock  V.  Rand,  14  Mo.  550,  and  Van  Buskirk  v.  Day,  32  111. 
260,  267,  268,  all  that  is  said  upon  this  question  is  obiter  dictum, 
and  it  goes  no  farther  than  to  express  a  supposition  and  a  doubt. 
The  only  question  decided  in  the  former  case  was  that  an  affidavit 
for  continuance  did  not  disclose  diligence  to  procure  testimony, 
and  the  only  issue  determined  in  the  latter  case  was  decided  by 
the  jury,  which  found  that  there  was  no  fraud  in  procuring  the  note, 
and  hence  no  defense  to  it  in  the  hands  of  any  one.    In  Steadwell 
V.  Morris,  61  Ga.  97,  a  husband  gave  to  his  wife  the  note  of  his 
partners  in   payment  of  a   debt   which   he  owed   to   her.     She   ac- 
cepted  it  without   notice  that  it  was   founded   in  a  mistake   in   the 
accounting  between  the  partners,  and  the  court  held  that  this  mis- 
take would  not  defeat  an  action  on  the  note  in  her  behalf.     It  is 
evident  from  the  opinion,  however,  that  if  she  had  obtained  actual 
knowledge  of  the     defense   to  the  note  before   she   received  it,   as 
Neely  did  in  the  case  at  bar,  she  would  not  have  been  permitted 
to  recover.    In  Thompson  v.  Emery,  27  N.  H.  269,  Simpson,  the 
plaintiff  in  interest,  took  the  note  of  the  defendant  as  collateral  se- 
curity to  the  obligation  of  another.    Before  or  when  he  obtained  it 
he  asked  the  defendant  if  it  was  good,  and  he  replied  that  it  was, 
and  that  he  would  pay  it.    Simpson  knew  of  no  defense  to  it,  and 
there  was  none.    When  action  upon  it  was  brought,  no  defense  was 
interposed,  except  that  the  note  was  not  properly  indorsed  to  Simp- 
son.   Of  course,  the  plaintiff  recovered.    There  is  nothing  in  these 
cases  in  conflict  with  our  conclusion  that  Richard  M.  Neely,  the 
payee  of  the  note,  who  had  knowledge  when  he  obtained  it  of  its 
consideration,  and  of  all  the  facts  which  conditioned  the  obligation 
which  it  evidenced,  took  it  subject  to  every  defense  which  could 
have  been  urged  against  the  obligation  to  pay  the  purchase  price 
of  the  land  in  the  hands  of  the  vendor.    He  stood  in  the  shoes  of 
his  mother. 

There  is  another  defense  to  this  note,  to  the  extent  of  $1,000,  avail- 
able to  the  complainants.  It  is  that  Richard  M.  Neely,  as  suret>'  for 
Annie  H.  Neely,  executed  the  bond  to  pay  the  legacies  which  constitute 
the  incumbrances  upon  the  title  to  this  land.  That  bond  is  an  obliga- 
tion which  he  has  never  discharged,  and  which,  in  equity  and  good 
conscience,  he  ought  to  fulfill — an  obligation  which  a  court  of  equity 
may  and  should  permit  the  complainants  to  set  off  against  the  amount 
owing  upon  their  note.  But  as  their  defense  to  the  full  amount  of  the 
damage  which  they  have  sustained  from  the  incumbrances  upon  their 
title  is  complete  by  way  of  equitable  recoupment,  it  is  unnecessary  and 
would  be  useless  to  consider  farther  the  defense  pro  tanto  by  way  of 
the  bond. 

The  next  contention  is  that  the  defense  to  the  note  by  way  of  equita- 
ble reduction  is  unavailable  to  the  complainants  because  the  cause  of 
action  upon  the  covenant  against  incumbrances  is  barred  by  the  statute 
of  limitations.     Conceding,  without  deciding,  that  the  bar  of  the  stat- 
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ute  had  fallen  upon  the  action  on  this  covenant  before  this  suit  wa» 
instituted,  that  fact  is  not  fatal  to  the  defense  of  the  complainants,  nor 
to  this  suit  to  enforce  it  That  defense,  as  we  have  seen,  is  not  set-off 
or  counterclaim,  but  an  equitable  reason  why  the  amount  payaWe  by 
the  terms  of  the  note  should  be  reduced.  It  is  reduction.  It  is  that 
because  the  consideration  of  the  note  failed  in  part,  and  because  the 
condition  subsequent  that  the  covenant  against  incumbrances  should  be 
kept  was  not  fulfilled,  the  full  amount  of  the  note  ought  not  to  be  paid. 
This  defense  attaches  to  and  inheres  in  the  note  itself,  and,  while  the 
cause  of  action  upon  that  obligation  survives,  the  defense  lives  and 
runs  with  it.  The  defense  of  reduction  or  recoupment  which  arises 
out  of  the  same  transaction  as  the  note  or  claim  survives  as  long  as 
the  cause  of  action  upon  the  note  or  claim  exists,  although  an  affirma- 
tive action  upon  the  subject  of  it  may  be  barred  by  the  statute  of 
limitations.  Ord  v.  Ruspini,  2  Esp.  569 ;  Beecher  v.  Baldwin,  55  Conn. 
419,  432,  12  Atl.  401,  3  Am.  St.  Rep.  57 ;  Aultman  &  Co.  v.  Torrey, 
55  Minn.  492,  57  N.  W.  211;  Wood  on  Limitations  (3d  Ed.)  §  282; 
Conner  v.  Smith,  88  Ala.  300,  7  South.  150 ;  25  Am.  &  Eng.  Enc.  of 
Law,  p.  561,  par.  9. 

Finally  it  is  insisted  that  the  complainants  have  been  guilty  of  such 
laches  that  they  are  entitled  to  no  relief.  In  the  application  of  the 
doctrine  of  laches  the  settled  rule  is  that  courts  of  equity  are  not  bound 
by,  but  that  they  usually  act  or  refuse  to  act  in  analogy  to,  the  statute 
of  limitations  relating  to  actions  at  law  of  like  character.  Rugan  v. 
Sabin,  3  C.  C.  A.  578,  582,  53  Fed.  415,  420 ;  Billings  v.  Smelting 
Co.,  2  C.  C.  A.  252,  262,  263,  51  Fed.  338,  349 ;  Bogan  v.  Mortgage 
Co.,  11  C.  C.  A.  128, 135,  63  Fed.  192, 199 ;  Kinne  v.  Webb,  4  C.  C.  A. 
no,  177,  54  Fed.  34,  40;  Scheftel  v.  Hays,  7  C.  C.  A.  308,  312,  58  Fed. 
457,  460 ;  Wagner  v.  Baird,  7  How.  234,  258,  12  L.  Ed.  681 ;  Godden 
V.  Kimmell,  99  U.  S.  201,  210,  25  L.  Ed.  431 :  Wood  v.  Carpenter, 
101  U.  S.  135,  139,  25  L.  Ed.  807.  The  meaning  of  this  rule  is  that, 
under  ordinary  circumstances,  a  suit  in  equity  will  not  be  stayed  for 
laches  before,  and  will  be  stayed  after,  the  time  fixed  by  the  analogous 
statute  of  limitations  at  law ;  but  if  unusual  conditions  or  extraordinary 
circumstances  make  it  inequitable  to  allow  the  prosecution  of  a  suit 
after  a  briefer,  or  to  forbid  its  maintenance  after  a  longer,  period 
than  that  fixed  by  the  statute,  the  chancellor  will  not  be  bound  by  the 
statute,  but  will  determine  the  extraordinary  case  in  accordance  with 
the  equities  which  condition  it.  Kelley  v.  Boettcher,  29  C.  C.  A.  14, 
21,  85  Fed.  55,  62.  This  defense  of  equitable  recoupment  or  reduction, 
if  it  were  available  at  law,  would  have  survived  as  long  as  the  cause  of 
action  upon  the  note  was  available.  If  the  holder  of  the  note  had  in- 
voked the  aid  of  a  court  of  equity  to  foreclose  the  mortgage  which  se- 
cured it,  this  defense  would  have  conditioned  his  recovery  there. 
Fanners'  Loan  &  Trust  Co.  v.  Denver,  etc.,  R.  Co.,  60  C.  C.  A.  588, 
593,  126  Fed.  46,  51.  By  analogy  with  these  rules,  the  complainants 
are  not  guilty  of  cijpable  laches  in  enforcing  their  defense  as  long  as 
the  action  on  the  note  survives.  Indeed,  they  were  not  fairly  charge- 
able with  any  laches  as  long  as  no  action  upon  the  note  was  commenced, 
because  they  might  well  rest  in  the  belief  that  no  action  would  be 
taken  by  Neely  to  collect  it  until  his  bond  and  the  covenant  of  the 
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vendor  had  been  fulfilled,  and  the  incumbrances  upon  the  title  and  the 
defense  to  the  note  had  been  alike  removed.  Moreover,  there  are  un- 
usual conditions  and  extraordinary  circumstances  in  this  case  which 
would  appeal  with  compelling  force  to  the  conscience  of  a  chancellor  to 
allow  the  prosecution  of  this  suit,  even  if  the  analogous  limitation  at 
law  had  expired.  The  complainants  have  long  been  involved  in  a 
tedious  litigation  in  the  courts  of  the  state  of  Nebraska,  where  they 
doubtless  hoped  and  expected  that  the  rights  of  all  the  parties  to  this 
controversy  would  be  judicially  determined.  That  litigation  alone 
furnishes  ample  excuse  for  their  failure  to  invoke  earlier  the  aid  of 
other  courts.  The  fact  that  they  interposed  their  defense  in  the  action 
at  law  upon  the  note,  and  pressed  it  until  it  was  disallowed  there,  is 
not  evidence  of  fatal  laches,  but  rather  of  reasonable  diligence.  The 
facts  that  the  same  judge  presided  at  law  and  in  equity  in  the  court 
below,  and  that  his  decision  must  determine  in  the  first  instance  the 
somewhat  vexed  question  whether  their  defense  should  be  made  at 
law  or  in  equity,  relieve  their  action  below  of  any  just  criticism,  or 
of  any  legitimate  charge  of  unreasonable  delay. 

It  is  not  culpable  laches  for  one  who  has  an  equitable  defense 
of  reduction  to  a  promissory  note,  which  has  become  the  subject  of 
pending  litigation  in  another  court,  and  which,  if  available  at  law, 
would  survive  as  long  as  the  cause  upon  the  note,  to  wait  until  an 
affirmative  action  at  law  upon  the  subject  of  the  defense  is  barred, 
and  until  his  defense  is  overruled  in  an  action  at  law  upon  the  note, 
before  he  invokes  the  aid  of  a  court  of  equity  to  enjoin  the  prose- 
cution of  the  latter  action  until  his  defense  is  allowed. 

The  result  is  that  the  court  below  has  tried  the  action  at  law, 
and  is  about  to  enter  a  judgment  against  the  complainants  for  the 
full  amount  of  their  note — an  amount  which,  in  equity  and  good 
conscience,  they  ought  not  to  pay.  The  power  was  vested  in  the 
court  of  equity  below,  and  the  duty  was  imposed  upon  it,  to  enjoin 
the  prosecution  of  this  action  at  law  until  the  amount  of  damages 
which  the  complainants  have  suffered  from  the  incumbrances  upon 
their  title  can  be  ascertained  and  applied  in  reduction  of  the  recov- 
ery there  sought,  and  to  adjudicate  the  claims  to  the  land  in  ques- 
tion and  close  this  litigation,  and  in  that  way  to  prevent  a  rank 
injustice  which  the  court  at  law  was  powerless  to  avoid.  Any  fact 
which  renders  it  against  conscience  to  enter  or  execute  a  judgment 
at  law,  and  which  was  not  available  to  the  defendant  in  a  court  of 
law,  confers  jurisdiction  upon  a  court  of  equity  to  enjoin  the  pro- 
posed entry  or  execution  of  the  judgment.  Marine  Ins.  Co.  v. 
Hodgson,  7  Cranch,  332,  336,  3  L.  Ed.  3G2 ;  National  Surety  Co.  v. 
State  Bank  of  Humboldt,  120  Fed.  593,  56  C.  C.  A.  657,  61  L.  R.  A. 
394. 

The  court  below,  sitting  in  equity,  may  and  it  should  proceed 
to  ascertain  the  present  values  of  the  annuities  which  constitute 
the  incumbrances  upon  the  title  of  the  complainants,  and  to  require 
the  annuitants,  upon  the  payment  of  those  values,  to  release  the 
three  quarter  sections  of  land  from  those  liens,  and  to  perfect  the 
title  thereto.  In  case  it  shall  appear,  as  counsel  have  intimated, 
that  since  the  final  hearing  below  the  complainants  have  paid  and 
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secured  releases  of  these  Hens,  the  court  should  reduce  the  amount 
of  the  recovery  in  the  action  at  law  upon  the  note  by  the  amount, 
not  exceeding  the  value  of  the  annuities  at  the  time  such  payments 
were  made,  which  the  complainants  have  necessarily  expended  in 
paying  the  liens  of  the  annuities  upon  their  land  and  in  defending 
their  title  against  them.  That  court  undoubtedly  has  jurisdiction 
to  adjudicate  the  rights  and  interests  of  all  the  parties  to  this  suit 
in  the  three  quarter  sections  of  land  to  which  the  liens  attach,  and 
to  put  an  end  to  this  litigation. 

The  only  question  determined  by  the  court  below,  and  which 
this  appeal  was  taken  to  review,  was,  were  the  complainants  en- 
titled to  any  relief?  The  Circuit  Court  answered  that  question  in 
the  negative.  It  has  now  been  answered  in  the  affirmative.  Is- 
sues of  law  and  fact  may  arise  in  view  of  this  decision  which  are  not 
fairly  presented  by  this  record,  and  which  have  not  received  the 
attention  of  court  or  counsel.  It  is  unwise  and  inopportune  to  sug- 
gest or  discuss  them  now. 

There  is,  however,  one  other  question  which  must  not  be  over- 
looked. The  district  court  of  Richardson  county,  in  the  state  of 
Nebraska,  acquired  jurisdiction  of  the  real  estate  in  controversy 
in  this  suit  long  before  either  the  action  at  law  or  the  suit  in  equity 
in  the  Circuit  Court  was  instituted.  The  suit  in  the  state  court 
was  commenced  by  the  annuitants  for  the  purpose  of  subjecting 
the  three  quarter  sections  of  land  to  the  payment  of  their  annuities, 
and  they  obtained  a  decree  that  the  liens  of  their  legacies  were 
paramount  to  the  titles  of  the  purchasers  from  the  residuary  lega- 
tees of  Malony,  and  that  the  land  should  be  sold  to  pay  them  This 
portion  of  the  decree  was  affirmed  by  the  Supreme  Court  of  the 
state,  and  it  remains  unassailed  and  unmodified.  That  suit,  how- 
ever, is  still  pending  under  an  instruction  from  the  Supreme  Court 
to  the  court  below  to  determine  whether  or  not  the  complainant 
Joseph  A.  Williams  may  lawfully  be  required  to  pay  the  amount 
owing  upon  his  note  to  Neely  to  the  complainants  in  that  suit. 
The  court  which  first  acquires  jurisdiction  of  specific  property  by 
the  issue  and  service  of  process  in  a  suit  to  enforce  a  Hen  upon  it, 
where  in  the  subsequent  proceedings  it  may  find  it  necessary  or 
convenient  to  take  possession  or  control  of  it,  is  entitled  to  retain 
that  jurisdiction  to  the  end,  without  interference  by  any  court  of 
co-ordinate  power.  Gates  v.  Bucki,  53  Fed.  961,  969,  4  C.  C.  A. 
116,  128,  129 ;  Memphis  Savings  Bank  v.  Houchens,  115  Fed.  96, 
110,  52  C.  C.  A.  176,  190,  191.  Where  a  subsequent  suit  involving 
the  rights  of  the  parties  to  the  same  property  is  commenced  in  a 
court  of  co-ordinate  jurisdiction,  that  suit  should  not  be  dismissed, 
but,  before  a  seizure  of  the  property  is  made  therein,  it  should  be 
stayed  until  the  proceedings  in  the  court  which  first  obtained  juris- 
diction are  concluded,  or  ample 'time  for  their  termination  has 
elapsed.  Zimmerman  v.  So  Relle,  25  C.  C.  A.  518,  521,  80  Fed. 
417,  420. 

The  decree  below  is  reversed,  and  the  case  is  remanded  to  the 
Circuit  Court,  with  directions  to  enjoin  or  stay  the  farther  prosecu- 
tion of  the  action  at  law  upon  the  promissory  note  signed  by  the 
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complainants  until  the  amount  of  the  reduction  to  which  the  com- 
plainants are  equitably  entitled  shall  be  ascertained  and  allowed, 
to  permit  the  parties  to  file  a  supplemental  bill  and  answers  pre- 
senting material  events  which  have  occurred  since  the  former  hear- 
ing, and  to  take  farther  testimony,  and,  when  this  shall  have  been 
done,  to  take  further  proceedings  in  accordance  with  the  views 
expressed  in  this  opinion. 

HOOK,  Circuit  Judge  (dissenting).  The  facts  in  this  case — 
some  admitted,  and  the  others  established  by  the  overwhelming 
weight  of  the  evidence — are  as  follows :  Through  the  will  of  her 
father  and  a  deed  from  a  co-devisee,  Annie  H.  Neely  became  the 
owner  of  a  tract  of  land,  subject  to  a  mortgage  given  by  the  testator 
in  his  lifetime,  and  to  two  annuities  which  he  bequeathed.  The 
mortgage  was  the  prior  lien.  Mrs.  Neely  was  an  executrix  of  the 
will.  Richard  M.  Neely,  an  appellee  herein,  is  her  son.  Acting  as 
the  agent  of  his  mother,  he  made  a  contract  with  Williams  for  the 
sale  of  the  land  for  $6,000,  $500  of  which  was  paid  at  the  time, 
$2,000  was  to  be  paid  when  the  sale  was  consummated,  and  the  re- 
maining $3,500  was  to  be  evidenced  by  a  note  secured  by  a  mort- 
gage upon  the  property.  There  is  no  pretense  that  he  practiced 
any  deception  upon  Williams ;  that  he  made  any  covenant  against 
incumbrances,  or  personally  obligated  himself  in  any  way  or  to  any 
degree  whatsoever.  He  was  professedly  acting  for  his  mother  in 
the  making  of  the  contract  of  sale  and  Williams  so  understood  it. 
The  existence  of  the  mortgage  and  the  annuities  were  equally  ap- 
parent from  the  public  records.  The  contract  of  sale  was  suscepti- 
ble of  exact  performance.  It  could  have  been  fully  carried  out,  and 
all  of  the  liens  against  the  land  could  have  been  discharged.  Be- 
tween four  and  five  months  afterwards  the  sale  was  consummated. 
Williams  received  a  deed  from  Mrs.  Neely  containing  covenants  of 
warranty  and  against  incumbrances.  He  paid  the  $2,000,  and  executed 
his  note  and  mortgage  for  the  remaining  $3,500.  But  Richard  M. 
Neely  was  not  present  at  the  time.  He  prepared  none  of  the  in- 
struments, and  did  not  in  any  manner  participate  in  the  closing  of 
the  transaction.  For  some  reason  not  disclosed  in  the  record  Wil- 
liams did  not  require  the  release  or  satisfaction  of  the  annuities 
when  he  took  the  deed,  paid  the  money,  and  gave  his  note  and  mort- 
gage. Whether  this  arose  from  mistake  of  fact  or  of  law  does 
not  clearly  appear,  but  there  is  not  even  the  slightest  ground  for 
attributing  it  to  Richard  M.  Neely.  He  was  not  there,  and  was 
wholly  innocent  in  fact  and  intent.  The  note  and  mortgage  for 
the  balance  of  the  purchase  price  were  made  by  Williams  direct 
to  Richard  M.  Neely,  instead  of  to  his  mother,  for  the  reason 
that  he  paid  to  her  and  for  her  benefit  the  full  sum  of  $3,500  for 
such  securities.  Nearly  $2,500  of  this  amount  was  applied  by  Mrs. 
Neely's  agent,  who  attended  to  the  consummation  of  the  sale,  to- 
wards the  discharge  of  the  old  mortgage  which  it  is  conceded  was 
a  first  lien  on  the  property.  There  is  no  reasonable  doubt  that  the 
full  value  of  the  new  securities  was  paid  from  the  funds  of  Rich- 
ard M.  Neely  to  his  mother,  or  for  her  benefit,  in  the  clearing  of 


Digitized  by  VjOOQ IC 


WILLIAMS  V.  NBELT,  187 

the  title  to  the  property,  and  the  record  shows  that  counsel  for 
Williams  assisted  materially  in  proving  this  fact.  The  sources 
from  whence  the  money  was  obtained  were  fully  and  conclusively 
shown.  Williams  knew  that  his  note  and  mortgage  were  not  made 
to  Mrs.  Neely,  the  vendor,  but  were  made  to  the  absent  Richard 
M.  Neely.  And  now,  many  years  after  the  consummation  of  the 
transaction,  when  Richard  M.  Neely  seeks  payment  of  that  which 
he  bought  and  paid  for  innocently  and  in  good  faith,  there  is  set 
up  against  his  demand  a  breach  of  the  covenant  against  incum- 
brances arising  from  the  existence  of  the  lien  of  the  annuities.  The 
majority  of  the  court  hold  in  the  foregoing  opinion  that  this  may 
be  done,  but  I  am  unable  to  bring  myself  to  the  conclusion  that  any 
just  application  of  legal  or  equitable  principles  can  accomplish  that 
result. 
In  Glascock  v.  Rand,  14  Mo.  550,  it  was  held : 

If  a  purchaser  of  land  executes  a  negotiable  note  for  the  purchase  money 
to  an  apparent  stranger  to  the  title,  and  fails  to  secure  himself  by  a  proper 
penal  covenant,  be  has  no  one  to  blame  but  himself,  and  cannot  set  up  as  a 
defense  to  the  note  the  failure  of  the  parties  in  interest  to  execute  proper  con- 
veyances to  him." 

In  Cagle  v.  Lane,  49  Ark.  465,  5  S.  W.  790,  a  similar  rule  was  an- 
nounced. Cagle  purchased  from  Curamings  an  interest  in  a  patent 
right,  for  which  he  was  to  give  his  note.  At  Cummings'  direction, 
Cagle  made  the  note  direct  to  Lane,  the  plaintiff,  who  paid  Cum- 
mings a  consideration  therefor.  The  patented  invention  proved  to 
be  worthless,  and  Cagle  refused  to  pay  the  note;  claiming  inter 
alia  a  failure  of  consideration,  and  that  the  plaintiff  was  not  a  bona 
fide  purchaser.  The  court  held  that  the  transaction  was  the  same 
in  substance  as  if  the  note  had  been  drawn  in  favor  of  Cummings, 
and  by  him  indorsed  to  the  plaintiff,  and  that  the  defense  was  not 
maintainable. 

In  Iron  Co.  v.  Brown,  63  Me.  139,  the  court  said : 

"Where,  at  the  request  of  the  party  with  whom  he  deals,  one  makes  his 
promissory  note,  which  is  to  be  a  partial  payment  for  a  piece  of  work  to  be 
done  for  him,  payable  to  a  third  party,  who  is  a  creditor  of  the  party  with 
whom  he  contracts  for  the  work,  and  it  is  credited  by  the  payee  to  such  party 
in  good  faith,  the  maker  cannot  set  up  a  failure  of  consideration,  as  between 
bimself  and  the  party  with  whom  he  deals,  in  defense  of  a  suit  upon  such 
note  in  the  name  of  the  payee." 

The  English  rule  is  the  same.  Munroe  v.  Bordier,  8  C.  B.  862, 
65  E.  C.  L.  861 ;   Porier  v.  Morris,  2  El.  &  Bl.  89,  75  E.  C.  L.  88. 

Moreover,  it  is  common  doctrine,  no  longer  open  to  debate,  that 
knowledge  of  the  conditions  surrounding  the  consideration  of  a 
promissory  note,  without  knowledge  of  a  breach,  will  not  affect  the 
rights  of  a  purchaser.  Miller  v.  Ottaway,  81  Mich.  196,  45  N.  W. 
665,  8  L.  R.  A.  428,  21  Am.  St.  Rep.  513 ;  Rublee  v.  Davis,  33  Neb. 
779,  51  N.  W.  135,  29  Am.  St.  Rep.  509. 

In  United  States  Nat.  Bank  v.  Floss,  38  Or.  68,  62  Pac.  751,  84 
Am.  St.  Rep.  752,  it  was  held  that  knowledge  in  the  purchaser  of  a  note 
that  it  was  given  in  consideration  of  a  good  title  to  land,  does  not 
affect  his  right  to  recover,  in  case  of  a  breach  of  the  contract  to 
convey,  unless  he  knew  the  breach  had  already  occurred. 
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In  Parsons  on  Notes  &  Bills  it  is  said  that  knowledge  on  the  part 
of  the  holder  at  the  time  he  took  the  note  that  it  was  not  to  be  paid 
on  a  specified  contingency  is  not  sufficient  to  defeat  his  right  to 
recover,  although  the  contingency  had  then  happened,  if  he  was  ig- 
norant of  the  fact.    Volume  1,  p.  261. 

In  Tiedeman  on  Commercial  Paper  it  is  said: 

•*The  authorities  generally  hold  that  the  purchaser  of  commercial  paper  is 
not  burdened  with  the  requirement  to  see  to  the  execution  and  full  perform- 
ance of  the  consideration  merely  because  he  knows  what  it  is."    Section  300. 

Under  the  settled  rule  of  the  Supreme  Court,  a  much  stronger 
case  could  be  assumed  against  Richard  M.  Neely  than  the  record 
justifies,  and  yet  not  impair  his  right  to  recover  from  Williams. 
That  rule  is  that  bad  faith  alone  will  defeat  the  right  of  the  pur- 
chaser, but  a  suspicion  of  a  defect  or  knowledge  of  circumstances 
that  might  excite  such  suspicion  in  the  mind  of  a  cautious  person, 
or  even  gross  negligence  at  the  time,  is  insufficient.  Hotchkiss  v. 
Banks,  21  Wall.  354,  359,  22  L.  Ed.  645;  Murray  v.  Lardner,  2 
Wall.  110,  17  L.  Ed.  857. 

With  these  principles  in  mind,  I  am  unable  to  find  any  support 
for  the  reversal  of  the  decree  of  the  Circuit  Court.  It  is  not  as- 
serted in  the  foregoing  opinion  that  Richard  M.  Neely  personally 
obligated  himself  in  respect  of  existing  incumbrances,  nor  that  he 
was  guilty  of  bad  faith,  nor,  except  by  suggestion  or  inference, 
that  he  was  aware  or  even  had  any  suspicion  that  his  mother  had 
failed  to  lift  or  make  satisfactory  provision  concerning  the  annui- 
ties during  the  months  succeeding  his  sole  connection  with  the 
transaction.  Nor  is  the  result  rested  on  a  contention  that  he  did 
not  pay  his  mother  full  value  for  the  note  and  mortgage. 

It  is  said  in  the  foregoing  opinion  that  the  deed,  note,  and  mort- 
gage "were  prepared  by  Annie  H.  Neely,  or  by  one  of  her  agents." 
A  cursory  reading  of  the  opinion  would  convey  the  inference  that 
Richard  M.  Neely  may  have  been  the  agent,  or  may  have  been 
present.  But  the  record  shows,  without  dispute,  that  he  was  not 
present,  did  not  prepare  any  of  the  instruments,  and  did  not  in  any 
manner  participate  in  the  closing  of  the  sale.  And  it  does  not  ap- 
pear that  he  was  aware  of  any  default  of  his  mother  when  the  deed 
was  delivered.  It  is  also  said  in  the  foregoing  opinion  that  what 
amount,  if  any,  he  paid  his  mother  for  the  note  and  mortgage,  was 
**left  in  grave  doubt  by  the  evidence" ;  and  while  this  is  said  to  be 
immaterial,  in  the  view  of  the  case  which  is  adopted,  its  tendency 
is  to  support  an  inference  that,  after  all,  a  just  result  was  attained 
by  the  opinion  of  the  court.  I  have  already  observed  that  it  was 
overwhelmingly  shown  that  the  consideration  was  paid,  and  where 
it  came  from,  and  that  counsel  for  Williams  assisted  in  showing  it. 
The  greater  portion  of  it  came  from  the  payment  for  another  tract 
of  land,  which  belonged  to  Richard  M.  Neely  and  a  brother,  and  in 
which  their  mother  had  no  interest  whatever.  Again,  the  fact  is 
referred  to  in  the  foregoing  opinion  that  Richard  M.  Neely  was  one 
of  the  sureties  upon  the  bond  of  his  mother  as  executrix.  It  is 
true  that  he  was,  but  I  am  at  a  loss  to  perceive  why  that  fact  was 
referred  to  as  even  remotely  justifying  the  conclusion  which  was 
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reached.  The  suit  was  not  one  directly  or  indirectly  to  reach  Rich- 
ard M.  Neeiys  responsibility  as  a  surety.  Moreover,  the  maximum 
of  his  liability  as  a  surety  was  limited  by  the  bond  to  $1,000,  and 
that  is  not  the  limit  which  the  court  in  the  foregoine  opinion  has 
placed  upon  his  liability  to  respond  for  the  breach  of  his  mother's 
covenant  against  incumbrances.  On  the  contrary,  it  is  expressly 
said  that  the  undischarged  incumbrances  are  about  equal  to  the 
amount  of  the  note,  which  is  now  several  times  the  penal  sum  of 
the  bond  of  the  executrix.  The  case  of  Williams  is  solely  supported 
hy  a  number  of  unrelated  facts  and  circumstances  which  are  con- 
sistent with  his  own  mistake,  negligence,  or  voluntary  acquiescence 
when  the  sale  was  consummated,  but  which  neither  singly  nor  in 
combination  show  bad  faith  on  the  part  of  Richard  M.  Neely,  or 
knowledge  of  the  failure  of  consideration  for  the  note  and  mort- 
gage, or  absence  of  consideration  for  his  purchase  of  them. 

For  these  reasons,  I  am  of  the  opinion  that  the  decree  of  the  Cir- 
*cuit  Court  should  be  affirmed. 


<134  Fed.  302.) 

JEFFERSON  ELECTRIC  LIGHT,  HEAT  &  POWER  CO.  T. 
WESTINGHOUSE  ELECTRIC  &  MFG.  CO. 

(Circuit  Court  of  Appeals,  Third  Circuit    January  le,  1905.) 

No.  44. 

1  Patents— Suit  tor  Ikfrinoement— Pbeximinabt  Injunction. 

A  preliminary  injunction  should  not  be  granted  where  the  defendant 
in  a  suit  for  infringement  is  merely  a  user  of  the  alleged  infringing  device, 
and  it  is  not  shown  that  irreparable  injury  or  any  special  injury  will 
result  to  complainant  from  its  continued  use,  and  where  the  preliminary 
proofs  on  a  defense  of  res  judicata  pleaded  leave  the  question  in  serious 
doubt 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Pennsylvania. 

Arthur  Keithley,  for  appellant. 
Thomas  W.  Bakewell,  for  appellee. 

Before  ACHESON,  DALLAS,  and  GRAY,  Circuit  Judges. 

PER  CURIAM.  This  is  an  appeal  from  an  order  awarding  a  pre- 
Kminary  injunction  upon  a  bill  filed  by  the  Westinghouse  Electric 
&  Manufacturing  Company  against  the  Jefferson  Electric  Light,  Heat 
&  Power  Company,  charging  the  defendant  with  infringement  of  two 
patents  for  the  electrical  transmission  oi  power.  128  Fed.  751.  The 
defendant  (here  the  appellant)  was  the  user  of  alleged  infringing 
meters  manufactured  by  the  Diamond  Meter  Company,  of  Peoria,  111., 
and  its  alleged  infringement  consisted  altogether  in  such  use.  The  de- 
fendant set  up  by  plea  the  defense  of  res  ad  judicata,  based  upon  a  de- 
cree of  the  United  States  Circuit  Court  of  Appeals  of  the  Second.  Cir- 
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cuit  (121  Fed.  831,  58  C.  C.  A.  167),  in  a  suit  on  the  same  patents, 
brought  by  this  complainant  against  the  Catskill  Illuminating  &  Power 
Company,  which  decree  adjudged  each  of  the  patents  to  have  been  an- 
ticipated by  earlier  inventions,  and  therefore  to  be  void ;  and  the  plea 
further  averred  that  the  Diamond  Meter  Company  manufactured  and 
sold  to  the  Catskill  Illuminating  &  Power  Company  all  the  meters  de- 
scribed in  the  bill  against  that  company,  and  agreed  to  and  did  defend 
that  suit  (including  the  proceedings  in  the  Circuit  Court  of  Appeals)  at 
its  own  expense,  and  to  the  knowledge  of  the  complainant.  This  de- 
fense was  supported  by  proofs  which  included  the  complainant's  own 
admission  in  a  bill  which  it  filed  against  the  Diamond  Meter  Company  in 
the  Circuit  Court  of  the  United  States  for  the  Southern  Division  of  the 
Northern  District  of  Illinois.  The  case,  it  is  probable,  will  ultimately 
turn  upon  this  defense  of  res  ad  judicata.  The  preliminary  proofs  re- 
lating thereto  are  very  conflicting.  The  defendant  is  a  mere  user  of 
these  meters.  No  irreparable  injury,  or,  indeed,  any  special  injury,  to 
the  complainant  from  the  defendant's  use  of  the  meters,  is  alleged  or 
shown.  Under  the  circumstances,  then,  we  think  that  the  court  should 
have  forborne  to  act  until  full  proofs  were  before  it 

Without  intending  to  intimate  any  opinion  upon  the  merits  of  the 
case,  we  will  reverse  the  order  granting  a  preliminary  injunction.  And 
it  is  so  ordered. 


(184  Fed.  64.) 

OMAN  et  al.  ▼.  BEDFORD-BOWLING  GREEN  STONE  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    January  10,  1906.) 

No.  1,854. 

1.  JuDOMENTS— Res  Adjudicata. 

A  decision  of  the  state  Court  of  Appeals  to  the  effect  that  the  owner 
of  cutting-stone  rights  had  no  property  right  in  a  switch  over  the  land 
is  res  adjudicata,  as  to  such  ownership,  in  a  subsequent  suit  between  the 
parties. 

2.  Railroads— Sale  of  Switch— Obligations  to  Public. 

The  sale  of  a  terminal  switch  by  a  railroad  to  the  owner  of  the  land 
over  which  it  Is  laid  does  not  violate  any  public  obligation  of  the  railroad. 

8.  Same— Motives. 

The  motives  of  a  railroad  in  selling  a  terminal  switch  to  the  proprietor 
of  the  land  over  which  it  is  laid  do  not  affect  the  validity  of  its  action. 

4.  Fixtures— Railboad  Tracks— Rights  of  Landowner. 

Rails,  ties,  etc.,  constituting  the  tracks  of  a  railroad,  when  bought  by 
the  proprietor  of  the  land  over  which  they  were  laid,  were  not  so  im- 
movably attached  to  the  soil  as  to  preclude  it,  as  against  an  owner  of 
cutting-stone  rights  in  the  land,  from  treating  them  as  it  saw  fit — either 
using  them  as  tracks,  or  removing  them  as  personal  property. 

5.  Quieting  Title— Cloud— Right  to  Use  Railroad  Track. 

A  claim  by  the  owner  of  cutting-stone  rights  of  the  right  to  have  tracks 
kept  on  the  land,  to  be  used  for  the  shipment  of  his  freight,  is  the  claim 
of  an  easement  in  the  land,  and  a  cloud  on  the  title  of  its  proprietor. 

d.  Same— Removal  or  Cloud— Parties. 

Where  a  railroad  sold  terminal  tracks  to  the  proprietor  of  the  land  on 
which  they  were  laid,  it  was  not  necessary  for  the  latter  to  make  the 
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former  a  party  in  a  suit  to  remove  a  cloud  consisting  of  a  claim  advanced 
by  the  owner  of  cntting-stone  rights  in  the  land  to  the  right  to  use  the 
tracks. 

T.  JuDGMEifTB— Res  AnjuDicATA— Scopi  OF  Decision. 

An  adjudication  in  favor  of  the  right  of  an  individual  to  car  service 
over  a  side  track  operated  by  a  common  carrier  is  not  conclusive  on  that 
right  in  a  subsequent  suit,  brought  after  the  sale  of  the  track  by  the 
carrier  to  a  private  corporation  wliich  was  a  party  to  the  former  suit, 
and  based  upon  such  sale. 

&  Iif jTTNcnoNs— Pboceedingb  in  State  Ck>nBTS— Intebfebence  by  Fedebal 

COUBTS. 

A  decree  of  the  Circuit  Court  enjoining  a  party  from  setting  up  any 
claim  to  the  right  to  use  a  railroad  switch,  which  the  state  court  had  held 
that  he  was  entitled  to  use,  is  not  an  injunction  of  proceedings  in  a  state 
court,  in  violation  of  Rev.  St.  U.  S.  I  720  [U.  S.  Comp.  St.  1901,  p.  581], 
where,  since  the  decision  of  the  state  court  was  made,  the  railroad  had 
sold  the  switch  to  a  private  owner,  at  whose  instance  the  injunction  was 
obtained. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  West- 
cm  IMstrict  of  Kentucky.     For  opinion  below,  sec  134  Fed.  441. 

Lewis  McQuown,  C.  U.  McElroy,  and  Morrison  R.  Waite,  for  ap- 
pellants. 

John  B.  Baskin  (John  E.  Du  Bose  and  Bodley,  Baskin  &  Flexner,  of 
counsel),  for  appellee. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit 
Judges. 

RICHARDS,  Circuit  Judge.  This  was  a  suit  brought  by  the 
appellee,  the  stone  company,  against  the  appellants,  the  Omans,  to 
quiet  the  title  of  the  former  to  certain  real  estate,  known  as  lots 
1  and  4,  and  the  railroad  tracks  (including  rails,  ties,  etc.)  thereon, 
and  to  restrain  the  latter  from  asserting  any  interest  in  said  tracks, 
or  claiming  the  right  to  use  the  same  for  the  shipment  of  their 
freight.  The  stone  company  and  the  Omans  own  adjacent  quar- 
ries in  Warren  county,  Ky.,  on  or  near  lots  1  and  4.  Both  these 
lots  are  owned  by  the  stone  company,  but  the  Omans  possess 
the  cutting-stone  rights  on  lot  4.  The  land  on  which  these  quar- 
ries are  located  is  connected  with  the  main  line  of  the  Louisville 
&  Nashville  Railroad  Company  by  a  switch  about  three  miles  long. 
The  controversy  involves  the  use  of  the  terminal  tracks  on  lots  1 
and  4,  which  carry  the  switch  into  the  quarry  grounds.  The  switch, 
including  the  terminal  tracks,  was  built  under  a  contract  between 
a  remote  vendor  of  the  stone  company  and  the  railroad  company. 
At  that  time  the  only  quarry  there  was  that  owned  by  the  prede- 
cessor of  the  stone  company.  Under  the  contract  the  railroad  com- 
pany was  to  construct  and  maintain  the  switch,  receiving  a  certain 
rental,  based  upon  its  cost;  the  tracks  to  remain  its  property,  with 
the  right  to  remove  the  same,  unless  the  stone  company  should 
desire  to  purchase  and  own  them.     Many  years  after  the  opening 

T8.  Federal  courts  restraining  proceedings  in  state  courts,  see  notes  to 
Gamer  v.  Second  Nat  Bank,  16  C.  C  A.  90 ;  Central  Trust  Co.  v.  Grantham, 
27  C.  C.  A.  575 ;   Copeland  v.  Brnning,  63  C.  C.  A.  437. 
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of  the  original  quarry  by  the  predecessor  of  the  stone  company,  and 
the  construction  of  the  switch,  the  Omans  became  the  possessors 
of  the  cutting-stone  rights  on  lot  4,  and  opened  their  quarry.  Then 
arose  the  question  as  to  their  right  to  use  the  existing  switch  and 
terminal  tracks.  They  claimed  not  only  the  right  to  use  them  in 
connection  with  their  quarry,  but  an  actual  interest  therein.  This 
the  stone  company  denied.  In  consequence,  a  suit  was  brought 
in  the  local  court,  which  eventually  reached  the  Court  of  Appeals 
of  Kentucky.  73  S.  W.  1038.  The  parties  to  that  litigation  were 
the  stone  company,  the  Omans,  and  the  Louisville  &  Nashville  Rail- 
road Company.  In  a  carefully  considered  opinion,  that  court  held 
that,  while  the  Omans  did  not  have  any  property  interest  in  the 
tracks  on  lots  1  and  4,  they  had  the  right  to  have  the  Louisville  & 
Nashville  Railroad  Company  use  the  switch,  including  these  tracks, 
to  transport  their  freight.  The  court  based  this  right  on  the  fact 
found  by  it,  that  the  railroad  company,  under  the  existing  contracts, 
owned  and  operated  the  switch,  including  these  tracks,  as  a  part 
of  its  general  system,  and,  being  a  common  carrier,  was,  of  course, 
bound  to  transport  the  freight  of  the  Omans  when  delivered  at  a 
reasonable  point  on  the  switch.  After  this  decision,  the  stone  com- 
pany, acting  under  legal  advice,  purchased  from  the  railroad  com- 
pany the  terminal  tracks  on  lots  1  and  4,  and  brought  the  present 
suit  to  quiet  its  title  thereto.  The  case  was  heard  below  upon  the 
pleadings  and  the  evidence.  The  court,  in  an  able  opinion,  sus- 
tained the  claim  of  the  stone  company,  and  granted  the  decree 
prayed  for.  There  are  a  number  of  assignments  of  error.  We 
shall  consider  those  we  deem  material. 

1.  The  parties  to  the  suit  decided  by  the  Court  of  Appeals  of 
Kentucky  were  the  stone  company,  the  Omans,  and  the  Louisville 
&  Nashville  Railroad  Company.  The  action  involved  the  right  of 
the  Omans  to  the  use  of  the  switch.  The  stone  company  claimed 
to  be  the  exclusive  owner  of  the  switch.  On  the  other  hand,  the 
Omans  claimed  a  part  ownership,  with  the  right  of  use,  and,  if  this 
was  overruled,  then  that  the  switch  was  a  part  of  the  railroad  sys- 
tem of  the  Louisville  &  Nashville  Railroad  Company,  over  which 
they  had  a  right  to  have  their  freight  transported.  The  lower  state 
court  held  that  the  Omans  were  part  owners  of  the  switch,  and  rave 
them  relief  upon  that  theory,  enjoining  the  stone  company  from 
interfering  with  their  use  of  the  switch,  and  requiring  the  railroad 
company  to  transport  their  freight  over  it.  The  Court  of  Appeals, 
after  a  review  of  the  facts  shown,  reached  the  conclusion  that  the 
Omans  had  no  interest  in  the  switch,  the  only  interest  purchased 
by  them  being  "an  interest  in  the  cutting  stone,  and  not  an  interest 
in  the  railroad  switch.''  This  finding  is  res  adjudicata  upon  the 
point  that  the  Omans  had  and  have  no  property  interest  in  the 
switch.  But  the  Court  of  Appeals,  after  an  examination  of  the  pro- 
visions of  the  contracts  under  which  the  switch  was  built  and  was 
being  operated,  reached  the  conclusion  that  the  Omans  did  have 
a  right  to  use  the  switch,  in  the  sense  of  requiring  the  railroad 
company  to  transport  their  freight  over  it,  because  it  was  owned 
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and  was  being  operated  by  the  railroad  company  as  a  part  of  its 
general  system ;  saying  upon  this  point : 

"This  contract  and  other  evidence  In  the  record  bearing  upon  this  question 
show  that  the  Louisylile  &  Nashyilie  Railroad  Company  during  the  continu- 
ance of  this  last  contract  had  the  control  and  management  of  the  railroad 
switch.  It  owns,  controls,  and  operates  the  engines  and  other  rolling  stock 
which  pass  over  the  line.  It  keeps  the  roadbed  In  repair,  and  owns  all  of 
the  material  which  goes  into  it  So  far  as  this  record  shows,  it  exercises  the 
same  control  and  dominion  over  this  line  that  it  does  over  any  other  part  of 
its  system,  and  we  think,  by  the  terms  of  the  contract  in  question,  the 
switch,  during  the  continuance  of  the  contract,  at  least,  becomes  a  part  of 
the  general  system  of  the  Louisville  &  Nashville  Railroad  Ck)mpany.  This 
being  so,  it  cannot  lawfully  refuse  to  receive  and  transport  freight  belong- 
ing to  appellees  to  and  from  such  reasonable  points  along  the  line  at  which 
they  may  lawfully  ship,  or  receive  it" 

After  citing  and  quoting  from  some  authorities  in  support  of  this 
conclusion,  the  court  says : 

"While  it  is  the  duty  of  the  railroad  company  thus  to  receive  and  transfer 
freight  for  appellee,  this  con  be  done  only  at  points  along  the  line  of  the 
railroad  switch  in  question  at  which  appellee  may  lawfully  receive  or  ship  it 
He  has  no  right  to  trespass  upon  the  private  property  of  appellants  in  order 
to  reach  the  road.  We  think,  under  his  right  to  the  cutting  stone,  as  now 
fixed  by  contract,  appellee  is  entitled  to  ship  and  receive  freight  at  any  rea- 
sonable point  along  the  road,  as  now  constructed,  which  lies  upon  any  part 
of  the  Loving  tract,  which  was  set  apart  and  conveyed  to  him  in  the  settle- 
ment had  between  him  and  the  Columbia  Finance  &  Trust  Company.  Al- 
though the  part  of  the  Loving  tract  upon  which  the  railroad  switch  lies 
(being  No.  4  on  the  plat)  is  now  owned  in  fee  by  appellants,  Bedford-Bowling 
Green  Stone  Company,  the  right  to  take  the  cutting  stone  which  belongs  to 
appellee  necessarily  carries  with  it  such  reasonable  use  of  the  surface  over 
the  stone  as  is  necessary  to  make  appellee's  interest  in  the  land  available. 
If  it  should  be  found  Impracticable,  from  the  topography  of  the  land,  to  reach 
the  railroad  on  tract  No.  4,  then  appellee  may  acquire  the  right  of  way  by 
contract  with  appellants,  or  condemnation  under  section  815  of  the  Kentucky 
Statutes  of  19(X5,  to  any  practicable  point  on  the  line,  which  will  not  unneces- 
sarily interfere  with  appellants'  quarry  as  now  operated." 

It  is  obvious  that  this  decision  was  based  wholly  upon  the  fact, 
found  to  exist  under  the  contracts  then  in  force,  that  the  switch 
was  the  property  of  the  railroad  company,  wholly  under  its  control, 
and  being  operated  as  a  part  of  its  system.  While  thus  held  and 
run,  the  company,  under  its  obligations  as  a  common  carrier,  could 
not  refuse  to  receive  and  transport  the  freight  of  the  Omans,  when 
delivered  at  a  reasonable  point  on  the  switch. 

2.  The  switch  was  built  by  the  White  Stone  Quarry  Company 
under  a  contract  with  the  railroad  company  by  which  it  agreed  to 
pay  the  railroad  company  a  certain  rental,  based  on  the  value  of 
the  material  in  the  tracks,  which  was  to  remain  the  property  of  the 
latter.  By  the  supplemental  contract  of  May  23,  1893,  made  by  the 
railroad  company  with  the  Bowling  Green  Stone  Company,  the 
latter  recognized  the  former  as  the  sole  and  exclusive  owner  of  all 
the  material  in  the  existing  tracks.  A  basis  of  valuation  per  ton 
was  fixed.  The  stone  company  agreed  to  pay  the  railroad  company, 
as  rent,  6  per  cent,  per  annum  on  the  value  of  the  material,  and  to 
keep  the  tracks  in  repair  at  its  own  expense.  If  the  stone  company 
should  be  in  arrear  for  rent  for  six  months,  the  railroad  company 
07  C.C.A.— 13 
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could  remove  the  tracks  without  notice.  By  the  contract  of  May 
1, 1897,  between  the  same  parties,  the  railroad  company  released  the 
stone  company  from  the  payment  of  rent,  and  also  agreed  to  keep 
the  tracks  in  repair;  "reserving  the  right,  however,  to  discontinue 
doing  so,  and  the  right  to  cancel  this  contract  on  sixty  days'  notice 
in  writing/'  whenever  it  should  deem  the  freight  furnished  insuffi- 
cient to  justify  the  maintenance  of  the  switch.  The  contract  then 
provided : 

"In  case  said  contract  should  be  canceled  In  the  manner  above  provided,  the 
said  Bowling  Green  Stone  Company  is  hereby  given  the  right  to  purchase 
the  material  in  said  track  by  paying  cash  to  said  Louisville  &  NashvUle 
Railroad  Ck>mpany  within  sixty  days  from  the  receipt  of  notice  of  cancellation 
the  value  of  said  material  and  should  the  Bowling  Green  Stone  Company  fail 
to  exercise  its  option  to  purchase  said  material,  then,  the  said  Louisville  & 
Nashville  Railroad  Company,  hereby  reserves  and  is  given  the  right  to  take 
up  and  remove  said  material  without  let  or  hindrance  on  the  part  of  said 
Bowling  Green  Stone  Company  or  any  other  person." 

So  it  seems  the  railroad  company  had  reserved  the  right  at  any 
time,  on  60  days'  notice,  to  cancel  the  contract  upon  which  the 
decision  of  the  Kentucky  Court  of  Appeals  was  based.  Upon  the 
termination  of  the  contract,  the  stone  company  was  to  have  the 
right  to  purchase  the  track  material  within  60  days,  and,  if  it  failed 
to  do  so,  the  railroad  company  might  remove  them.  It  is  therefore 
plain  that  the  railroad  company,  in  selling,  and  the  stone  company, 
in  buying,  the  terminal  tracks,  were  only  exercising  rights  expressly 
reserved  under  the  contract.  Nor  did  the  exercise  of  these  rights 
in  any  way  violate  any  public  obligations  of  the  railroad  company. 
Jones  V.  Newport  News  &  M.  V.  R.  Co.,  65  Fed.  736,  13  C.  C.  A. 
95.  Having  the  right  to  cancel  the  contracts  as  to  the  entire  switch^ 
and  sell  or  remove  the  materials  thereof,  it  only  sold  the  terminal 
tracks  located  on  the  land  of  the  stone  company,  and  canceled  the 
contracts  as  to  them.  Having  the  right  to  do  this,  the  motives 
which  induced  the  action  are  immaterial.  South  Dakota  v.  North 
Carolina,  192  U.  S.  310,  24  Sup.  Ct.  269,  48  L.  Ed.  448. 

3.  The  rails,  ties,  etc.,  constituting  the  tracks,  were  held  by  the 
railroad  company  as  personal  property.  When  bought  by  the  stone 
company,  they  did  not  for  that  reason  become  so  immovably  at- 
tached to  the  soil  as  to  put  it  beyond  the  power  of  the  stone  com- 
pany to  treat  them  as  it  might  see  fit.  It  had  the  right  to  con- 
tinue to  use  them  as  tracks,  or  remove  them  as  personal  property. 
In  other  words,  they  became  the  individual  property  of  the  stone 
company,  applicable  to  whatever  use  it  might  put  them.  But  the 
Omans  claimed  the  right  to  use  them  as  railroad  tracks  in  the  trans- 
portation of  their  freight.  This  was  an  assertion  of  an  interest  not 
only  in  the  track  material,  but  in  the  roadbed — of  the  right  to  have 
the  tracks  kept  where  they  were,  and  used  for  the  shipment  of  their 
freight.  It  was  the  claim  of  an  easement  in  the  real  estate,  and 
operated  as  a  cloud  upon  the  title  of  the  stone  company. 

4.  The  agreement  of  sale,  having  recited  the  various  contracts 
under  which  the  switch  and  terminal  tracks  were  built  and  were 
being  operated,  proceeds  as  follows : 
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"And  whereas  said  railroad  company  having  this  day  sold  and  delivered  to 
said  stone  company  all  the  ties,  rails  and  other  materials  In  the  railroad 
track  located  on  lots  Nos.  1  and  4;    *    *    * 

•^ow,  therefore,  it  Is  hereby  stipulated  and  agreed  that  said  four  contracts 
do  not  and  shall  not  cover  nor  apply  to  any  part  of  the  railroad  tracks  located 
on  said  lot  marked  No.  1  nor  on  lot  No.  4,  and  said  railroad  coippany  shall 
not  be  deemed  as  bound  by  said  contracts  or  otherwise  to  operate,  control. 
Qse,  maintain  or  haul  cars  or  engines  over  any  part  of  said  tracks  which  are 
located  on  said  lot  No.  1  and  lot  No.  4.  In  all  other  respects  and  as  to  the 
railroad  from  Memphis  Junction  to  the  easterly  boundary  of  said  lot  No.  1 
said  contracts  shall  remain  in  full  force  and  effect  until  the  same  are 
terminated  by  the  parties  in  accordance  with  the  terms  and  provisions  of  the 
same." 

The  terminal  tracks  having  thus  been  sold  and  become  the  prop- 
erty of  the  stone  company — no  longer  under  the  control  of  the  rail- 
road company — ^was  it  necessary  to  make  the  railroad  company  a 
party  to  this  suit  to  quiet  the  title  of  the  stone  company  to  the  prop- 
erty thus  acquired?  The  appellants  insist  it  was,  but  we  do  not 
think  so.  This  is  simply  the  case  of  a  sale,  and  the  assertion  by 
a  third  party  of  an  interest  adverse  to  that  acquired  thereunder. 
The  vendee  may  bring  an  action  against  an  adverse  claimant  to 
quiet  his  title  without  making  the  vendor  a  party.  The  stone  com- 
pany bought  the  terminal  tracks  located  on  its  own  ground  for  its 
individual  and  exclusive  use,  and  the  Omans  are  claiming  the  right 
to  use  them  too.  This  claim  is  inconsistent  with  the  title  and  pos- 
session of  the  stone  company.  The  dispute  is  between  these  two 
parties  alone.  The  railroad  company  is  not  interested.  It  is  not 
setting  up  any  claim  inconsistent  with  the  property  rights  of  the 
stone  company.  It  has  not  repudiated  the  sale.  It  stands  by  the 
sale,  and,  so  far  as  that  transaction  is  concerned,  is  fully  repre- 
sented by  the  stone  company.  The  present  controversy  is  between 
the  stone  company  and  the  Omans.  No  third  party  need  be  brought 
in  to  settle  it.  Its  determination  turns  altogether  upon  the  effect 
of  the  sale  in  changing  the  status  which  existed  when  the  Court  of 
Appeals  of  Kentucky  rendered  its  decision.  If  the  sale  was  effect- 
ive for  this  purpose,  as  we  believe,  then  the  terminal  tracks  are  the 
property  of  the  stone  company,  and  a  decree  in  this  case  will  re- 
strain the  Omans  from  claiming  any  interest  in  them  or  any  right 
to  use  them.  If  the  sale  was  not  thus  effective,  then  they  remain 
under  the  control  of  the  railroad  company,  and  the  mandate  of  the 
Court  of  Appeals  of  Kentucky  will  enforce  the  right  6f  the  Omans 
to  use  them.  In  other  words,  if  the  sale  was  good,  a  new  situation 
exists,  which  the  decree  in  this  case  will  protect.  If  bad,  the  old 
status  continues,  with  rights  which  the  decree  of  the  Kentucky 
court  will  enforce. 

5.  It  is  urged  that  the  judgment  of  the  Court  of  Appeals  of  Ken- 
tucky is  a  bar  to  the  prosecution  of  this  action ;  but  that  cannot 
be,  for  this  suit  is  based  on  the  sale  of  the  terminal  tracks  to  the 
stone  company,  which  did  not  take  place  until  after  the  decision 
of  the  Kentucky  case.  Cromwell  v.  County  of  Sac,  94  U.  S.  351, 
352,  24  L.  Ed.  195 ;  Roberts  v.  Northern  Pac.  R.  Co.,  158  U.  S.  1, 
»,  15  Sup.  Ct.  766,  39  L.  Ed.  873. 
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6.  It  IS  also  contended  that  the  decree  prayed  for  in  this  case  will 
operate  to  stay  proceedings  in  the  Kentucky  case,  in  violation  of 
section  720  of  the  Revised  Statutes  of  the  United  States  [U.  S. 
Comp.  St.  1901,  p.  581] ;  but  we  think  not,  for  the  Kentucky  decree 
only  applies  to  the  switch  when  in  control  of  the  railroad  company, 
and  being  operated  by  it  under  the  contracts  mentioned.  It  is  still 
so  applicable,  but  the  terminal  tracks  have  been  taken  out  of  the 
contracts,  and  are  now  in  the  possession  and  control  of  the  stone 
company.  The  Omans  are  still  entitled,  under  the  decree  of  the 
Kentucky  court,  to  the  use  of  the  switch,  excluding  the  terminal 
tracks,  under  the  limitations  defined  in  the  opinion  of  that  court. 
The  judg-ment  of  this  court  will  not  interfere  with  the  proper  en- 
forcement of  the  decree  in  that. 

The  judgment  of  the  lower  court  is  affirmed. 


(134  Fed.  70.) 

BARKER  V.  PULLlktAN  CO. 

(Circuit  CJourt  of  Appeals,  Second  Circuit    Noyember  22,  1904.) 

No.  33. 

1.  Contracts— Options. 

Where  a  contract  between  an  Insurance  company  and  a  palace  car  com- 
pany provided  that  the  Insurance  company  agreed,  on  the  expiration  of 
the  palace  car  company's  policies,  to  renew  the  same  for  three  years  at  a 
specified  rate,  which  agreement  was  signed  by  both  parties,  it  constituted 
a  mere  option,  which  did  not  bind  the  car  company  to  take  the  insurance. 

2.  Same— Refobmation— Mutual  Mistake. 

Where  negotiations  for  a  contract  for  insurance  were  made  between 
agents  of  the  respective  parties,  and  the  contract,  which,  when  reduced 
to  writing,  constituted  a  mere  option,  was  signed  by  both  principals,  evi- 
dence that  the  agents  understood  the  agreement  to  be  different  from  the 
contract  embodied  In  the  writing  was  insuflicleiit  to  establish  a  mutual 
mistake  on  the  part  of  the  principals,  warranting  a  reformation  of  the 
written  contract 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

For  opinion  below,  see  124  Fed.  555. 

This  cause  comes  here  upon  appeal  from  a  decree  of  the  Circuit  Court, 
Northern  District  of  New  York,  dismissing  the  bill. 

On  March  10, -1898,  the  Wagner  Palace  Car  Company  and  the  Agricultural 
Insurance  Company  entered  into  a  written  contract  providing: 

**That  in  consideration  of  one  dollar  and  other  valuable  considerations, 
the  Agricultural  Insurance  Company  agrees,  on  the  expiration  of  the  present 
insurance  i)olicy  of  the  Wagner  Palace  Car  Company,  to  renew  the  same 
for  three  years  for  the  rate  of  29i7/ioo  annual  premium,  payable  In  nine 
equal  installments,  one  each  In  September,  October,  and  November,  respec- 
tively of  each  year. 

"The  Agricultural  Insurance  Company  agrees  to  give  substantially  the 
same  companies  comprising  the  syndicate  now  on  the  risk. 

"In  witness  whereof  the  parties  hereto  have  hereunto  appended  their 
signatures  and  seals  the  day  and  year  first  above-written. 

"The  Wagner  Palace  Car  Company, 

"By  W.  S.  Webb.  President. 
•*The  Agricultural  Insurance  Co. 

"Witness,  F.  G.  Smith.  By  .'• 
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In  accordance  with  this  agreement  the  Agricultnral  Company  furnished 
insurance  to  the  Wagner  Company  in  the  year  1899,  and  down  to  August  13, 
1900.  Before  the  expiration  of  the  second  year,  negotiations  between  the 
Wagner  Company  and  the  defendant,  the  Pullman  Company,  resulted  In 
an  agreement  whereby  the  Wagner  Company  sold,  assigned,  and  transferred 
to  the  Pullman  Company  all  its  property  and  assets.  The  complainant  con- 
tends that,  by  the  terms  of  that  agreement,  defendant  adopted  all  the  bene- 
fits and  assumed  all  the  responsibilities  of  the  Wagner  Company.  The  de- 
fendant company  refused  to  continue  the  Insurance  for  the  third  year. 
Thereupon  the  complainant,  to  whom  the  Agricultural  Insurance  Company 
bad  assigned  the  contract  and  all  its  claims  thereon,  brought  a  bill  In  equity 
to  have  the  above-quoted  agreement  reformed  by  inserting  the  words,  "And 
the  said  Wagner  Palace  Car  Company  agrees  to  accept  such  insurance  for 
the  term  of  three  years  as  aforesaid,"  before  the  attesting  clause  of  said 
agreement,  and  to  recover  damages  for  the  breach  of  said  agreement,  thus  re- 
formed.   The  cause  is  reported  at  Circuit  In  124  Fed.  555. 

E.  J.  Nathan,  for  appellant. 
Allan  McCulloh,  for  appellee. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

PER  CURIAM.  It  is  conceded  that  the  facts  are  undisputed. 
The  main  questions  presented  are  whether  the  cornplainant  can 
enforce  a  contract  made  between  the  Wagner  Palace  Car  Company 
and  the  defendant,  for  the  benefit  of  a  third  party,  the  Agricultural 
Insurance  Company,  assignor  of  complainant;  and,  secondly, 
whether  reformation  was  justified  if  the  inference  to  be  implied 
from  the  language  of  the  agreement  failed  to  support  the  com- 
plainant's construction,  viz.,  that  it  obligated  the  Wagner  Company 
to  accept  renewals  of  the  insurance  for  the  full  term  of  three  years. 

Upon  this  branch  of  the  case  the  judge  who  heard  the  cause  in 
the  Circuit  Court  exhaustively  discussed  the  evidence,  and  ex- 
pressed the  following  conclusions : 

**The  agreement  of  March  10,  1898,  is  complete  and  perfect  in  itself.  In 
consideration  of  one  dollar  and  other  yaluable  considerations  (not  mutual 
covenants  and  agreements  therein  contained,  implying  that  such  were  in 
fact  made  and  should  have  been  inserted),  the  Agricultural  Company  agrees, 
on  the  expiration  of  a  then  existing  policy  of  insurance,  to  renew  the  same 
on  the  terms  mentioned.  It  may  be  claimed  that  it  could  not  renew  insurance 
unless  the  Wagner  Company  accepted  the  policy.  But  this  agreement,  as 
written,  is  in  the  nature  of  an  option.  The  Wagner  Company  has  paid  for 
the  agreement  of  the  insurance  company  to  renew  the  insurance,  and  may 
enforce  the  agreement,  and  insist  on  haying  what  It  has  contracted  for.  But 
this  Is  very  far  from  justifying  an  Implied  agreement  on  the  part  of  the 
Wagner  Company  to  accept  the  Insurance.  There  Is  nothing  In  the  context 
of  the  agreement  Indicating  the  necessity  for  any  such  covenant  to  make  it 
a  complete  contract,  and  one  in  accordance  with  the  intent  of  the  parties. 
It  will  be  presumed,  with  such  language,  only  that  the  Wagner  Company 
did  not  intend  to  obligate  itself  to  accept  the  renewal  of  the  insurance. 
Zorkowski  v.  Astor,  15G  N.  Y.  393,  50  N.  E.  983 ;  Hale  v.  Finch,  104  U.  S. 
261,  26  L.  Ed.  732;  Hudson  Canal  Co.  v.  Pennsylvania  Coal  Co.,  8  Wall. 
276,  19  L.  Ed.  349.  Indeed,  complainant  admits  that  no  covenant  or  agree- 
ment to  accept  the  renewal  of  the  Insurance  can  be  implied.  The  brief  of 
bis  counsel  says :  *Under  the  authorities,  no  implied  covenant  may  be  drawn 
from  the  language  employed  in  the  agreement  herein.'  Hence  equitable  relief 
is  sought  In  this  action,  with  the  recovery  of  damages  as  an  Incident,  on 
the  ground  that  the  covenant  or  agreement  to  accept  the  renewal  of  the  in- 
surance was  omitted  from  the  written  contract  by  mutual  mistake;  that  Is, 
that  both  parties  agreed  that  such  a  provision  should  go  In  the  written 
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agreement,  but  that,  by  the  error  or  oyersight  of  the  parties  or  draftsman.  It 
was  left  out,  and  the  omission  not  discovered  and  assented  to  by  the  parties 
ut  the  time.  The  defendant  denies  any  error  or  omission  or  mutual  mistake. 
•  «  «  But  has  any  such  mutual  mistake  been  proved?  The  burden  of 
proof  was  on  the  complainant  and  In  such  cases  the  evidence  must  be  clear, 
convincing,  and  satisfactory.  The  mistake  must  be  clearly  shown.  If  the 
proofs  are  doubtful  and  uusatisfaotory,  and  if  the  mistake  is  not  made  en- 
tirely plain,  equity  will  withhold  relief.  Baltzer  v.  R.  Co.,  115  U.  S.  645,  6 
Sup.  Ct.  222,  29  L.  Ed.  505.  •  •  •  It  Is  Impossible  to  find  any  specific 
oral  agreement  on  the  part  of  Dr.  Webb  to  take  this  Insurance,  or  to  assent 
to  a  written  agreement  containing  a  covenant  to  accept  the  Insurance  and 
pny  the  premium.  Webb  was  seeking  to  protect  his  company,  which  was 
as  well  done  by  having  the  agreement  as  it  is,  as  it  would  have  been  by  put- 
ting In  a  covenant  binding  the  Wagner  Company  to  accept  the  Insurance. 
The  testimony  of  the  witness  Smith  that  Webb  agreed  with  his  suggestion 
that  they  had  better  take  this  three-years  insurance,  as  It  would  protect 
them  (the  Wagner  Company)  against  an  increase  in  the  rate  of  premium 
during  the  three  years,  and  positively  save  them  one-sixth  of  the  rate  they 
.were  then  paying,  does  not  establish  an  agreement  between  Wcfbb  and  Barker 
to  accept  the  insurance.  Barker  was  not  present,  and  Webb's  approval  of, 
or  acquiescence  in  the  wisdom  of,  such  a  suggestion,  is  not  proof  that  it 
was  ever  agreed  to  put  a  clause  In  the  written  agreement  binding  the  Wag- 
ner Company  to  accept.  These  were  expressions  of  opinion.  No  statement 
was  made  that  a  clause  to  that  effect  should  go  in  the  proposed  agreement, 
which  was  then  in  writing  and  being  discussed.  All  that  was  said  had  refer- 
ence to  the  written  agreement  then  under  consideration,  and  which  had  be^i 
drawn  up  before  that  time,  and  was  then  submitted  to  Webb  for  his  ap- 
proval and  signature.  There  is  no  suggestion  of  any  proposed  change  in  the 
writing  as  drawn.  The  officers  of  both  companies  had  it,  read  it,  and  as- 
sented to  it  Webb  accepted  the  offer  made  in  writing,  but  did  not  agree 
to  accept  and  pay  the  premium.  Well  might  he  say  it  is  wise  to  accept  this 
offer  made  in  writing,  which  he  had  before  him,  and  so  protect  the  company, 
so  long  as  it  Imposed  no  obligation  to  accept.  It  is  urged  that  the  agree- 
ment, as  drawn  and  executed.  Is  one-sided.  This  may  be,  but  this  fact  does 
not  establish  a  different  agreement,  or  a  mutual  mustake  of  the  parties. 
There  is  no  suggestion  that  the  agreement  was  hastily  drawn  or  executed. 
There  is  no  suggestion  that  it  was  executed  in  any  but  a  deliberate  manner, 
after  full  consideration,  and  with  a  full  understanding  of  its  terms.  This 
court  cannot  find  from  the  evidence  before  it  that  there  was  a  mutual  mis- 
take by  which  the  provision  sought  to  be  inserted,  in  substance  or  effect,  was 
omitted." 

We  entirely  concur  with  the  view  thus  expressed  in  the  Circuit 
Court,  and  are  of  the  opinion  that  the  decree  should  be  affirmed, 
with  costs. 


(184  Fed.  72.) 

DACOVICH  V.  SCHLEY  et  al. 

(Circuit  Court  of  Appeals.  Fifth  Circuit    January  10,  1905.) 

No.  1,409. 

1.  Bankbuptct— Claims— Limitations. 

An  indebtedness  of  one  member  of  a  bankrupt  firm  for  money  ad- 
vanced on  specified  dates  to  be  used  in  his  business  l>efore  the  firm  was 
organized,  on  which  no  payments  of  principal  or  Interest  were  made, 
was  barred  by  the  six-years  limitation  provided  by  (3ode  Ala,  1886.  S 
2796. 

2.  Same— Firm  Debt— Allowance. 

One  of  the  memt>ers  of  a  bankrupt  firm,  being  indebted  to  his  father- 
in-law,  disclosed  such  indebtedness  to  his  partner  on  the  formation  of  the 
firm,  and  the  partner  thereupon  assumed  one-half  thereof  as  a  part  pay- 
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ment  for  his  Interest  in  tbe  firm,  whereupon  a  duehill  was  executed 
specifying  the  dates  and  amounts  of  the  adyancements,  and  signed  in 
the  firm  name.  Held,  that  such  duehill  thereby  became  a  new  indebted- 
ness of  the  firm,  and,  not  being  barred  by  limitations  at  the  time  bank- 
ruptcy proceedings  were  instituted  against  the  firm,  was  allowable  as  a 
claim  against  it,  though  the  original  Indebtedness  was  barred. 

Appeal  from  the  District  Court  of  the  United  States  for  the 
Southern  District  of  Alabama. 
For  opinion  below,  see  132  Fed.  394. 

Wm.  B.  Inge,  for  appellant. 

Jas.  W.  Gray,  H.  Pillans,  Henry  Hanaw,  Palmer  Pillans,  and 
Henry  Tonsmiere,  for  appellees. 

Before  PARDEE  and  SHELBY,  Circuit  Judges,  and  NEW- 
MAN, District  Judge. 

NEWMAN,  District  Judge.  The  appellant,  A.  Dacovich,  sought 
to  prove  in  a  bankruptcy  proceeding  against  McGuire  &  Hanlein, 
a  firm  composed  of  Charles  W.  McGuire  and  Frank  J.  Hanlein,  a 
debt  which  was  evidenced  by  an  instrument  in  writing  presented 
by  him,  as  follows : 

**Due  A.  Dacovich, 

-Jan.   12,   1892 5000.00 

*Tlay  15,   1893 3000.00 

•June  11,  1804 2500.00 

**Value  received, 

''McGuire  &  Hanlein. 

"Sept  l8t,  1898.'» 

The  trustee  objected  to  the  proof  of  this  debt  on  the  grounds 
shown  in  the  record,  as  follows:  First.  Because  said  claim  is  not 
based  upon  a  subsisting  demand  against  said  bankrupt  estate. 
Second.  Because  the  claim  is  barred  by  the  statute  of  limitations 
of  three  years.  Third.  Because  the  claim  is  barred  by  the  statute 
of  limitations  of  six  years.  Fourth.  Because  said  claim  is  based 
upon  an  indebtedness  of  Charles  W.  McGuire  to  A.  Dacovich,  and 
is  void  as  to  said  bankrupt  estate,  because  there  is  no  promise  in 
writing  expressing  the  consideration  therefor  subscribed  by  McGuire 
&  HanJein,  promising'  to  answer  for  the  debt  of  said  McGuire  to  said 
Dacovich.  The  referee  overruled  the  objections  and  allowed  the 
debt  to  be  proved.  This  action  of  the  referee,  on  certificate  to  the 
District  Judge,  was  by  the  said  District  Judge  reversed,  and  a  de- 
cision rendered  sustaining  the  objections.  The  decision  was  placed 
upon  the  ground  that  the  debt  was  barred  by  the  statute  of  limi- 
tations of  Alabama,  and  that  the  instrument  which  it  was  claimed 
removed  the  bar  of  the  statute  was  insufficient  for  that  purpose. 
The  evidence  in  the  case  is  briefly  summarized  in  the  record  as  fol- 
lows: 

"The  testimony  of  both  partners,  McGuire  and  Hanlein,  allowed  that  Mc- 
Guire had  heen  doing  business  when  he  took  Hanlein  in  about  the  date  of 
this  paper ;  that  McGuire  had  borrowed  from  A.  Dacovich  the  sums  of  money 
shown  by  this  duehill  on  the  dates  named  therein,  and  said  sums  were 
used  in  McGuire's  clothing  business  to  start  him  in  such  business;  that 
DacoTich  was  the  father-in-law  of  both  McGuire  and  Hanlein ;  that  McGuire 
bad  not  paid  Dacovich  anything  on  account  of  these  advances  either  by  way 
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nf  principal  or  interest;  that  when  the  partnership  with  McGnlre  and  Han- 
lein  was  formed  Hanlein  was  informed  by  McGuire  of  the  Indebtedness 
owing  by  McGuire,  including  this  indebtedness  to  Dacovich;  that  on  the 
formation  of  the  partnership  it  was  agreed  that  Hanlein  should  come  into 
the  business,  assuming  his  share  of  the  indebtedness  then  owing;  that  Han- 
lein paid  five  thousand  dollars  for  the  half  interest  in  the  business,  and  that 
on  the  formation  of  the  partnership  this  paper  was  signed  and  given  to 
Dacovich." 

We  do  not  find  it  necessary  to  determine  whether  the  duebill  in 
question  would,  under  the  statutes  and  decisions  in  Alabama,  be 
sufficient  to  prevent  the  running  of  the  statute  of  limitations.  The 
original  debt  unquestionably  would  be  barred  in  six  years  from  its 
date.  Code  Ala.  1896,  §  2796.  So  that  we  must  consider  the  effect 
of  this  duebill  under  the  circumstances.  The  original  debt  w^as 
from  McGuire  individually  to  Dacovich.  In  1898  Hanlein  bought 
from  McGuire  a  half  interest  in  a  stock  of  merchandise,  the  pur- 
chase price  of  such  half  interest  being  $5,000.  As  a  part  of  the 
contract  of  purchase,  Hanlein  agreed  to  assume  his  share  of  the 
indebtedness  at  that  time  of  McGuire.  A  part  of  this  indebtedness 
of  McGuire  was  the  claim  of  Dacovich,  of  which  Hanlein  was  in- 
formed. The  duebill  in  question  was  thereupon  given,  as  a  part 
of  this  arrangement,  by  McGuire  &  Hanlein  to  Dacovich.  It  be- 
came, therefore,  a  new  indebtedness  of  McGuire  &  Hanlein,  and 
a  valuable  consideration  passed  at  the  time.  Hanlein  obtained  a 
half  interest  in  McGuire's  business,  and  the  old  debt  due  by  Mc- 
Guire individually  to  Dacovich  was  extinguished.  An  entirely  new 
liability  by  the  firm  of  McGuire  &  Hanlein  was  created,  and  one 
which,  it  seems  to  us,  could  have  been  enforced  in  the  courts  of 
Alabama  or  elsewhere.  The  duebill  of  McGuire  &  Hanlein  -was 
an  original  liability  of  the  firm.  While  it  is  in  the  form  of  a  due- 
bill,  it  is,  in  effect,  a  promissory  note  of  the  firm.  Fleming  v.  Burge, 
6  Ala.  373.  The  bankruptcy  proceedings  in  question  are  against 
McGuire  &  Hanlein  as  a  firm  and  against  the  members  of  the  firm 
individually.  The  indebtedness  is  proven  in  the  bankruptcy  pro- 
ceeding by  Dacovich  against  McGuire  &  Hanlein.  We  see  no  good 
reason  why  this  duebill,  given  for  a  sufficient  consideration  by 
McGuire  &  Hanlein  within  six  years,  should  be  excluded  from  proof 
in  the  bankruptcy  proceedings  against  that 'firm/  Consequently 
the  judgment  of  the  District  Court  is  reversed,  with  directions  to 
permit  the  claim  to  be  proven  in  the  bankruptcy  proceedings. 


(134  Fed.  74.) 
INTERSTATE  BUILDING  &  LOAN  ASS'N  T.  EDGEFIELD  HOTEL  C30. 

(Circuit  Court  of  Appeals,  Fourth  Circuit    November  15,  1904.) 

No.  527. 

1.  BuiLDiNo  AND  Loan  Associations— Accountino  with  Borrowing  Stogk- 

HOLDKB— I NTEREST. 

On  a  settlement  between  a  building  and  loan  association  and  a  borrow- 
ing stockholder  under  a  contract  containing  a  provision  that  •'upon  final 
settlement  with  the  asBociation  it  shall  retain  as  installments  on  said 
Btock  and  interest  no  greater  sum  than  the  amount  actually  advanced. 
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with  Interest  thereon  at  the  rate  of  eight  per  cent,  per  annum,**  the  stock- 
holder has  the  right,  at  his  election,  to  be  treated  as  a  borrower,  simply ; 
and  in  snch  case  the  rule  of  partial  payments  applies,  and  the  excess  of 
each  payment  made  oyer  the  interest  then  accrued  is  to  be  applied  in  re- 
duction of  the  principal  of  his  debt,  and  subsequent  interest  computed  on 
the  principal  as  so  reduced. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  South  Carolina,  at  Charleston. 
For  opinion  below,  see  120  Fed.  422.     See,  also,  109  Fed.  692. 

W.  A.  Wimbish,  for  appellant. 

Robert  C.  Alston  and  N.  G.  Evans  (Arthur  S.  Tompkins  and  M.  C. 
Wells,  on  the  brief),  for  appellee. 

Before  MORRIS,  BRAWLEY,  and  PURNELL,  District  Judges. 

MORRIS,  District  Judge.  The  Interstate  Building  &  Loan  Asso- 
ciation, a  Georgia  corporation,  having  its  principal  office  in  Columbus, 
in  that  state,  was  prior  to  October  24,  1892,  doing  business  as  a  build- 
ing and  loan  association.  There  was  a  local  board  in  the  town  of  Edge- 
field, in  South  Carolina.  The  purpose  of  these  local  boards  was  defined 
by  its  by-laws  to  be  as  follows : 

"Article  1,  §  2.  To  give  to  every  city  and  town  in  the  United  States  in  which 
this  association  has  an  established  branch  the  advantages  and  benefits  of  a 
local  building  and  loan  association  combined  with  the  advantages  of  safe  and 
accomnlatiye  investment" 

On  October  24,  1892,  the  Edgefield  Hotel  Company,  a  corporation 
of  South  Carolina,  having  its  place  of  business  at  Edgefield,  in  that  state, 
obtained  from  the  Interstate  Building  &  Loan  Association  an  advance 
of  $6,000.  To  do  this,  the  hotel  company  had  subscribed  on  September 
24,  1892,  for  120  shares  of  stock,  and  paid  an  admission  fee  of  $120. 
It  made  one  payment  of  $72  as  installment  dues  on  the  120  shares  of 
stock  before  the  loan  was  granted,  and  after  the  loan  was  granted  it 
made,  without  default,  74  monthly  payments,  of  $102  each,  amounting 
in  all  to  $7,650 — the  last  payment  being  in  December,  1898 — and  then 
tendered  $142,  and  demanded  to  have  the  mortgage  released,  as  fully 
satisfied.  The  building  association  denied  that  its  mortgage  was  satis- 
fied, and  in  March,  1901,  filed  in  the  Circuit  Court  of  the  United  States 
for  the  District  of  South  Carolina  its  bill  of  complaint  to  foreclose  the 
mortgage;  alleging  that  there  was  still  due  to  it  the  loan  of  $6,000, 
with  mterest  accrued  frc«n  December,  1898,  to  March,  1901,  and  10 
per  cent  attorney's  fees.  Subsequently  the  building  association,  in 
July,  1902,  was  adjudged  insolvent,  and  a  receiver  appointed,  who 
was  made  a  party  complainant  in  this  cause. 

To  secure  the  performance  of  the  conditions  under  which  the  hotel 
company  obtained  the  loan  of  $6,000,  it  executed  a  bond,  secured  by  a 
mortgage,  conditioned  to  pay  $72  on  the  third  Wednesday  of  every 
month,  as  installments,  and  $30  as  interest,  until  the  120  shares  bor- 
rowed on  should  have  fully  matured ;  that  is,  until  each  share  by  the 
installments  paid  on  it,  together  with  its  declared  proportionate  profits, 
should  be  worth  $100.  There  was,  however,  inserted  in  the  bond,  to 
meet  certain  decisions  of  the  courts  of  South  Carolina  with  regard  to 
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usury  in  building  association  mortgages,  the  following  important 
stipulation,  viz.: 

"It  is  further  understood  that  upon  final  settlement  with  the  association  it 
shall  retain  as  installments  on  said  stock  and  interest  no  greater  sum  than 
the  amount  actually  advanced  with  interest  thereon  at  the  rate  of  eight  per 
cent,  per  annum.*' 

The  hotel  company  has  availed  itself  of  this  stipulation,  and  the 
sole  question  raised  by  this  appeal  is  as  to  the  method  of  computing  the 
interest  under  this  agreement.  On  behalf  of  the  building  association 
it  was  contended  that  the  proper  method  is  to  charge  the  hotel  company 
with  the  $6,000  advanced,  and  8  per  cent,  per  annum  interest  thereon, 
and  to  credit  on  the  sum  thus  ascertained  the  gross  amount  of  all 
payments  made,  without  allowing  any  interest  on  the  pajrments.  By  this 
method  the  amount  still  remaining  due  would  be  over  $1,300.  On  be- 
half of  the  hotel  company  it  was  contended  that  the  proper  method  of 
computation  was  to  calculate  interest  at  8  per  cent,  in  favor  of  the 
building  association  up  to  the  date  of  each  payment,  and,  as  the  pay- 
ments always  exceeded  the  interest  due,  to  reduce  the  debt  by  the 
amount  of  the  excess  of  the  payment  over  the  interest  accrued,  on  the 
principle  of  partial  payments.  The  court  below  (Simonton,  Circuit 
Judge)  sustained  the  contention  of  the  hotel  company,  except  that  the 
admission  fee  of  $120  and  the  payment  of  dues  before  the  loan  was 
obtained  were  not  taken  into  account;  and,  as  the  result,  the  auditor 
found  that  when  the  last  installment  payment  was  made  by  the  hotel 
company  there  was  only  due  by  the  hotel  company  a  balance  of  $34.21, 
with  interest  at  8  per  cent  tmtil  paid;  and  as  the  hotel  company  had 
tendered,  before  the  filing  of  the  bill  of  complaint,  $144,  the  court  ad- 
judged that  the  building  association  should  bear  the  costs,  and  that 
upon  the  payment  of  $34.21,  with  interest  thereon  at  8  per  cent,  until 
paid,  the  defendant  was  entitled  to  have  the  mortgage  canceled. 

In  the  course  of  the  proceedings  several  alternative  methods  were 
suggested  by  the  building  association  for  arriving  at  the  proper  sum 
payable  by  the  hotel  company  under  the  bond  and  mortgage  and  the 
by-laws  of  the  building  association ;  but  at  the  argument  in  this  court 
the  sole  ground  of  error  relied  upon  was  that  the  decree  below  adopted 
the  rule  of  partial  payments  as  proper  to  be  applied  in  this  case,  and 
that  the  costs  were  wrongly  put  upon  the  appellant. 

Very  little  light  is  obtainable  on  this  question  from  adjudications  in 
building  association  cases,  as  the  stipulation  by  which  the  settlement 
in  this  case  is  controlled  is  unusual.  It  is  urged  by  the  appellant  that 
as  the  monthly  installments  were  not  paid  in  reduction  of  the  loan, 
but  were  primarily  paid  by  the  hotel  company,  as  shareholder,  for  the 
purpose  of  maturing  its  stock,  and  not  as  payments  to  be  applied  to  its 
loan,  and  were  payments  on  shares  made  as  well  by  those  who  did 
not  procure  loans  as  by  those  who  did,  it  is  not  consistent  with  justice 
or  the  contract  of  the  parties  that  the  installment  payments  should  be 
applied  to  the  loan.  There  would  be  force  in  this  contention  if  the  rela- 
tion of  the  hotel  company  to  the  building  association  had  remained 
that  of  a  borrowing  stockholder  obliged  to  continue  his  installments 
until  his  stock  matured.  But  the  stipulation  that  the  building  associa- 
tion, in  the  final  settlement,  should  not  retain  of  the  installments  and 
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interest  paid  more  than  the  amount  actually  advanced,  and  8  per  cent, 
interest,  recognizes  that  in  the  final  settlement  the  borrowing  stockhold- 
er may  elect  to  be  treated  as  a  borrower,  simply,  and  settle  as  a  borrower 
would  settle  with  a  lender.  Without  some  restrictive  stipulation,  the 
borrowing  stockholder  might  not  be  able  to  escape  from  his  relation 
of  stockholder,  no  matter  how  many  years  it  might  require  to  mature 
the  stock,  nor  how  excessive  the  rate  of  interest  might  become.  To 
avoid  this  possible  result,  and  to  accord  with  the  decisions  in  South 
Carolina,  the  stipulation  was  inserted  for  the  borrower's  protection 
in  a  contract  prepared  by  the  building  association.  Under  such  a  con- 
tract prepared  by  the  lender,  if  there  is  ambiguity,  then  by  the  estab- 
Kshed  rule  it  is  to  be  construed  favorably  to  the  party  who,  in  order 
to  obtain  a  loan  at  an  exceptional  rate  of  interest,  is  required  to  sign 
a  contract,  the  stipulations  of  which  are  prepared  by  the  other  party  to 
it.  But  we  do  not  think  that  there  is  any  ambiguity.  What,  under  or- 
dinary circumstances,  would  be  the  meaning  of  a  stipulation  that  the 
lender  should  not  retain  out  of  the  payments  made  to  him  more  than 
the  amount  actually  advanced  with  interest  at  8  per  cent.  ?  It  would, 
we  think,  be  understood  to  mean  that  the  lender  should  receive  back 
the  money  advanced,  and,  for  the  use  of  his  money  while  the  borrower 
had  it,  8  per  cent,  interest,  and  no  more.  If,  in  this  case,  the  building 
association  should  receive  the  amount  advanced,  and  8  per  cent  in- 
terest on  it  for  the  whole  period  of  over  six  years,  until  the  last  pay- 
ment was  made,  it  would  have  had,  in  addition  to  8  per  cent,  interest, 
the  use  of  all  the  sums  which  in  monthly  payments  during  six  years 
the  borrower  has  paid  back,  and  the  use  of  which  the  borrower  did  not 
have.  This  would  be  greatly  in  excess  of  8  per  cent,  interest.  The 
rule  to  be  applied  in  such  a  case  between  borrower  and  lender  is  the 
rule  of  partial  payments,  by  which  the  excess  of  every  payment  made 
over  the  interest  then  accrued  is  applied  in  reduction  of  the  principal, 
and  the  subsequent  interest  computed  on  the  principal  so  reduced. 
Woodward  v.  Jewell,  140  U.  S.  247,  248,  11  Sup.  Ct  784,  35  L.  Ed. 
478. 

The  stipulation  in  this  case  clearly  states,  in  unmistakable  language, 
that  out  of  the  installments  and  interest  paid  by  the  borrower  the  build- 
ing association  shall  retain  on  final  settlement  no  more  than  the  amount 
advanced,  with  interest  thereon  at  8  per  cent.  There  is  nothing  what- 
ever to  suggest  that  in  making  the  computation  the  ordinary  rule  of 
computing  interest  is  not  to  be  applied,  and  we  think  the  borrower  is 
entitled  to  have  the  benefit  of  that  ordinary  rule.  It  was  so  held  by 
the  learned  circuit  judge  who  heard  the  case  below,  and  his  decision  is 
ably  supported  by  the  opinion  filed  by  him,  reported  in  120  Fed.  422. 

Affirmed. 


Digitized  by  VjOOQIC 


204  67  C.  C.  A.  BEP0BT8. 

(134  Fed.  7a) 

BRINTON  et  al  v.  PAXTON  et  al 

(Circuit  CJourt  of  Appeals,  Third  Circuit    December  22,  1904.) 

No.  12. 

1.  Patents— Validity  and  iNraiNGEMENT— Knittino  Machines. 

The  Paxtou  and  O'Neill  patent,  No.  521^18,  for  a  fashioning  device  for 
circular  knitting  machines,  lield  valid,  and  infringed  as  to  claims  1,  2, 
and  8  by  one  device  made  and  sold  by  defendant,  and  as  to  claims  1  and 
2  by  a  second  device. 

2.  Same— Damages  fob  Infringement— Part  of  Machine. 

The  damages  recoverable  for  infringement  of  a  patent  covering  a  part 
of  a  machine  must  be  determined  on  the  best  evidence  obtainable,  the 
burden  resting  upon  complainant,  however,  to  prove  his  case.  Where  the 
profit  made  on  the  patented  part  alone  is  shown,  separate  and  apart  from 
that  made  on  the  machine  as  a  whole,  and  it  also  appears  that  no  other 
substitute  mechanism  on  the  market  was  oi)en  to  the  use  of  defendant, 
complainant  is  entitled  at  least  to  recover  such  profits. 

3.  Same. 

Where  a  part  of  a  machine  made  and  sold  by  defendant  is  found  to  in- 
fringe complainant's  patent,  the  court  will  not  undertake  to  determine.  In 
reduction  of  damages,  the  collateral  question  whether  or  not  such  part 
also  infringes  another  patent,  the  validity  and  scope  of  which  are  not 
directly  put  in  Issue. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  East- 
ern District  of  Pennsylvania. 

Joshua  Pusey,  for  appellants. 

Joseph  C.  Fraley  and  Henry  N.  Paul,  Jr.,  for  appellees. 

Before  ACHESON  and  GRAY,  Circuit  Judges,  and  HOLLAND, 
District  Judge. 

HOLLAND,  District  Judge.  This  bill  alleges  that  respondents 
infringed  claims  Nos.  1,  2,  3,  and  4  in  letters  patent  No.  521,218, 
granted  to  John  B.  Paxton  and  Ellis  L  O'Neill  June  12,  1894,  for 
fashioning  devices  for  circular  knitting  machines.  Upon  argument 
the  Circuit  Court  for  the  Eastern  District  of  Pennsylvania  so  found, 
and  entered  a  decree  February  27,  1901,  sustaining  the  validity  of 
the  patent,  awarding  an  injunction  against  the  respondents  direct- 
ing an  accounting,  and  appointed  a  master  to  state  the  account. 
Subsequent  to  the  issuing  of  the  injunction,  the  respondents  be- 
gan the  manufacture  of  a  similar  device,  referred  to  in  these  pro- 
ceedings as  "Picker  No.  3,"  and  the  complainants  came  into  court 
alleging  an  infringement  of  the  same  claims  in  their  patent  in  the 
manufacture  of  this  picker.  This  question  was  referred  to  the 
master  already  appointed,  who  found  the  respondents'  picker  No. 
3  did  infringe,  and  further  found  and  assessed  damage  to  the  com- 
plainants in  the  sum  of  $1,221.89.  Upon  hearing,  this  amount  was  re- 
duced to  $1,189.67,  and  a  decree  entered  January  6,  1904,  directing 
the  respondents  to  pay  complainants  that  amount,  together  with 
interest  from  the  date  of  filing  the  master's  report,  and  costs.  On 
February  3,  1904,  the  respondents  appealed  to  this  court,  and  as- 
signed as  error  the  decrees  of  the  Circuit  Court  made  and  entered 
on  February  27,  1901,  and  January  6,  1904.     The  assignments  of 
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«rror  raise  the  questions  (1)  as  to  whether  pickers  Nos.  2  and  3 
infringe  complainants'  claims  Nos.  1,  2,  3,  and  4 ;  and  (2)  was  the 
decree  against  respondents  for  $1,1^8,67  properly  entered? 

In  an  opinion  reported  in  107  Fed.  137,  the  court  below  held  that 
respondents'  picker  No.  2  infringes  the  claims  in  question,  and 
awarded  an  accounting.  In  this,  and  for  the  reasons  there  stated, 
we  concur;  but  the  question  as  to  whether  picker  No.  3  of  re- 
spondents infringes  the  complainants'  device  was  not  then  con- 
sidered, as  it  was  designed  and  put  upon  the  market  subsequent 
to  the  determination  of  the  question  of  infringement  raised  in 
the  original  bill,  and  while  the  question  of  account  was  before  the 
master,  to  whom  this  question  of  infringement  was  also  referred 
by  the  court.  The  master  found  that  this  picker  infringes  claims 
Nos.  1  and  2  of  complainants'  patent,  and  included  it  in  his  report 
in  assessing  damages  to  them.  This  picker  No.  3  carries  the 
needle  from  the  higher  to  the  lower  plane  by  a  simultaneous  rotary 
movement  on  the  post,  and  a  downward  swing  of  the  picker  from 
a  relatively  fixed  pivot  on  the  lower  end  of  the  post,  but  at  the 
same  time  it  is  a  movement  in  a  direction  coincident  with  the  axis 
of  its  rotation,  and,  instead  of  the  arm  sliding  up  and  down  the 
post,  what  has  been  aptly  styled  "the  business  end"  of  the  arm, 
moves  in  a  direction  coincident  with  the  axis  of  rotation.  It  ap- 
pears that  the  complainants'  invention  covers  an  improvement  in 
fashioning  device  for  circular  knitting  machines,  and  in  the  de- 
scription they  state  that: 

"Upon  a  consideration  of  the  types  of  our  Invention  described  In  the  fore- 
going specifications  it  wiU  be  obvious  that  they  all  have  In  common  a  char- 
acteristic principal  of  operation,  viz.,  that  a  rotatable  arm,  so  mounted  as  to 
be  free  to  move  in  a  direction  coinciding  with  the  axis  of  its  rotation,  Is 
combined  with  guiding  devices  which  compel  such  movement  in  the  direction 
of  the  axis  of  rotation  whenever  the  arm  is  rotated.  We  thus  obtain  the 
needle-shifting  action  by  a  movement  which  is  the  derivative  of  the  rotation 
of  the  arm  caused  by  its  engagement  with  the  needle  hub  in  the  act  of  passing 
by  the  same.  While,  therefore,  we  have  specified  the  preferred  methods  of 
effecting  this  derivative  movement,  we  do  not  limit  ourselves  to  the  use  of  the 
specific  devices  shown  for  effecting  it;  the  only  essential  being  that  there 
should  be,  in  combination  with  a  rotatable  arm,  having  the  capacity  to  move 
in  the  direction  of  its  axis  of  rotation,  mechanism  which  is  capable  of  modify- 
ing what  otherwise  would  be  a  mere  movement  of  rotation,  and  obtaining  a 
resultant  movement  in  what  may  be  appropriately  termed  a  spiral  path.'* 

It  will  be  seen  that  this  invention  thus  described  is  claimed  by 
the  complainants  in  their  claims  Nos.  1  and  2,  as  follows : 

**(1)  The  combination  with  the  needle  cylinder,  the  cam  cylinder,  and  actuat- 
ing mechanism  for  said  cam  cylinder,  of  a  rotatable  needle  shifter,  capable 
of  movement  In  the  direction  of  its  axis  of  rotation,  and  actuating  mechanism 
arranged  with  reference  to  said  needle  shifter,  substantially  as  set  forth, 
whereby  movement  of  the  needle  shifter  in  a  direction  coincident  with  said 
axis  is  derived  from  the  rotation  caused  by  engagement  with  and  passage  by 
the  needle  hub. 

"(2)  The  combination,  with  the  needle  cylinder,  the  cam  cylinder,  and  actuat- 
ing mechanism  for  said  cam  cylinder,  of  a  rotatable  needle  shifter,  capable 
of  movement  In  the  direction  of  its  axis  of  rotation,  and  a  cam  having  an 
incline  arranged  with  relation  to  said  needle  shifter,  substantially  as  set  forth, 
whereby  movement  of  the  needle  shifter  in  the  direction  of  said  axis  is  de- 
rived from  tl^e  rotation  caused  by  engagement  with  and  passage  by  the  needle 
hub." 
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These  two  claims  broadly  cover  a  picker  with  a  rotatable  arm 
with  a  capacity  of  moving  in  the  direction  of  its  axis  of  rotation, 
and  this  is  the  device  that  seems  to  have  overcome  the  objections 
in  others  already  upon  the  market,  as  the  movement  was  found  to 
be  much  easier,  and  of  a  nature  to  accomplish  the  best  results  in 
knitting  machines.  The  preferred  method  of  effecting  the  deriva- 
tive movement  accomplished  in  complainants'  device  is  set  forth  by 
them,  and  in  that  the  rotatable  arm  is  mounted  upon  a  post,  and  is 
free  to  move  up  and  down  in  a  direction  coincident  with  the  axis 
of  its  rotation ;  but  any  other  device  which  accomplishes  this  move- 
ment of  the  picker  arm  is  within  the  contemplation  of  their  descrip- 
tion and  the  two  claims  above  mentioned.  We  think,  therefore,, 
that  the  master  and  the  court  below  were  right  in  holding  that 
picker  No.  3  infringes  claims  Nos.  1  and  2  of  complainants'  patent. 

It  is  conceded  that  778  machines  were  made  by  the  respondents, 
each  having  4  pickers  attached,  a  dropper  and  lifter  on  each  side. 
They,  however,  only  used  a  device  or  picker  which  infringed  the 
complainants'  picker  as  a  dropper  or  top  picker,  one  on  each  side 
of  each  machine  manufactured;  but  did  not  use  the  lifter.  As  it 
appears  that  $10  profit  was  made  upon  the  sale  of  each  machine 
by  the  respondents,  the  complainants  urged  that  they  were  en- 
titled to  one-half,  or  $5,  on  each  machine,  or,  as  an  alternative,  they 
were  entitled  to  the  amount  of  profit  made  by  the  respondents  on 
the  sale  of  each  separate  picker  mechanism.  It  is  established  that 
they  sold  204  machines  containing  picker  No.  2  at  a  profit  of  $1,105 
on  each  picker  (the  said  204  machines  being  sold  subject  to  a  dis- 
count of  25  per  cent.),  equal  to  $225.42:  310  machines  containing 
picker  No.  2,  at  a  profit  of  $1,935  on  each  picker,  equal  to  $599.85 ; 
164  machines  containing  picker  No.  3  at  a  profit  of  $1.10  on  each 
picker  (the  said  164  machines  being  sold  subject  to  a  discount  of 
25  per  cent.),  equal  to  $180.40;  100  machines  containing  picker  No. 
3  at  a  profit  of  $1.93  on  each  picker,  equal  to  $193 — the  total  amount 
of  profits  on  pickers  of  the  said  778  machines  being  $1,198.67.  The 
respondents  were  selling  the  infringing  device  in  connection  with 
a  machine  or  mechanism  containing  a  large  number  of  unpatented 
parts,  which,  as  a  whole,  had  a  commercial  value,  upon  which  a 
profit  was  realized,  according  to  the  admissions  of  respondents 
themselves,  of  $10  on  each  machine.  The  complainants,  however, 
failed  to  establish  just  what  portion  of  the  profits  were  due  to  the 
infringing  mechanism,  and  the  master  rejected  their  claim  for  the 
whole  of  the  profits  on  the  machine  sold,  for  the  reason  that  a 
patentee  must  show  in  what  particular  his  improvement  had  added 
to  the  usefulness  of  the  whole  machine  or  contrivance.  He  must 
separate  its  results  distinctly  from  those  of  the  other  parts,  so  that 
the  benefits  derived  from  it  mav  be  distinctly  seen  and  appreciated. 
Garretson  v.  Clark,  111  U.  S.  121,  4  Sup.  Ct.  291,  28  L.  Ed.  371.  It, 
however,  plainly  appears  that  the  profits  made  upon  each  set  of 
pickers  attached  to  the  machine  sold  by  respondents,  separate  and 
apart  from  the  machine  itself,  amounted  in  all  to  $1,198.67.  This 
amount  was  awarded,  and  a  decree  entered  accordingly. 
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In  some  cases  of  infringement  of  patented  improvements  it  is 
very  difficult  to  exactly  establish  the  damages  resulting  to  the 
complainants,  and,  of  course,  the  best  evidence  obtainable  must 
be  relied  upon  in  cases  of  this  kind ;  but  the  complainants  must, 
notwithstanding  this  difficulty,  prove  their  case.  The  complain- 
ants established  that  respondents  made  a  certain  profit  upon  the 
infringing  devices  of  certain  amount  upon  each  and  every  one 
of  them,  separate  and  apart  from  the  mechanism  to  which  it  is  in- 
tended to  be  attached^  and,  it  appearing  that  no  other  picker 
mechanism  upon  the  market  was  open  to  the  respondents  to  use, 
the  master,  under  the  circumstances,  was  justified  from  this  evi- 
dence, together  with  other  facts  and  circumstances  before  him,  in 
finding  that  the  total  amount  of  these  profits  was  the  amount  of 
the  complainants'  damages.  Mason  v.  Graham,  90  U.  S.  261,  23 
L.  Ed.  86 ;  Lattimore  v.  Hardsoog  Mfg.  Co.,  121  Fed.  986,  58  C. 
C.  A.  287 ;  Robinson  on  Patents,  §  1062,  and  notes.  The  respond- 
ents, however,  urge  that  these  complainants  are  not  entitled  to  re- 
cover the  entire  profits  thus  ascertained,  because  these  infringing 
pickers  Nos.  2  and  3  may  be  said  to  be  not  only  infringements 
upon  the  complainants'  patent,  but  are  also  covered  by  the  sixth 
claim  of  patent  No.  451,637,  issued  to  Mayo  on  October  13,  1891, 
and  the  burden  is  on  the  complainants  to  separate  the  profits  at- 
tributable to  respondents'  infringements  of  the  patent  in  suit  from 
those  attributable  to  the  use  of  the  Mayo  invention.  In  other 
words,  they  urge  that,  as  they  are  infringing  complainants'  and 
Mayo's  patents,  the  complainants  must  establish  just  what  part 
of  the  profits  is  attributable  to  the  advantageous  features  of  the 
complainants'  patent  and  what  is  derived  from  the  Mayo  pat- 
ent. This  claim  of  the  Mayo  patent  was  recently  before  the  Circuit 
Court  for  the  District  of  Rhode  Island,  and  Judge  Brown  gave  it  a 
certain  specific  construction,  and  observed  that,  if  such  construc- 
tion were  not  given  to  the  claim,  it  would,  in  the  opinion  of  the 
court,  be  invalid  (Mayo  Knitting  Machine  &  Needle  Co.  v.  E. 
Jencke  Mfg.  Co.  et.  al.  [C.  C]  121  Fed.  110);  and  the  master  in 
the  case  at  bar  found  from  the  limited  evidence  before  him  that,  it 
the  claim  in  question  be  construed  as  it  was  by  the  court  in  Rhode 
Island,  it  is  not  infringed  by  the  respondents'  structures,  and,  if 
the  said  claim  be  given  any  construction  of  a  broader  nature,  it 
would,  in  accordance  with  the  opinion  in  the  above-entitled  case, 
be  invalid.  But,  aside  from  the  question  as  to  whether  or  not  the 
respondents'  pickers  Nos.  2  and  3  infringe  the  Mayo  patent  as 
well  as  that  of  complainants,  there  is  another  objection  to  this 
contention  of  the  respondents  that  they  are  to  be  for  that  reason 
relieved  from  a  portion  of  the  damages  claimed  by  the  complain- 
ants, and  that  is  that  it  has  been  the  uniform  practice  of  the  courts 
to  refuse  to  determine  such  collateral  questions  in  suits  where  the 
validity  and  scope  of  a  third  party's  patent  are  not  directly  put 
in  issue,  and  this  finds  direct  support  in  the  decision  of  the  Supreme 
Court  in  McCreary  v.  Pennsylvania  Canal  Company,  141  U.  S.  459,  1? 
Sup.  Ct..40,  35  L.  Ed.  817. 

The  decrees  of  the  court  below  are  affirmed. 
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NICOLA  BROS.  CO.  v.  SPEBR  BOX  ft  LUMBBR  CO. 

(Circuit  Court  of  Appeals,  Third  Circuit    January  6,  1905.) 

No.  62. 

L  Sales— Bbkach  of  Contract— Damages— Evidencb—Relevanct. 

In  an  action  for  breach  of  a  contract  for  the  sale  and  delivery  of  lum- 
ber, to  have  been  delivered  on  March  21,  1903,  it  was  not  an  abuse  of  the 
trial  court's  discretion  to  permit  evidence  of  the  value  of  such  lumber  at 
the  place  of  delivery  on  March  7,  1903,  and  in  the  May  following,  as  too 
remote  in  point  of  time;  the  court  having  properly  instructed  the  jury 
that  defendant  was  liable  only  for  the  difference  between  the  contract 
price  and  the  market  value  of  the  lumber  not  delivered  on  the  day  and  at 
the  place  specified  for  delivery. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Pennsylvania. 

Watson  B.  Adair,  for  plaintiff  in  error. 
R.  B.  Ivory,  for  defendant  in  error. 

Before  DALLAS  and  GRAY,  Circuit  Judges. 

DALLAS,  Circuit  Judge.  The  defendant  in  error  was  plaintifF  in 
the  court  below,  and  the  plaintiff  in  error  was  defendant.  The  action 
was  brought  to  recover  damages  for  the  breach  of  a  contract  for  the 
delivery  of  cottonwood  lumber  during  the  winter  of  1902-03 ;  that  is  to 
say,  as  was  agreed  upon  the  trial,  on  or  before  March  21,  1903.  Th : 
only  specifications  insisted  upon  go  to  the  admission,  against  objection, 
of  certain  evidence  upon  the  subject  of  damages. 

"The  whole  case  for  the  plaintiff  in  error"  is  stated  in  his  brief  to  hz 
that,  inasmuch  as  the  inquiry  was  "as  to  the  value  of  the  lumber  on  the 
21st  of  March,  1903,  *  *  *  proof  as  to  what  the  value  was  in 
the  month  of  May,  1903,  and,  still  further,  what  it  was  on  the  7th  of 
March,  1903,  introduced  irrelevant  and  incompetent  evidence."  This 
position  is  untenable.  It  is  true,  of  course,  that  no  fact  is  relevant  which 
does  not  tend  either  to  prove  or  to  disprove  the  matter  in  issue,  and  it 
is  likewise  true  that  the  evidence  with  which  we  are  now  concerned  was 
directed  to  the  ascertainment  of  the  value  of  cottonwood  lumber,  in 
the  vicinity  of  Pittsburg,  on  the  21st  of  March,  1903.  But  it  does  not 
follow  that  the  testimony  should  have  been  strictly  confined  to  that  day, 
and  the  question  before  us  is  whether  the  learned  judge,  in  admitting 
the  evidence  of  value  as  of  two  weeks  before  and  about  two  months  after 
March  21,  1903,  committed  reversible  error.  It  would  be  difficult  to 
supply  any  precise  test  for  determining,  in  all  cases,  whether  any  fact 
proposed  to  be  proved  is  or  is  not  too  remote  to  be  material,  and  we  be- 
lieve that  no  attempt  to  do  so  has  ever  been  made.  The  circumstances 
of  each  case  are  necessarily  controlling,  and  the  action  of  the  trial  judge 
will  not  be  disturbed  by  an  appellate  court,  unless  an  abuse  of  discre- 
tion quite  clearly  appears.  If  the  evidence  be  so  remote  as  to  be  wholly 
immaterial,  it  is,  no  doubt,  his  duty  to  reject  it ;  but,  if  it  be  sufficiently 
near  to  have  a  tendency  to  lead  a  reasonable  man  to  a  belief  respecting 
the  matter  in  dispute,  it  ought  not  to  be  excluded,  but  should  be  submit- 
ted to  the  jury,  which,  in  determining  the  weight  to  be  given  to  it,  may 
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and  should  take  into  consideration  its  separation  in  point  of  time  from 
the  subject  under  investigation.  Fort  Pitt  Gas  Co.  v.  Evansville  Con- 
tract Co.,  123  Fed.  64,  59  C.  C.  A.  251.  The  learned  judge  did  not  fail 
to  make  this  plain  to  the  jury  in  the  present  case,  for  in  his  charge  he 

said: 

'^t  is  the  general  rule  of  law  that  In  the  sale  of  goods  and  chattels, 
whether  the  subject-matter  of  the  sale  Is  wheat,  or  lumber,  or  cattle,  or 
whatever  It  may  be,  where  a  contract  is  broken  by  a  failure  of  the  yendor  or 
seller  to  deliver,  the  measure  of  damage  is  the  difference  between  the  con- 
tract price  and  the  market  value  of  the  articles  at  the  time  and  place  of  de- 
llTery  trnder  the  contract  ♦  ♦  ♦  No  special  circumstance  has  been  dlfl- 
eloeed  here  that  takes  this  case  out  of  the  general  rule  of  damages  estab- 
lished by  the  courts  everywhere,  and  which  I  have  laid  down  to  yon — ^the 
differoice  between  the  contract  price  and  the  market  value  at  the  time  and 
place  when  and  where  this  lumber  was  to  be  delivered.  ♦  ♦  •  They 
could  haye  delivered  it  on  the  21st  of  March,  and  they  were  not  bound  to 
delirer  it  before ;  ♦  •  ♦  and  in  so  far  as  there  was  a  failure  to  deliver 
the  lumber  due  under  this  contract  the  plaintiff  is  entitled  to  recover  for 
the  undelivered  lumber  the  difference  between  the  contract  price  and  the 
market  value  at  McKees  Rocks,  or  In  Pittsburg,  which  is  the  same  thing,  on 
that  date.  And  what  that  was  is  to  be  determined  by  you  from  a  considera- 
tion of  all  the  evidence  in  this  case.  What  was,  under  the  evidence,  the  fair 
market  value  of  cottonwood  lumber  of  the  kind  described  in  this  contract  at 
McKees  Rocks,  or  In  Pittsburg,  on  or  about — ^we  will  say  on — the  last  day 
when  this  lumber  was  to  be  delivered?  And  that  you  ought  to  determine 
from  a  calm  and  fair  consideration  of  all  the  evidence  in  the  case.  The 
object  of  the  law  is,  so  far  as  it  is  humanly  possible,  to  compensate  a  person 
who  Justly  complains  of  the  breach  of  a  contract  It  is  not  intended  to  pun- 
teh  the  man  who  is  in  default  That  is  not  the  purpose  of  the  law ;  but 
U  is  to  compensate  the  party  to  the  contract  who  has  been  disappointed,  who 
has  lost  the  article  for  which  he  contracted.  And,  in  determining  that  ques- 
tion, I  repeat  that  the  jury  ought  to  give  a  fair  consideration  to  all  the 
testimony  in  the  case  bearing  upon  that  point  and  to  be  governed  by  the 
preponderance  of  the  evidence,  the  weight  of  the  testimony." 

These  instructions  not  only  accurately  stated  the  applicable  rule  of 
iaw,  but  distinctly  impressed  upon  the  jury  that  it  should  consider  all 
the  testimony  with  reference  to  the  latest  day  upon  which  the  defendant 
might  have  made  delivery  under  the  contract.  More  than  this  could 
not  properly  have  been  done.  Cottonwood  lumber  was  not  always  in 
the  Pittsburg  market,  and  the  restriction  of  the  evidence  of  its  value 
to  any  narrowly  limited  period  would  probably  have  defeated  what  the 
learned  judge  rightly  regarded  as  the  fundamental  object  of  the  law — 
"to  compensate  persons  who  justly  complain  of  the  breach  of  a  con- 
tract." His  discretion,  we  think,  was  correctly,  as  well  as  rightfully, 
exercised ;  for,  in  our  opinion,  the  evidence  which  it  has  been  supposed 
he  should  have  excluded  was  neither  wholly  irrelevant,  nor  so  remote  as 
practically  to  be  immaterial. 

The  judgment  is  aflSrmed. 
«7C.aA.— 14 
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A.  R.  MILNBR  SEATING  GO.  T.  YESBERA. 

(Circuit  Ck>art  of  Appeals,  Sixth  Circuit    Noyember  10,  lOOi.) 

No.  i^soe. 

1.  Patents— In viNTioN— Counter  Seats. 

The  Milner  patent.  No.  597,686,  for  improvements  in  counter  stools, 
used  in  stores,  consisting  chiefly  of  the  use  of  a  spring,  which  automat- 
ically throws  the  seat  oyer  toward  and  under  the  counter  when  not  in 
use,  and  a  rest  for  the  stool  arm  when  in  use,  although  combining  old 
elements,  produces  a  new  and  Improved  result,  and  discloses  invention 
and  novel^.    Also  held  infringed. 

Z  Same— Anticipation— Evidence. 

The  fact  that  a  defendant  has  appropriated  the  device  of  a  patent,  and 
has  been  very  successful  in  its  sale,  is  persuasive  evidence  against  him 
on  the  defense  of  anticipation. 

3.  Same— INFBINGEMENT— Change  of  Fobm. 

That  a  defendant  has  changed  the  form  of  parts  of  a  patented  device 
so  that  they  are  more  clumsy  in  appearance  and  less  useful,  but  are 
functionally  the  same,  does  not  avoid  infringement. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
ern District  of  Ohio. 

Thos.  B.  Hall,  for  appellant. 
Almon  Hall,  for  appellee. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

SEVERENS,  Circuit  Judge.  This  case  was  before  us  on  a  former 
occasion,  when  we  reversed  the  decree  of  the  lower  court  which  had 
been  rendered  against  the  complainant  upon  a  demurrer  to  the  bill, 
ill  Fed.  386,  49  C.  C.  A.  397.  The  suit  is  one  for  the  infringement 
of  a  patent  granted  to  Milner  January  18,  1898,  and  numbered  597,- 
686,  for  improvements  in  counter  stools,  used  chiefly  in  stores.  The 
improvements  consisted,  in  part,  of  a  spring,  which,  coiled  on  the  pinion 
of  a  bracket  resting  upon  the  floor,  extended  upward  and  backward 
behind  the  arm  of  a  seat ;  the  lower  end  of  the  arm  being  pivoted  in  the 
floor  bracket  containing  the  spring.  The  ofi&ce  of  the  spring  was  to 
throw  the  seat  over  toward  and  under  the  counter  when  not  occupied, 
thereby  leaving  the  floor  space  less  obstructed  than  if  the  seat  remained 
in  a  fixed  position.  The  details  and  supposed  advantages  of  the  pat- 
ent are  stated  in  the  former  opinion.  The  bill  had  then  been  dis- 
missed for  the  reason,  as  held  by  the  lower  court,  that  the  patent 
showed  no  invention.    In  reversing  the  decree  we  said: 

"It  may  be  admitted  that  the  Invention  is  one  of  narrow  limitations,  but 
we  are  not  prepared  to  hold  that  In  the  circumstances,  which  may  be  sus- 
ceptible of  proof,  the  patent  should  be  held  void,  in  the  absence  of  any  an- 
ticipation, and  supported,  as  it  is  possible  it  may  be,  by  evidence  that  it 
fulfills  a  useful  purpose,  and  has  been  extensively  adopted  by  the  public  in 
practical  use,  and  further  supported  by  the  presumption  of  validity  arising 
from  the  allowance  of  the  patent  by  the  Patent  Office,  the  force  of  which 
presumption  Is  augmented  by  the  fact  that  there  was  a  serious  contest  in  the 
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office,  which   must  have  developed   the  characteristics  of   the   patent,  and 
brought  them  pointedly  into  view." 

After  the  mandate  was  sent  down,  the  defendant  answered,  denying 
that  Milner  invented  the  improvements  for  which  his  patent  was  grant- 
ed, alleging  that  Milner*s  supposed  invention  had  been  anticipated 
^  several  patents,  which  are  enumerated,  and  denying  infringement. 
The  case  was  heard  in  the  Circuit  Court  upon  the  pleadings  and  proof. 
The  bill  was  dismissed  upon  the  ground,  as  stated  in  the  decree,  that 
the  patent  to  Milner  "is  invalid  and  void  for  want  of  patentable  in- 
vention in  the  device  described  in  said  patent,  and  for  lack  of  novelty 
in  said  patented  device."  The  spring  is  exhibited  in  our  former  opin- 
ion. But  it  seems  desirable  to  reproduce  the  stool,  in  order  that  the 
relation  of  all  the  parts  of  die  stool  may  be  the  better  understood. 


A  is  a  recessed  bracket  fastened  to  the  floor  and  to  the  base  of  the 
counter,  "b"  is  a  pivot  extending  through  both  sides  of  the  bracket 
and  the  lower  end  of  the  arm,  B.  D  is  the  spring,  which  is  coiled 
around  the  pivot,  and  has  an  extension,  "g,"  which  rests  on  the  base 
of  the  bracket,  and  another  extension,  "f,"  reaching  some  distance  up 
the  arm  and  engaging  the  back  side  thereof.  The  arm  of  the  stool, 
when  that  is  opened,  rests  upon  the  rear  part  of  the  bracket  at  "d." 
The  claims  are  as  follows: 

"(1)  In  a  counter  stool,  a  recessed  floor  bracket,  a  curved  stool  arm  pivoted 
in  the  bracket  and  engaging  one  of  the  walls  of  the  bracket  to  form  a  stop 
to  limit  the  outward  movement  of  the  arm,  a  spring  encircling  the  pivot  of 
the  arm  having  extensions  engaging,  respectively,  the  stool  arm  and  bracket, 
a  seat  plate  formed  on  the  upper  end  of  the  stool  arm  and  disposed  in  a 
plane  substantially  at  right  angles  to  the  upper  end  of  said  stool  arm  when 
the  latter  is  In  a  folded  position,  whereby  the  seat  of  the  stool  will  fold 
close  against  the  counter,  the  said  angle  of  the  seat  plate  with  the  stool 
arm  being  such  as  to  cause  the  seat  to  lie  In  a  horizontal  plane  when  the 
latter  is  in  position  for  use  and  a  seat  secured  to  the  seat  plate. 

••(2)  In  a  store  or  counter  stool,  a  recessed  floor  bracket,  an  arm  pivoted 
to  the  bracket  and  engaging  one  of  the  walls  of  the  bracket  to  form  a  stop 
to  limit  the  outward  movement  of  the  arm,  a  spring  engaging  the  stool 
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arm  and  bracket,  respectively,  a  seat  plate  formed  on  the  upper  end  of 
said  arm  and  so  disposed  in  a  plane  at  an  angle  to  the  npper  end  of 
said  stool  arm  that  when  the  latter  is  in  a  folded  position  the  seat  of 
the  stool  will  fold  close  against  the  counter,  the  said  angle  of  the  seat  plate 
with  arm  being  such  as  to  cause  the  seat  to  lie  in  a  horizontal  plane  when 
the  latter  is  in  a  position  for  use,  and  a  seat  secured  to  the  seat  plate,  sub- 
stantially as  described." 

Several  patents  were  introduced  by  the  defendant  to  prove  that 
Milner  had  been  anticipated.  Most  of  the  features  of  his  stool  are 
shown  to  have  been  developed  in  former  patented  devices,  and  the  con- 
troversy in  respect  of  the  validity  of  the  patent  seems  to  be  narrowed 
to  the  provision,  and  particularly  to  the  location,  of  the  spring  D  and 
the  rest  "d."  It  is  to  those  features  that  we  mainly  give  attention. 
In  a  British  patent  to  Rettie,  granted  in  1881,  for  a  folding  seat,  two 
seat  arms  were  used,  which  were  hinged  at  different  places  on  the 
bottom  of  the  seat,  one  behind  the  other.  Between  the  seat  and  the 
floor  these  arms  crossed  each  other.  The  front  arm,  which  was 
straight,  passed  down  to,  and  was  pivoted  in,  a  floor  bracket.  The 
rear  arm,  after  crossing  the  other,  was  turned  to,  and  pivoted  in,  a 
bracket  fixed  to  the  counter.  This  arm  extended  beyond  tiie  pivot,  and 
near  the  end  of  this  extension  one  end  of  a  coiled  spring  was  attached. 
The  other  end  of  the  spring  was  attached  to  a  pin  on  the  floor  bracket, 
or  standing  in  the  floor,  it  is  not  clear  which.  There  is  no  such  rest 
for  the  seat  arm  on  the  brackets,  or  either  of  them,  as  that  in  Milner's 
patent.  At  a  certain  stage  of  the  turning  of  the  seat  arms  on  each 
other,  a  shoulder  on  one  rests  on  a  stop  fixed  on  the  other.  There 
is  much  dissimilarity  between  this  construction  and  Milner's.  The 
spring  is  exposed  to  injury,  and  it,  as  well  as  the  arm  to  which  it  is 
attached,  is  in  the  way  of  the  feet  of  one  using  the  seat,  and  it  is 
attached  to  the  arm  which  folds  up  the  back  of  the  seat.  The  mechan- 
ism is  complicated,  while  Milner's  is  simple  and  compact,  and  offers 
as  little  obstruction  to  the  user  as  seems  possible.  A  patent  to  Mealia, 
issued  in  1872,  shows  a  coiled  spring  to  close  the  seat,  one  end  of  which 
is  set  in  the  floor  and  the  other  presses  against  the  front  of  the  seat 
arms.  It  is  not  located  on  the  bracket,  and  the  rest  consists  of  a  hook 
hinged  to  the  seat  and  let  into  a  staple  in  the  wall  by  hand.  The  seat 
is  not  adapted  to  face  the  counter,  but  to  the  u^e  of  one  having  his 
back  to  the  wall.  Another  patent  to  Corwin,  issued  in  1881,  shows 
a  seat  which,  when  not  in  use,  is  wholly  behind  the  wall  of  the  counter. 
The  arm  of  the  seat  is  horizontal,  and  the  seat  is  pulled  out  through  an 
opening  in  the  wall  until  a  notch  in  the  lower  side  of  the  arm  reach- 
es the  wall  and  drops  into  a  catch  there.  The  rear  end  of  the  arm 
is  pivoted  to  an  upright  arm,  which,  at  its  bottom,  is  pivoted  in  a 
bracket  having  a  spring  thereon  coiled  about  its  pivot,  designed  to 
throw  the  arms  and  the  seat  back  under  the  counter  when  the  arm  first 
mentioned  is  lifted  off  the  catch  in  its  notch.  It  did  not  close  automat- 
ically. The  elements  of  this  combination  are  wholly  unlike  those  of 
Milner's,  except  the  spring,  which  is  substantially  the  same.  If  the 
claim  in  the  latter's  patent  were  for  the  spring  alone,  this  of  Corwin 
would  anticipate  it.  But  Milner  puts  the  spring  in  another  place  in 
combination  with  other  parts  of  a  counter  seat,  and  we  nowhere  find  any 
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combination  of  the  elements  he  employs  much  resembling  his.  He  has 
undoubtedly  sifted  out  of  the  older  art  the  elements  which  he  reorganizes. 
But  he  has  reorganized  in  such  a  way  as  to  effect  a  new  mode  of  opera- 
tion with  a  distinctly  better  result.  None  of  the  other  prior  patents 
make  so  near  an  approach  as  those  we  have  analyzed,  and  it  is  evident 
that  these  do  not  any  of  them  combine  the  same  elements  as  in  the  same 
way  co-operate  in  Milner's  invention.  The  convenience  to  users  of  his 
method  of  combining  the  operative  parts,  the  automatic  operation  made 
possible  thereby,  and  the  security  of  that  element  most  exposed  to  injury 
are  the  beneficial  results  of  his  production.  The  proof  also  shows  that 
the  Milner  counter  seat  has  met  with  considerable  public  favor,  and, 
what  is  persuasive  evidence  of  its  advantages  over  those  of  the  con- 
structions the  defendant  -advances  as  anticipations,  the  latter  appro- 
priates Milner's  production  as  the  foundation  of  his  own  business, 
and  has  therewitfi  been  very  successful.  Lehnbeuter  v.  Holthaus, 
105  U.  S.  94,  96,  26  L.  Ed.  939;  Gandy  v.  BeUing  Co.,  143  U.  S.  587, 
595,  12  Sup.  Ct  598,  36  L.  Ed.  272 ;  Lamb  Knit  Goods  Co.  v.  Lamb 
Glove  &  Mitten  Co.,  120  Fed.  267,  56  C.  C.  A.  547.  The  defendant 
has  not  succeeded  in  effacing  the  reasons  which  were  given  in  our 
fomier  opinion  for  upholding  the  patent,  and  upon  more  mature  re- 
flection upon  the  whole  case  we  are  convinced  that  it  should  be  held 
valid. 

Upon  the  question  of  infringement  there  can  be  no  doubt  whatever. 
The  only  difference  between  defendant's  counter  seat  and  Milner's, 
worth  mentioning,  is  that,  whereas  in  Milner's  the  arm  of  the  seat 
as  it  rises  is  slightly  curved  outwardly  from  the  counter,  and  then  is 
curved  inwardly  and  upwardly  to  the  seat,  in  the  defendant's  the 
arm  first  curves  inwardly  and  then  outwardly  and  upwardly  to  the 
seat.  The  former  would  seem  to  be  the  better,  as  it  g^ves  more 
room  to  the  feet  and  dress  of  the  user,  but  it  is  not  of  the  essence  of 
the  invention;  there  is  no  such  limitation  in  the  claims;  and  the 
variation  is  only  a  mere  change  of  form,  seemingly  adopted  to  evade 
the  Milner  patent.  The  making  the  arm  in  more  bungling  shape  and 
less  useful  does  not  avoid  infringement  Penfield  v.  Chambers  Bros. 
Co.,  92  Fed.  630,  34  C.  C.  A.  579 ;  Chicago  Fruit  House  Co.  v.  Busch, 
2  Biss.  472,  Fed.  Cas.  No.  2,669 ;  Roberts  v.  Hamden,  2  Cliff.  506, 
Fed.  Cas.  No.  11,903. 

The  decree  of  the  court  below  should  be  reversed,  and  the  cause  re- 
manded, with  directions  to  enter  a  decree  for  the  complainant  for  an 
injunction  and  for  profits  and  damages  to  be  ascertained* 
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(133  Fed.  910.)  

UNITED  STATES  T.  TWENTY  BOXES  OP  CORN  WHISKY  et  aL 

(Oircnit  Court  of  Appeals,  Fourth  Circuit    November  15,  190i.) 

No.  502. 

1.  Intoxicating  Liquors— Shipment— Designation  op  Pabties. 

The  words.  "Glass;  this  side  up,  with  care,**  written  on  a  box  con- 
taining bottles  of  whisky,  are  a  mere  caution  to  the  carrier,  and  not  a 
false  designation  of  the  contents  of  the  box,  within  the  meaning  of 
Rev.  St.  S  3449  [U.  S.  Comp.  St.  1901.  p.  2277],  subjecting  to  a  penalty 
any  person  who  ships  liquors  under  any  other  than  the  proper  name  or 
brand. 

2.  Sake. 

Rev.  St  f  3449  [XT.  S.  Comp.  St  1901,  p.  2277],  subjecting  to  a  penalty 
any  person  shipping  liquors  under  any  other  than  the  proper  name  or 
brand,  merely  applies  to  their  shipment  under  a  false  brand  or  desig- 
nation, and  not  to  their  shipment  without  any  name  or  brand  being 
placed  thereon. 

3.  Same— Statutes— Construction. 

Rev.  St  I  3449  [U.  S.  Comp.  St  1901,  p.  2277],  providing  that  any 
person  shipping  liquors  under  any  other  than  the  proper  name  or  brand 
shall  forfeit  the  liquors,  and  be  subject  to  pay  a  fine  of  $500,  ia  liighly 
penal  in  character,  and  should  be  strictly  construed. 

4.  Same. 

Rev.  St  I  3449  [U.  S.  Comp.  St  1901,  p.  2277],  subjecting  to  a  p^alty 
any  person  shipping  liquors  under  any  other  than  the  proper  name  or 
brand,  applies  only  to  shipments  by  distillers,  brewers,  manufacturers 
of  wine,  rectifiers,  and  wholesale  dealers  in  spirits  or  fermented  liquors 
or  wines,  and  not  to  all  persons  generally. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
EHstrict  of  Virginia,  at  Danville. 
For  opinion  below,  see  123  Fed.  135. 

John  C.  Blair,  Asst.  U.  S.  Atty. 
R.  B.  Glenn,  for  defendants  in  error. 

Before  GOFF,  Circuit  Judge,  and  BRAWLEY  and  PURNELL. 
District  Judges. 

GOFF,  Circuit  Judge.  An  information  was  filed  in  the  court  below 
against  60  gallons  of  corn  whisky,  packed  in  20  boxes,  each  box  con- 
taining 12  quart  bottles  thereof.  N.  Glenn  Williams  intervened  as  the 
owner.  Each  box  was  12>i  inches  wide  by  16J4  inches  long.  There 
were  no  marks  on  any  of  the  boxes  except  that  on  the  top  of  each  one 
was  written:  "Glass;  this  side  up,  with  care."  To  each  box  there 
was  a  tag  attached,  on  which  was  written,  "O,"  "Savannah,  Georgia." 

There  was  an  agreed  statement  of  facts,  and  the  case  was  submitted 
on  demurrer.  The  demurrer  was  sustained  and  the  information  dis- 
missed. The  United  States  sued  out  this  writ  of  error ;  the  substance 
of  the  assignments  of  error  being  that,  under  the  provisions  of  section 
3449  of  the  Revised  Statutes  [U.  S.  Comp.  St  1901,  p.  2277],  it  was 
necessary  to  have  had  printed  upon  said  boxes  the  correct  name  of  the 
contents  thereof,  and  that,  this  not  having  been  done,  the  same  were 
forfeited  to  the  United  States,  and  that  therefore  the  court  below  erred 
in  not  so  deciding. 
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Section  3449,  under  which  the  information  was  drawn,  reads  as  fol- 
lows: 

"Whenever  any  person  ships,  transports,  or  removes  any  spirituous  or  fer- 
iD^ted  liquors  or  wines,  under  any  other  than  the  proper  name  or  brand 
known  to  the  trade  as  designating  the  kind  and  quality  of  the  contents  of  the 
casks  or  packages  contalidng  the  same,  or  causes  such  act  to  be  done,  he 
shall  forfeit  said  liquors  or  wines,  and  casks  <h:  packages,  and  be  subject  to 
pa;  a  fine  of  five  hundred  dollars." 

The  contention  of  the  United  States  is,  in  substance,  that  said  sec- 
tion 3449  requires,  under  penalty  of  forfeiture,  the  shipper  of  spirit- 
uous or  fermented  liquors  or  wines  to  place  upon  the  casks  or  packages 
in  which  they  are  shipped  the  true  and  correct  name  of  the  contents, 
stating  its  kind  and  quality,  and  that,  as  there  were  no  such  marks  or 
brands  upon  the  packages  described  in  the  information,  the  same  were 
liable  to  be  forfeited  to  the  United  States,  and  further  that  said  section 
prohibits  placing  upon  such  boxes  and  casks  any  false  or  improper  name 
or  brand ;  and  that  the  words  "Glass ;  this  side  up,  with  care,"  was  a 
false  and  improper  name  or  brand,  in  violation  of  said  section. 

In  order  to  sustain  this  contention,  it  will  be  necessary  for  us  to  con- 
strue the  statute  as  applying  not  only  to  distillers,  brewers,  manufac- 
turers of  wine,  rectifiers,  and  wholesale  dealers,  but  also  to  all  other 
persons,  whether  they  be  emploj^ed  in  the  various  avocations  above 
mentioned  or  not,  and,  in  addition  thereto,  to  further  find  that  said 
marks  upon  the  boxes  were  intended  to  be  a  designation  of  the  contents 
of  the  same,  and  thr    as  such,  they  were  false  and  misleading. 

We  do  not  think  the  words,  "Glass ;  this  side  up,  with  care,"  were  in- 
tended as  a  designation  of  the  contents  of  the  packages,  or  that  they 
had  any  relation  to  the  quality  or  quantity  of  the  same,  but  were,  as  the 
court  below  held,  intended  as  a  caution  to  the  carrier,  in  order  that  he 
might  have  notice  of  the  necessity  existing  for  their  careful  handling. 
That  being  so,  it  follows  that  said  packages  were  shipped  without  any 
name  or  brand  being  placed  thereon. 

Is  it  required,  under  the  provisions  of  the  statute  mentioned,  that 
the  name  and  brand  should  be  placed  upon  packages  shipped  under  the 
circumstances  of  those  mentioned  in  the  information?  The  section 
quoted  does  not  in  words  say  so,  and  we  are  of  opinion  that  it  should 
not  be  implied.  We  think  said  section  was  intended  to  apply  to  the 
shipping  of  such  wines  and  liquors  under  some  name  other  than  the 
proper  name  or  brand — in  other  words,  that  it  was  intended  to  prevent 
the  removal  of  such  liquors  under  a  false  brand  or  designation.  If  it 
had  been  the  intention  of  the  lawmaking  power  to  forbid  the  shipment 
of  wines  and  spirits  so  packed  unless  the  boxes  were  marked  so  as 
to  show  the  true  kind  and  the  correct  name  of  their  contents,  the  statute 
would,  we  think,  have  been  so  written.  We  do  not  find  it  proper  to 
read  into  it  other  words  greatly  enlarging  its  meaning.  It  is  highly 
penal  m  character,  and  should  be  construed  strictly.  For  opinion  of 
court  below,  see  123  Fed.  135.  Also  see  U.  S.  v.  Stege  et  al.  (D.  C.) 
87  Fed.  553. 

Reaching  the  conclusion  which  we  do— that  the  packages  were 
shipped  without  any  name  or  brand  thereon,  and  that  they  were  not 
shipped  under  a  false  designation — it  becomes  unnecessary  for  us  to 
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further  consider  the  assignments  of  error.  The  information  is  drawn 
upon  the  theory  that  the  statute  applies  to  all  persons,  and  not  simply 
to  distillers,  brewers,  manufacturers  of  wine,  rectifiers,  and  wholesale 
dealers  in  spirits  or  fermented  liquors  or  wines.  It  contains  no  allega- 
tion as  to  the  occupation  of  the  person  who  shipped  the  liquor ;  that 
being  immaterial,  under  the  construction  given  the  statute  by  the  plain- 
tiff in  error.    In  that  constructioiv  we  are  unable  to  concur. 

We  find  no  error  in  the  judgment  complained  of,  and  the  same  will 
be  affirmed. 


(183  Fed.  912.) 

In  re  JANES  et  al. 

(Circuit  Court  of  Appeals,  Second  Circuit    December  6,  1904.) 

No.  52. 

1.  Bankbuptct—Partnebship— Individual  Assets— AppLiCATioif. 

Where  a  partnership  and  the  individual  members,  being  insolvent,  were 
adjudged  bankrupts,  and  the  firm  had  no  assets,  firm  creditors  were  not 
entitled  to  share  in  the  individual  assets  of  one  of  the  partners,  which 
assets  were  wholly  distributable  to  his  individual  creditors,  under  Bankr. 
Act  July  1,  189a  c.  541,  f  5f,  30  Stat  548  [U.  S.  Comp.  St  1901,  p.  3424], 
providing  that  the  net  proceeds  of  the  Individual  estate  of  each  partner 
shall  be  applied  to  the  payment  of  his  individual  debts,  and  that  the 
surplus  only  shall  be  applied  to  pay  partnership  debts. 

Petition  for  Revision  of  Proceeding's  of  the  District  Court  of  the 
United  States  for  the  Western  District  of  New  York,  in  Bank- 
ruptcy. 

For  opinion  below,  see  128  Fed.  527, 

This  cause  comes  here  upon  petition  to  review  an  order  of  the  District 
Court,  Western  District  of  New  York,  affirming  a  ruling  of  the  referee  to  the 
efTect  that  the  creditors  <9f  the  bankrupt  partnership  shall  share  with  the 
creditors  of  the  individual  partners  in  the  estates  of  such  Individual  partners. 
The  relevant  provisions  of  the  bankrupt  act  are  (section  5) : 

"(f)  The  net  proceeds  of  the  partnership  property  shall  be  appropriated  to 
the  payment  of  the  partnership  debts,  and  the  net  proceeds  of  the  individual 
estate  of  each  partner  to  the  payment  of  his  individual  debts.  Should  anj 
surplus  remain  of  the  property  of  any  partner  after  paying  his  individual  debts, 
such  surplus  shall  be  added  to  the  partnership  assets  and  be  applied  to  the 
payment  of  the  partnership  debts.  Should  any  surplus  of  the  partnership 
property  remain  after  the  paying  the  partnership  debts,  such  surplus  shall  be 
added  to  the  assets  of  the  individual  partners  In  the  proportion  of  their  re- 
spective interests  in  the  partnership. 

•*(g)  The  court  may  permit  the  proof  of  the  claim  of  the  partnership  estate 
against  the  individual  estates,  and  vice  versa,  and  may  marshal  the  assets  of 
the  partnership  estate  and  individual  estates  so  as  to  prevent  preferences  and 
secure  the  equitable  distribution  of  the  property  of  the  several  estates. 

"(h)  In  the  event  of  one  or  more  but  not  all  of  the  members  of  a  partner- 
ship being  adjudged  bankrupt,  the  partnership  property  shall  not  be  adminis- 
tered in  bankruptcy,  unless  by  consent  of  the  partner  or  partners  not  ad- 
judged bankrupt;  but  such  partner  or  partners  not  adjudged  bankrupt  shall 
settle  the  partnership  business  as  expeditiously  as  its  nature  will  permit,  and 
account  for  the  interest  of  the  partner  or  partners  adjudged  bankrupt" 

Act  July  1,  1898,  c.  541,  30  Stat  548  [U.  S.  Oomp.  St  1001,  p.  3424]. 


%  1.  See  Bankruptcy,  vol.  6,  Cent.  Dig.  f  559. 

Digitized  by  V^OOQIC 


IN  BE  JANES.  217 

V.  H.  Riordan,  for  petitioner. 
Frank  M.  Loomis,  for  trustee. 

Before  WALLACE,  LACOMBE,  and  TOWNSEND,  Circirit 
Judges. 

LACOMBE,  Circuit  Judge  (after  stating  the  facts).  The  bank- 
rupts were  adjudicated  such  on  February  13,  1904,  and  a  trustee 
appointed,  who  proceeded  to  sell  all  the  assets  of  the  copartnership 
and  individual  estates.  The  individual  estate  of  H.  S.  Janes  pro- 
duced $15.50,  the  individual  estate  of  Ezra  S.  Janes  produced  $6,- 
155.06,  and  the  firm  assets  sold  for  $10.  Whether  the  last-named 
sum  was  ever  collected  is  not  clear,  but  the  referee  finds  that  the 
firm  assets  are  "none."  Both  partners  are  insolvent.  Creditors 
of  the  partnership  and  creditors  of  Ezra  S.  Janes  proved  their 
claims,  and  it  has  been  held  that  all  shall  share  alike  in  the  estate 
of  Ezra — a  decision  which  the  petitioner  here,  a  creditor  of  Ezra, 
seeks  to  review. 

It  will  be  noted  that  such  a  marshaling  of  the  assets  is  not  as 
provided  in  the  sections  above  quoted,  but  it  is  insisted  that  when 
there  are  no  firm  assets  and  no  solvent  partner  an  "exception"  is 
created,  to  which  the  rule  of  the  statute  does  not  apply.  It  seems 
unnecessary  to  add  anything  to  the  extended  discussion  of  this 
question  already  published  in  the  Reports.  Reference  may  be  had 
to  the  careful  and  exhaustive  historical  review  of  the  authorities 
which  is  contained  in  Judge  Lowell's  opinion  in  Re  Wilcox  (D.  C.) 
94r  Fed.  84,  and  to  the  later  decisions  which  sustain  the  construction 
adopted  by  the  district  court  in  case  at  bar.  In  re  Conrader  (D. 
C.)  118  Fed.  676,  affirmed  121  Fed.  801,  58  C.  C.  A.  249 ;  In  re  Green 
(D.  C.)  116  Fed.  118. 

We  are  of  the  opinion  that  the  rule  to  be  applied  is  the  rule  laic- 
down  in  the  sections  above  quoted  from  the  bankrupt  act.  It  was 
within  the  discretion  of  Congress  to  leave  this  subject  of  the  mar- 
shaling of  assets  to  the  courts,  to  be  disposed  of  in  accordance  with 
equity  principles  and  practice,  or  to  provide  that  the  general  rule 
should  be  modified  in  particular  cases.  It  has  done  neither.  On 
the  contrary,  it  has  itself  directed  how  the  assets  shall  be  marshaled, 
and  it  has  done  so  in  language  broadly  covering  this  case  as  well 
as  all  the  others.  The  language  is  plain,  explicit,  and  unambigu- 
ous; it  names  no  "exception";  its  phraseology  conveys  no  inti- 
mation that  any  '^exception"  is  contemplated.  To  inject  into  the 
act  an  excepting  clause  where  none  has  been  enacted  would  seem  to 
be  judicial  legislation.  For  this  reason,  we  have  reached  the  con- 
clusion above  expressed. 

The  order  under  review  is  reversed,  and  the  cause  remanded, 
with  instructions  to  marshal  the  assets  in  accordance  with  the  direc- 
tions of  the  bankrupt  act 
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TOMLINSON  V.  CHICAGO,  M.  &  ST.  P.  RY.  00. 

(Circuit  Court  of  Appeali,  Eighth  Circuit    Decemhor  7,   1904.) 

No.  2,010. 

1.  RAILBOADS— ACOIDBlfT    AT   CmOB«INQ— CONTBIBUTOBT    NEGLIGENCE    OF    PEB- 

80N  Killed. 

Plaintiff's  intestate,  who  was  riding  alone  in  a  buggy  a  short  time 
after  dark,  drove  upon  a  railroad  crossing  immediately  in  front  of  a  pass- 
ing train,  and  was  killed.  The  highway  crossed  the  railroad  track  prac- 
tically at  right  angles,  and  the  deceased  was  acquainted  with  the  cross- 
ing. The  view  was  unobstructed,  and  the  locomotlye  headlight  could 
have  been  seen  when  the  train  was  at  any  point  on  the  track  within  half 
a  mile  or  more  of  the  crossing  by  a  traveler  upon  the  highway  at  any 
point  within  300  feet  or  more  therefrom.  Held,  that  the  presumption 
that  deceased  exercised  due  care  was  negatived  by  the  physical  facts, 
which  clearly  showed  that  he  was  guilty  of  contributory  negligence, 
which,  as  matter  of  law,  precluded  a  recovery  from  the  railroad  ccMnpany 
for  his  death. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  South  Dakota. 

About  six  o'clodc  In  the  evening  of  the  26th  of  Nov^nber,  1001,  Edwin  K. 
Tomllnson,  a  traveler  upon  a  country  highway  in  South  Dakota,  was  killed 
at  a  railroad  crossing  by  a  passenger  train  of  the  Chicago,  Milwaukee  &  St. 
Paul  Railway  Company.  An  action  was  brought  under  a  statute  of  that 
state  by  Hattie  Tomlinson,  his  widow,  to  recover  damages  upon  the  ground 
that  the  accident  was  caused  by  the  negligence  of  the  railway  company. 
The  evidence  at  the  trial  developed  no  negligent  act  or  omission,  excepting 
the  failure  of  the  engineer  to  give  proper  warning  of  the  approach  of  the 
train.  A  prolonged  blast  of  the  whistle  was  blown  at  least  80  rods  from  the 
crossing,  but  it  was  not  continuously  sounded,  nor  was  the  bell  continuously 
rung  up  to  the  crossing ;  the  duty  to  do  either  one  of  which  being  prescribed 
by  the  state  law.  The  case  turned  upon  the  defense  of  contributory  negli- 
gence on  the  part  of  the  deceased. 

The  highway  was  laid  out  upon  the  section  line,  and  extended  east  and 
west  The  track  of  the  railway  company,  in  the  center  of  a  right  of  way 
100  feet  in  width,  intersected  the  highway  approximately  at  right  angles. 
Its  course  varied  but  slightly  from  due  north  and  south.  Tomlinson,  driving 
a  span  of  horses  hitched  to  a  buggy,  approached  the  crossing  from  the  west. 
No  one  was  with  him,  and  there  was  no  witness  who  testified  concerning 
any  precautions  taken  by  him  as  he  approached  the  track.  The  pass^iger 
train,  with  the  headlight  burning,  came  from  the  south,  and  was  running  on 
itH  schedule  time.    The  deceased  was  acquainted  with  the  crossing. 

Aside  from  the  darkness  of  the  hour,  and  a  mist  or  fog  which  it  is  claimed 
existed,  there  was  nothing  whatever  to  obstruct  the  view,  for  a  long  dis- 
tance either  northward  or  southward,  of  a  traveler  who  was  at  any  point 
upon  the  highway  within  several  hundred  feet  west  of  the  crossing.  From 
the  crossing  southward  the  railroad  track  extended  in  a  straight  line  for 
more  than  half  a  mile.  The  adjacent  field  south  of  the  highway  and  west 
of  the  railroad,  over  which  a  view  of  the  approaching  train  could  be  had, 
was  separated  from  the  right  of  way  and  the  highway  by  a  post  and  wire 
fence,  and  was  practically  level.  The  railroad  track  was  upon  a  slight  fill, 
several  feet  higher  than  the  surrounding  country.  At  a  point  100  feet  west 
of  the  crossing  the  surface  of  the  highway  was  but  5%  feet  below,  and  thence 
arose  to  the  elevation  of,  the  track.  The  glare  of  the  headlight  could  easily 
have  been  seen  when  the  train  was  at  any  point  upon  the  track  within  half  a 
mile  or  more  south  of  the  crossing,  by  a  traveler  upon  the  highway  at  any 
point  within  300  feet  or  more  thereof.  About  a  quarter  of  a  mile  north  of 
the  crossing  was  Spotswood,  a  fiag  station. 
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The  witnesses  testified  that  when  the  accident  occurred — a  few  minutes 
before  6  o'clock — it  was  very  dark,  but  that  fact  alone  would  not  have  pre- 
▼Mited  the  observation  of  the  headlight.  One  witness,  who  lived  at  a  town 
about  five  miles  southeast  of  the  crossing,  was  called  out  of  his  house  about 
half  past  6  by  news  of  the  accident  He  said  that  a  fog  or  mist  seemed  to  be 
rlsiiig  from  the  ground,  but  he  testified  to  nottilng  concerning  the  drcum- 
stonces  of  the  accident.  Another  witness  lived  a  short  distance  east  of  the 
trade  at  Spotswood.  From  where  he  stood,  a  little  lower  than  the  track, 
and  about  a  quarter  of  a  mile  north  of  the  crossing,  he  saw  the  headlight  of 
the  approaching  train  when  It  was  about  four  miles  away.  He  also  heard  the 
noise  of  its  movement  just  before  It  reached  the  crossing.  Though  busy 
about  his  chcn-es,  he  noticed  that  the  arrival  of  the  train  at  Spotswood  was 
delayed  for  some  reason.  So  he  went  over  to  the  railroad  track,  looked 
southward,  and  saw  and  observed  for  some  time  the  headlight  while  the 
train  stopped  at  the  crossing  after  the  accident  A  third  witness  testified 
tlmt  a  mist  was  rising  from  the  ground,  and  that  it  was  foggy,  particularly 
In  low  places.  But  although  he  was  about  three  miles  northwest  of  Spots- 
wood,  he  saw  the  headlight  plainly  while  the  train  stopped  at  that  station, 
shortly  after  the  accident  occurred.  The  fireman,  whose  customary  position 
was  on  the  west  or  left  side  of  the  cab  of  the  engine,  was  busy  at  the  coal, 
and  saw  nothing  of  the  accident.  The  enginer  testified  that  when  he  was 
about  50  feet  from  the  crossing  he  discovered  the  heads  of  the  horses  im- 
mediately in  front  of  the  engine.  They  came  from  the  west  and  appeared 
to  be  walking.  From  his  position  on  the  right  side  of  the  cab,  he  was 
unable  to  see  them  sooner.  The  speed  of  the  train  was  such  that  it  could  not 
have  been  stopped  in  time  to  have  averted  the  accident. 

There  was  no  confiict  or  contradiction  in  the  evidence.  All  of  the  facts 
were  elicited  from  the  plaintlfTs  witnesses.  No  witness  testified  that  there 
was  suflident  mist  to  have  obscured  a  view  of  the  headlight  nor  did  the  evi- 
dent warrant  even  a  probability  of  the  existence  of  such  a  condition.  On 
the  other  hand,  the  proof  was  direct  and  positive  that  the  headlight  was 
seen  a  long  distance  by  witnesses  whose  positions  for  that  purpose  were  no 
njore  favorable  than  that  of  the  deceased.  At  the  conclusion  of  the  plain- 
tilTs  case,  the  trial  court  directed  a  verdict  for  the  railway  company. 

T.  H.  Null,  for  plaintiflF  in  error. 

H.  H.  Field  and  John  H.  Perry,  for  defendant  in  error. 

Before  SANBORN,  VAN  DEVANTER,  and  HOOK,  Circuit 
Judges. 

HOOK,  Circuit  Judge,  after  stating  the  case  as  above,  delivered  the 
opinion  of  the  court. 

The  plaintiff  relies  upon  the  presumption  that,  in  the  absence  of 
evidence  upon  the  subject,  the  deceased  exercised  due  care  to  preserve 
his  safety.  Texas,  etc..  Railway  v.  Gentry,  163  U.  S.  353,  16  Sup.  Ct. 
1104,  41  L.  Ed.  186;  Northern  Pacific  Railway  v.  Spike,  121  Fed. 
44, 57  C.  C.  A.  384.  But  this  presumption  cannot  stand  against  positive 
and  uncontradicted  proof,  such  as  was  presented  in  this  case,  that,  had 
he  taken  those  precautions  which  the  law  required  of  him,  he  could 
plainlv  have  seen  the  approach  of  the  train  in  time  to  avoid  the  danger. 
Northern  Pacific  Railroad  v.  Freeman,  174  U.  S.  379,  383,  19  Sup.  Ct. 
763, 43  L.  Ed.  1014;  Baltimore,  etc.,  Railroad  v.  Landrigan,  191  U.  S. 
461, 474,  24  Sup.  Ct.  137,  48  L.  Ed.  262. 

The  presumption  of  the  exercise  of  due  care  is  at  variance  with  the 
physical  facts.  The  evidence  was  so  clear  as  to  warrant  no  other  con- 
clusion than  that  the  deceased,  by  the  use  of  his  senses,  could  have 
learned  of  the  approach  of  the  train  before  he  reached  the  crossing; 
and  the  necessary  inference  is  that  he  either  did  not  look,  or,  having 
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looked,  he  endeavored  to  cross  in  front  of  it.  He  was  therefore,  as 
matter  of  law,  guilty  of  contributory  negligence.  Garlich  v.  Rail- 
way, 131  Fed.  837,  67  C.  C.  A.  237 ;  Chicago,  etc.,  Ry.  v.  Andrews, 
130  Fed.  66,  64  C.  C.  A.  399 ;  Chicago,  etc.,  Ry.  v.  Rossow,  117  Fed. 
491,  54  C.  C.  A.  313 ;  Chicago,  etc.,  Ry.  v.  Pounds,  82  Fed.  217,  27 
C.  C.  A.  112;  Pyle  v.  Clark,  79  Fed.  744,  25  C.  C.  A,  190. 
The  judgment  is  affirmed. 


084  Fed.  19a) 

WEST  VIRGINIA  NORTHERN  R.  CO.  et  al.  T.  UNITED  STATES  ex  rtf. 
KINGWOOD  COAL  CO. 

(Circuit  Court  of  Appeals,  Fourth  Circuit    Noyember  15,  1904.) 

No.  541. 

1.  Fedebal  Coubts— Trial— Waiver  op  Jury— REvncw. 

Where  an  order  of  the  court  setting  an  application  for  a  peremptory 
writ  of  mandamus  for  hearing  disclosed  an  admission  by  counsel  that  '*by 
consent  of  parties"  a  Jury  was  waived  and  the  cause  submitted  to  the 
court  for  determination,  but  the  record  did  not  disclose  any  ''stipulation 
in  writing  waiving  a  Jury/*  as  prescribed  by  statute,  the  only  questions  of 
law  reviewable  on  error  were  the  sufllciency  of  the  alternative  writ  or  of 
the  findings  to  support  the  Judgment 

2.  Same— Trial  Court— Determination  op  Facts— Conclusiveness. 

On  a  trial  by  the  court  the  court's  determination  of  the  facts  is  binding 
on  error  if  there  is  any  evidence  to  sustain  it 

3.  Same — Special  Issues  op  Fact-findings. 

On  an  application  for  a  peremptory  writ  of  mandamus  tried  to  the  court, 
the  court  could  not  be  required  to  make  findings  on  special  issues  of  fact 

4.  Same — Carriers — Discrimination — ^Alternative  Writ— Amendment. 

Where  an  alternative  mandamus  against  a  carrier  commanded  it  to 
furnish  relator,  for  the  transportation  of  Its  coal,  without  discrimination, 
at  least  23%  per  cent  of  the  total  car  supply  to  be  distributed  by  the  car- 
rier at  the  time  the  writ  was  served,  or  to  show  cause  to  the  contrary, 
the  court's  power  to  issue  the  writ  being  statutory,  was  not  within  the 
strict  rule  of  the  common  law  with  respect  to  amendments,  so  that  on 
the  court's  announcing  its  conclusion  that  relator  was  only  entitled  to 
81  per  cent  of  the  car  supply,  the  court  was  authorized  to  permit  relator 
to  amend  the  alternative  writ  to  conform  to  the  facts  as  found. 

5.  Same— Parties. 

Where,  on  an  application  for  mandamus  against  a  carrier  to  prevent 
discrimination  in  the  furnishing  of  cars  to  relator  and  two  certain  other 
coal  companies,  the  petition  alleged  and  the  return  admitted  that  the 
president  of  the  railroad  company  was  himself  one  of,  and  also  largely 
interested  In  another  of,  the  coal  companies  other  than  relator,  and  was, 
in  effect  in  control  of  the  railroad  company,  and  that  what  was  done  by 
such  company  was  done  through  the  president  he  was  a  proper  party  to 
the  proceedings. 

^  Same— Several  JuDGMEzn*. 

Where  a  mandamus  proceeding  was  brought  against  a  carrier  and  its 
president  to  prohibit  discrimination,  and,  though  the  mandate  wa»  ad- 
dressed to  the  railroad  company  and  to  its  president,  *'and  each  of  th^n 
according  to  their  several  and  respective  powers,**  the  Judgment  for  costs 
went  against  the  carrier  alone,  such  Judgment  was  not  Joint  but  should 
be  talven  distributively,  as  affecting  the  president  only  according  to  his 
powers. 
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7.  Same— Mandahus  against  Officers. 

The  grant  of  power  to  federal  courts  to  Issue  mandamus  against  a 
common  carrier  corporation  to  preyent  discrimination  necessarily  em- 
braced power  to  act  on  the  officers  of  such  corporation  in  control  thereof, 
Independent  of  Act  Cong.  Feb.  19,  1903,  c  708.  I  2.  32  Stat  848  [U.  S. 
Comp.  St.  Supp.  3903,  p.  363],  providing  that  in  any  proceeding  to  enforce 
the  statutes  relating  to  interstate  commerce  it  should  be  lawful  to  Include 
as  parties,  In  addition  to  the  carrier,  all  persons  interested  in  or  affected 
by  the  practice  under  consideration,  etc 

&  Sake— DiscBiMiNATioN  of  Sebvick— Extent  of  Service— Power  to  Fix. 
Where,  in  a  mandamus  proceeding  against  a  carrier  to  prevent  dis- 
crimination in  the  distribution  of  cars  among  certain  coal  companies,  it 
was  admitted  that  the  carrier  owned  no  coal  cars,  but  obtained  them  from 
anotlier  railroad,  and  allotted  cars  to  the  severaj  mining  districts  accord- 
ing to  a  specified  rating,  the  court  had  power  to  fly  the  percentage  of  cars 
which  the  carrier  should  distribute  to  relator  in  proportion  to  the  present 
output  of  relator's  mine,  there  being  nothing  to  indicate  any  threatened 
or  probable  change  in  such  output. 

In  Error  to  the  Circuit  Court  of  the'United  States  for  the  Northern 
District  of  West  Virginia. 

For  opinion  below,  see  125  Fed.  252. 

Tbe  Kingwood  Ck>al  Ck)mpany  was  a  corporation  engaged  in  the  mining 
and  shipping  of  coal  in  Preston  county,  W.  Va.,  on  the  line  of  the  West 
Virginia  Northern  Railroad  CJompany,  and  the  Irona  Coal  Company  and  the 
AUantic  Goal  &  Coke  Company  were  also  so  engaged,  the  mines  of  the  three 
companies  being  the  only  collieries  so  located  and  operated. 

May  1,  1903,  the  Kingwood  Coal  Company,  as  relator,  filed  its  petition  in 
Bjandamas  under  the  acts  of  Congress  of  February  4,  1887,  c.  104,  24  Stat. 
^9  [U.  S.  Comp.  St  1901,  p.  3154],  March  2,  1889,  c.  382,  25  Stat.  655  [U.  S. 
Comp.  St.  1901,  p.  3158],  and  February  8,  1895,  c.  61,  28  Stat.  643  [U.  S.  Comp. 
St  1901,  p.  3171],  against  the  West  Virginia  Northern  Railroad  Company, 
J.  H.  Weaver,  the  Irona  Coal  Company,  and  the  Atlantic  Coal  &  Coke  Com- 
pany, in  the  Circuit  Court  of  the  United  States  for  the  Northern  District  of 
AYest  Virginia,  charging  that  the  railroad  company,  in  the  transportation  of 
the  coal  mined  at  said  mines,  which  entered  into  and  became  part  of  the  inter- 
state commerce  of  the  country,  had  been  and  was  discriminating  in  favor  of 
the  Atlantic  Coal  &  Coke  Company  and  the  Irona  Coal  Company  and  against 
the  Kingwood  Coal  Company,  and  praying,  on  grounds  set  forth,  that  the  court 
determine  that  the  Kingwood  Coal  Company  is  entitled  to  33%  per  cent  of 
the  total  car  supply  furnished  by  the  railroad  company  to  shippers  of  coal 
along  its  lines,  and  that  the  railroad  company  and  Weaver  be  required,  "ac- 
cording to  their  several  and  respective  powers,"  to  cease  to  discriminate,  and 
to  furnish  relator  at  least  the  percentage  named. 

An  alternative  writ  of  mandamus  was  thereupon  issued  to  the  railroad 
company  and  J.  H.  Weaver  embodying  the  case  stated  in  the  petition ;  their 
codefendants  heing  also  summoned  to  appear. 

To  this  writ  the  railroad  company  and  Weaver  filed  their  joint  return  and 
answer.  It  was  admitted,  among  other  things,  that  Weaver  had  no  interest 
in  the  Kingwood  Coal  Company ;  that  he  held  a  majority  of  the  stock  of  the 
Irona  Coal  Company ;  that  he  was  the  Atlantic  Coal  &  Coke  Company,  which 
was  a  trading  name  adopted  by  him ;  that  he  owned  a  majority  of  tiie  stock 
of  the  railroad  company,  was  its  president  and  a  director,  and  exercised  the 
powers  and  authority  incident  to  the  ofllce  "in  controlling  and  directing  the 
operation  of  said  raihroad,  and  as  such  was  and  is  subject  to  the  provisions  of 
the  hereinbefore  recited  act  of  Congress" ;  and  that  it  was  "the  duty  of  the 
said  railroad  company,  as  a  common  carrier,  and  of  the  said  J.  H.  Weaver, 
as  an  officer,  to  wit,  president  and  director,  of  the  said  company,  and  his 
associates,  according  to  their  respective  powers,  to  afford  reasonable,  proper, 
and  equal  facilities  for  the  interchange  of  trafllc  between  lines  with  which 
the  said  raUtroad  company  was  and  is  connected,  and  for  the  receiving,  for- 
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warding,  and  delivering  of  property  and  passengers  to  and  from  the  seyeral 
lines  of  the  said  railroad  company,  defendant,  and  to  connections  therewith." 

Respondents  denied  all  unlawful  or  nnjust  discrimination. 

Issue  having  been  Joined,  the  cause  was  set  for  hearing  on  a  day  specified 
by  an  order  of  court  which  recited :  "At  which  time,  by  consent  of  parties, 
the  matters  of  law  and  fact  arising  herein  shall  be  presented  to  and  deter- 
mined by  the  court  upon  testimony  taken  at  the  bar  of  the  court,  parties,  both 
plaintifT  and  defendant,  waiving  their  right  to  demand  a  jury  herein."  Hear- 
ing was  accordingly  had  on  pleadings  and  proofs,  and  the  court  announced  its 
decision  and  opinion,  whereupon  relator  obtained  leave  to  amend  and  amended 
the  alternative  writ  by  striking  out  "thirty-three  and  one-third  per  cent."  and 
inserting  *'thirty-one  per  cent,"  to  which  respondent  preserved  an  exception. 

Judgment  was  thereupon  entered  **that  the  peremptory  writ  of  mandamus 
do  issue  commanding  the  said  West  Virginia  Northern  Railroad  Company 
and  J.  H.  Weaver,  according  to  their  several  and  respective  powers,  to 
cease  to  make  or  give  any  undue  or  unreasonable  preference  or  advantage  to 
the  Irona  Coal  Company  or  Atlantic  Coal  &  Coke  Company  over  the  King- 
wood  Coal  Company  In  the  shipping  and  transportation  of  their  coal,  and  to 
cease  to  subject  the  Kingwood  Coal  Company  to  any  undue  or  unreasonable 
prejudice  or  disadvantage  in  the  sliipping  and  transportation  of  its  said  coal 
or  in  any  respect  whatsoever,  and  to  move  and  transport  the  traffic  of  the 
said  Kingwood  Coal  Company  without  preference  or  discrimination,  and  upon 
conditions  as  favorable  as  are  given  by  the  said  West  Virginia  Northern 
Railroad  Company  to  the  said  Ircma  Coal  Company  and  Atlantic  Coal  &  Coke 
Company,  or  for  like  traffic  under  similar  conditions  to  any  other  shipper,  its 
fair  and  reasonable  percentage  of  cars  furnished  by  the  West  Virginia 
Northern  Railroad  Company  to  shippers  of  like  traffic  along  its  railroad  line, 
based  upon  the  capacity  of  the  several  shippers;  and  to  furnish  to  the  said 
Kingwood  Coal  Company,  for  the  transportation  of  its  coal,  without  dis- 
crimination, and  upon  conditions  as  favorable  as  those  given  to  other  ship- 
pers, at  least  thirty-one  per  cent  of  the  total  car  supply  at  this  time  to  be 
distributed  by  the  said  West  Virginia  Northern  Railroad  Company  or  J.  H. 
Weaver  among  the  several  miners  and  shippers  of  coal  along  the  railroad 
lines  of  the  said  West  Virginia  Northern  Railroad  Company" ;  and  against  the 
Railroad  Company  for  costs. 

Respondents  duly  excepted,  and  tendered  a  bill  of  exceptions  containing  the 
evidence,  which  was  signed  and  filed.  From  this  it  appeared  that  respondents 
at  the  hearing  moved  the  court  to  make  and  certify  certain  special  findings 
of  fact  as  set  forth,  **but  the  court,  being  of  the  opinion  that  the  evidence 
heard  upon  said  cause,  the  whole  of  the  evidence  being  as  hereinbefore  set 
out  does  not  justify  such  special  findings  so  prayed,  refused  to  find  the 
same,  except  in  so  far  as  a  portion  thereof  deemed  material  by  the  court 
may  be  found  In  the  written  opinion  of  the  court  filed  in  this  cause";  to 
which  ruling  respondents  excepted.  This  writ  of  error  was  then  allowed, 
and  errors  were  assigned  as  follows:  That  the  court  erred  (1>  In  entering 
judgment  against  the  railroad  company  and  Weaver  jointly;  (2)  In  entering 
judgment  against  the  railroad  company;  (3)  In  entering  judgment  against 
Weaver ;  (4)  in  permitting  the  alternative  writ  to  be  amended ;  (5)  In  entering 
judgment  compelling  the  delivery  to  the  relator  of  31  per  cent  of  the  total 
of  cars  distributed,  "for  the  evidence  as  heard  and  the  facts  as  ce-tified  by 
the  court  show  that  the  relator,  the  Kingwood  Coal  Company,  has  not  a 
capacity  equal  to  31  per  cent  of  the  total  capacity  of  the  three  mines" ;  (6) 
"in  refusing  to  certify  the  special  findings  of  facts  as  prayed  for" ;  (7)  In  en- 
tering the  judgment  rendered,  "because  the  same  takes  as  the  sole  basis  and 
test  of  the  capacity  for  the  coal  output  of  the  Kingwood  mine  the  number  of 
working  places  therein,  when  its  entire  equipment,  working  places  includedt 
should  have  been  considered  in  measuring  its  capacity." 

P.  J.  Crogan  and  John  H.  Holt,  for  plaintiffs  in  error. 

V.  Gilpin  Robinson  and  John  W.  Davis,  for  defendant  in  error. 

Before  FULLER,  Circuit  Justice,  and  MORRIS  and  PURNELL, 
District  Judges. 
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FULLER,  Circuit  Justice  (after  stating  the  facts).  Inasmuch  as 
it  appeared  that  the  West  Virginia  Northern  Railroad  G^mpany  was 
not  the  owner  of  any  of  the  cars  used  on  its  line  for  the  transporta- 
tion of  coal,  but  that  all  such  cars  were  furnished  by  the  Baltimore 
&  Ohio  Railroad  Company,  over  whose  tracks  the  coal  ultimately 
reached  market,  and  that  after  the  delivery  of  the  cars  to  the  West 
Virginia  Northern  Railroad  Company  they  were  distributed  by  it 
among  the  mines  along  its  line,  the  question  to  be  determined 
under  the  pleadings  was  stated  in  the  careful  opinion  of  Goff,  Cir- 
cuit Judge,  returned  as  part  of  the  record  before  us,  and  reported 
in  125  Fed.  252,  to  be  whether  the  West  Virginia  Northern  Rail- 
road Company,  in  distributing  the  cars,  made  a  just  allotment  of 
them  among  the  three  mines,  or  so  assigned  them  as  to  unlawfully 
discriminate  in  favor  of  two  of  the  mines  against  the  other. 

After  pointing  out  that  railroad  companies  could,  by  discrimi- 
nation in  distribution  among  competing  coal  companies,  build  up 
some  and  eventually  destroy  others,  since  the  output  was  largely 
controlled  by  the  number  of  cars  available  for  use  in  sending  the 
coal  to  market,  prudent  management  requiring  that  no  more  coal 
should  be  mined  at  any  time  than  could  be  promptly  forwarded, 
and  remarking  on  the  danger  of  discrimination  where  the  power  of 
controlling  the  car  supply  happened  to  be  dominated  by  an  inter- 
est in  the  output  and  profits  of  some  mines  as  contradistinguished 
from  others,  the  Circuit  Court  ruled  that  in  reaching  a  proper  basis 
for  the  distribution  of  railroad  cars  it  was  necessary  that  the  differ- 
ent elements  which  were  essential  factors  in  the  finding  of  the  daily 
output  of  the  respective  mines  to  share  in  the  allotment  should  be 
carefully  examined  and  considered,  and  this  embraced  such  mat- 
ters as  "the  working  places,  the  number  of  mine  cars  and  their 
capacity,  the  switch  and  tipple  efficiency,  the  number  and  character 
of  the  mining  machines  in  use,  the  hauling  system  and  the  power 
used,  the  number  of  miners  and  other  employes,  the  mine  openings 
and  the  miners'  houses";  and  that,  while  none  of  these  elements 
could  be  safely  said  to  be  absolutely  controlling,  the  working  places, 
the  available  points  at  which  coal  could  be  profitably  mined,  were 
likely  to  be  the  most  important,  for  "at  each  true  working  place  a 
certain  quantity  of  coal,  to  be  determined  by  the  thickness  of  the 
seam  and  conditions  peculiar  to  the  different  coal  fields,  can  be 
excavated  and  removed  during^  stated  periods  of  time;  and  so  it 
follows  that,  if  other  essentials  are  adequate,  the  daily  output  of 
a  mine  can  be  computed  by  the  number  of  its  available  working 
places."    And  the  court  said : 

**The  capacity  of  a  coal  mine  for  rating  purposes  is  the  amount  of  coal  It 
18  able  to  place  in  the  railroad  cars  in  a  given  time,  and  that  depends  on  its 
working  places,  the  thickness  of  its  coal  seams,  its  switches,  workmen,  mine 
cars  and  tipples,  its  general  equipment,  and  its  management  The  output  of 
a  mine  is  the  amount  of  coal  it  in  fact  places  in  the  railroad  cars  for  ship> 
ment,  and  that  is  regulated  by  the  number  of  such  cars  it  is  able  to  secure, 
proYlded  its  general  equipment  is  efficient;  and  it  may  be  and  generally  is 
less  than  its  capacity,  but  can  never  exceed  it" 

The  Circuit  Court  found  from  the  evidence  that  the  three  mines  had 
all  the  mining  paraphernalia  requisite  for  the  excavating  and  load- 
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ing  of  more  coal  than  could  be  transported  in  the  railroad  cars  allot- 
ted to  them  respectively ;  that  each  mine  possessed  all  of  the  equip- 
ment required  to  handle  all  of  the  coal  that  could  be  mined  from 
its  working  places ;  and  that  at  the  time  the  suit  was  instituted  the 
Kingwood  Coal  Company  could  fairly  count  and  work  at  least  65 
working  places,  the  Irona  Coal  Company  at  least  103,  and  the  At- 
lantic Coal  &  Coke  Company  at  least  46 ;  and  concluded  that  the 
distribution  should  have  allotted  to  the  Kingwood  Coal  Company 
31  per  cent.,  to  the  Irona  Coal  Company  48  per  cent.,  and  to  the 
Atlantic  Coal  &  Coke  Company  21  per  cent,  of  the  cars  allowed  the 
West  Virginia  Northern  Railroad  by  the  Baltimore  &  Ohio  Rail- 
road Company,  whereas  the  West  Virginia  Northern  Railroad  Com- 
pany apportioned  to  the  Kingwood  Cosl  Company  18  per  cent.,  to 
the  Irona  Coal  Company  66  per  cent.,  and  to  the  Atlantic  Coal  & 
Coke  Company  26  per  cent.  The  court  held  upon  the  facts  that  this 
allotment  was  not  in  accordance  with  the  actual  conditions,  and 
that  thereby  the  West  Virginia  Northern  Railroad  Company  had 
arbitrarily  increased  the  number  of  cars  the  Irona  Coal  Company 
was  entitled  to  receive  from  48  to  66  per  cent.,  and  the  number  to 
which  the  Atlantic  Coal  &  Coke  Company  was  entitled  from  21  to 
26  per  cent,  while  it  unjustly  reduced  the  number  due  the  King- 
wood  Coal  Company  from  31  to  18  per  cent. 

The  order  of  court  setting  the  cause  for  hearing  shows,  and  it  is 
admitted  by  counsel,  that  "by  consent  of  parties"  a  jury  was  waived, 
and  the  cause  submitted  to  the  court  for  determination;  but  the 
record  does  not  disclose  any  "stipulation  in  writing  waiving  a  jury," 
as  prescribed  by  statute,  and  the  only  question  of  law  reviewable 
on  error  would  be  the  sufficiency  of  the  alternative  writ,  or  of  the 
findings  to  support  thejudgment.  Andes  v.  Slauson,  130  U.  S.  435, 
9  Sup.  Ct.  573,  32  L.  Ed.  989 ;  Spalding  v.  Manasse,  131  U.  S.  65, 
9  Sup.  Ct.  649,  33  L.  Ed.  86.  And  even  waiving  the  rigor  of  this 
rule,  it  is  also  well  settled  that  on  trial  by  the  court  the  determina- 
tion of  the  facts  is  binding  if  there  be  any  evidence  to  sustain  it. 
Dooley  v.  Pease,  180  U.  S.  126,  21  Sup.  Ct.  329,  45  L.  Ed.  457.  The 
fifth  and  seventh  alleged  errors  may  therefore  be  dismissed  as 
without  merit,  and  are  indeed  not  pressed  by  counsel. 

As  to  the  sixth,  it  appears  from  the  bill  of  exceptions,  which  is 
unavailing  if  the  rule  laid  down  in  Andes  v.  Slauson  be  applied, 
that  the  Circuit  Court  was  requested  to  make  certain  special  find- 
ings of  fact,  which  the  court,  being  of  the  opinion  that  they  were 
not  justified  by  the  evidence,  refused  to  do  "except  in  so  far  as  a 
portion  thereof  deemed  material  by  the  court  may  be  found  in  the 
written  opinion  of  the  court  filed  in  this  cause."  We  do  not  under- 
stand that  the  court  could  be  required  to  make  findings  of  special 
issues  of  fact ;  and,  moreover,  the  ground  of  complaint  is  that  the 
judgment  of  the  court  was  "founded  alone  upon  the  working  spaces 
of  the  mine,"  whereas,  as  already  seen,  the  court  took  into  consid- 
eration all  the  factors  asserted  to  be  essential  to  a  proper  conclu- 
sion. This  brings  us  to  the  other  assignments  of  error,  which  in- 
volve the  questions  whether  the  Circuit  Court  erred  (1)  in  allowing 
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the  alternative  writ  to  be  amended,  (2)  in  rendering  judgment 
agfainst  the  railroad  company  and  Weaver  jointly,  or  (3)  against 
Weaver,  or  (4)  against  the  railroad  company. 

1.  The  alternative  writ,  pursuing  the  terms  of  the  petition,  com- 
manded respondents,  "according  to  their  several  and  respective 
powers,"  among  other  things,  "to  furnish  to  the  said  Kingwood 
Coal  Company  for  the  transportation  of  its  coal,  without  discrim- 
ination, and  upon  conditions  as  favorable  as  those  given  to  other 
shippers,  at  least  thirty-three  and  one-third  per  cent,  of  the  total 
car  supply  at  this  time  to  be  distributed  by  you,  or  either  of  you, 
among  the  several  miners  and  shippers  of  coal  along  the  railroad 
hnes  of  the  said  West  Virginia  Northern  Railroad,"  or  to  show 
cause  to  the  contrary.  When  the  Circuit  Court  announced  its  con- 
clusion that  relator  was  entitled  to  31  per  cent,  of  the  car  supply, 
relator  asked  leave  to  amend,  and  on  leave  did  amend,  the  alterna- 
tive writ  so  as  to  conform  to  the  facts  as  the  court  found  them  to 
be.  We  are  of  opinion  that  the  court  did  not  err  in  allowing  the 
amendment  to  be  made.  The  power  to  issue  the  writ  is  derived 
from  the  statute,  and  the  strict  rule  of  the  common  law  in  respect 
of  amendments  is  not  applicable  in  cases  where  the  writ  is  ordinary 
process,  and  not  prerogative.  No  reason  exists  why  proceedings 
in  mandamus  under  the  statute  should  not  be  governed  by  the  rules 
obtaining  in  the  instance  of  ordinary  legal  remedies.  High,  Extr. 
Leg.  Rem.  (3d  Ed.)  §  519 ;  Kentucky  v.  Dennison,  24  How.  66,  16 
L.  Ed.  717;  United  States  v.  Union  Pacific  R.  R.  Company,  4  Dill. 
479,  Fed.  Cas.  No.  16,601 ;  Mexican  Central  Railway  Company  v. 
Duthie,  189  U.  S.  76,  23  Sup.  Ct.  610,  47  L.  Ed.  715. 

2.  Weaver  was  unquestionably  a  proper  party  to  the  petition, 
and  it  was  not  objected  below  that  the  alternative  writ  should  not 
have  been  directed  to  him  as  well  as  the  railroad  company.  On 
the  contrary,  the  return  to  that  writ  was  a  joint  return,  and  admit- 
ted that  Weaver  was,  in  effect,  in  control  of  the  railroad  company ; 
that  what  was  done  by  the  company  was  done  through  him  as  its 
executive  head ;  and  that  it  was  his  duty  as  the  company's  officer, 
as  well  as  its  duty,  not  to  discriminate.  The  mandate  was  ad- 
dressed to  "the  railroad  company  and  J.  H.  Weaver,  and  each  of 
them,  according  to  their  several  and  respective  powers,"  while  the 
judgment  for  costs  went  against  the  company  alone.  Such  a  man- 
datory order  against  a  company  and  its  officers  and  agents  is  not 
a  joint  judgment  in  the  technical  sense.  The  writ  of  mandamus 
may,  indeed,  be  taken  distributively  when  the  action  of  several  is 
necessary  to  the  accomplishment  of  the  end  sought;  and  here 
Weaver  was  the  controlling  actor  in  the  premises,  and  the  order 
aflfected  him  only  according  to  his  powers. 

3.  These  considerations  dispose  of  the  contention  that  the  judg- 
ment, so  far  as  operating  on  Weaver,  was  unauthorized,  because 
he  was  not  a  common  carrier;  for,  even  if  the  acts  of  Congress  were 
confined  to  common  carriers,  and  assuming  pro  argumento  that 
Weaver  did  not  come  within  that  category,  which,  under  the  cir- 
cumstances, is  not  admitted,  and  aside  from  the  provisions  of  the 

67  C.C.A.— 15 
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act  of  February  19, 1903/  the  grant  of  the  power  to  issue  the  writ 
of  mandamus  in  respect  of  discrimination  against  a  common  car- 
rier corporation  necessarily  embraced  the  power  to  act  on  the  offi- 
cers in  control.  Clearly,  we  cannot  hold,  on  the  face  of  this  record, 
that  the  Circuit  Court  erred  in  holding  Weaver,  who  was  the  At- 
lantic Company,  the  largest  stockholder  in  the  Irona  Company  and 
in  the  railroad  company  and  the  executive  head  of  the  latter,  re- 
sponsible for  the  discrimination,  and  in  commanding  him  to  refrain 
therefrom  to  the  extent  of  his  powers. 

4.  In  support  of  the  allegation  of  error  in  entering  judgment 
against  the  railroad  company  it  is  insisted  "that  the  court  had  no 
power  in  a  proceeding  of  this  character  to  fix  the  percentage  of 
cars  the  relator  should  have,  and  to  command  that  such  percentage 
of  cars  should  be  furnished  to  the  relator."  The  acts  of  Congress 
forbade  discrimination,  and  made  it  unlawful  to  givt  any  undue 
or  unreasonable  preference  or  advantage  to  particular  persons,  com- 
panies, corporations,  or  localities,  or  any  particular  description  of 
traffic,  or  to  subject  them  "to  any  undue  or  unreasonable  prejudice 
or  disadvantage  in  any  respect  whatsoever,"  and  vested  jurisdic- 
tion in  the  Circuit  and  District  Courts  to  proceed  by  mandamus  as 
a  cumulative  remedy  for  violations  of  the  statutory  provisions.  The 
West  Virginia  Company  owned  no  coal  cars  itself,  but  obtained 
them  from  the  Baltimore  &  Ohio  Railroad  Company.  That  com- 
pany could  not  and  did  not  undertake  to  furnish  all  the  cars  de- 
manded by  shippers  of  coal  over  its  lines,  but  allotted  its  cars  to 
the  several  mining  districts  according  to  a  specified  rating.  It  was 
the  admitted  duty  of  the  West  Virginia  Company  to  distribute  the 
cars  it  received  without  unreasonable  preference  or  prejudice.  The 
determination  of  the  percentage  of  the  car  supply  to  which  the 
Kingwood  Company  was  entitled  as  between  it  and  the  other  col- 
lieries determined  that  less  than  that  percentage  would  be  unrea- 
sonably prejudicial  to  it,  and  unduly  preferential  to  the  others. 
From  the  pleading^  and  findings  it  must  be  assumed  that  each  mine 
would  be  worked  up  to  the  supply  of  cars  obtained  by  its  owner^ 
and  it  is  evident  that  by  discrimination  one  mine  might  be  made 
to  develop  faster  than  another,  while  without  discrimination  the 
relative  output  of  each  mine  would  equitably  regulate  the  apportion- 
ment. We  are  unable  to  accept  the  view  that  Congress  intended 
to  confine  the  scope  of  the  writ  to  admonition  merely,  or  to  a  gen- 
eral command  to  desist  from  discrimination,  rather  than  from  the 
particular  action  in  which  the  discrimination  consisted.     By  the 

1  Act  Feb.  19, 1903,  c.  708,  f  2 :  •*That  In  any  proceeding  for  the  enforcement 
of  the  provisions  of  the  statutes  relating  to  interstate  commerce,  whether 
such  proceedings  be  instituted  l>efore  the  Interstate  Commerce  Commission 
or  be  begun  originally  in  any  Circuit  Court  of  the  United  States,  it  sliall  be 
lawful  to  include  as  parties,  in  addition  to  the  carrier,  all  persons  interested 
in  or  affected  by  the  rate,  regulation,  or  practice  under  consideration,  and 
inquiries,  investigations,  orders,  and  decrees  may  be  made  with  reference 
to  and  against  such  additional  parties  in  the  same  manner,  to  the  same  ex- 
tent, and  subject  to  the  same  provisions  as  are  or  shall  be  authorized  by  law 
with  respect  to  carriers."    32  Stat.  848  [IT.  S.  Comp.  St  Snpp.  1903,  p.  3631. 
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findings  the  delivery  to  relator  of  any  less  than  31  per  cent,  of  the 
supply  amounted  to  unlawful  discrimination,  and  the  judgment  of 
the  court  did  no  more  than  to  correct  it. 

The  peremptory  writ  was  ordered  to  issue  commanding  respond- 
ents to  cease  discrimination,  "and  to  furnish  to  the  said  Kingwood 
Coal  Company  for  the  transportation  of  its  coal,  without  discrim- 
ination,- and  upon  conditions  as  favorable  as  those  given  to  other 
shippers  at  least  thirty-one  per  cent,  of  the  total  car  supply  at  this 
time  to  be  distributed  by  the  said  West  Virginia  Northern  Railroad 
Company  or  J.  H.  Weaver  among  the  several  miners  and  shippers 
of  coal  along  the  railroad  lines  of  the  said  West  Virginia  Northern 
Railroad  Company."  The  writ  related  to  the  total  car  supply  to 
be  then  distributed,  and  it  is  objected  that  because  there  might  be 
changes  in  the  output  of  the  mines  the  mandate  was  impracticable 
of  execution,  and  therefore  erroneous.  It  is  true  that  proceedings 
in  equity  are  more  elastic  than  proceeding's  at  law,  but  the  question 
before  us  is  whether  the  order  was  justified  when  it  was  entered, 
and  we  perceive  no  reason  for  holding  that  it  was  not.  Doubtless 
temporary  causes  may  from  time  to  time  affect  the  output  of  a 
mine,  yet  the  basis  of  distribution  would  remain  unchanged.  There 
is  nothing  in  the  present  case  to  indicate  any  such  threatened  or 
probable  change  in  the  output  of  these  mines  as  to  impart  weight 
to  the  argument  ab  inconvenient!. 

Granting  that  the  discrimination  has  resulted  in  diminishing  the 
relative  output  of  the  Kingwood  mine  for  lack  of  its  just  proportion 
of  cars,  that  discrimination  was  unlawful,  and  the  correct  distribu- 
tion and  rating  cannot  be  allowed  to  be  aflfected  by  conduct  con- 
trary to  law. 

Judgment  afl&rmed. 


(134  Fed.  205.) 

YOCUM  et  al.  v.  PARKER  et  al. 

(drcalt  Ck)iirt  of  Appeals,  Eighth  Oircolt    Noyember  11,  1904.) 

No.  1.964. 

I  WiLLg— Construction  op  Devise — Estate  of  Devisee. 

Rev.  St.  Mo.  1845,  c.  32,  f  5,  provides  tliat,  where  any  conveyance  or 
devise  shall  be  made  whereby  the  grantee  or  devisee  shall  become  seised 
of  such  estate  in  lands  as  under  the  statute  of  entails  would  have  been 
held  an  estate  In  fee  tail,  every  such  conveyance  or  devise  shall  vest  an 
estate  for  life  only  In  the  grantee  or  devisee.  Section  6  provides  that 
where  a  remainder  shall  be  limited  to  take  effect  on  the  death  of  any 
person  without  heirs,  or  heirs  of  his  body,  or  without  issue,  "the  words 
'heirs'  or  'issue*  shall  be  construed  to  mean  heirs  or  issue  living  at  the 
death  of  the  person  named  as  ancestor."  A  will  contained  the  following 
devise  of  land  In  Missouri :  **To  my  beloved  son,  ♦  ♦  ♦  my  natural 
Bon,  I  bequeath  absolutely  [the  land  described],  ♦  ♦  •  with  the  ex- 
press understanding  and  restriction,  namely,  that  If  my  said  son  dies 
without  legal  Issue,  descendants  of  his,  legitimate  Issue  of  his,  said  lands 
Bhall  pass  to"  other  persons  named.  Held  that,  construed  as  required  by 
said  section  6  of  the  statute,  such  will  vested  the  son  with  the  estate  In 
fee  simple,  subject  to  be  devested  on  the  happening  of  a  contingency 
definite  in  point  of  time,  to  wit,  upon  his  death  without  living  legitimate 


Digitized  by  VjOOQ IC 


228  67  C.  C.  A.  REPORTflU 

Issne,  and  that,  since  under  such  construction  an  estate  tall  would  in  no 
event  have  been  created,  section  5  of  the  statute  had  no  application. 

Z  Same— Statutory  Pbovisions. 

In  the  Interpretation  of  a  will  resort  should  not  be  had  to  one  part  of 
a  statute,  to  the  exclusion  of  another  which  has  a  direct  bearing  upon  the 
question,  and  by  applying  which  both  may  be  given  effect  In  proper  cases, 
and  the  statute  rendered  harmonious. 

8.  Federal  Coxtrts — Following  State  Decisions — Construction  of  Local 
Statutes. 

It  Is  the  settled  rule  that  the  courts  of  the  United  States  will  follow 
the  decisions  of  the  highest  court  of  a  state  In  the  Interpretation  of  Its 
local  statutes,  and  especially  when  they  concern  the  descent  and  aliena- 
tion of  lands  and  the  construction  of  wills  and  conveyances,  and  where 
there  is  a  conflict  of  decision  on  such  a  matter  the  federal  court  will 
follow  the  latest,  when  no  intervening  contract  rights  are  involved. 

[Ed.  Note. — State  laws  as  rules  of  decision  in  federal  courts,  see  notes 
to  Wilson  V.  Perrln,  11  C.  C.  A.  71,  and  Hill  v.  Hite,  29  C.  0.  A.  553.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  West- 
ern District  of  Missouri. 

For  opinion  below,  see  130  Fed.  722. 

An  order  was  heretofore  entered  reversing  the  judgment  of  the  Circuit  CJourt 
and  remanding  this  cause,  with  directions  to  dismiss  unless  hy  appropriate 
procee<iiug8  Jurisdiction  was  made  to  appear.  130  Fed.  770.  The  grounds  of 
the  opinion  were  (a)  that  the  requisite  diversity  of  citizenship  did  not  appear 
in  the  petition,  It  heing  merely  averred  that  the  two  plaintiffs  were,  re- 
spet'tively,  residents  of  Colorado  and  Idaho,  and  that  defendants  were  citizens 
of  Missouri ;  and  (b)  that,  as  the  answer  denied  that  the  plaintiflTs  were  even 
residents  as  averred,  and  also  denied  that  the  defendants  themselves  were 
citizens  of  Missouri,  and  as  no  evidence  was  introduced,  the  case  having  been 
determined  upon  defendants*  motion  for  a  Judgment  upon  the  pleadings,  there 
was,  within  the  doctrine  of  Roberts  v.  Lewis,  144  U.  S.  653.  12  Sup.  Ct  781, 
30  L.  Ed.  579,  no  aflirmative  showing  in  the  record  of  Jurisdiction.  Upon 
motion  for  rehearing  it  was  Satisfactorily  shown  that  In  the  preparation  of 
the  transcript  of  the  record  of  the  Circuit  Court  an  error  had  been  made  in 
the  copy  of  the  petition,  and  that  in  fact  it  had  been  aflirmatively  and  spe- 
cifically averred  therein  that  the  plaintiffs  were,  respectively,  citizens  of  the 
states  of  which  they  were  residents.  The  record  in  this  court  was  therefore 
allowed  to  be  corrected.  This  disposed  of  the  principal  ground  upon  which 
the  action  of  this  court  proceeded.  Upon  reconsideration  of  the  other  it  Is 
considered  that,  as  the  motion  for  Judgment  upon  the  pleadings  was  made  by 
the  defendants,  they  should  be  held  to  have  admitted,  for  the  purposes  of 
such  motion,  that  all  of  the  well-pleaded  averments  of  the  plaintiffs*  petition 
and  replication  were  true.  Therefore  the  application  of  the  rule  of  Roberts 
V.  Lewis,  supra,  to  the  situation  presented  in  this  case,  is  not  adhered  to. 
This  renders  necessary  a  consideration  of  the  merits  of  the  controversy. 

The  action  was  one  in  ejectment,  brought  by  Oscar  M.  Tocum  and  John  W. 
Tecum  against  J.  W.  Parker,  Andrew  B.  Slier,  and  Susan  Slier,  to  recover 
the  possession  of  a  tract  of  land  in  Platte  county,  Mo.  Both  plaintiffs  and  de- 
fendants claim  title  through  George  W.  Tocum,  who  died  seised  of  the  prem- 
ises in  1854,  leaving  a  will,  the  fifth  paragraph  of  which  contains  all  that  Is 
material  in  this  case.  The  paragraph,  somewhat  abridged,  is  as  follows :  **To 
my  beloved  son,  William  Franklin  Tocum,  my  natural  son,  I  bequeath  abso- 
lutely" a  tract  of  land  embracing  that  in  controversy,  **with  the  express  under- 
standing and  restriction,  namely,  that  if  my  said  son  dies  without  legal  issue, 
descendants  of  his,  legitimate  issue  of  his,  said  land  shall  pass  to'*  certain 
collateral  relatives,  who  were  named.  In  1858  William  Franklin  Tocum,  the 
first  taker  under  the  will,  conveyed  the  proi>erty  by  warranty  deed  to  one  Nor- 
rls,  and  by  mesne  conveyances  his  title  became  vested  in  Susan  Slier,  one  of  the 
defendants,  imder  whom  the  other  defendants  hold.  William  Franklin  Tocum 
died  in  1892.    The  plaintiffs  are  his  sons,  born  in  lawful  wedlock,  and  are  now 
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his  only  surviving  igsne.  In  1897  a  prior  action  In  ejectment  between  the 
same  parties  or  Uieir  privies,  and  for  the  recovery  of  the  possession  of  the 
same  premises,  was  brought  In  a  state  coiurt  of  Missonri.  It  resulted  In  a 
judgment  for  Susan  Slier  and  her  tenants,  and  the  judgment  was  affirmed 
by  the  Supreme  Court  of  Missouri  Yocum  v.  Siler,  160  Mo.  281,  61  S.  W.  208. 
Upon  this  state  of  facts  the  Circuit  Court  rendered  Judgment  for  the  defend- 
ants. 

Vinton  Pike  and  J.  B.  Shackelford,  for  plaintiffs  in  error. 
J.  W.  Cobum  and  B.  R.  Vineyard,  for  defendants  in  error. 

Before  SANBORN,  THAYER,  and  HOOK,  Circuit  Judges. 

HOOK,  Circuit  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

The  land  in  controversy  was  devised  to  William  Franklin  Yocum 
absolutely,  but  with  the  restriction  that,  if  he  died  without  legiti- 
mate issue  of  his  body,  it  should  pass  to  collateral  relatives  of  the 
testator.  The  plaintiffs  claim  title  under  the  will  as  the  sons,  law- 
ful issue,  of  William  Franklin  Yocum.  The  defendants  claim  under 
a  warranty  deed  made  by  him  in  his  lifetime.  The  plaintiffs  con- 
tend that  through  the  application  to  the  devise  of  a  section  of  a 
Missouri  statute,  to  which  further  reference  will  presently  be  made, 
their  father  took  but  a  life  estate,  and  the  fee  simple  passed  to  them, 
and  that  therefore  the  title  conveyed  by  his  deed  terminated  at  his 
death.  The  defendants  contend  that  the  estate  devised  to  William 
Franklin  Yocum  was  a  determinable  fee  (Britton  v.  Thornton,  112 
U.  S.  526,  532,  5  Sup.  Ct.  291,  28  L.  Ed.  816),  the  contingency  being 
the  nonsurvival  of  legitimate  issue  of  his  body,  and  that  by  the  birth 
and  survival  of  the  plaintiffs,  his  sons,  the  title,  which  was  there- 
tofore defeasible,  became  absolute,  and  its  confirmation  inured  to 
the  benefit  of  those  who  claimed  under  the  warranty  deed  made 
in  his  lifetime.  It  is  conceded  that  if  William  Franklin  Yocum 
took  under  the  will  a  life  estate  only,  which  was  terminable  at  his 
death,  the  defendants'  motion  for  judgment  on  the  pleadings  should 
have  been  overruled,  and  that,  on  the  other  hand,  if  his  title  became 
a  fee-simple  absolute,  because  of  the  failure  of  the  condition  which 
would  have  determined  it,  the  defendants  should  prevail. 

Under  the  laws  of  Missouri  no  particular  form  of  words  was  nec- 
essary for  the  creation  of  an  estate  in  fee  simple.  It  is  clear  that 
William  Franklin  Yocum  would  have  taken  such  an  estate,  were 
it  not  for  the  limiting  words  respecting  a  failure  of  issue,  and  par- 
ticularly is  this  so  because  of  the  employment  by  the  testator  of 
the  term  "absolutely"  in  connection  with  the  devise  to  him.  But 
the  testator  added  to  this  otherwise  absolute  devise  the  express 
provision  that,  if  his  said  son  died  without  legitimate  issue  of  his 
body,  the  estate  should  then  pass  to  certain  collateral  relatives.  It 
will  be  observed,  therefore,  that  the  case  turns  upon  the  interpre- 
tation and  effect  to  be  given  to  the  restricting  or  limiting  clause. 
At  the  time  the  will  took  effect  sections  5  and  6  of  an  act  of  the 
General  Assembly  of  the  state  of  Missouri,  approved  March  25, 
1845,  were  in  force.    Rev.  St.  1845,  c.  32.    They  are  as  follows : 

"Sec.  5.  That  from  and  after  the  passage  of  this  act,  where  any  conveyance 
cr  devise  shall  be  made,  whereby  the  grantee  or  devisee  shall  become  seised 
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In  law  or  equity,  of  such  estate,  In  any  lands  or  tenements,  as  under  tbe  stat- 
ute of  the  thirteenth  of  Edward  the  First  (called  the  statute  of  entails),  would 
have  been  held  an  estate  in  fee  tall,  every  such  conveyance  or  devise  shall  vest 
an  estate  for  life  only  in  such  ^antee  or  devisee,  who  shall  possess  and  have 
the  same  power  over,  and  right  in  such  premises,  and  no  oUier,  as  a  tenant 
for  life  thereof  would  have  by  law,  and  upon  the  death  of  such  grantee  or 
devi»oe,  the  said  lands  and  tenements  shall  go  and  be  vested  in  the  children 
of  such  grantee  or  devisee,  equally  to  be  divided  betAveen  them  as  tenants  in 
common,  in  fee,  and  if  there  be  only  one  child,  then  to  that  one,  in  fee,  and 
if  any  child  he  dead,  the  part  which  would  have  come  to  him  or  her,  shall  go 
to  his  or  her  issue,  and  if  there  be  no  issue,  then  to  his  or  her  heirs. 

"Sec.  6.  Where  a  remainder  in  lands  or  tenements,  goods  or  chattels,  shall 
be  limited,  by  deed  or  otherwise,  to  take  effect  on  the  death  of  any  person 
without  heirs,  or  heirs  of  his  body,  or  without  issue,  the  words  'heirs'  or 
'issue*  shall  be  construed  to  mean  heirs  or  issue  living  at  tbe  death  of  tbe 
person  named  as  ancestor." 

In  the  very  act  by  which  in  1816  the  common  law  of  England  was 
adopted  in  Missouri  there  was  a  brief  provision  abolishing  entails. 
Laws  1816,  c.  260,  §  2.  It  was  repealed  in  1825,  and  another  of 
similar  import  enacted  (1  Laws  1825,  p.  216,  §  4) ;  and  this  was  in 
turn  displaced  by  section  5  above  quoted.  These  various  acts  were 
dissimilar  in  respect  of  the  language  employed,  but  they  were  alike 
in  that  they  transformed  each  estate  upon  which  they  operated  into 
an  estate  for  life  in  the  first  taker  and  a  fee  simple  in  the  person 
or  persons  who  had  the  first  remainder.  The  provisions  of  section 
6  above  quoted  appeared  in  the  laws  of  Missouri  for  the  first  time 
in  1845. 

Section  6  of  the  act  of  1845  is  applicable  only  when  the  devisee 
has  "become  seised"  of  such  an  estate  as  under  St.  13  Edw.  I  would 
have  been  an  estate  in  fee  tail.  No  other  character  of  estate  is 
within  the  scope  of  its  provisions.  If  William  Franklin  Yocum 
"became  seised"  of  an  estate  which  would  have  been  an  entail  under 
the  English  statute,  then  by  force  of  section  5  it  became  an  estate 
for  life  in  him,  with  remainder  in  fee  to  the  plaintiffs;  but,  if  he  did 
not  "become  seised"  of  such  an  estate,  the  section  referred  to  is 
inapplicable,  and  the  plaintiffs  would  take  nothing.  The  primary 
inquiry,  therefore,  is,  what  was  the  estate  of  which  William  Frank- 
lin Yocum  became  seised?  The  answer  should  be  sought  in  the 
legal  significance  of  the  language  with  which  the  devise  was  clothed. 
In  a  consideration  of  this  matter  other  legislative  provisions  which 
have  a  direct  bearing  should  not  be  ignored.  All  pertinent  parts 
of  the  Missouri  laws  necessarily  enter  into,  qualify,  and  fix  the 
character  of  an  estate  of  which  a  devisee  of  lands  in  that  jurisdic- 
tion becomes  seised  under  the  provisions  of  a  will.  Section  5  only 
affects  those  estates  which,  were  it  not  in  existence,  would  be  estates 
tail  under  St.  13  Edw.  I.  It  leaves  wholly  free  for  application  all 
other  relevant  statutory  provisions,  and  this  for  the  reason  that 
they  constitute  rules  by  which  is  determined  the  character  of  an 
estate  devised.  Turning,  now,  to  section  6  of  the  act  of  1845,  we 
find  that  it  provides  that  in  cases  of  the  precise  character  of  the 
one  before  us  the  words  "heirs"  or  "issue"  shall  be  construed  to 
mean  heirs  or  issue  living  at  the  death  of  the  person  named  as 
ancestor.  Applying  this  statutory  interpretation  to  the  paragraph 
of  the  will  under  consideration,  it  would  then  contain  a  devise  of 
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land  to  William  Franklin  Yocum  in  fee,  upon  the  condition,  how- 
ever, that  if  he  should  die  leaving,  at  the  time  of  his  death,  no 
surviving  legitimate  issue  of  his  body,  then  it  should  pass  to  col- 
lateral relatives.  This  would  make  definite  in  point  of  time  the 
contingency  which  would  otherwise  have  been  indefinite  and  uncer- 
tain. The  survival  of  issue  would  not  be  an  indefinite  one,  but 
would  necessarily  be  determinable  at  the  time  of  the  death  of  the 
first  taker.  It  is  well  settled  that  an  estate  in  fee  tail  under  St. 
13  Edw.  I  could  not  be  created  by  the  force  of  such  language.  It 
was  observed  in  Abbott  v.  Essex  Company,  18  How.  202,  213,  15 
L.  Ed.  352,  that  the  rule  relating  to  estates  tail  "has  never  been 
construed,  either  in  England  or  this  country,  to  include  cases  where 
the  title  of  the  first  taker  is  a  fee  simple  and  the  contingency  is 
definite."    Justice  Curtis,  who  decided  this  case  at  the  circuit,  said : 

"If  the  first  taker  was  to  have  a  fee  simple,  and  the  estate  is  given  over 
<Hi  a  definite  failure  of  issne — that  is  to  say,  In  this  case,  a  failure  at  the  de- 
cease of  the  first  taker — then  the  limitation  over  may  take  effect  as  an  ex- 
ecutory devise,  because  the  contingency  is  determinable  within  those  reason- 
able limits  established  by  law  to  prevent  perpetuities.  This  has  been  the  law 
since  the  case  of  Pells  v.  Brown,  Cro.  Jac.  590."  Abbott  v.  Essex  CJo.,  2  Curt. 
128,  Fed.  Cas.  No.  11. 

In  Underhill  on  the  Law  of  Wills,  §  650,  it  is  said  that  the  doc- 
trine of  estates  tail — 

"Has  no  application  whatever  where  an  estate  is  a  fee  simple,  with  a  limita- 
tion over  upon  a  failure  of  issue,  and  it  appears  from  the  will  itself,  or  where 
the  common-law  rule  is  modified  by  statute,  that  the  failure  of  issue  referred 
to  is  the  failure  of  issue  living  at  the  death  of  the  first  taker.*' 

Suppose,  then,  that  at  the  time  the  will  of  George  W.  Yocum 
took  effect  section  6  had  never  been  enacted,  or  that,  having  been 
enacted,  it  had  been  repealed,  and  that  there  was  existing  no  stat- 
utory or  other  obstacle  to  the  creation  of  estates  tail  in  Missouri 
save  that  found  in  section  6,  what  would  have  been  the  estate  de- 
vised by  the  fifth  paragraph  of  the  will?  It  would  seem  that  in 
such  case  there  could  be  no  escape  from  the  conclusion  that  section 
6  was  applicable ;  that  it  prevented  the  creation  of  an  estate  tail ; 
that  William  Franklin  Yocum  by  virtue  of  its  provisions  would 
take  a  fee  simple,  subject  to  devestment  by  the  failure  of  issue  at 
the  time  of  his  death ;  and  that  the  collateral  relatives  of  the  testa- 
tor would  take  an  executory  devise  limited  upon  such  contingency. 
Thus  is  presented  a  condition  which  determines  the  inapplicability 
of  section  5.  It  cannot  reasonably  be  said  that  the  purpose  of  that 
section  was  the  creation  of  an  estate  tail  which  otherwise  was  not 
one,  merely  that  it  might  in  turn  demolish  it.  Its  activity  arose 
only  when,  under  other  rules  and  other  laws,  an  estate  tail  existed 
—when  some  one  had  "become  seised"  of  such  an  estate.  A  course 
of  reasoning  somewhat  similar  to  this  was  adopted  by  Justice  Curtis 
(Abbott  V.  Essex  Co.,  supra)  in  considering  the  rule  laid  down  by 
Lord  Hale  in  Purefroy  v.  Rogers,  2  Saund.  388,  for  determining 
whether  a  limitation  over  was  an  executory  devise  or  a  contingent 
remainder.     He  said : 

"Bat  this  rule  does  not  operate  until  it  is  ascertained  what  the  particular 
estate  Is  and  that  it  is  capable  of  supporting  a  contingent  remainder.    I  do 
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not  understand  it  to  be  a  rule  of  construction  to  be  used  in  determining  what 
particular  estate  the  testator  Intended  to  devise,  but  a  rule  of  law  which 
determines  the  kind  of  estate  which  must  be  deemed  to  be  limited  over  after 
the  particular  estate  intended  to  be  devised  has  been  ascertained." 

The  plaintiffs  contend  that  the  design  of  section  6  was  not  to 
destroy  estates  tail,  as  that  was  accomplished  by  section  5,  but  that, 
on  the  contrary,  it  was  solely  to  give  validity  to  a  certain  class  of 
estates  limited  upon  a  failure  of  issue,  by  making  the  contingency 
upon  which  they  depended  a  definite  one,  and  thus  obviate  the 
objection  that  they  would  otherwise  be  violative  of  the  rule  against 
perpetuities.  At  common  law  an  executory  devise  limited  upon  a 
general  or  indefinite  failure  of  issue  was  void.  But  it  was  not  so 
of  such  a  devise  depending  upon  the  failure  of  issue  at  the  time  of 
the  death  of  the  first  taker,  for  in  such  case  it  would  be  known  at 
that  precise  time,  and  within  the  limit  of  the  rule  against  perpe- 
tuities, whether  or  not  the  first  devisee  left  issue  surviving  him. 
2  Washburn  on  Real  Property,  758  et  seq. ;  Sears  v.  Russell,  8  Gray, 
86 :  Chism's  Adm'r  v.  Williams,  29  Mo.  288 ;  Lockridge  v.  Mace, 
109  Mo.  167,  18  S.  W.  1145.  Plaintiffs  say  that  section  6  was  en- 
acted to  meet  this  condition  of  the  common  law,  and  that  it  per- 
formed no  other  office  than  to  validate  limitations  upon  a  failure 
of  'Tieirs"  or  "issue,"  by  declaring  that  those  words  shall  mean  heirs 
or  issue  living  at  the  death  of  the  ancestor.  But  it  is  not  clear  that 
section  6  was  at  all  necessary  to  secure  this  particular  result,  nor 
that  if,  in  its  absence,  the  language  of  section  5  were  read  into  those 
devises  which  would  then  be  within  its  scope,  the  same  object  would 
not  have  been  attained  which  plaintiffs  claim  was  the  peculiar  and 
exclusive  office  of  section  6.  Daniel  v.  Whartenby,  17  Wall.  639, 
21  L.  Ed.  661;  Wead  v.  Gray,  8  Mo.  App.  515,  520;  Morgan  v. 
Morgan,  5  Day,  517 ;  Daley  v.  Koons,  90  Pa.  246. 

In  the  interpretation  of  the  will,  resort  should  not  be  had  to  one 
part  of  the  statute  to  the  exclusion  of  another  which  has  a  direct 
bearing  upon  the  question.  A  harmony  should  be  established  be- 
tween them,  if  it  may  be  fairly  done.  Such  an  adjustment  is 
called  for  by  the  elementary  rules  of  interpretation,  whether  we 
treat  the  sections  as  different  statutes  in  pari  materia  or  as  parts 
of  the  same  statute  relating  to  the  same  subject-matter.  If  we 
apply  section  6  to  the  will  according  to  the  plain  import  of  its  terms, 
giving  to  the  words  their  legal  significance,  a  result  would  be 
reached  which  would  be  decisive  of  this  controversy,  but  which 
would,  at  the  same  time,  leave  room  for  the  application  of  the  pre- 
ceding section  to  other  cases.  Nor  would  this  be  in  any  true  sense 
a  repeal  of  section  5.  It  would  be  merely  a  narrowing  of  the  ground 
which  it  covers,  made  necessary  by  the  plain  letter  of  other  pro- 
visions of  the  law.  The  conclusion  which  we  have  reached  is  that 
section  6  of  the  act  of  1845  rules  the  paragraph  of  the  will  under 
consideration.  The  result  is  that  William  Franklin  Yocum  took 
an  estate  in  fee  simple,  subject  to  its  devestment  in  the  event  that 
he  left  no  legitimate  issue,  but  that,  having  left  such  issue,  his  title 
became  an  absolute  one,  which  by  a  chain  of  conveyances  was  ulti- 
mately vested  in  the  deifendant  Susan  Siler. 


Digitized  by  VjOOQIC 


TOCUM  V.  PARKER.  233 

In  Yocum  v.  Siler,  160  Mo.  281,  61  S.  W.  208,  the  Supreme  Court 
of  that  state  reached  the  same  result  in  a  controversy  between  sub- 
stantially the  same  parties,  over  the  same  property,  and  involving 
the  interpretation  of  the  same  paragraph  of  the  will  of  George  W. 
Yocum;  and  the  foregoing  considerations  constitute  the  principal 
ground  upon  which  the  decision  of  that  court  was  based.  It  is 
claimed,  however,  that  there  is  in  that  case  a  complete  departure 
from  the  rule  announced  in  earlier  decisions  of  the  same  court,  and 
that  it  is  not  to  be  considered  as  binding  in  this  jurisdiction.  The 
earlier  cases  relied  upon  by  the  plaintiffs  are  Farrar  v.  Christy,  24 
Mo.  453,  Harbison  v.  Swan,  58  Mo.  147,  Thompson  v.  Craig,  64 
Mo.  312,  and  Cross  v.  Hoch,  149  Mo.  325,  50  S.  W.  786.  The  deed 
which  was  construed  in  Farrar  v.  Christy  was  executed  prior  to  the 
passage  of  the  act  of  1845  and  consequently  before  the  provisions 
of  section  6  became  embodied  in  the  laws  of  that  state.  Harbison 
V.  Swan  was  decided  upon  the  authority  of  Farrar  v.  Christy.  The 
same  may  be  said  of  Thompson  v.  Craig,  but  it  is  difl&cult  to  recon- 
cile the  doctrine  there  announced  with  that  of  the  later  case  of 
Prosser  v.  Hardesty,  101  Mo.  593,  14  S.  W.  628.  It  may  be  ob- 
served in  passing  that  in  none  of  these  cases  did  the  learned  court 
attach  any  importance  to  the  use  of  the  word  "survivor"  in  the 
limitation  of  an  estate  over  to  the  survivor  of  two  grantees  or 
devisees.  It  appears  to  have  been  at  an  early  day  quite  generally 
determined,  particularly  in  this  country,  that  the  employment  of 
that  term  under  such  circumstances  indicated  a  definite  failure  of 
issue  at  the  death  of  the  first  taker,  and  therefore  defeated  the  crea- 
tion of  an  estate  tail.  Cross  v.  Hoch  is  not  in  conflict  with  Yocum 
V.  Siler.  The  peculiar  structure  of  the  will  involved  in  that  case 
enabled  the  court  to  ascertain  very  satisfactorily  the  intention  of 
the  testator  and  to  give  effect  to  it,  although  perhaps  the  technical 
meaning  of  some  words  therein  was  modified  to  secure  that  result. 
There  was  no  consideration  of  the  doctrine  of  entails  and  the  effects 
thereon  of  the  Missouri  laws.  Moreover,  the  will  was  executed 
and  took  effect  prior  to  the  passage  of  the  act  of  1845. 

An  attentive  examination  of  these  older  cases  discloses  the  fact- 
that  in  none  of  them  was  there  notice  of  section  6  of  the  act  of  1845, 
or  any  consideration  of  its  effect  in  determining  whether  a  devisee 
became  seised  of  an  estate  tail,  so  as  to  permit  of  the  operation  of 
section  5.  But,  notwithstanding  what  has  been  said,  we  should 
recognize  the  existence  of  a  conflict  between  Harbison  v.  Swan  and 
Thompson  v.  Craig  and  the  case  of  Yocum  v.  Siler.  If  the  doctrine 
of  the  latter  had  been  applied  in  the  earlier  cases,  a  different  result 
would  have  ensued.  What,  then,  should  be  done?  The  principle 
is  firmly  established  that  the  courts  of  the  United  States  will  fol- 
low the  decisions  of  the  highest  judicial  tribunal  of  a  state  in  the 
interpretation  of  its  local  statutes,  and  especially  when  they  con- 
cern the  descent  and  alienation  of  lands  and  the  construction  of 
wills  and  conveyances.  Warburton  v.  White,  176  U.  S.  484,  496, 
20  Sup.  a.  404,  44  L.  Ed.  555 ;  De  Vaughn  v.  Hutchinson,  165  U. 
S.  566, 17  Sup.  Ct.  461, 41  L.  Ed.  827.  This  has  been  the  rule  since 
the  time  of  Pollard  v.  Dwight,  4  Cranch,  421,  2  h.  Ed.  66^,  and  it 
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has  since  been  announced  in  a  multitude  of  cases.  The  decisions 
of  the  hie^hest  court  of  a  state  upon  such  questions  are  as  much  a 
part  of  the  statute  law  as  the  enactments  of  the  Legislature,  and 
are  equally  binding  upon  the  federal  tribunals.  Thus  in  Van  Rens- 
selaer V.  Kearney,  11  How.  297,  318,  13  L.  Ed.  703,  the  Supreme 
Court  adopted,  without  question,  the  interpretation  by  the  highest 
judicial  authority  of  New  York  of  a  statute  of  that  state  which 
abolished  estates  tail  and  converted  them  into  absolute  fees. 

It  is  also  the  general  rule  in  such  cases  that,  where  there  is  a 
conflict  in  the  decisions  of  the  state  court,  the  latest  will  be  fol- 
lowed by  the  federal  courts.  It  was  held  by  the  Supreme  Court 
in  Green  v.  Neal,  6  Pet.  291,  8  L.  Ed.  402,  that,  having  once  fol- 
lowed the  doctrine  of  some  earlier  decisions  of  the  state  court,  it 
would  afterwards  follow  a  subsequent  reversal  thereof.  In  King 
V.  Wilson,  1  Dill.  556,  Fed.  Cas.  No.  7,810,  the  constitutionality 
of  an  Iowa  law  was  involved.  There  had  been  a  long  line  of  deci- 
sions of  the  Supreme  Court  of  that  state  in  which  it  had  been  held 
that  legislation  of  that  character  was  forbidden  by  the  state  Con- 
stitution, but  there  was  a  recent  decision  of  the  same  court  an- 
nouncing a  contrary  doctrine.  Although,  as  Chief  Justice  of  the 
state  court,  he  had  delivered  the  opinion  in  one  of  the  earlier  cases 
and  disapproved  of  the  last  decision,  Judge  Dillon,  then  Circuit 
Judge,  met  the  situation  in  this  way : 

"Upon  the  best  reflection  I  have  been  able  to  give  the  matter  I  have  failed 
to  persuade  myself  that  I  would  be  Justified  in  disregarding  and  refusing  to 
follow  the  latest  decision  ^of  the  Supreme  Court  The  question,  it  will  be  ob- 
served, relates  solely  to  the  validity  of  the  statute  under  the  state  GonsHto- 
tion,  and  it  is  ttiis  law  which  the  bill  seeks  to  have  nullified  by  the  federal 
court  Now,  where  questions  arising  in  the  federal  courts  depend  upon  state 
statutes,  these  courts  sit  in  the  state  to  administer  state  laws,  and  these  laws 
are  expressly  made  rules  of  decision  therein.  Overruled  decisions,  how  sound 
soever  in  principle,  are  nugatory  in  law.  If  the  federal  courts  should  follow 
overruled  decisions  because  they  believed  them  right,  the  result  would  be  the 
intolerable  mischief  that  would  flow  from  the  consequent  confusion  of  rights, 
and  the  conflict  of  opinion  leading  to  conflict  of  Jurisdiction.  A  party  would 
have  a  title  in  the  one  court  and  none  in  the  other.  Moreover,  the  federal 
courts  might,  by  disregarding  the  adjudications  of  the  state  court,  set  up  and 
support  in  the  state  a  domestic  policy  repugnant  to  that  recognized  or  estab- 
lished by  the  state  court" 

In  Lippincott  v.  Mitchell,  94  U.  S.  767,  24  L.  Ed.  315,  an  old  rule 
in  Alabama  relating  to  the  power  of  a  married  woman  over  her 
property  had  been  overturned  by  some  decisions  of  the  Supreme 
Court  of  that  state.  The  controlling  authority  of  these  decisions 
was  recognized  by  the  Circuit  Court,  but  while  the  cause  was  pend- 
ing on  appeal  in  the  Supreme  Court,  the  state  court  of  last  resort 
overruled  the  preceding  decisions  and  re-established  the  first  rule. 
In  referring  to  the  last  decision  the  Supreme  Court  said : 

"This  construction  is  a  rule  of  property  of  the  state,  and  we  are  as  much 
bound  by  it  as  if  it  were  a  part  of  the  statute.  It  is  our  duty  to  apply  the  law 
of  the  state,  as  if  we  were  sitting  there  as  a  local  court,  and  this  case  were 
before  us  as  such  a  tribunal" 

See,  also,  Wade  v.  Travis  County,  174  U.  S.  499,  508,  19  Sup.  Ct 
715,  43  h.  Ed.  1060;   Water  Power  Co.  v.  Water  Commissioners, 
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168  U.  S.  349,  366,  18  Sup.  Ct.  157,  42  L.  Ed.  497 ;  Leffingwell  v. 
Warren,  2  Black,  599,  603,  17  L.  Ed.  261;  Mitchell  v.  Lippincott, 
2  Woods,  467,  Fed.  Cas.  No.  9,665. 

A  well-defined  distinction  exists,  however,  between  the  establish- 
ment of  a  rule  of  property  by  means  of  the  interpretation  by  the 
highest  court  of  a  state  of  the  general  principles  of  the  common 
law,  and  the  construction  by  such  a  court  of  a  local  statute.  Ryan 
V.  Staples,  76  Fed.  721,  727,  23  C.  C.  A.  541.  In  the  former  case 
a  settled  course  of  decisions  of  the  state  court  is  generally  requisite. 
A  single  decision,  though  always  persuasive,  may  not  be  controlling. 

The  cases  upon  which  the  plaintiffs  rely  are  not  in  conflict  with 
the  foregoing  views.  Most  of  them  relate  to  contract  rights  which 
had  become  vested,  either  in  conformity  with  the  then  prevailing 
decisions  of  the  state  courts,  or  in  the  absence  of  any  decision  what- 
ever. The  rights  of  the  parties  to  this  action  are  not  founded  upon 
contract.  No  decisive  question  of  general  jurisprudence  and  no 
question  of  commercial  or  mercantile  law  is  involved.  The  Con- 
stitution, laws,  and  treaties  of  the  United  States  have  no  applica- 
tion. The  case  turns  upon  the  construction  of  the  statutes  of  Mis- 
souri relating  to  the  devise  of  lands  within  its  borders — a  subject- 
matter  peculiarly  of  local  concern.  In  Barber  v.  Railway,  166  U. 
S.  83, 17  Sup.  Ct.  488,  41  L.  Ed.  925,  no  state  statute  was  construed 
or  applied.  In  Burgess  v.  Seligman,  107  U.  S.  20,  2  Sup.  Ct.  10, 
27  L.  Ed.  359,  the  question  was  of  the  liability  of  a  pledgee  of  stock 
for  the  debts  of  the  corporation,  and  at  the  time  the  status  of  the 
parties  was  fixed  there  was  no  decision  of  the  highest  court  of  the 
state  upon  the  subject. 

Much  has  been  said  about  the  intention  of  the  testator  and  the 
doctrine  that  such  intention  is  the  dominant  factor  in  the  interpre- 
tation of  the  will.  We  recognize  the  controlling  influence  of  the 
rule,  but  it  is  of  no  assistance  to  a  conclusion  contrary  to  that  which 
we  have  reached.  The  testator  employed  technical  phrases  to 
which  the  Legislature  of  Missouri  had  attached  a  specific  meaning. 
He  did  not  add  any  qualifying  or  explanatory  expressions  indica- 
tive of  a  contrary  intent.  And  when  he  devised  the  land  in  con- 
troversy to  the  one  nearest  to  him  in  aflfection,  his  son,  not  for  life, 
but  absolutely,  upon  a  condition  expressed  in  his  will,  we  cannot 
say  that  he  did  not  intend  that  the  devisee  should  own  the  prop- 
erty absolutely  with  full  power  of  disposition,  the  condition  hav- 
ing been  fulfilled. 

The  judgment  of  the  Circuit  Court  will  be  affirmed. 
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(183  Fed.  521.) 

DELTA  NAT.  BANK  et  aL  T.  BASTERBROOK. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    December  3,  1904.) 

No.  1,890. 

L  Bankbuptot — Plenary  Action  by  Trustee — Mode  of  Review. 

The  Judgment  rendered  in  an  action  at  law  brought  by  a  trustee  In 
bankruptcy  in  a  District  Court  of  the  United  States  to  recover  property, 
under  the  Jurisdiction  conferred  by  Bankr.  Act  July  1,  1898,  c  541.  $  70e, 
30  Stat  566  [U.  S.  Comp.  St  1901,  p.  3452],  as  amended  by  Act  Feb.  5, 
1903,  c.  487,  §  16,  32  Stat  800  [U.  S.  Comp.  St  Supp.  1903,  p.  417],  Is  re- 
viewable by  the  Circuit  Court  of  Appeals  in  the  exerdse  of  its  general  ap- 
pellate Jurisdiction  on  writ  of  error,  but  not  by  appeal. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
ern District  of  Texas,  at  Paris. 

This  was  an  action  brought  by  J.  O.  Easterbrook,  trustee  in  bankruptcy  of 
the  estate  of  Charles  Pratt,  bankrupt,  against  the  Delta  National  Bank  and 
James  A.  Smith,  to  recover  a  certain  storehouse  situated  at  Pacio,  In  Delta 
county,  Tex.,  formerly  owned  by  said  Charles  Pratt,  and  transferred  to  him 
by  James  A.  Smith.  Charles  Pratt  conducted  a  mercantile  business  at  Pacio. 
and  on  October  18,  1902,  conveyed  his  storehouse  to  said  Smith  for  $1,500,  and 
the  amount  was  credited  on  Pratt's  indebtedness  to  the  bank.  On  April  3d 
following,  the  Paris  Grocer  Company,  Abe  Goldman  &  Bro.,  the  H.  S.  Bettes 
Hardware  Company,  the  Hutcherson-Elliott  Drug  Company,  and  the  Holly- 
Brooks  Hardware  Company,  all  of  Paris,  Tex.,  filed  a  petition  in  bankruptcy 
against  Charles  Pratt  on  his  written  statement  of  "his  inability  to  pay  his 
debts  and  willingness  to  be  adjudged  a  bankrupt  on  that  ground,**  and  on 
April  14th  he  was  duly  adjudged  a  bankrupt.  The  appellee  filed  his  petition 
in  this  case  on  "July  25,  1902,"  and  alleged  that  he  was  the  trustee  of  fiie  said 
estate  of  Charles  Pratt,  bankrupt ;  and  that  the  said  storehouse  had  been  at- 
tempted to  be  sold  to  appellants,  and  that  there  had  never  been  any  change 
of  possession  of  the  property ;  and  that  the  bankrupt  with  the  knowledge  of 
appellants,  had  attempted  to  give  appellants  a  preference;  and  that  the 
transfer  of  the  house  was  while  the  said  bankrupt  was  insolvent,  and  had  been 
kept  secret  and  concealed ;  and  that  the  pretended  transfer  was  made  for  the 
purpose  of  hindering,  delaying,  and  defrauding  creditors,  and  especially  the 
five  petitioning  creditors,  and  that  those  creditors  had  no  knowledge,  actual 
or  constructive,  of  the  sale;  and  prayed  for  Judgment,  for  title,  and  posses- 
sion. The  appellants  specially  excepted  to  It  (1)  because  the  petition  disclosed 
no  authority  from  the  bankrupt  court  for  appellee  to  bring  this  suit,  (2)  be- 
cause it  alleged  no  fact  giving  the  trial  court  Jurisdiction,  (3)  and  because  the 
petition  disclosed  the  fact  that  the  transaction  had  taken  place  more  than 
four  months  before  the  filing  of  the  petition  in  bankruptcy,  and  therefore  this 
action  was  barred;  and  they  demiurred  generally  to  the  petition.  The  ex- 
ceptions and  demurrer  Were  overruled,  and  exceptions  were  reserved.  The 
appellants  answered  by  general  denial,  and  specially  pleaded  that  the  store- 
house had  been  bought  at  its  fair  valuation,  and  the  amount  had  been  credited 
on  a  valid  indebtedness  and  in  the  due  course  of  business,  and  four  or  five  hun- 
dred dollars  of  collateral  notes  had  been  released,  and  that  the  deal  was  fair 
and  honest  and  with  no  purpose  of  securing  a  preference,  and  that  the  deal 
had  been  made  more  than  four  months  before  bankruptcy.  The  case  was  tried 
by  the  court  without  a  Jury,  the  same  having  been  waived,  and  resulted  in  a 
judgment  for  the  appellee.  The  appellants  excepted,  and  sued  out  this  appeal. 
A  motion  to  dismiss  this  appeal  is  here  made  on  the  ground  that  this  is  an 
action  at  law  and  no  appeal  lies. 

1 1.  Appeal  and  review  in  bankruptcy  cases,  see  note  to  In  re  Eggert,  43 
C.  C.  A.  9. 
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J.  L  Young,  for  appellants. 

A.  P.  Park  and  W.  S.  Moore,  for  appellee. 

Before  PARDEE  and  SHELBY,  Circuit  Judges. 

PARDEE,  Circuit  Judge  (after  stating  the  facts  as  above).  In 
the  lower  court  this  was  an  action  at  law  for  the  specific  recovery 
of  personal  property,  and  was  a  controversy  arising  in  bankruptcy 
proceedings,  of  which  the  lower  court  had  jurisdiction  under  sec- 
tion 70e,  Bankr.  Act  July  1,  1898,  c.  541,  30  Stat.  566  [U.  S.  Comp. 
St.  1901,  p.  3462],  as  amended  by  Act  Feb.  5,  1903,  c.  487,  §  16,  32 
Stat.  800  [U.  S.  Comp.  St.  Supp.  1903,  p.  417].  From  the  final 
judgment  rendered  in  the  case  no  appeal  lies  under  section  25  of 
said  Bankruptcy  Act  (30  Stat.  553  [U.  S.  Comp.  St.  1901,  p.  3432]) 
(In  re  Whitener,  105  Fed.  180,  44  C.  C.  A.  434),  and,  if  this  court 
has  jurisdiction  to  review  the  same,  the  authority  must  be  found 
under  section  24a  (30  Stat.  553  [U.  S.  Comp.  St.  1901,  p.  3431]), 
and  in  the  appellate  jurisdiction  of  the  Circuit  Courts  of  Appeals,  as 
granted  by  the  act  of  1891,  which  jurisdiction  is  not  restricted  by 
the  bankruptcy  law;  and  therefore  decrees  in  equity  and  judgments 
at  law,  although  in  controversies  arising  in  bankruptcy  proceedings, 
may  be  revised  by  this  court.  See  Loveland  on  Bankruptcy,  p.  790, 
and  the  cases  there  cited. 

It  is  well  settled  that  under  our  appellate  jurisdiction,  as  con- 
ferred by  the  act  of  1891,  a  decree  in  equity  cannot  be  reviewed  by 
writ  of  error,  nor  a  judgment  at  law  by  an  appeal.  Muhlenberg 
County  V.  Dyer,  65  Fed.  634,  13  C.  C.  A.  64;  City  of  Wilmington  v. 
Ricaud,  90  Fed.  213,  32  C.  C.  A.  578 ;  De  Lemos  v.  United  States, 
107  Fed.  121,  46  C.  C.  A.  196 ;  Highland  Boy  Mining  Co.  v.  Strick- 
lev,  116  Fed.  855,  54  C.  C.  A.  186. 

The  motion  is  granted,  and  the  appeal  is  dismissed. 


(181  Ped.  887.) 

GARLICH   V.   NORTHERN  PAC.   RT.   CO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    August  8, 1904.) 

No.  2,040. 

1  Witnesses— Cross-examination— Scope. 

It  is  no  objection  to  the  cross-examination  of  a  plaintiff's  witness  that 
It  discloses  facts  tending  to  constitute  a  defense,  where  such  facts  relate 
directly  to  matters  about  which  he  testified  on  his  direct  examination. 
2.  Evidence— Private  Statutes— Necessity  of  Pleading. 

Neither  a  private  statute  nor  a  city  ordinance  is  admissible  in  evidence 
to  establish  a  defendant's  negligence  in  the  nmning  of  a  railroad  train, 
unless  pleaded. 

8.  Railboads— Injury  to  Person  on  Track— Contributory  Negligence. 

The  law  recognizes  the  track  of  an  operated  railroad  as  a  place  of  dan- 
ger, of  which  danger  a  view  of  the  track  conveys  notice ;  and  when  a 
person  goes  upon  such  track,  or  so  near  it  as  to  be  within  the  overhang  of 
^e  cars  or  engine,  ordinary  care  requires  that  he  be  alert  in  the  use  of 
his  senses  of  sight  and  hearing  to  guard  himself  from  harm,  and  no  re 
llanceon  the  exercise  of  care  by  persons  in  control  of  trains  will  excuse 

1 2.  See  note  at  end  of  case. 
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his  failure  to  exercise  such  care.  If  the  use  of  these  senses  Is  Interfered 
with  by  obstructions  or  by  noises,  ordinary  reasonable  care  calls  for  pro- 
portionately Increased  Tlgilance. 

4.  Same— Failure  to  Look  and  Listen. 

Plaintiff,  without  occasion  therefor,  was  walking  near  a  city  station  in 
the  space  between  railroad  tracks  and  a  river  bank,  used  as  a  pathway, 
and  ranging  in  width  from  5  to  25  feet.  A  freight  train  was  moving  in 
the  opposite  direction  on  the  second  track  from  him,  making  the  usual 
noise;  and,  after  looking  back  along  the  nearest  track,  which  could  be 
seen  for  about  500  feet,  and  seeing  no  train  thereon,  plaintiff  walked  on 
about  150  feet,  without  again  looking  back,  when  he  was  struck  and  in- 
jured by  the  end  of  the  pilot  beam  on  the  engine  of  one  of  defendant's 
trains  which  came  from  behind  him.  The  space  between  the  tradw  and 
river  bank  was  there  11  feet  wide,  and  plaintiff  was  walking  at  a  safe 
distance  from  the  track  until  Just  before  he  was  struck,  when  he  made  a 
side  step  toward  the  track.  Held  that,  without  regard  to  the  question 
of  defendant's  negligence,  plaintiff  was  guilty  of  such  contributory  neg- 
ligence as  precluded  his  recovery  for  the  injury  as  matter  of  law. 

5.  Same— Violation  of  Speed  Ordinance. 

The  fact  that  a  railroad  train  at  the  time  it  struck  and  Injured  a  plain- 
tiff was  being  run  in  violation  of  a  city  ordinance  limiting  the  speed  of 
trains,  while  it  may  be  evidence  of  the  company's  negligence,  does  not 
affect  the  defense  of  contributory  negligence  In  an  action  for  the  injury, 
the  plaintiff  having  no  right  to  omit  the  exercise  of  ordinary  and  reason- 
able care  for  his  own  protection  In  reliance  on  such  ordinance. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Minnesota. 

Entering  the  city  t)f  St  Paul  from  the  west,  the  roadbed  and  tracks,  side  by 
side,  and  near  together,  of  the  Chicago,  Milwaukee  &  St  Paul  Railway  and 
the  Chicago,  St.  Paul,  Minneapolis  &  Omaha  Railway  pass  along  the  bank  of 
the  Mississippi  river  upon  a  narrow  bench  of  land  between  the  bank  of  the 
river  (which  is  10  feet  or  more  above  the  water)  and  the  foot  of  a  high,  steep 
bluff  reaching  the  general  level  of  the  city  in  that  vicinity.  This  narrow 
bench  of  land  extends  from  some  distance  east  of  the  line  of  Robert  street 
westward  beyond  the  line  of  Wabasha  street,  and  both  of  said  streets  are 
continued  as  thoroughfares  upon  bridges  from  the  top  of  the  bluff,  over,  and 
more  than  30  feet  above,  said  railroad  tracks,  and  across  the  river.  The 
whole  of  this  narrow  bench  of  land  between  the  line  of  the  said  two  streets 
and  for  a  distance  on  either  side  has  been  for  many  years,  and  still  Is,  occupied 
by  said  railroad  tracks,  and  used  for  railroad  purposes,  and  not  for  road 
vehicles.  But  between  the  margin  of  the  river  bank  and  the  nearest  railroad 
track  is  a  narrow  strip  of  land  varying  from  about  6  feet  In  width  near  the 
Wabasha  Street  Bridge  to  25  feet  in  width  near  the  Robert  Street  Bridge, 
used  as  a  footpath  by  persons  having  occasion  to  pass  there.  When  the  city 
was  platted,  long  before  there  were  railroads  in  the  country,  this  narrow 
bench  was  platted  as  a  public  street  or  levee,  and  was  so  used  for  a  time,  but 
was  long  ago  abandoned  to  the  use  of  railroads.  On  August  14,  1902,  the 
plaintiff,  without  any  special  occasion  or  object,  walked  westward  from  the 
Union  Depot,  along  the  river  bank  and  upon  said  pathway  beyond  the  Robert 
Street  Bridge  and  nearly  to  the  Wabasha  Street  Bridge,  where  he  turned,  and 
retraced  his  way  along  the  same  path.  A  freight  train  going  westward  was 
then  passing  with  its  usual  noise  on  the  second  track  from  him.  Plaintiff 
turned,  and  looked  back  along  the  track  nearest  him,  which  was  visible  for 
about  500  feet,  when  further  view  was  cut  off  by  a  curve  and  obstructions. 
Seeing  no  train  or  engine  on  this  track,  plaintiff  proceeded  eastward  on  said 
path  at  an  ordinary  walk  for  about  50  paces,  when,  having  come  within  about 
100  feet  of  the  Robert  Street  Bridge  without  having  taken  any  further  pre- 

H  6.  Effect  of  violation  of  statutes  and  ordinances  regulating  speed  of  trains, 
see  note  to  Shatto  v.  Erie  R.  Co..  59  C.  C.  A.  5. 
See  Railroads,  vol.  41,  Cent  Dig.  H  1313,  1315. 


Digitized  by  VjOOQIC 


OARLIGH  V.  NORTHERN   PAC.  RY.  CX>.  239 

oantion,  at  a  place  where  said  pathway  was  11  feet  wide,  he  was  struck  on 
the  left  side  by  the  end  of  the  pilot  beam  of  defendant's  engine,  which,  with  a 
passenger  train,  was  coming  from  the  west  on  said  nearest  track  at  a  speed 
of  about  15  miles  an  hour ;  and  was  seriously  injured.  The  engineer,  who  was 
called  by  plaintiff,  testified  that  when  he  came  around  the  curve  and  saw  the 
plaintiff  the  latter  was  on  the  path  6  or  8  feet  from  the  track,  and  that  when 
the  engine  came  near  plaintiff  made  a  side  step  towards  the  track,  bringing 
himself  so  near  that  he  was  struck  by  the  end  of  the  pilot  beam ;  and  that 
when  plaintiff,  by  such  side-stepping,  suddenly  came  dangerously  near  to  said 
track,  the  engine  had  so  nearly  reached  the  place  of  collision  that  it  could  not 
be  stopped  before  striking  the  plaintiff.  No  bell  had  been  rung  or  whistle 
blown  on  the  ^igine  as  it  approached.  There  was  no  contradiction  in  the 
testimony,  and  at  the  close  of  plaintifTs  evidence  the  defendant  moved  that 
the  court  direct  the  Jury  to  render  their  verdict  in  favor  of  the  defendant,  on 
the  ground  that,  even  if  the  defendant  was  negligent,  the  plaintiff  was  guilty 
of  such  contributory  negligence  as  barred  his  right  to  recover  in  the  action. 
The  court  granted  the  motion,  and  by  its  direction  such  verdict  was  rendered. 

C.  N.  Dohs  and  E.  R,  Wakefield  (D.  A.  Haggard,  on  the  brieQ, 
for  plaintiff  in  error. 

L.  T.  Chamberlain  (C.  W.  Bunn,  on  the  brieO,  for  defendant  in  er- 
ror. 

Before  VAN  DEVANTER  and  HOOK,  Circuit  Judges,  and 
LOCHREN,  District  Judge. 

LOCHREN,  District  Judge,  after  stating  the  case  as  above,  de- 
livered the  opinion  of  the  court. 

1.  The  cross-examination  of  the  witness  Root  was  not  extended 
beyond  the  particular  circumstances  of  the  facts  about  which  he  had 
been  examined  by  plaintiff's  counsel.  If  the  disclosure  of  such  cir- 
cumstances, explanatory  of  the  very  matters  about  which  he  had  tes- 
tified on  his  direct  examination,  also  tended  to  establish  a  defense 
to  the  action,  such  tendency  constituted  no  valid  objection  to  the 
cross-examination.  Resurrection  Gold  Min.  Co.  v.  Fortune  Gold 
Min.  Co.,  129  Fed.  668,  64  C.  C.  A.  180. 

2.  The  Minnesota  statute  offered  in  evidence  is  a  private  act ;  and 
neither  it  nor  the  ordinances  of  the  city  of  St.  Paul,  also  offered  in 
evidence,  had  been  pleaded,  and  they  were  rightly  excluded.  1  Chit- 
ty's  PI.  238 ;  20  Encyc.  PI.  &  Prac.  596,  and  notes ;  Gen.  St.  Minn. 
^894,  §§  5251,  5252.  Besides,  this  proposed  evidence  had  no  bearing 
on  the  question  of  contributory  negligence,  upon  which  the  case 
was  disposed  of. 

3.  The  other  assignments  of  error  challenge  the  ruling  of  the 
court  that  upon  the  uncontroverted  facts  shown  by  the  evidence, 
the  plaintiff  was  guilty  of  such  contributory  negligence,  directly  re- 
sulting in  the  injury  which  he  sustained,  as  precluded  all  right  of 
recovery,  even  though  the  defendant  was  chargeable  with  negligence 
which  was  also  a  proximate  cause  of  the  injury. 

The  ruling  was  right.  The  law  recognizes  the  track  of  an  operated 
railroad  as  a  place  of  danger,  of  which  danger  a  view  of  the  track  con- 
veys notice;  and  that  when  a  person  goes  upon  such  track,  or  so 
near  as  to  be  within  the  overhang  of  the  cars  or  engine,  ordinary 
care  requires  that  he  be  alert  in  the  use  of  his  senses  of  sight  and 
hearing  to  guard  himself  from  harm.     And  no  reliance  on  the  exer- 
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cise  of  care  by  persons  in  control  of  the  movement  of  trains  or  en- 
gines will  excuse  any  lack  of  the  exercise  of  such  care  by  persons 
going  upon  such  tracks.  If  the  use  of  these  senses  is  interfered  with 
by  obstructions  or  by  noises,  ordinary,  reasonable  care  calls  for  pro- 
portionally increased  vigilance.  Blount  v.  Grand  Trunk  Ry.  Co.,  61 
Fed.  375,  9  C.  C.  A.  526;  Pyle  v.  Clark,  79  Fed.  744,  25  C.  C.  A,  190; 
C,  St.  P.,  M.  &  O.  Ry.  Co.  v.  Rossow,  117  Fed.  491,  54  C.  C.  A.  313 ; 
C.  &  N.  W.  Ry.  Co.  V.  Andrews  (C.  C.  A.)  130  Fed.  65.'  The  three 
cases  last  cited  were  decided  by  this  court,  and  pages  of  citations  of 
cases  from  this  court  and  all  the  courts  of  the  country  to  the  same 
effect  might  be  added.  In  this  case,  if  the  path  between  the  railroad 
tracks  and  the  river  was  a  dangerous  place,  the  danger  was  obvious, 
and  the  risk  was  voluntarily  and  needlessly  assumed  by  plaintiff,  who 
went  there  for  an  idle  stroll.  When,  after  turning  in  his  walk,  he 
looked  back  along  the  nearest  track,  his  view  of  it  extended  but  a 
short  distance,  when  it  was  cut  off  by  a  curve  and  obstructions.  Yet, 
without  looking  again,  or  bestowing  further  attention  to  the  situation, 
he  walked  along  at  an  ordinary  gait  about  50  paces,  or  150  feet ;  and, 
though  the  path  was  there  11  feet  wide,  just  as  the  engine  was  nearly 
opposite  him,  he  blundered,  and  came  by  a  side  step,  from  a  safe  dis- 
tance away,  so  close  to  the  track  that  he  was  immediately  struck  by 
the  end  of  the  pilot  beam.  That  he  was  grossly  negligent,  and  that 
his  negligence  was  a  proximate  cause  of  his  injury,  is  manifest. 

Since  the  argument  counsel  have  called  our  attention  to  the  de- 
cision by  the  Supreme  Court  of  Iowa  of  the  case  of  Camp  v.  Chicago 
Great  Western  Ry.  Co.  (recently  filed)  99  N.  W.  735.  An  employe 
of  the  company,  after  clearing  snow  from  a  switch  in  the  company's 
Marshalltown  yard,  started  along  the  track  to  a  toolhouse  182  feet 
distant ;  having  looked  back  along  the  track  without  seeing  any  en- 
gine. When  within  25  feet  of  the  toolhouse,  and  walking  on  the 
ends  of  the  ties,  he  was  struck  by  an  engine  which  came  up  on  the 
track  behind  him  faster  than  6  miles  an  hour,  which  is  the  limit  of 
speed  fixed  by  a  Marshalltown  ordinance.  Though  the  switchman 
had  taken  no  other  precaution,  the  conclusion  was  arrived  at  that  he 
would  have  reached  the  toolhouse  before  being  so  overtaken  had 
the  engine  not  exceeded  6  miles  an  hour.  The  Iowa  court  held  that 
the  switchman  had  the  right  to  rely  confidently  on  the  belief  that  no 
engine  would  be  run  on  that  track  faster  than  the  Marshalltown  or- 
dinance prescribed,  and  that  reasonable  care  did  not  require  that  he 
should  again  look  back,  or  walk  beyond  the  reach  of  passing  en- 
gines. We  do  not  find  this  decision  persuasive,  or  in  harmony  with 
the  settled  law  on  the  subject.  Such  ordinances  are  intended  to 
prevent  collisions  and  accidents  in  urban  communities.  The  limit 
of  speed  fixed  is  a  designation  by  the  municipal  council  of  the  de- 
gree of  care  which  shall  be  exercised  in  the  operation  of  railroads 
within  the  municipality.  To  exceed  the  rate  of  speed  so  fixed  as 
proper  and  sale  may  be  some  evidence  of  negligence;  but,  as  be- 
tween the  railroad  company  and  a  person  injured  or  put  in  danger, 
it  is  unlawful  only  in  the  sense  in  which  any  act  of  negligence  which 
injures  or  endangers  another  is  unlawful.  And  the  doctrine  of  con- 
tributory negligence  is  just  as  applicable  to  cases  of  negligence  in 

1  64  C.  C.  A.  390. 
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respect  to  ordained  rates  of  speed  as  to  any  other  species  of  negli- 
gence chargeable  to  a  railroad  company.  In  Pyle  v.  Clark,  decided 
by  this  court,  and  already  cited,  the  opinion  states  that  the  train 
which  struck  the  plaintiff's  team  was  running  at  about  15  miles  an 
hour,  in  violation  of  a  municipal  ordinance  which  prohibited  a  speed 
of  more  than  8  miles  an  hour,  yet  the  plaintiff  was  held  guilty  of  con- 
tributory negligence,  because,  after  looking  along  the  track,  he  al- 
lowed a  full  minute  to  elapse  before  driving  upon  the  track  without 
again  looking.  And  in  Blount  v.  Grand  Trunk  Ry.  Co.,  also  above 
cited,  gates  at  the  crossing  were  established  by  law  to  warn  travelers, 
but  it  was  held  that  the  fact  that  the  gates  were  open  when  a  train 
was  approaching  did  not  excuse  a  person  crossing  the  tracks  for  fail- 
ing to  look  and  listen.  The  well-settled  rule  of  law  is  that  no  reliance 
upon  the  exercise  of  care  by  a  railroad  company  will  excuse  a  lack 
of  the  exercise  of  proper  care  by  a  person  going  upon  a  railroad 
track,  or  so  near  as  to  be  in  danger  from  passing  trains. 

The  only  other  case  which  we  find  that  seems  to  hold  that  running 
faster  than  the  rate  of  speed  allowed  by  a  municipal  ordinance  has 
any  bearing  upon  the  matter  of  contributory  negligence  is  the  case 
of  Smith  V.  St.  Paul  City  Ry.  Co.,  79  Minn.  254,  82  N.  W.  577,  where 
damages  were  recovered  for  running  over  and  killing  a  dog  by  de- 
fendant's trolley  car  running  20  miles  an  hour,  in  violation  of  a  city 
ordinance  limiting  the  speed  to  10  miles.  The  court  conceded  that 
ordinarily  the  motorman  need  not  stop  for  dogs,  who  should  care  for 
themselves,  and  get  out  of  the  way  of  the  car,  yet  held  that  the  jury 
might  properly  determine  whether,  but  for  this  improper  rate  of 
speed,  in  violation  of  the  ordinance,  the  dog  would  not  in  that  instance 
probably  have  escaped.  Without  further  comment  on  these  cases,  it 
is  sufficient  to  say  that  we  adhere  to  the  prior  decisions  of  this  court. 

Affirmed. 

NOTE. 
Pleading  Private  Statutes. 

I.  In  Genebal. 

W  (Del.  1833)  A  private  act  must  be  pleaded  and  proved.— Cochran  v. 
Couper.  1  Har.  200. 

[b]  (Ga.l847)  Where  a  bank,  by  its  charter,  was  prohibited  from  dis- 
ooonting  notes  exceeding  in  amount  $2,500,  and  by  subsequent  statutes  was 
allowed  to  buy  larger  paper  for  certain  purposes,  in  an  action  by  the  bank 
on  a  note  for  more  than  that  sum,  the  plaintiff  need  not  aver  that  the  debt 
comes  within  the  subsequent  statutes.  The  courts  are  bound  to  observe  them 
without  being  pleaded.— Bond  v.  Central  Bank,  2  Ga.  (2  Kelly)  02. 

[c]  (Ind- 1866)  A  special  law  is  such  as  at  common  law  the  courts  would 
not  notice  unless  it  were  pleaded  and  proved  like  any  other  fact— Toledo.  L. 
&  B.  Ry.  Co.  V.  Nordyke,  27  Ind.  95. 

[dl  (Ind,  1885)  Private  statutes  must  be  pleaded,  for  courts  do  not  take 
Judicial  notice  of  them. — Crawfordsville  &  Southwestern  Turnpike  Co  v. 
Fletcher,  104  Ind.  97,  2  N.  B.  243. 

[e]  (Ky.  1882)  Act  1874;  limiting  the  time  of  bringing  suits  against  the  city 
Jtf  Covlnjfton,  is  not  a  private  statute  within  Civ.  Code,  §  119,  requiring  that 
to  pleading  a  private  statute  it  shall  be  sufficient  to  refer  to  it  by  stating  its 
ntle  and  the  day  on  which  it  became  a  law.— City  of  Covington  v.  Voskotter. 
80  Ky.  219. 

W  (Ky.  1898)  Civ.  Code,  §  119,  providing  that  no  "facts  of  which  judicial 
iM>tlce  is  taken,  exciting  private  statutes,  shall  be  stated  in  a  pleading," 
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does  not  require,  bat  permits,  tbe  pleading  of  such  ttatates. — ^Town  of  Cen- 
tral CJovlngton  v.  Welghaus,  44  S.  W.  ©85,  19  Ky.  Law  Rep.  1979. 

[g]  (Kj.  1896)  The  charter  of  a  municipal  corporation  is  not  a  priyate 
statute,  and  is  not  required  to  be  pleaded  in  any  case. — ^Town  of  CJentral  Oot- 
ington  T.  Welghaus,  44  S.  W.  985,  19  Ky.  Law  Rep.  1979. 

[h]  (Ky.  1901)  Acts  empowering  a  local  board  of  education  to  levy  a  tax 
to  pay  bonds  issued  for  school  purposes  are  not  private  statutes  which  must 
be  specially  pleaded,  but  are  general  laws  of  local  application. — ^Board  of  Edu- 
cation of  HawesvUle  v.  LouisvUle,  H.  &  St  L.  Ry.  Go.,  62  S.  W.  1125,  23 
Ky.  Law  Rep.  376. 

[i]  (Md.  1795)  An  act  of  assembly  authorisEed  the  governor  to  appoint  ar- 
bitrators to  settle  a  controversy  between  two  persons,  and  on  noncompliance 
with  their  award,  judgment  to  be  entered  in  court  on  the  award.  Held, 
that  such  act  was  a  private  act,  and  should  be  specially  set  forth. — ^Whetcroft 
V.  Dorsey,  3  Har.  A  McH.  357. 

[j]  (N.  H.  1858)  Private  statutes  and  by-laws  may  be  proved,  though  not 
set  out  in  pleading,  where  it  is  not  necessary  to  state  them  as  part  of  the 
cause  of  action. — Atlantic  Fire  Ins.  Co.  v.  Sanders,  36  N.  H.  252. 

[k]  (N.Y.  1824)  In  a  suit  against  a  bank,  the  objection  that  the  act 
incorporating  the  bank  was  a  private  act,  and  therefore  should  have  been 
set  forth  in  the  declaration,  as  showing  the  bank's  authority  to  establish  an 
office  at  a  certain  place,  cannot  be  considered  in  the  court  of  errors,  where 
it  does  not  appear  to  have  been  presented  to  the  Supreme  Court — Bank  of 
Utica  V.  Smedes,  3  Cow.  662. 

[1]  (N.  Y.  1895)  Laws  1867,  c  846,  Incorporating  the  New  York  Board  of 
Fire  Underwriters,  is  a  public  act  so  far  as  it  authorizes  the  board  to  pro- 
vide a  fire  patrol,  to  be  under  the  control  of  the  fire  department  while  on  duty 
at  a  fire,  with  "suitable  apparatus  to  save  and  preserve  property  or  life  at 
and  after  a  fire,"  and  gives  the  patrol  full  power  **to  enter  any  building  on 
fire,  or  which  may  be  exposed  to  or  in  danger  of  taking  fire  from  other  burn- 
ing buildings,"  and  not  within  Code  Civ.  Proc.  $  530,  relating  to  the  pleading 
of  private  acts. — New  York  Board  of  Fire  Underwriters  v.  Metropolitan 
Lloyds  of  New  York  City  (Sup.)  11  Misc.  Rep.  646,  33  N.  Y.  Supp.  547. 

[m]  (N.  C.  1891)  Laws  1848-49,  c.  82,  being  the  charter  of  the  North 
Carolina  Railroad  Company,  is  a  private  statute,  and  must  be  pleaded- — 
Town  of  Durham  v.  Richmond  &  D.  R.  Co.,  108  N.  C.  399,  12  S.  B.  1040. 

[n]  (Pa.  1898)  The  court  is  not  presumed  to  know  local  statutes  and  city 
ordinances,  but  they  must  be  specially  pleaded. — City  of  York  v.  Miller,  11 
York  Leg.  Rec.  138. 

[o]  (Tex.  1869)  Private  acts  or  such  as  confer  immunities  or  privileges  on 
Individuals  must  be  specially  pleaded.— Ryan  v.  State,  32  Tex.  280. 

II.   FOBM  AND  SUFFICIENOT. 

[a]  (Kan.  1860)  Under  Laws  1859,  p.  198,  $  99,  providing  that  in  pleading 
a  private  statute  it  is  sufficient  to  refer  to  the  statute  by  its  title  and  the 
day  of  its  approval,  and  the  court  must  take  notice  thereof,  an  omission  of 
the  date  of  approval,  especially  where  such  date  is  not  affixed  to  the  private 
law,  is  not  fatally  defective. — ^Territory  v.  Reybum,  McCahon,  134. 

[b]  (Ky.  1891)  A  plea  that  defendant  is  a  charitable  institution  organised 
under  a  special  act,  and  exempt  from  taxation,  is  defective,  under  Civ.  Code, 
§  119,  subsec.  2,  providing  that  in  pleading  a  private  statute  it  shall  be  suffi- 
cient to  refer  to  it  by  stating  Its  title,  and  the  day  on  which  it  became  a 
law,  where  it  does  not  state  either  of  such  facts. — ^Zabel  v.  Louisville  Bap- 
tist Orphans'  Home,  02  Ky.  89,  17  S.  W.  212,  13  L.  R.  A.  668. 

[c]  (Minn.  1800)  In  pleading  the  private  statutes  of  a  foreign  state,  the 
statute  itself,  or  at  least  so  much  as  is  material  to  the  case,  must  be  recited 
by  the  party  complaining  or  defending  under  it;  a  recitation  of  its  title 
alone  is  insufficient  Comp.  St.  c.  66,  SS  2,  7,  have  not  changed  this  rule 
in  Minnesota,  as  to  corporations  created  by  foreign  Legislatures, — Becht  t. 
Harris,  4  Minn.  504  (Oil.  394). 

[d]  (Ohio,  1878)  Courts  cannot  take  Judicial  notice  of  a  private  statute  un- 
less it  be  specially  pleaded;   and,  in  pleading  a  right  thereunder,  there  must 


Digitized  by  VjOOQIC 


LAZARUS  V.  STEINHARDT.  243 

be.  at  least,  a  reference  to  the  title  and  the  day  of  the  passage  thereof .— Pitts- 
burgh, C.  &  St.  L.  Ry.  Co.  V.  Moore.  33  Ohio  St  384.  31  Am.  Rep.  543. 

[e]  (Wis.  1858)  Under  CJode.  §  60,  providing  that  in  pleading  a  private  stat- 
ute or  a  right  derived  th^-efrom  it  shall  be  sufficient  to  refer  to  it  by  title 
and  the  day  of  its  passage,  and  that  the  courts  shall  thereon  take  judicial 
notice  of  it,  a  party  who  had  so  pleaded  a  private  statute  did  not,  by  ex- 
press reference  to  particular  provisions,  exclude  judicial  cognizance  from  all 
parts  of  the  statute,  except  those  so  specially  set  out — Hewitt  v.  Town  of 
Grand  Chute,  7  Wis.  282. 


(133  Fed.  522.) 

LAZARUS  V.  STEINHARDT  et  al. 

(Chrcuit  Court  of  Appeals,  Fifth  Circuit    November  7,  1904.) 

No.  1,404. 

t  Fraudulent  Conveyances— Homestead— Exemption. 

Where  a  debtor  fraudulently  conveyed  certain  of  his  assets  to  a  cor- 
poration, which  assets  were  subsequently  seized  by  a  receiver  appointed 
in  a  creditors'  suit  and  in  equity  belonged,  first  to  the  creditors  of  such 
corporation,  and,  second,  to  certain  other  creditors,  the  debtor's  wife 
was  not  entitled  to  the  deduction  of  a  homestead  exemption  from  the 
proceeds  thereof,  which  was  insufficient  to  pay  the  debts. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Georgia. 
The  following  is  the  opinion  of  the  District  Judge : 

SPEER,  District  Judge.  This  case  originated  In  a  iwroceeding  filed  by  the 
creditors  of  Max  Lazarus  to  subject  certain  assets,  which  they  claim  be- 
longed to  him,  which  they  found  in  the  hands  of  an  alleged  corporation 
called  the  Lazarus  Jewelry  Company.  The  complainants,  some  of  them  had 
judgment  liens,  and  I  believe  were  open-contract  creditors.  A  bill  was 
filed,  and  after  a  full  hearing  it  was  adjudged  that  the  property  in  question 
was  subject  to  the  claims  of  the  creditors.  In  the  meantime  it  had  been 
taken  possession  of  by  a  receiver.  The  property  thus  adjudged  to  be  sub- 
ject is  held  by  a  receiver  for  the  benefit  of  the  creditors.  The  title  to  this 
property  was  a  qualified  title,  it  is  true,  but  it  was  for  all  essential  purposes 
a  legal  title  in  the  hands  of  tlie  receiver,  with  the  obligation  on  his  part, 
onder  the  orders  of  the  court,  to  distribute  it  to  the  creditors.  The  charter 
of  the  Lazarus  Jewelry  Company  was  not  annulled.  That  is  evident  from 
the  fact  that  in  the  order  of  distribution  the  court  directed  that  claims  held 
by  the  creditors  of  the  Lazarus  Jewelry  Company  and  by  creditors  of  Max 
Larams  should  be  ratably  satisfied.  In  the  meantime  counsel  of  Mrs. 
Rosalie,  the  wife  of  Max  Lazarus,  applied  for  a  homestead  to  be  set  apart 
oat  of  that  fund.  The  petition  is  in  the  record,  and  it  fully  sets  out  the 
grounds,  subsequently  submitted  to  the  ordinary,  and  on  those  grounds,  after 
fall  argument,  the  court  felt  obliged  to  deny  the  exemption  sought  by  Mrs 
l^azarus.  A  decision  having  been  made  by  the  court  (In  re  Thompson  [D.  C] 
115  Fed,  924)  which,  in  the  opinion  of  the  learned  counsel  for  Mrs.  Lazarus, 
seemed  to  vary  somewhat  from  the  decision  which  I  have  Just  referred  to. 
he  made  application  to  the  court  to  withhold  the  distribution  of  the  assets 
and  to  preserve  the  status  of  the  property  until  he  could  go  before  the 
ordinary,  who  has  original  Jurisdiction,  and  make  application  for  an  exemp- 
tion conformably  to  the  laws  of  Georgia.  The  chancellor,  with  that  deference 
which  is  always  due  to  that  sex  which  is  perhaps  incorrectly  termed  the 
**weaker  sex,"  complied  with  the  wish  of  the  learned  counsel  and  held  the 
assets,  and  permitted  the  counsel  for  Mrs.  Lazarus  to  go  before  the  ordinary, 
but  at  the  same  time  directed  the  receiver  to  go  there  also  and  look  after 
the  Interests  of  the  trust.  The  hearing  was  had  before  the  ordinary,  and.  so 
far  as  the  technical  requisites  of  the  law  of  Georgia  were  involved,  that 
offldal  held  that  Mrs.  Lazarus  was  entitled  to  a  homestead.  So  she  is  so 
far  as  the  record  now  submitted  to  the  court  discloses,  and  the  decision  of 
the  ordinary  therefore   seems  to  be  right     Armed  and  equipped  ^(^^(4K(j|p 
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judgment  of  the  ordinary,  the  learned  counsel  now  apply  to  this  court  with 
a  request  that  a  portion  of  the  trust  funds  in  the  hands  of  the  recover  for 
the  benefit  of  the  creditors  sliall  be  appropriated  for  the  purpose  of  making 
good  the  decision  of  the  ordinary.  Now,  if  that  fund  was  the  property  of 
Max  Lazarus,  unquestionably  the  court  would  comply  with  the  wishes  of 
counsel  and  of  Mrs.  Lazarus,  but,  because  of  the  conduct  of  Max  Lazarus 
as  developed  by  the  proceedings  before  this  court,  this  has  become  a  trust 
fund,  the  title  to  which  is  in  the  creditors.  He,  therefore,  has  no  title  what- 
ever to  the  fund,  and  the  court  with  great  reluctance  feels  obliged  to  dis- 
allow the  claim  of  Mrs.  Lazarus  to  homestead  therein.  It  is  said  that  the 
court  took  a  different  view  of  this  subject  in  Re  Tliompson  (D.  C.)  115  Fed. 
924.    The  substance  of  that  case,  as  disclosed  in  the  headnote,  is  as  follows : 

"Under  the  provision  of  CJode  Oa.  §  2830,  which  declares  that  'a  debtor 
guilty  of  wilful  fraud  in  the  concealment  of  part  of  his  property  from  his 
creditors,  of  which  he  is  possessed  when  he  seeks  the  benefit  of  the  exemp- 
tion' shall  lose  the  benefit  of  such  exemption,  a  bankrupt  cannot  be  denied 
the  right  to  his  homestead  exemption  because  he  once  conveyed  the  land 
claimed  to  his  wife,  in  a  vain  attempt  to  evade  a  debt  where  it  was  recon- 
veyed  prior  to  the  bankruptcy  proceedings  and  was  scheduled  by  him  as  his 
property." 

The  distinction  between  that  case  and  this  is  very  obvious.  If  Mr.  Lazarus 
had  reconveyed  or  secured  reconveyance  of  the  property,  which  he  fraudu- 
lently conveyed  to  the  Lazarus  Jewelry  Company,  to  his  wife,  notwithstand- 
ing the  original  fraud  which  he  had  committed,  and  she,  after  the  reconvey- 
ance, had  sought  to  have  a  homestead  set  apart  in  that  property,  the  fraud 
thus  being  atoned,  it  would  be  competent  for  the  court  to  set  it  apart,  as  it 
did  in  Re  Thompson.  But  there  was  no  such  reconveyance  here.  The  prop- 
erty is  Just  where  Lazarus  left  it,  and  where  the  decision  of  the  court  put  it, 
and  where  we  find  it  when  we  come  to  make  this  decision. 

For  these  reasons,  we  are  constrained  to  deny  the  application  of  Mrs. 
Rosalie  Lazarus. 

John  R.  L.  Smith,  for  appellant. 

Jno.  P.  Ross,  Isaac  Hardeman,  Geo.  S.  Jones,  Clem  P.  Steed,  and 
A.  L.  Miller,  for  appellees. 

Before  PARDEE  and  SHELBY,  Circuit  Judges,  and  TOULMIN, 
District  Judge. 

PER  CURIAM.  According  to  the  record,  the  fund  in  the  hands 
of  the  lower  court,  and  out  of  which  Mrs.  Max  Lazarus,  the  appel- 
lant, claims  a  homestead,  belongs  in  equity,  first,  to  the  creditors  of 
the  Lazarus  Jewelry  Company,  and,  second,  to  the  complaining  credit- 
ors in  Steinhardt  v.  Max  Lazarus  and  the  Lazarus  Jewelry  Company. 
For  this  reason,  and  because  there  is  not  enough  to  go  around  and 
leave  any  fund  applicable  to  the  Lazarus  homestead,  the  ruling  of  the 
Circuit  Court  was  correct,  and  the  decree  appealed  from  is  affirmed. 
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(134  Fed.  331.) 

NORTHERN  SECURITIES  CO.  ▼.  HARRIMAN  et  aL 

(Circuit  Court  of  Appeals,  Third  Circuit    January  3,  1905.) 

No.  52, 

t  Appeal— Obdeb  Grantino  Pbeliminabt  iNxuifcnoN— Review. 

Where  the  opinion  of  a  Circuit  Court  in  granting  a  preliminary  Injunc- 
tion shows  that  the  judge  regarded  as  of  controlling  imi)ortance  the  fact 
that  an  order  denying  the  injunction  would  not  be  reviewable  by  appeal, 
the  rule  that  the  appellate  court  will  not  interfere  with  the  exercise  of 
the  discretionary  power  of  the  court  of  first  instance  unless  there  is 
strong  reason  for  It  does  not  apply,  and  the  question  of  the  right  to  the 
injunction  will  be  determined  on  the  merits. 

2.  (JOBPORATIONS— PUBCHASB  OF  STOCKS— CONSTBUCTION  OF  CONTRACT. 

A  contract  by  which  defendant,  the  Northern  Securities  Company,  ac- 
quired from  complainants  certain  shares  of  stock  of  the  Northern  Pacific 
Railway  Company,  Tield,  under  the  evidence,  to  have  been  one  of  purchase 
and  sale,  by  which  defendant,  on  payment  of  the  agreed  price,  became  the 
absolute  owner  of  the  shares,  free  from  any  trust  in  favor  of  the  com- 
plainants, and  free  to  distribute  the  same  pro  rata  among  all  its  stock- 
holders upon  the  entry  of  a  decree  declaring  it  to  be  an  Illegal  combina- 
tion, and  prohibiting  it  from  voting  or  receiving  dividends  on  such  stock. 

3.  Sake— Manneb  of  Distbibuting  Assets. 

Defendant  corporation  having  been  adjudged  an  illegal  combination  in 
restraint  of  Interstate  commerce,  and  enjoined  from  voting  or  receiving 
dividends  on  certain  railroad  stock  which  it  owned,  but  permitted  to 
transfer  the  same  to  its  stockholders,  a  plan  adopted  by  its  directors  and 
stockholders  to  distribute  the  same  pro  rata  among  all  its  stockholders 
was  equitable,  and  its  execution  should  not  be  enjoined. 

1  Appeai>-Obdeb  Gbantino  Pbeliminaby  Injunction— Review. 

It  is  a  proper  exercise  of  discretion  for  a  court  to  grant  a  preliminary 
injunction  where  the  bill  and  evidence  present  a  prima  facie  case  and 
raise  important  and  doubtful  questions  of  law  and  fact,  and,  unless  the 
injunction  is  granted  to  preserve  the  status  quo  until  the  hearing,  the  suit 
would  be  ineffective;  and  an  order  for  an  injunction,  granted  on  such 
grounds  after  the  court  has  given  due  consideration  to  the  balance  of  in- 
convenience and  injury  which  may  result  to  one  party  or  the  other,  should 
not  be  reversed  by  an  appellate  court  before  the  case  has  been  finally 
heard  and  determined  by  the  court  below  on  full  proofs.  Per  Gray,  Cir- 
cuit Judge,  dissenting. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  New  Jersey. 

Elihu  Root  and  John  G.  Johnson,  for  appellant. 
D.  T.  Watson  and  Wm.  D.  Guthrie,  for  appellees. 

Before  ACHESON,  DALLAS,  and  GRAY,  Circuit  Judges. 

DALLAS,  Circuit  Judge.  This  is  an  appeal  by  the  Northern  Se- 
curities Company  from  a  decree  of  the  Circuit  Court  for  the  District 
of  New  Jersey  awarding  a  preliminary  injunction,  by  which  that  com- 
pany was  restrained  from  disposing  of  717,320  shares  of  the  common 
stodc  of  the  Northern  Pacific  Railway  Company.  It  appears  from  the 
opinion  of  the  learned  judge  of  the  court  below  that  in  granting  this 
injunction  he  was  materially  influenced  by  the  consideration  that  the 
questions  involved  were,  as  he  viewed  them,  serious  and  doubtful,  and 
that  a  decision  by  him  denying  the  injunction  would,  if  made,  not  be 
reviewable  upon  appeal.     We  think  that  upon  this  ground  he  was  justi- 
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fied  in  requiring  that  the  status  quo  should  be  preserved,  and  the  sub- 
ject-matter of  the  controversy  be  withheld  from  dissipation  tintil  the 
judgment  of  this  court  could  be  obtained.  But  now  the  substantial 
rights  of  the  parties  only  need  be  considered,  and  whether  the  injunc- 
tion should  stand  or  be  dissolved  ought,  in  our  judgment,  to  be  deter- 
mined upon  the  merits,  and  without  further  delay.  Western  Union 
Telegraph  Company  v.  Pennsylvania  Railroad  Company,  123  Fed.  33- 
36,  59  C.  C.  A.  113.  There  have  been  cases,  it  is  true,  in  which  it  has 
been  held  that,  where  the  court  of  first  instance  has  unreservedly  ex- 
ercised its  discretion  in  granting  or  refusing  a  preliminary  injunction, 
its  action  ought  not  to  be  interfered  with  by  an  appellate  court,  "unless 
there  is  some  strong  reason  for  it."  Massie  v.  Budk,  128  Fed.  31,  62  C 
C.  A.  535.  But  to  the  circumstances  of  this  case  those  rulings  are  in- 
apposite. Attentive  reading  of  the  opinion  of  the  learned  judge  of  Ae 
Circuit  Court  has  satisfied  us  that  he  regarded  the  fact  that  an  appeal 
would  not  lie  from  a  denial  of  the  injunction  as  "of  controlling  impor- 
tance," and  that  his  decision  was  made  with  the  understanding  that 
the  defendant  below  would  be  entitled  to  invoke  a  complete  adjudication 
of  the  entire  controversy  by  this  court ;  and  we  think  that  reason  and 
justice  demand  that  such  an  adjudication  shall  not  be  further  post- 
poned. The  injunction  complained  of  precludes  the  enjoyment  of 
rights  of  ownership  in  property  of  great  value.  The  facts  upon  which 
the  propriety  of  upholding  it  depends  are  unquestionably  disclosed  in 
the  record  before  us,  and  the  principles  by  which  the  legality  of  the 
order  awarding  it  must  be  tested  are  indubitable,  and  may  be  as  readily 
applied  now  as  at  any  time  hereafter.  The  only  substantial  question  is 
as  to  whether  the  decree  below  was  accordant  with  law,  and  that  ques- 
tion this  court  could  not  refuse  to  determine  without,  in  effect,  re- 
nouncing the  appellate  jurisdiction  which  Congress  has  expressly  con- 
ferred upon  it. 

In  November,  1901,  the  Northern  Securities  Company  was  incor- 
porated under  the  laws  of  the  state  of  New  Jersey.  Its  total  author- 
ized capital  stock  was  $400,000,000,  divided  into  4,000,000  shares  of 
the  par  value  of  $100  each.  The  amount  of  the  capital  stock  with 
which  the  corporation  could  commence  business  was  fixed  at  $30,000. 
Its  duration  was  to  be  perpetual,  and  its  objects  were  certified  to  be, 
inter  alia,  as  follows: 

"(1)  To  acquire  by  purchase,  subscription  or  otherwise,  and  to  hold  as  in- 
vestment, any  bonds  or  other  securities  or  evidences  of  indebtedness,  or  any 
Bhares  of  capital  stock  created  or  Issued  by  any  other  corporation  or  corpora- 
tions, association  or  associations,  of  the  state  of  New  Jersey  or  of  any  other 
state,  territory  or  country. 

"(2)  To  purchase,  hold,  sell,  assign,  transfer,  mortgage,  pledge,  or  otherwise 
dispose  of,  any  bonds  or  other  securities  or  evidences  of  indebtedness  created 
or  Issued  by  any  other  corporation  or  corporations,  association  or  associations, 
of  the  state  of  New  Jersey,  or  of  any  other  state,  territory  or  country,  and, 
while  owner  thereof,  to  exercise  all  the  rights,  powers  and  privileges  of  owner- 
ship. 

"(3)  To  purchase,  hold,  sell,  assign,  transfer,  mortgage,  pledge  or  otherwise 
dispose  of  shares  of  the  capital  stock  of  any  other  corporation  or  corporations, 
association  or  associations,  of  the  state  of  New  Jersey,  or  of  any  other  state, 
territory  or  country;  and,  while  owner  of  such  stock,  to  exercise  aU  the 
rights,  powers  and  privileges  of  ownership,  including  the  right  to  vote  there- 
on." 


Digitized  by  VnOOQ IC 


NORTHERN  SECURITIES  CO.  V.  HARRIMAN.  247 

The  Securities  Company  was  promptly  organized  in  pursuance  of  its 
certificate  of  incorporation,  from  which  the  foregoing  clauses  have  been 
extracted,  and  very  shortly  thereafter  the  associate  stockholders  of 
the  Great  Northern  Railway  Company  transferred  to  the  Securities 
Company  a  controlling  interest  in  the  capital  stock  of  the  Great  North- 
em  Railway  Company  upon  an  agreed  basis  of  exchange  of  $180  par 
value  of  the  capital  stock  of  the  Northern  Securities  Company  for  each 
share  of  the  capital  stock  of  the  Great  Northern  Railway  Company,  and 
the  associate  stockholders  of  the  Northern  Pacific  Railway  Company 
assigned  and  transferred  to  the  Northern  Securities  Company  a  ma- 
jority of  the  capital  stock  of  the  Northern  Pacific  Railway  Company 
upon  an  agreed  basis  of  exchange  of  $115  par  value  of  the  capital 
stock  of  the  Northern  Securities  Company  for  each  share  of  the  capital 
stock  of  the  Northern  Pacific  Railway  Company.  For  the  stock  of 
these  railway  companies,  whether  transferred  as  above  stated,  or  sub- 
sequently acquired  upon  the  same  basis,  and  also  for  about  $7,522,000 
paid  to  it  in  cash,  the  Securities  Company  issued  its  stock  certificates 
in  the  following  form : 

Authorized  Capital  Stock,  $400,000,000. 

No. ^  Shares. 

Northern  Securities  Company. 

Incorporated  and  R^^tered  Under  the  Laws  of  the  State  of  New  Jersey. 

This  Certifies  that is  the  registered  holder  of Shares  of  the 

Capital  stodc  of  the  Northern  Securities  Company  of  One  hundred  dollars 
each,  transferable  only  on  the  books  of  the  company  by  the  holder  hereof.  In 
person  or  by  duly  authorized  attorney,  upon  surrender  of  this  certificate. 

This  certificate  shall  not  become  valid  until  countersigned  by  the  transfer 
agent  and  also  by  the  registrar  of  transfers. 

In  testimony  whereof,  the  said  company  has  caused  this  certificate  to  be 
signed  by  its  President  and  Treasurer  this day  of ,  A.  D.  190-. 


Treasurer.  President. 

Conntersigned  this day  of ,  A.  D.  190-. 


Transfer  Agent. 

Conntersigned  and  Registered  this day  of ,  A.  D.  190-. 

Manhattan  Trust  Company, 
Registrar  of  Transfers. 

By , 

Shares,  $100  each.  Secretary. 

In  March,  1902,  a  bill  was  exhibited  by  the  United  States,  in  the 
Circuit  Court  for  the  District  of  Minnesota,  against  the  Northern 
Securities  Company,  the  Northern  Pacific  Railway  Company,  the  Great 
Nordiem  Railway  Company,  James  J.  Hill,  William  P.  Clough,  D. 
Willis  James,  John  S.  Kennedy,  J.  Pierpont  Morgan,  Robert  Bacon, 
Geoi^e  F.  Baker,  and  Daniel  Lamont.  The  object  of  this  bill  was  to 
restrain  the  violation  of  the  act  of  Congress  of  July  2,  1890,  c.  647, 
§  1,  26  Stat.  209  [U.  S.  Comp.  St.  1901,  p.  3200],  entitled  "An  act  to 
protect  trade  and  commerce  against  unlawful  restraints  and  monopo- 
lies," and  the  suit  which  it  originated  was  so  proceeded  with  that  in 
April,  1903,  the  said  Circuit  Court  adjudged  and  decreed: 

**That  the  defendants  above  named  have  heretofore  entered  into  a  combina- 
tion OT  conspiracy  in  restraint  of  trade  and  commerce  among  the  several 
states,  such  as  an  act  of  Congress  approved  July  2,  1890,  entitled  *An  act  to 
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protect  trade  and  commerce  against  unlawful  restraints  and  monopollea/  de- 
nounces as  illegal ;  that  all  the  stock  of  the  Northern  Pacific  Railway  Com- 
pany and  all  the  stock  of  the  Great  Northern  Railway  Company  now  claimed 
to  be  held  and  owned  by  the  defendant  the  Northern  Securities  Company  was 
acquired  and  is  now  held  by  it  in  virtue  of  such  combination  or  conspiracy  In 
restraint  of  trade  and  commerce  among  the  several  states ;  that  the  Northern 
Securities  Company,  its  officers,  agents,  servants,  and  employes,  be,  and  they 
are  hereby,  enjoined  from  acquiring  or  attempting  to  acquire  further  stock  of 
either  of  the  aforesaid  railway  companies ;  that  the  Northern  Securities  Com- 
pany be  enjoined  from  voting  the  aforesaid  8to<^  which  it  now  holds  or  may 
acquire,  and  from  voting  at  any  meeting  of  the  stockholders  of  either  of  the 
aforesaid  railway  companies,  and  from  exercising  or  attempting  to  exercise 
any  control,  direction,  supervision,  or  influence  whatsoever  over  the  acts  and 
doings  of  said  railway  companies,  or  either  of  them,  by  virtue  of  its  holding 
such  stock  therein ;  that  the  Northern  Pacific  Railway  Company  and  the  Great 
Northern  Railway  Company,  their  officers,  directors,  servants,  and  agents,  be, 
and  they  are  hereby,  respectively  and  collectively  enjoined  from  permitting  the 
stock  aforesaid  to  be  voted  by  the  Northern  Securities  Company,  or  in  its  be- 
half by  its  attorneys  or  agents,  at  any  corporate  election  for  directors  or  of- 
ficers of  either  of  the  aforesaid  railway  companies,  and  that  they,  together 
with  their  officers,  directors,  servants,  and  agents,  be  likewise  enjoined  and 
respectively  restrained  from  paying  any  dividends  to  the  Northern  Securities 
Company  on  account  of  stock  in  either  of  the  aforesaid  railway  companies 
which  it  now  claims  to  own  and  hold;  and  that  the  aforesaid  railway  com- 
panies, their  officers,  directors,  servants,  and  agents,  be  enjoined  from  per- 
mitting or  suffering  the  Northern  Securities  Company,  or  any  of  its  officers 
or  agents,  as  such  officers  or  agents,  to  exercise  any  control  whatsoever  over 
the  corporate  acts  of  either  of  the  aforesaid  railway  companies.    •    •    •  •» 

Upon  March  14,  1904,  this  decree  was  affirmed  by  the  Supreme 
Court  of  the  United  States  (193  U.  S.  197,  24  Sup.  Ct  436,  48  L.  Ed. 
679),  and  thereupon,  viz.,  on  March  22,  1904,  the  board  of  directors  of 
the  Securities  Company  adopted  the  following  preambles  and  resolu- 
tions : 

"Whereas,  in  the  course  of  Its  business,  this  company  has  acquired  and 
now  holds  1,537,594  shares  in  the  capital  stock  of  the  Northern  Pacific  Railway 
Company,  and  1,181,242  shares  in  the  capital  stock  of  the  Great  Northern 
Railway  Company;   and 

"Whereas,  in  a  suit  brought  by  the  United  States  against  this  company,  the 
said  railway  companies,  and  others,  this  company  has  been  enjoined  from  vot- 
ing upon  the  shares  of  either  of  the  said  railway  companies,  and  each  of  the 
said  railwigr  companies  has  been  enjoined  from  paying  to  this  company  any 
dividends  upon  any  of  the  shares  of  such  railway  company,  held  by  this 
company;   and 

"Whereas,  this  company  has  issued,  and  there  are  now  outstanding,  8,954,000 
shares  of  its  own  capital  stock ;  and  * 

"Whereas,  this  company  desires  and  intends  to  comply  with  the  decree  In 
the  said  suit  fully  and  unreservedly,  and  without  delay : 

"Resolved,  in  consideration  of  the  premises,  it  is  declared  necessary  and 
desirable  for  this  company  so  to  reduce  its  present  stock  as  will  enable  It, 
without  delay,  in  connection  with  such  reduction,  to  distribute  among  its 
shareholders  the  shares  of  capital  stock  of  said  railway  companies  held  by  it 

"Resolved,  that  the  board  of  directors  of  this  company  hereby  declares  It 
advisable  that  article  (4th)  of  this  company's  certificate  of  incorporation  be 
amended,  so  as  to  read  as  follows : 

"  *Fourth. — ^The  capital  stock  of  this  company  Is  hereby  reduced  to  three 
million  nine  hundred  fifty-four  thousand  dollars  ($3,954,000),  and  shall  here- 
after be  three  million  nine  hundred  and  fifty-four  thousand  dollars  ($3,954,000), 
divided  into  thirty-nine  thousand  five  hundred  forty  (39,540)  shares  of  one 
hundred  dollars  ($100)  each.  Such  reduction  of  capital  stock  shall  be  ac- 
complished by  each  holder  of  outstanding  shares  of  this  company's  stock  sur- 
rendering to  the  company,  for  retirement,  ninety-nine  (09)  per  centum  of  the 
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shares  held  by  him.  Upon  the  surrender  to  this  company,  by  any  shareholder, 
of  the  entire  number  of  shares,  and  parts  of  shares  of  this  company's  stock, 
which  he  is  hereby  required  to  surrender,  this  company  will  assign  to  him,  for 
each  share  so  surrendered,  thirty-nine  dollars  and  twenty-seven  cents  ($39.27) 
of  the  stock  of  the  Northern  Pacific  Railway  Company,  and  thirty  dollars  and 
Berenteen  cents  ($30.17)  of  the  preferred  stock  of  the  Great  Northern  Railway 
Company,  and  proportional  amounts  thereof  for  fractional  shares  of  the  stock 
of  this  company.  The  board  of  directors  or  executive  committee  from  time  to 
dme  Bliall  make  such  rules  and  regulations  as  it  shall  deem  necessary  or  con- 
Tenient  for  carrying  out  the  provisions  hereof,  and  all  matters  pertaining  to 
the  surrender  and  retirement  of  the  stock  of  this  company,  or  to  the  assign- 
ment and  transfer  of  the  stocks  of  the  said  railway  companies,  hereby  con- 
templated, shall  be  under  the  direction  of  the  board.  For  the  purposes  hereof, 
the  stockholders  of  this  company,  and  the  number  of  shares  held  by  them, 
respectively,  shall  be  determined  from  the  stock  transfer  books  of  the  com- 
pany, which,  for  such  determination,  shall  be  closed  at  a  day  and  hour  to  be 
detormined  by  resolution  of  the  board.' 

"Resolved,  that  a  meeting  of  the  stockholders  of  this  company  for  the  pur- 
pose of  taking  action  upon  the  said  alteration  of  the  certificate  of  incorpora- 
tion of  this  company,  and  also  upon  such  other  business  as  may  come  before 
the  meeting,  be,  and  is  hereby,  called,  to  be  held  at  the  general  ofiices  of  this 
company  in  the  city  of  Hoboken,  county  of  Hudson,  and  state  of  New  Jersey, 
at  U  o'clock  a.  m.  on  April  21,  A.  D.  1904." 

Notice  of  a  meeting  of  the  stockholders  of  the  Securities  Company 
was  accordingly  given,  and  such  meeting  was  duly  held  upon  April  21, 
1904.  At  that  meeting  the  stock  of  the  company  was  reduced  99  per 
centum,  and  the  proposed  pro  rata  distribution  of  the  stock  of  the 
Northern  Pacific  Railway  Company  and  of  the  preferred  stock  of  the 
Great  Northern  Railway  Company  to  and  amongst  the  shareholders 
of  the  Securities  Company  was  assented  to.  This  was  followed  by  the 
institution  of  the  present  suit,  wherein  the  complainants  alleged  "that 
the  defendant  Northern  Securities  Company  threatens  and  intends  to 
distribute  the  shares  of  stock  of  each  of  said  Great  Northern  and  North- 
era  Pacific  Railway  companies  pro  rata  amongst  its  stockholders  in  dis- 
regard of  the  rights  of  your  orators,  and  that,  if  said  defendant  North- 
em  Securities  GDmpany  be  not  enjoined  from  so  doing  by  this  court, 
such  distribution  will  be  forthwith  made,  and  the  stock  of  the  Northern 
Pacific  Railway  Company  belonging  to  your  orators,  and  to  which  they 
are  entitled,  will  be  lost  to  your  orators.  *  *  *"  The  bill  accord- 
ingly prayed  for  an  injunction,  and  thereupon,  and  on  affidavits  and 
exhibits,  tiie  injunction  now  in  question  was  awarded. 

The  appellees  averred  in  their  bill,  and  their  counsel  have  contended 
in  argument,  that  the  shares  of  railway  stock  in  question  were  acquired 
by  the  Securities  Company  under  and  subject  to  an  alleged  agreement 
(which  will  be  presently  more  particularly  referred  to)  that  it  would 
hold  them  "as  custodian,  depositary,  or  trustee,"  and  that  the  "legal 
and  equitable  owners  of  said  shares  of  stock  of  said  railway  companies 
were  and  are  the  several  parties  who  originally  exchanged  the  same 
for  stock  of  the  Northern  Securities  Company,  or  their  assigns."  On 
the  other  hand,  the  appellant,  the  Securities  Company,  insists  that  it 
acquired  the  railway  shares  referred  to  by  absolute  purchase  thereof, 
and  that  consequently  it  became  and  now  is  vested  with  the  equitable 
as  well  as  the  legal  title  thereto.  The  issue  thus  presented  is  of  pri- 
mary importance,  and  the  proofs  leave  us  in  no  doubt  as  to  the  facts 
upon  which  it  must  be  determined.    That  the  transaction,  at  least  in 
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form,  and  prima  facie  in  substance,  was  one  of  purchase  and  sale,  is 
manifest.  The  resolution  which  authorized  the  acquisition  of  the  rail- 
way stock  on  behalf  of  the  Securities  Company  was  adopted  by  its 
board  of  directors  at  a  meeting  at  which  Mr.  Harriman  was  present 
as  a  member  of  the  board,  and  the  only  authority  it  ccmferred  was  "to 
purchase  said  stock  *  *  *  at  an  aggregate  price  of  $91,407,600, 
payable,  as  to  $82,491,871  thereof,  in  the  fully  paid-up  and  nonassess- 
able Bhares  of  the  capital  stock  of  this  company  at  par,  and  as  to  $8,915,- 
629  in  cash."  It  is  obvious  that  this  resolution  contemplated  a  "pur- 
chase," and  not  a  bailment  or  trust ;  and  that  it  accurately  stated  the 
nature  and  terms  of  the  contract  which  was  actually  made  by  and  with 
the  Securities  Company  is  unequivocally  shown  by  what  was  done  in 
pursance  of  it.  The  railway  shares  were  unconditionally  assigned  to 
that  company.  The  price  specified  in  the  resolution  was  paid  by  it,  and 
this  payment  was  made  partly  in  cash  and  partly  in  shares  of  its  own 
stock,  for  which  corporate  certificates  in  the  ordinary  form  were  deliv- 
ered and  accepted.  The  cash  so  paid,  which  amounted  to  about 
$7,522,000,  was  (as  is  stated  in  the  bill)  "used  for  the  purchase  of  other 
property  and  for  corporate  purposes."  The  complainants  received  divi- 
dends upon  the  stock  that  was  issued  to  them,  which  were  paid  out  of 
the  general  funds  of  the  Securities  Company ;  and  by  its  indenture  to 
the  Equitable  Trust  Company  of  New  York  the  Oregon  Short  Line 
Railroad  Company  irrefutably  asserted  its  ownership  of  the  Securities 
Company  stock  which  it  thereby  pledged.  It  is  claimed,  however,  that 
notwithstanding  these  facts  the  beneficial  interest  in  the  railway  stock 
was  not  transferred  to  the  Securities  Company,  because,  as  the  appellees 
allege,  the  transfer  was  made  under  the  terms  of  an  agreement  which 
they  say  was  made  by  James  J.  Hill,  J.  Pierpont  Morgan,  and  others, 
owning  or  controlling  a  majority  of  the  capital  stock  of  the  Great 
Northern  Railway  Company,  and  a  majority  of  the  common  capital 
stock  of  the  Northern  Pacific  Railway  Company,  "to  organize  a  holding 
company,  *  *  *  and  that  said  holding  company  should  acquire 
and  permanently  hold  a  majority  of  the  shares  of  the  capital  stodc  of 
said  Great  Northern  and  Northern  Pacific  Companies,  and  control  the 
operations  and  management  thereof  in  perpetuity,  and  that  the  then 
existing  holders  of  such  railway  shares  should  deposit  the  same  with 
said  holding  company" ;  and  that  "in  pursuance  of  said  agreement  said 
Northern  Securities  Company  was  organized,  *  *  *  and  forth- 
with agreed  to  acquire  and  hold  the  shares  of  said  railway  stocks,  as 
aforesaid,  as  custodian,  depositary,  or  trustee,  and  to  issue  in  exchange 
therefor  its  own  share  certificates  upon  said  agreed  basis."  The  agree- 
ment thus  set  up  is  not  in  accord  with  the  documentary  evidence  which 
has  been  referred  to,  and  to  establish  its  existence  a  dear  preponderance 
of  proof  should  at  least  be  required,  whereas,  in  our  opinion,  it  conclu- 
sively appears  that  no  such  agreement  was  ever  made.  Mr.  Harriman 
himself  has  distinctly  testified  that  the  Northern  Pacific  stock  in  ques- 
tion was  sold;  that  the  transaction  was  not  an  exchange;  that  he, 
principally,  negotiated  the  sale ;  and  that  there  was  not  attached  to  the 
negotiations  any  condition  except  as  to  price.  And  to  the  same  eflFect 
is  his  affidavit  in  this  case,  in  which  he  deposed  that  he  was  urged  by 
Messrs.  Morgan  &  Co.  to  dispose  of  the  Northern  Pacific  stock  held  by 
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the  Oregon  Short  Line  Company,  and  that  "they  further  stated  that, 
upon  the  organization  of  the  proposed  holding  company/'  not  that  it 
would  take  as  custodian  or  trustee,  but  that  "they  would  be  prepared 
to  purchase  tihe  holdings  of  stock  of  the  Northern  Pacific  owned  by  the 
Ongoa  Short  Line,  and  pay  therefor  in  the  stock  of  the  holding  com- 
pany." These  statements  of  that  one  of  the  complainants  having  most 
knowledge  of  the  subject,  confirmed,  as  they  are,  by  the  other  evidence, 
make  it  quite  impossible  to  believe  that  the  railway  stock  was  received 
by  the  Securities  Company  merely  as  a  custodian  or  depositary.  The 
only  agreement  upcm  which  it  was  transferred  was  an  unqualified 
agreement  of  sale,  and  the  fact  that  the  design  with  which  the  Securi- 
ties Company  was  organized  has  been  compulsorily  abandoned  has  not 
divested  or  in  any  way  affected  the  absolute  title  which,  by  executed 
contract  of  purchase,  it  acquired.  Undoubtedly,  it  was  anticipated  by 
the  complainants,  as  by  all  concerned,  that  the  rights  ordinarily  incident 
to  the  ownership  of  stock,  including  the  right  to  vote  and  to  receive 
dividends,  would  be  exercisable  as  to  this  stock  by  the  Securities  Com- 
pany. But  expectation  is  not  contract,  and  therefore  the  frustration 
of  this  anticipation  cannot  be  said  to  have  occasioned  a  failure  of  con- 
sideration. The  only  consideration  agreed  upon  was  payment  of  the 
price,  and  admittedly  that  payment  was  made.  The  situation,  then,  is 
this:  The  Northern  Securities  Company  is  the  owner  of  1,537,694 
shares  of  the  stock  of  the  Northern  Pacific  Railway  Company,  and 
1,181,242  shares  of  the  stock  of  the  Great  Northern  Railway  Company, 
which  it  has  been  restrained,  at  the  suit  of  the  United  States,  from  vot- 
ing or  receiving  dividends  upon,  and  in  view  of  this  restraint  all  parties 
agree  that  it  should  not  continue  to  hold  them.  It  accordingly  pro- 
poses to  assign  them  pro  rata  to  its  shareholders,  including  not  less  than 
2,500  persons,  whose  shares  were  unquestionably  acquired  by  purchase 
and  who  are  not  parties  to  this  suit ;  and  as  such  disposition  of  them 
would  effect  a  ratable,  and  therefore  equitable,  division  of  them  amongst 
all  who  are  entitled  to  participate  in  a  distribution  of  the  corporate  as- 
sets, we  are  of  opinion  that  the  injunction  which  prohibited  it  should 
no  longer  remain  in  force. 

If  the  question  before  us  had  been  involved  and  decided  in  the  suit 
of  the  United  States  v.  The  Northern  Securities  Company,  or  if  it  had 
been  passed  upon,  though  but  incidentally,  by  the  Supreme  Court  of  the 
United  States  in  disposing  of  the  appeal  in  that  case,  we,  of  course, 
would  not  regard  it  as  an  open  one.  But  it  was  neither  decided  nor 
considered  at  any  stage  of  that  litigation.  The  petition  or  bill  of  the 
United  States  did  pray,  inter  alia,  that  the  stockholders  of  the  railroad 
companies  who  had  exchanged  their  stock  therein  for  stock  of  the 
Northern  Securities  Company  should  be  required  to  surrender  any 
stock  of  the  Northerr  Securities  Company  so  acquired  and  held  by 
tiiem,  and  to  accept  therefor  the  railway  stock  "in  exchange  for  which 
tfie  same  was  issued" ;  but  the  decree,  in  so  far  as  it  was  mandatory, 
went  no  further  than  to  prohibit  the  doing  of  "the  specific  things  which, 
being  done,  would  effect  the  result  denounced  by  the  act."  193  U.  S. 
356,  24  Sup.  Ct.  465,  48  L.  Ed.  679.  This  was  all  that  was  requisite, 
and  it  was  accomplished  by  that  part  of  the  decree  which  has  been 
already  quoted;    and  the  added  clause,  though  apparently  suggested 


Digitized  by  VnOOQ IC 


252  67  C.  C.  A.  REPORTS, 

by  the  prayer  of  the  bill  to  which  we  have  referred,  was  obviously  not 
intended  to  have  any  obligatory  effect.  It  was  permissive  merely,  and 
this  so  plainly  appears  from  its  terms  that  it  is  necessary  only  to 
direct  attention  to  them.  They  are:  "But  nothing  herein  contained 
shall  be  construed  as  prohibiting  the  Northern  Securities  Company  from 
returning  and  transferring  to  the  stockholders  of  the  Northern  Pacific 
Railway  Company  and  the  Great  Northern  Railway  Company,  re- 
spectively, any  and  all  shares  of  stock  in  either  of  said  railway  com- 
panies which  said  the  Northern  Securities  Company  may  have  hereto- 
fore received  from  such  stockholders  in  exchange  for  its  own  stock; 
and  nothing  herein  contained  diall  be  construed  as  prohibiting  the 
Northern  Securities  Company  from  making  such  transfer  and  assign- 
ment of  the  stock  aforesaid  to  such  person  or  persons  as-  may  now  be 
the  holders  and  owners  of  its  own  stock  originally  issued  in  exchange 
or  in  payment  for  the  stock  claimed  to  have  been  acquired  by  it  in  the 
aforesaid  railway  companies."  This  decree  was  affirmed  in  its  entirety, 
and  without  modification,  and  thereafter  the  three  principal  complain- 
ants in  the  present  case  applied  to  the  Circuit  Court  for  the  District  of 
Minnesota  for  leave  to  intervene  in  the  suit  in  which  it  had  been  made. 
The  ground  of  that  application  was  substantially  the  same  as  that  upon 
which  this  bill  is  founded ;  but  in  denying  it  the  court  said : 

•*The  decree  was  wholly  prohibitory.  It  enjoined  the  doing  of  certain 
threatened  acts,  and  so  long  as  these  acts  are  not  done  it  enforces  itself,  and 
no  further  action  looking  to  its  enforcement  is  deemed  essential  In  its  bill 
of  complaint  the  United  States  prayed,  among  other  things,  for  a  mandatory 
injunction  against  the  Securities  Company  requiring  it  to  recall  and  cancel  the 
certificates  of  stock  which  it  had  issued  and  to  surrender  the  stock  of  the  two- 
railway  companies  in  exchange  for  which  its  stock  had  been  issued.  This 
prayer  for  relief  was  denied.  The  court  doubted  its  power  to  command  stock- 
holders of  the  Securities  CJompany,  who  had  not  been  served  with  process, 
and  were  not  before  the  court  otherwise  than  by  representation  (if,  indeed, 
they  were  present  by  representation),  to  surrender  stock  which  was  in  their 
possession  and  to  take  other  stock  in  lieu  thereof.  It  accordingly  contented 
itself  with  an  order  which  rendered  the  stock  of  the  two  railway  companies, 
so  long  as  it  was  in  the  hands  of  the  Securities  Company,  valueless  for  the 
purpose  of  carrying  out  the  objects  of  the  unlawful  combination  in  restraint 
of  interstate  trade.  The  government  was  satisfied  with  the  relief  which  it 
obtained,  and  expresses  itself  as  fully  satisfied  therewith  at  the  present  time. 
•  ♦  ♦  It  is  true  that  the  decree  contained  a  provision,  in  substance,  that 
nothing  therein  contained  should  be  construed  as  prohibiting  the  Securities 
Company  from  returning  to  the  stockholders  of  the  Northern  Pacific  Railway 
Company  and  the  Great  Northern  Railway  Company  any  and  all  shares  of 
stock  in  either  of  said  railway  companies  which  the  Northern  Securities  Com- 
pany had  acquired  in  exchange  for  its  own  stock,  and  that  nothing  therein 
contained  should  be  construed  as  prohibiting  the  Securities  Company  from 
making  such  transfer  of  the  stock  aforesaid  to  such  person  or  persons  as  had 
become  the  owners  of  its  own  stock  originally  issued  in  exchange  for  stock. 
in  the  two  railway  companies.  But  this  provision  was  merely  permissive.  It 
did  not  command  that  the  stock  should  be  returned,  or  exclude  other  methods 
of  disposing  of  it  that,  in  view  of  all  the  circumstances,  might  appear  to  be 
more  equitable.  The  fact  that  the  directors  of  the  Securities  Company  have 
proposed  to  its  stockholders  a  plan  of  distributing  the  stock  of  the  two  railway 
companies  in  a  manner  somewhat  different  from  that  which  was  tentatively 
suggested  by  the  decree,  but  not  commanded,  cannot  be  regarded  as  a  failure 
to  obey  the  decree.  It  was  said  in  argument  that  one  purpose  of  the  inter- 
vention is  to  have  that  clause  of  the  decree  which  is  now  merely  permissive 
made  mandators'.  But  this  would  be  to  modify  the  provisions  of  a  decree 
which  has  now  become  final  by  affirmance,  and  make  an  order  which  we  ex- 
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preailj,  and  on  fall  consideration,  declined  to  make  when  the  decree  was  en- 
tered.  This  we  must  decline  to  do." 

The  facts  which  have  been  mentioned  negative  the  contention  that 
the  question  here  in  dispute  was  adjudicated  in  the  government  suit, 
and  the  further  contention  that  it  was  at  least  authoritatively  dealt 
with  in  the  principal  opinion  rendered  upon  the  appeal  in  that  case  is, 
we  think,  likewise  fallacious.  Some  phrases  in  that  opinion,  if  con- 
sidered separately,  and  without  reference  to  the  precise  subject  which 
was  under  investigation,  may  seem  to  sanction  the  interpretation  which 
the  appellees  have  sought  to  put  upon  it ;  but  when  it  is  read  as  a 
whole  it  becomes  quite  evident  that  it  was  not  intended  to  resolve  any 
question  other  than  that  which  was  before  the  court.  The  decree  that 
was  under  review  had  enjoined  the  Securities  Company  from  using  the 
railway  shares  in  furtherance  of  the  scheme  declared  to  be  unlawful, 
but,  as  we  have  seen,  the  right  of  property  in  those  shares  was  not  at  all 
affected  by  that  decree. 

The  Circnit  Oourt  has  done  only  what  the  actual  situation  demanded.  Its 
decree  has  done  nothing  more  than  to  meet  the  requirements  of  the  statute. 
It  could  not  have  done  less  without  declaring  its  Impotency  in  dealing  with 
those  who  have  violated  the  law.  The  decree,  If  executed,  will  destroy,  not 
the  property  interests  of  the  original  stockholders  of  the  constituent  com- 
panies, but  the  power  of  the  holding  corporation,  as  the  instrument  of  an 
Illegal  combination  of  which  it  was  the  master  spirit,  to  do  that  which.  If 
done,  would  restrain  interstate  and  international  commerce.  The  exercise  of 
that  power  being  restrained,  the  object  of  Congress  will  be  accomplished ;  left 
Tindisturbed,  the  act  in  question  will  be  valueless  for  any  practical  purpose." 
m  U.  S.  357,  24  Sup.  Ct.  465,  48  L.  Ed.  679. 

We  have  been  asked  to  infer  from  this  statement  in  the  opinion  that 
the  learned  justice  who  made  it  intended  to  affirm  that  the  property  in- 
terests of  the  original  holders  of  the  railway  shares  had  not  been  trans- 
muted by  their  assignment ;  but  no  such  inference  would  be  warranted. 
He  was  not  dealing  with  conflicting  claims  of  title,  but  with  the  decree 
of  the  Circuit  Court ;  and  the  plain  and  natural  meaning  of  the  language 
used  is  that  by  that  decree  no  property  interests  had  been  disturbed. 
As  was  said  by  the  learned  judges  who  made  it: 

**When  the  decree  was  entered  it  was  assumed  by  the  court  that  when  the 
stock  was  thus  rendered  valueless  in  the  hands  of  the  Securities  CJompany  the 
stockholders  of  that  company  would  be  able,  and  likewise  disposed,  to  make 
some  di8i)08ition  of  the  stock  which,  under  all  the  circumstances  of  the  case, 
would  be  fair  and  Just,  and  would  restore  it  to  the  markets  of  the  world, 
where  it  would  have  some  value,  instead  of  being  a  worthless  commodity.  It 
was  thought  that  the  duty  of  thus  disposing  of  it  could  be  safely  left  to  the 
stockholders  of  the  Securities  Company,  and  that,  if  any  controversy  arose  in 
the  discharge  of  this  function,  in  view  of  the  situation  that  had  been  created 
by  the  decree,  it  would  be  a  controversy  that  would  properly  form  the  subject- 
matter  of  an  independent  suit  between  the  parties  immediately  interested." 

The  present  suit  is  an  independent  one,  and,  as  its  subject-matter  is 
distinctly  different  from  that  of  the  suit  in  which  the  United  States 
was  complainant,  the  duty  of  this  court  to  independently  consider  it 
has  seemed  to  us  to  be  both  plain  and  imperative. 

The  conclusions  reached  upon  the  questions  we  have  discussed  render 
it  unnecessary  for  us  to  express  any  opinion  upon  the  other  points  ar- 
gued by  counsel.  From  what  has  been  said  it  follows  that  the  decree  of 
the  Circuit  Court  must  be  reversed,  and  therefore  it  is  so  ordered. 
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GRAY,  Circuit  Judge  (dissenting).  I  am  constrained  to  dissent  from 
the  judgment  of  the  majority  of  the  court.  I  do  not  think  the  learned 
judge  of  the  court  below  exercised  other  than  a  sound  judicial  discre- 
tion in  granting  the  motion  for  a  special  injunction,  pendente  lite.  He 
has  stated  in  his  opinion  that  important  and  doubtful  questions  of  law 
and  fact  had  been  raised  by  the  pleadings  and  affidavits,  and  I  cannot 
agree  that  these  questions  should  have  been  so  determined  by  him  on  a 
motion  for  a  preliminary  injunction,  as  to  make  necessary  the  dismissal 
of  the  bill.  I  say,  to  make  necessary  the  dismissal  of  the  bill,  because 
it  is  apparent  that,  to  have  denied  the  injunction  pendente  lite,  and  thus 
to  have  permitted  the  distribution  of  the  stocks  of  the  Northern  Pacific 
and  Great  Northern,  in  the  custody  and  control  of  the  defendant  com- 
pany, according  to  the  plan  proposed,  would  have  practically  frustrated 
the  object  of  the  suit,  and  have  rendered  unavailing  a  decree,  as  prayed 
for,  in  favor  of  complainants.  Nothing  but  a  clear  conviction  that 
complainant's  bill  was  without  equity,  and  should  therefore  be  dis- 
missed without  further  hearing,  would  have  justified  the  court  below 
in  refusing  the  preliminary  injunction.  On  the  other  hand,  if  the  court 
were  satisfied  that  a  prima  facie  case  had  been  presented  by  complain- 
ants, and  that  the  balance  of  advantage  or  disadvantage  to  result  to  the 
parties  respectively  from  the  granting  or  withholding  an  injunction 
was  such  as  to  sanction  such  action,  it  was  the  exercise  of  a  sound 
judicial  discretion  to  grant  the  injunction  and  preserve  the  status  quo, 
until  there  was  opportunity,  after  full  hearing,  in  the  orderly  progress 
of  the  suit,  to  consider,  with  the  deliberation  they  demanded,  the  ques- 
tions of  law  and  fact  raised  by  the  pleadings  and  evidence  in  the  case. 
The  responsibility  for  the  exercise  of  this  power  and  duty  rested  upon 
the  court  below. 

Upon  appeal  from  an  order  granting  a  preliminary  injunction,  a  re- 
viewing court  is  not  called  upon,  ordinarily,  to  enter  into  and  decide 
the  merits  of  the  case,  and  unless  the  court  below,  in  granting  the  pre- 
liminary injunction,  has  violated  some  rule  of  equity  or  abused  its  dis- 
cretion, or  acted  improvidently,  this  court  should  not  interfere  with  its 
discharge  of  the  responsibility  and  duty  imposed  upon  it.  "The  right 
to  exercise  this  discretion  has  been  vested  in  the  trial  courts.  It  has  not 
been  granted  to  the  appellate  courts,  and  the  question  for  them  to  deter- 
mine is,  not  how  they  would  have  exercised  this  discretion,  but  whether 
or  not  the  courts  below  have  exercised  it  so  carelessly  or  unreasonably 
that  they  have  passed  beyond  the  wide  latitude  permitted  them,  and 
violated  the  rules  of  law  which  should  have  guided  their  action."  That 
there  was  no  such  abuse  of  discretion  in  this  case  by  the  learned  judge 
of  the  court  below,  will,  I  think,  be  apparent  from  his  own  statement, 
and  from  the  admission  made  to  that  effect  by  the  majority  of  the  court 
It  seems  to  me  clear  that  he  should  be  afforded  the  untrammeled  oppor- 
tunity he  sought,  for  a  full  hearing  and  deliberate  investigation  of 
what  he  has  stated  to  be  the  important  and  doubtful  questions  of  law 
and  fact  presented  by  this  record.  Such  a  course  would  be  consonant 
with  the  genius  of  our  judicial  system,  by  not  depriving  the  parties,  or  a 
reviewing  court,  of  the  benefit  to  result  from  the  examination  and  judg- 
ment of  a  court  of  first  instance.  This  salutary  feature  of  our  system 
would  be  measurably  lost,  if  the  right  to  appeal  from  an  interlocutory 
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decree  for  a  special  injunction,  given  by  the  act  of  Congress,  should  be 
so  construed  as  to  allow  courts  of  first  instance  to  refer,  and  the  appel- 
late courts  to  assume,  the  determination  of  questions  arising  on  motions 
for  such  injunctions.  I  cannot  accept  the  view,  that  it  is  our  duty  in 
the  case  at  bar  to  do  more  than  merely  determine  whether  the  sound 
judicial  discretion  of  the  court  below  has  or  has  not  been  abused,  de- 
dining  to  consider  what  ought  to  be  the  decision  on  the  merits  at  final 
hearing.  I  do  not  think  that  the  established  general  rule  of  appellate 
courts  requires  more  than  this,  and  I  think  we  can  conform  to  this 
general  rule  "without  in  eflfect  renouncing  the  appellate  jurisdiction 
conferred  upon  us  by  Congress." 

As  I  am  clearly  of  the  opinion  that  the  court  below,  in  granting  the 
special  injimction,  pendente  lite,  has  given  due  consideration  and  effect 
to  the  balance  of  inconvenience  and  injury  which  may  result  to  one 
party  or  the  other,  and  that  the  prima  facie  case  was  sufficiently  estab- 
lished at  the  hearing  to  entitle  the  complainants  to  the  protection  of  such 
an  injunction,  I  am  in  favor  of  affirming  the  interlocutory  decree. 


(134  Fed.  a41.) 

In  re  WATERLOO  ORGAN  00. 

(Oircalt  Court  of  Appeals,  Second  Circuit    December  20,  1904.) 

N0.7Z 

L  COBPOBATIONS — BaNKBUPTCT — BONDS — ISSUANCX — ^ULTBA    VIBBS. 

The  president  of  a  corporation,  in  redemption  of  his  promise  to  a  stock- 
holder to  purchase  his  stock  on  his  becoming  dissatisfied  therewith,  gave 
such  stockholder  his  personal  note  for  the  price  of  the  stock.  The  stock- 
holder thereupon  indorsed  the  note  to  the  secretary  of  the  corporation, 
who  delivered  to  him  therefor  an  order  on  the  corporation's  trustee  for 
two  of  its  bonds.  The  note  was  never  collected  by  the  corporation,  nor 
entered  among  its  bills -receivable;  and  the  bonds  so  issued  were  not  en- 
tered as  a  part  of  the  corporation's  l>onded  indebtedness  until  over  three 
years  thereafter,  when  the  amount  was  charged  to  profit  and  loss.  Held, 
that  such  bonds  were  ultra  vires  and  void  under  New  York  Stock  Cor- 
poration Law  1802,  p.  1836^  c.  688,  f  42,  prohibiting  any  corporation  from 
issuing  bonds,  except  for  money,  labor,  or  property  actually  received  for 
its  use  and  lawful  purposes,  and  were  therefore  not  allowable  against  the 
corporation's  estate  in  bankruptcy. 

Petition  for  Revision  of  Proceedings  of  the  District  Court  of  the 
United  States  for  the  Western  District  of  Nevir  York,  in  Bankruptcy. 
For  opinion  below,  see  128  Fed.  617. 
See  118  Fed.  904. 

Petition  by  trustee  of  bankrupt  to  review  order  of  the  District  Court 
affirming  order  of  referee  adjudging  that  one  Francis  Bacon  was  the 
owner  and  holder  of  two  bonds,  of  $500  each,  issued  by  the  Waterloo 
Oi^an  Company,  Bankrupt,  and  allowing  his  claim  as  a  valid  obliga- 
tion against  said  company. 

George  E.  Bartman,  for  petitioner, 
J.  N.  Hammond,  for  respondent. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges. 
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TOWNSEND,  Circuit  Judge.  The  Waterloo  Organ  Company  was 
adjudicated  an  involuntary  bankrupt  in  1902.  In  1894  it  had  made  a 
second  issue  of  bonds  to  the  First  National  Bank  of  Waterloo,  as  trus- 
tee under  a  mortgage,  and  had  deposited  them  with  the  trustee  to  be 
delivered  by  it  upon  the  orders  of  the  company  as  the  bonds  should  be 
disposed  of  for  corporate  purposes.  In  1891  Bacon,  the  president  of 
said  First  National  Bank,  became  a  subscriber  for  10  shares  of  the 
capital  stock  of  said  corporation,  of  the  par  value  of  $100  each,  and 
afterwards  received  shares  by  way  of  scrip  dividends,  so  that  in  July, 
1898,  he  was  the  owner  of  16^  shares.  One  Alexander  C.  Reed,  who 
was  practically  the  founder  of  the  company,  and  its  president,  had 
promised  Bacon  that  at  any  time  when  he  was  dissatisfied  he  would 
take  his  (Bacon's)  stock  oflF  his  hands.  On  July  16,  1898,  Bacon  told 
him  he  understood  that  stockholders  had  sold  their  stock  for  the  pur- 
pose of  getting  out  from  under  the  stockholders'  liability,  and  asked 
him  to  make  good  said  promise;  and  on  said  day  Reed  bought  said 
stock,  and  paid  therefor  by  his  note  of  even  date  payable  to  Bacon's 
order  one  day  after  date,  for  $1,000;  and  Bacon  indorsed  the  note 
to  the  order  of  the  secretary  of  said  organ  company,  and  delivered  it 
to  him,  and  received  in  exchange  therefor  an  order  upon  the  cashier 
of  said  First  National  Bank,  trustee,  for  two  bcmds  of  the  corporation, 
for  $500  each,  and,  upon  surrender  thereof,  received  the  bonds  in 
question  from  the  bank.  Bacon  was  then  president  of  said  bank.  On 
the  same  day  he  resigned  his  position  as  a  director  of  the  organ  com- 
pany. From  that  time  until  default  by  the  company,  the  coupons  upon 
said  bonds  were  regularly  collected  by  said  Bacon,  through  the  bank, 
in  the  ordinary  course  of  business. 

It  appears  that  at  the  time  of  said  transaction  Reed  was  solvent  He 
was  president  of  the  organ  company,  and  the  owner  of  three-fourths 
of  its  stock.  Said  note  was  never  collected,  and  was  not  entered  among 
the  bills  receivable  of  the  organ  company,  nor  upon  its  annual  inven- 
tory, prior  to  December,  1901;  and  the  two  bonds  issued  to  Bacon 
were  not  entered  upon  the  account  of  the  bonded  indebtedness  of  the 
organ  company  until  that  date,  when  the  amount  was  charged  to  profit 
and  loss.  It  is  asserted,  and  not  denied,  that  the  copy  of  said  order 
on  the  bank,  and  receipt  for  the  bonds,  were  not  entered  in  their  reg- 
ular place  in  the  copy  book  of  the  organ  company,  but  on  the  last  page 
thereof.  From  this  and  other  facts  it  is  argued  that  the  transaction 
between  Bacon  and  Reed  was  a  fraudulent  scheme  on  the  part  of  Bacon 
to  get  rid  of  his  stock  in  exchange  for  the  bonds.  The  testimony  of 
Bacon  is  indefinite  and  contradictory. 

The  referee,  who  heard  the  witnesses,  concluded  that  the  facts  as 
proved  were  insufficient  to  prove  fraud,  and  especially  that  they  failed 
to  show  any  knowledge  or  information  of  fraud  brought  home  to 
Francis  Bacon,  and  that,  if  there  was  any  fraud,  it  was  a  fraudulent 
scheme  between  the  officers  of  the  organ  company  to  relieve  Reed 
from  the  payment  of  his  note.  While  we  are  not  entirely  satisfied  as 
to  the  correctness  of  these  conclusions,  in  view  of  the  foregoing  facts, 
we  have  not  found  it  necessary  to  disturb  said  finding  that  fraud  on  the 
part  of  Bacon  had  not  been  proved. 
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Counsel  for  petitioners  contends  that  these  bonds  are  void  because 
issued  upon  no  consideration  other  than  said  note. 
The  statute  of  New  York  governing  said  corporation  is  as  follows : 

"No  corporation  shall  Issue  either  stock  or  bonds  except  for  money,  labor, 
or  proper^  actually  received  for  the  use  and  lawful  purposes  of  such  cor- 
poration. No  such  stock  shall  be  Issued  for  less  than  Its  par  value.  No  such 
bonds  shall  be  Issued  for  less  than  the  fair  market  value  thereof."  New 
York  Stock  Corporation  Law  1802,  p.  1835,  a  688,  (  42. 

it  IS  insisted  that  this  note  was  not  "property  actually  received  for 
the  use  and  lawful  purposes"  of  said  corporation.  It  was  not  property 
in  any  practical  sense.  It  was  a  mere  piece  of  paper  unless  and  until 
it  was  collected  or  otherwise  availed  of  in  securing  some  form  of  prop- 
erty. That  it  was  not  in  fact  received  by  the  corporation  for  its  use 
or  lawful  purposes,  or  with  the  intention  thus  to  use  it,  may  legiti- 
mately be  inferred  from  the  course  of  the  president  in  failing  to  provide 
for  its  payment,  and  from  the  failure  of  the  secretary  of  the  company 
to  enforce  its  collection  or  to  inventory  it  among  the  assets  of  the  com- 
pany. 

But  even  if  it  be  assumed  that  this  note  was  technically  or  potentially 
property,  and  that  Bacon  acted  in  good  faith  in  the  transaction,  we 
think  the  issuance  of  the  bonds  for  said  note  was  in  violation  of  the 
statute.  The  words  "lawful  purposes"  are  general  in  character,  but 
would  seem  to  mean  such  property  as  would  be  germane  to  or  con- 
nected with  the  business  purposes  of  the  corporation,  as  defined  in  its 
charter  or  articles  of  incorporation.  It  must  be  assumed  that  the  Leg- 
islature, by  this  carefully  worded  provision,  intended  to  safeguard  the 
rights  of  creditors  and  stockholders,  and  to  insure  that  whatever  in- 
debtedness was  incurred  by  the  issuance  of  bonds  should  inure  to  the 
benefit  of  the  corporation.  It  was  certainly  no  part  of  the  lawful 
purposes  of  this  corporation  to  exchange  its  bonds  for  notes.  If  such 
an  interpretation  were  permitted,  it  would  nullify  the  whole  purpose 
of  the  statutory  provision.  Inasmuch  as  no  property  was  ever  re- 
ceived by  the  company  for  its  lawful  use  and  purposes,  and  no  benefit 
was  obtained  from  the  note  given,  it  must  be  held  that  said  issue  was 
ultra  vires  and  void. 

We  are  not  here  concerned  with  the  doctrine  that  the  plea  of  ultra 
vires  will  not  prevail  in  cases  where  the  transaction  is  not  forbidden 
by  statute,  where  its  effect  will  be  to  accomplish  a  legal  wrong  or  to 
do  injustice,  and  especially  where  the  contract  has  been  fully  per- 
formed by  one  party,  and  the  other  party  has  received  the  full  benefit 
of  said  performance.  Missouri  Pacific  R.  Co.  v.  Sidell,  35  U.  S.  App. 
152,  67  Fed.  464,  14  C.  C.  A.  477;  Memphis  &  L.  R.  Co.  v.  Dow  (C. 
C.)  19  Fed.  393 ;  Eastern  B.  &  L.  Ass'n  v.  Williamson,  189  U.  S.  122, 
129,  23  Sup.  Ct.  527,  47  L.  Ed.  735,  and  cases  cited;  Vought  v. 
Eastern  B.  &  L.  Ass'n,  172  N.  Y.  508,  65  N.  E.  496,  92  Am.  St.  Rep. 
761.  In  this  case,  as  we  have  seen,  the  issuance  of  the  bonds  for  the 
note  was  forbidden  by  law,  and  no  benefit  accrued  to  the  corporation. 
In  Bath  Gaslight  Co.  v.  Claflfy,  151  N.  Y.  24,  45  N.  E.  390,  36  L. 
R.  A.  664,  Chief  Judge  Andrews  says : 

"A  corporation  cannot  enter  into  or  bind  Itself  by  a  contract  which  is  ex- 
pressly prohibited  by  Its  charter  or  by  statute,  and,  in  the  application  of  this 
erCCA.— 17 
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principle.  It  Is  Immaterial  that  the  contract,  except  for  the  prohibition,  would 
be  lawful.  No  one  is  permitted  to  justify  an  act  which  the  Legislature, 
within  its  constitutional  power,  has  declared  shall  not  be  performed.'* 

In  Railway  Companies  v.  Keokuk  Bridge  Co.,  131  U.  S.  371-389,  9 
Sup.  Ct  770,  33  L.  Ed.  167,  Mr.  Justice  Gray,  speaking  for  the  court, 
says: 

'*It  is  proper  to  add  that  our  judgment  does  not  rest  in  any  degree  on  the 
ground  sugg^ted  in  argument — that,  the  bridge  contract  and  the  lease  having 
been  executed,  the  Pittsburgh  and  Pennsylvania  Oompanies,  having  received 
the  benefits  of  them,  are  estopped  to  deny  their  validity,  because,  according  to 
many  recent  opinions  of  this  court,  a  contract  made  by  a  corporation,  which 
is  unlawful  and  void  because  beyond  the  scope  of  Its  corporate  powers,  does 
not,  by  being  carried  into  execution,  become  lawful  and  valid,  but  the  proper 
remedy  of  the  party  aggrieved  is  by  disaffirming  the  contract,  and  suing  to 
recover,  as  on  a  quantum  meruit,  the  value  of  what  the  defendant  has  actually 
received  the  benefit  of.  Louisiana  v.  Wood.  102  U.  S.  294,  26  L.  Ed.  153; 
Parkersburg  v.  Brown,  106  U.  S.  487-503,  1  Sup.  Ct  442,  27  L.  Ed.  238 ;  Chap- 
man V.  Douglas  County,  107  U.  S.  348-360,  2  Sup.  Ct  62,  27  L.  Ed.  378 ;  Salt 
I>ake  City  v.  Hollister,  118  U.  S.  256-263,  6  Sup.  Ct  1055,  30  L.  Ed.  176 ;  Penn- 
sylvania Railroad  v.  St  Louis,  etc.,  Railroad,  118  U.  S.  290,  317,  318,  6  Sup. 
Ct.  1094,  30  L.  Ed.  83." 

And  in  the  leading  case  on  this  subject  (Central  Transportation  Co.  v. 
Pullman's  Palace  Car  Co.,  139  U.  S.  24,  64,  65,  11  Sup.  Ct  478,  25 
L.  Ed.  65)  Mr.  Justice  Gray,  exhaustively  reviewing  die  authorities 
on  ultra  vires,  says : 

"It  was  argued  in  behalf  of  the  plaintiff  that  even  if  the  contract  sued 
on  was  void,  because  ultra  vires  and  against  public  poUcy,  yet  that,  having 
been  fully  performed  on  the  part  of  the  plaintiff,  and  the  benefits  of  it  re- 
ceived by  the  defendant,  for  the  period  covered  by  the  declaration,  the  de- 
fendant was  estopped  to  set  up  the  invalidity  of  the  contract  as  a  defense  to 
this  action  to  recover  the  compensation  agreed  on  for  that  period.  But  this 
argument,  though  sustained  by  decisions  in  some  of  the  states,  finds  no  sup- 
port in  the  Judgments  of  this  court" 

This  transaction,  being  one  within  the  prohibition  of  the  statute,  is 
therefore  void.  "Contracts  prohibited  by  statute,  or  declared  illegal 
or  void,  or  made  in  the  exercise  of  a  power  expressly  denied,  are,  of 
course,  void,  and  the  courts  will  not  aid  either  party  to  them."  Wash- 
ington Life  Ins.  Co.  v.  Classon,  162  N.  Y.  305,  310,  56  N.  E.  755. 
New  York  State  Loan  &  Trust  Co.  v.  Helmer,  77  N.  Y,  65 ;  Pratt  v. 
Short,  79  N.  Y.  437,  35  Am.  Rep.  631;  Chapman  v.  Lynch,  166  N.  Y. 
551,  51  N.  E.  275. 

We  have  not  discussed  here  the  question  as  to  the  obligation  of  a 
corporation,  which  has  received  money  or  property  under  a  contract 
which  was  beyond  its  powers,  to  refund  such  money  or  property  before 
it  can  set  up  the  plea  of  ultra  vires,  because,  as  stated  above,  we  hold 
that  no  money  or  property  was  received  by  this  corporation  in  exchange 
for  said  bonds. 

The  order  of  the  District  Court  affirming  the  order  of  the  referee  is 
reversed,  with  costs. 
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(134  Fed.  706.) 

8.  P.  SHOTTBR  CO.  v.  LARSEN  et  al 

(Circuit  Court  of  Appeals,  Fifth  Circuit    January  17,  1905.) 

No.  1,391. 

t  Appeal—Mattebs  Reviewable— Consolidation  of  Suits. 

Where  cross-suits  between  the  same  parties,  one  in  the  Circuit  Court 
and  one  in  the  District  Court  in  admiralty,  were  by  agreement  tried  to- 
gether on  the  same  evidence,  but  separate  judgments  were  entered  in  each 
court,  a  subsequent  order  of  the  trial  judge  finding  that  the  causes  were 
consolidated  into  the  admiralty  case  is  not  sufficient  to  eflTect  a  nunc  pro 
tunc  consolidation,  and  the  judgment  which  remained  of  record  in  the 
Circuit  Court  is  not  reviewable  on  an  appeal  taken  in  the  admiralty  suit. 

2L  SAifE— Waives  of  Ebbob. 

Although  a  decree  dismissing  a  libel  in  admiralty  by  a  charterer  to 
recover  damages  for  breach  of  charter  party  was  erroneous,  it  cannot  be 
reversed,  further  than  to  award  costs  to  the  libelant,  where  with  his 
acquiescence  a  portion  of  the  damages  claimed  by  him  were  proved  and 
allowed  as  a  set-oflT  in  a  cross-action  brought  against  him  by  the  owners 
in  another  court,  and  no  proceedings  have  l)een  prosecuted  to  review  the 
Judgment  in  such  action. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Southern 
District  of  Georgia. 
For  opinion  below,  see  129  Fed.  945. 

On  September  1,  1902,  J.  A.  Larsen  and  others,  owners  of  the  Norwegian 
ship  Hercules,  instituted  a  common-law  action  against  the  S.  P.  Shotter  Com- 
pany In  the  city  court  of  Savannah,  Ga.,  to  recover  $5,000  alleged  damages 
cxxasioned  by  the  refusal  of  the  S.  P.  Shotter  Company  to  load  the  Hercules 
at  the  port  of  Savannah  between  the  3d  and  30th  of  December,  1901 ;  the 
claim  being  that  the  said  ship  was  ready  for  loading  under  charter  partv  on 
«aid  dates.  On  the  6th  day  of  November,  1902,  by  proceedings  duly  had,  the 
•aid  action  was  removed  into  the  Circuit  Court  of  the  United  States  for  the 
Eastern  Division  of  the  Southern  District  of  Georgia.  On  the  20th  day  of 
November,  following,  the  S.  P.  Shotter  Company  filed  a  plea  and  answer  to 
the  said  action,  and  thereafter  on  December  5,  1902,  the  Hercules  then  l>eing 
In  the  port  of  Savannah,  the  S.  P.  Shotter  Company  caused  the  Hercules  to  be 
wiled  under  a  libel  in  rem  for  a  breach  of  said  charter  party  in  deviating 
from  her  course  and  unreasonably  delaying  her  arrival  at  said  port  of  Sa- 
▼amiah,  thereby  necessitating  the  hiring  of  another  vessel  to  carry  the  cargo 
deeigned  for  her  and  frustrating  the  object  of  her  charter ;  the  damages  being 
named  at  $1,000.00.  The  master  of  the  Hercules,  in  behalf  of  owners,  made 
elalm  for  the  said  ship,  and  on  December  16,  1902,  the  owners  filed  an  answer 
to  the  libel.  Thereafter  evidence  was  taken,  which  was  agreed  by  counsel 
might  be  used  In  either  case — the  libel  suit  in  the  District  Court  and  the 
common-law  suit  In  the  Circuit  Court.  Following  this,  we  find  in  the  tran- 
script the  following  entry,  but  without  date,  probably  March  8,  1904 : 

•*Testimony  before  the  Court. 
**In  the  District  Court  of  the  United  States  for  the  Eastern  Division  of 

the  Southern  District  of  Georgia. 
"J.  A.  Larsen  &  Co.,  Owners  of  the  Ship  Hercules,  v.  The  S.  P.  Shotter 

Company. 

"U.  S.  Circuit  Court,  Removed  from  City  Court  of  Savannah. 

"The  S.  P.  Shotter  Company  v.  The  Ship  Hercules,  Bta 

"U.  S.  District  Court,  In  Admiralty.    Libel. 

"Consolidated  and  tried  together  before  Judge  Emory  Speer,  without  jury, 

by  consent  of  attorneys. 

**Mr.  Adams :  The  first  cause  was  brought  by  Larsen  &  Co.,  owners  of  the 
Hercules,  against  the  Shotter  Company,  in  the  city  court.    That  cause  was 
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removed  to  this  conrt  Subsequently  Shotter  Company  filed  a  libel  In  rem 
against  the  Hercules  in  this  court  The  question  is,  who  is  entitled  to  go 
forward?    I  suppose  we  do,  as  we  brought  the  first  case — the  Larsen  case. 

"Mr.  Owens :  I  do  not  know  that  that  gives  him  the  right  to  go  forward. 
The  Larsen  case  was  removed  from  the  city  court  We  brought  the  original 
case  in  this  court  in  admiralty.  I  do  not  understand  the  fact  that  they  filed 
suit  in  the  state  court,  which  was  removed  to  this  court,  gives  them  the  right 
to  open  the  case. 

"Judge  Speer :    Are  the  cases  consolidated? 

"Mr.  Owens :  We  have  agreed  to  try  them  both.  By  consent  both  cases  are 
to  be  tried  together,  because  the  testimony  is  the  same  in  both  cases — the 
original  case  brought  in  this  court  in  admiralty,  and  the  other  case  Is  in  the 
Circuit  Court,  removed  from  the  city  court  of  Savannah.    •    •    • »» 

To  an  opinion  filed  by  the  District  Judge  on  March  11,  1904,  we  find  the 
following  preamble : 

"In  the  Circuit  Court  of  the  United  States  for  the  Eastern  Division  of 
the  Southern  District  of  Georgia. 

"Removed  from  the  City  Court  of  Savannah. 

••J.  A.  Larsen  et  al.,  Owners  of  the  Ship  Hercules,  v.  The  S.  P.  Shotter  Co. 

"In  the  United  States  District  Court  for  the  Eastern  Division  of  the 

Southern  District  of  Georgia. 

"In  Admiralty.    Libel,  Etc. 

"The  S.  P.  Shotter  Co.  v.  The  Ship  Hercules,  Etc. 

"By  consent  both  cases  were  consolidated  and  heard  before  Judge  Speer, 

sitting  as  Judge  of  the  Circuit  Court  and  District  Judge,  without  a  jury. 

"Samuel  B.  Adams,  attorney  for  plaintiff  in  Circuit  Court,  and  proctor  for 
respondent  In  District  Court. 

"George  W.  Owens  and  Walter  G.  Charlton,  attorneys  for  the  S.  P.  Shott«r 
Company,  defendant  in  Cli*cult  Court,  and  proctors  for  the  same  company,  li- 
belant in  District  Court 
"Opinion.     March  11,  1904." 

On  the  17th  day  of  March,  1904,  the  transcript  shows  a  final  Judgment  in 
the  Circuit  Court  as  follows : 

"Final  Judgm^it 

"In  the  U.  S.  Circuit  Court,  for  the  Southern  District  of  Georgia,  B.  D. 

Case  Removed  from  the  City  Court  of  Savannah. 

"J.  A.  Larsen  et  al.,  Owners  of  the  Ship  Hercules,  v.  S.  P.  Shotter  Company. 

"The  above-stated  cause  having  been  heard  by  the  court  without  a  Jury 
under  the  agreement  of  counsel,  and  it  appearing  that  there  is  no  dispute  as 
to  the  amount  of  damages  payable  under  the  opinion  of  the  court  heretofore 
filed,  and  that  the  said  damages  amount  to  eight  hundred  and  ninety  (890) 
pounds  sterling,  it  is  now  considered  and  ordered  that  the  above-named  plain- 
tiffs, J.  A.  Larsen  et  al.,  do  recover  from  the  above-named  defendant  the  S.  P. 
Shotter  Company,  the  sum  of  four  thousand  and  three  hundred  and  twenty- 
five  dollars  and  forty  cents  ($4,325.40),  less  the  sum  of  three  hundred  and 
eighty-one  dollars  and  four  cents  ($381.04),  allowed  to  the  said  Shotter  Com- 
pany ;  that  is  to  say,  that  the  said  plaintiffs  do  recover  the  sum  of  three  thou- 
sand nine  hundred  and  forty-four  dollars  and  thirty-six  cents  ($3,944.36),  with 
interest  from  date  of  suit  in  city  court  of  Savannah,  to  wit  the  1st  day  of 
September,  1902. 

"It  is  further  considered  and  ordered  that  the  said  plaintiffs  do  recover  all 
costs  of  court,  to  be  taxed  by  the  cleric. 

"In  open  court,  this  17th  day  of  March,  1904. 

••Emory  Speer,  Judge." 

Indorsement:  **In  the  U.  S.  Circuit  Court  for  the  Southern  Dlst  of  Geor- 
gia, E.  D.  J.  A.  Larsen  et  al.,  Owners  of  the  Ship  Hercules,  v.  S.  P.  Shottw 
Co.  Removed  from  the  Oity  (^ourt  of  Savannah.  Final  Judgment  Filed 
March  17,  1904.  S.  F.  B.  Gillespie,  Deputy  Clerk.  Adams  &  Adams.  Davis 
Freeman." 
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On  the  8ame  day  the  transciipt  shows  the  following  entry  of  Judgment  In 
the  District  Court: 

"Final  Decree. 
"In  the  U.  S.  District  Court  for  the  Southern  District  of  Georgia,  B.  D. 

In  Admiralty. 
"S.  P.  Shotter  Company,  Libelant,  v.  Ship  Hercules. 
"In  the  above-stated  admiralty  cause,  heard  by  consent  with  the  common- 
law  case  between  the  same  parties,  it  is  considered  and  ordered  that  judgment 
be  and  the  same  is  hereby  ^ven  in  favor  of  the  above-named  Hercules  and  its 
owners,  and  that  the  libelant,  the  above-named  S.  P.  Shotter  Company,  do 
pay  all  costs  of  court,  to  be  taxed  by  the  clerk. 
"In  open  court,  this  17th  day  of  March,  1904. 

"Emory  Speer,  Judge." 
Indorsed  on  back :  "In  the  U.  S.  District  Court  for  the  Southern  District 
of  Georgia,  Eastern  Division.  S.  P.  Shotter  Company,  Libelant,  v.  Ship  Her- 
cules, etc.  In  Admiralty.  Final  Decree.  Filed  March  17,  1904.  S.  F.  B. 
Gillespie,  Deputy  Clerk.  Adams  &  Adams.  Davis  Freeman.  Recorded  in  Ad- 
miralty Record  B.  folio  147.'* 

Thereafter,  on  May  17,  1904,  the  following  petition  was  filed,  to  wit : 

"In  the  District  Court  of  United  States  for  Southern  District  of  Georgia, 

Eastern  Division.    In  Admiralty.    Libel  in  Rem. 

**S.  P.  Shotter  Company  v.  Bark  Hercules,  Her  Tackle,  Etc. 

and 

•In  Fifth  Circuit  Court  of  United  States  for  Southern  District  of  Ga^ 

Eastern  Division.    Damages  under  Charter  Party. 

"J.  A.  Larsen  et  al.  v.  S.  P.  Shotter  Company. 

'^  the  Honorable  Elmory  &|peer,  as  Judge  of  said  Courts : 

"The  petition  of  the  S.  P.  Shotter  Company,  libelant  and  defendant,  re- 
spectively, in  the  above-entitled  causes,  respectfully  shows : 

"(1)  That  heretofore,  to  wit,  on  the  eighth  day  of  March,  1904,  there  were 
Bounded  tor  trial,  no  Jury  being  present  the  libel  of  S.  P.  Shotter  Company 
against  the  bark  Hercules,  her  tackle,  furniture,  et  cetera,  then  pending  in  the 
IMstrict  Court  of  the  United  States  for  the  Southern  District  of  Georgia, 
Eastern  Division,  and  the  case  of  J.  A.  Larsen  and  others,  owners  of  the  said 
bark  Hercules,  then  pending  in  the  Fifth  Circuit  Court  of  the  United  States 
for  the  Southern  District  of  Georgia,  Eastern  Division,  having  been  removed 
to  that  court  by  the  defendant,  the  said  S.  P.  Shotter  Company,  from  the  city 
court  of  Savannah. 

*X2)  That  in  order  to  save  delay  and  expense,  your  honor,  acting  upon  the 
conviction  that  the  said  causes  had  been  consolidated,  proceeded  to  try  the 
same  without  the  Intervention  of  a  Jury. 

"(3)  That  on  March  11,  1904,  your  honor  delivered  an  opinion,  sounding  In 
both  cases,  apparently  In  the  District  Court,  which  said  opinion  or  decision 
redted  such  facts  as  seemed  to  your  honor  pertinent  to  the  conclusion  reached 
by  your  honor,  but  not  referring  to  certain  undisputed  facts  which  upon 
another  hearing  may  have  a  bearing  upon  the  points  involved.  In  this  deci- 
sion a  decree  was  directed  to  be  entered  in  consonance  with  findings  of  your 
honor,  the  decision  being  in  favor  of  the  said  owners  of  the  bark  Hercules  and 
against  the  said  S.  P.  Shotter  Company,  although  the  damages  proved  by  the 
latter  in  the  admiralty  proceeding  were  allowed  by  the  way  of  set-off. 

"(4)  That  upon  the  minutes  of  both  courts  it  appears  that  this  decision  was 
filed  on  March  11,  1904,  but  as  a  matter  of  fact,  as  is  shown  by  the  entry  on 
the  decision  itself,  it  was  not  filed  until  the  following  April  term,  and  on  the 
21st  day  of  April,  1904,  although  Judgments  were  entered  in  both  of  said 
causes  on  March  17, 1904,  against  the  said  S.  P.  Shotter  Company. 

**(5)  That  whilst  said  decision  was  read  by  your  honor  on  said  March  11, 
1S04,  it  was  not  filed  on  that  date,  nor  until  the  21st  of  April,  1904 ;  the  said 
decision  having  been  retained  by  your  honor  for  correction. 

*X6)  That  whilst  doubtless  intended  to  do  so,  the  said  decision  as  filed  does 
not  specially  find  the  facts  and  the  conclusions  of  law,  and  is  not  in  shape  to 
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be  carried  to  the  Circalt  Court  of  Appeals,  If  the  case  was  tried  In  the  Cir- 
cuit Court,  although  it  is  in  shape  for  appeal  If  the  causes  were  tried  and  de- 
termined in  the  admiralty  case  in  the  District  Court 

"Wherefore  your  petitioner  prays  that  a  rule  nisi  be  issued,  to  be  directed  to 
J.  A.  Larsen,  H.  Larsen,  O.  O.  Rosland,  Hans  Andersen,  O.  M.  Riis,  Osten 
Olsen,  J.  H.  Beck,  Alf  Gundersen,  H.  A.  Tobiasen,  and  Charles  H.  Russ  Com- 
pany, as  the  claimants  in  the  one  cause,  the  plaintiffs  in  the  other,  and  to  be 
served  upon  their  counsel  of  record,  calling  upon  them  to  show  cause  why 
the  said  dec'ision  should  not  be  so  remodeled  as  to  specially  find  the  facts  In- 
volved and  the  conclusions  of  law  reached,  in  order  that  an  appropriate  bill 
of  exceptions  may  be  presented  by  your  petitioner,  and  that  in  the  meanwhile 
the  time  be  extended  until  the  further  order  of  the  court  herein  for  the  filing 
of  a  supersedeas  bond.    And  your  petitioner  will  ever  pray,  etc. 

"G.  W.  Owen^ 
"Walter  G.  Charlton, 
•'Counsel  and  Proctors  for  S.  P.  Shotter  CJo.** 

A  rule  to  show  cause,  as  prayed  for  In  said  petition,  was  duly  issued,  and 
the  petition  seems  to  have  been  disposed  of  by  the  following  : 

"In  the  District  Court  of  the  United  States  for  the  Southern  District  of 

Georgia,  Eastern  Division. 

"In  AdnUralty.    Consolidated  Cases  Tried  in  District  Court  under  Name 

of  S.  P.  Shotter  Company  v.  Ship  Hercules,  Her  Tackle,  Eitc 

J.  A.  Larsen  et  al..  Claimants. 

"S.  P.  Shotter  Company  v.  The  Ship  Hercules,  Her  Tackle,  Etc. 

J.  A.  Larsen  et  al.,  Claimants. 

and 

"J.  A.  Larsen  et  al.  v.  S.  P.  Shotter  Company. 

"Upon  hearing  the  rule  heretofore  issued  in  the  above  matter,  it  is  adjudged : 

"(1)  That  the  said  causes  were  consolidated  into  the  admiralty  case  of  'S. 
P.  Shotter  Company  v.  Ship  Hercules,  Her  Tackle,  Etc.,  and  J.  A.  Larsen  et 
al.,  Claimants,*  and  that  any  appeal  which  may  be  taken  proceed  in  said  name. 

"(2)  That  the  appeal  is  to  be  taken  as  from  March  17,  1904,  but  by  consent 
the  appellant  is  hereby  allowed  20  days  beyond  the  regular  time  in  which  to 
present  and  take  any  appeal  from  the  decree  of  the  court  herein;  the  filing 
of  said  appeal  proceedings,  if  necessary  to  carry  into  effect  this  order,  to  be 
nunc  pro  tunc  of  a  date  within  the  time  for  appeal. 

"(3)  That  any  supersedeas  bond  given  shall  amply  protect  the  appellees  In 
the  amount  of  their  recovery.  Emory  Speer,  Judge." 

Thereafter,  on  May  24,  1904,  the  following  petition  for  appeal  was  filed : 

"S.  P.  Shotter  Company,  Appellant,  v.  Ship  Hercules,  Her  Tackle,  Eta, 

and  J.  A.  Larsen  et  al..  Appellees. 

"To  the  Honorable  the  United  States  Circuit  Coiurt  of  Appeals  for  the  Fifth 

Circuit : 

"The  appeal  of  the  above-named  appellant  respectfully  shows :  That  on  or 
about  December  5,  1903.  the  above-named  appellant,  S.  P.  Shotter  Company,  a 
corporation  of  the  state  of  West  Virginia,  exhibited  its  libel  in  the  District 
Court  of  the  United  States  for  the  Southern  District  of  Georgia,  Eastern  Di- 
vision, against  the  ship  Hercules,  her  tackle,  furniture,  apparel,  et  cetera,  and 
against  all  persons  intervening  for  their  interest  in  said  vessel,  for  a  cause 
of  damage,  civil  and  maritiuie,  praying,  among  other  things,  for  the  reason 
set  forth  in  said  libel,  that  the  said  ship  Hercules,  her  tackle,  furniture,  ap- 
parel, et  cetera,  and  all  persons  claiming  any  right,  title,  or  interest  In  said 
ship,  might  be  condemned  to  pay  the  demands  of  said  appellant  the  damages 
and  costs  in  said  libel  mentioned.  That  process  issued  out  of  said  court,  hav- 
ing been  served  on  the  said  ship  Hercules,  her  tackle,  furniture,  apparel,  et 
cetera.  J.  A.  Larsen,  H.  Larsen,  O.  O.  Rosland,  Hans  Andersen,  O.  M.  Riis, 
Osten  Olsen,  J.  H.  Beck,  Alf  Gundersen,  H.  A.  Tobiasen,  and  Charles  H.  Russ 

Company,  claimants,  did  on  the day  of  December,  1903.  as  owners  of 

said  ship  Hercules^  her  tackle,  furniture,  apparel,  et  cetera,  file  answer  to 
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said  libel  in  the  said  District  Court,  praying  that  said  libel  be  dismissed,  with 
tlielr  costs  in  that  behalf,  as  by  reference  to  said  libel  and  answer  will  more 
folly  appear.  That  the  said  cause  came  on  to  be  heard  before  the  Honorable 
Emory  Speer,  as  judge  of  said  District  CJourt,  on  or  about  the  8th,  9th,  and 
10th  days  of  March,  1904,  and  at  the  same  time  and  consolidated  therewith, 
and  as  a  part  of  the  same,  there  came  on  to  be  heard  before  the  said  Judge 
of  said  District  Court,  a  case  of  the  said  J.  A.  Larsen,  H.  Larsen,  O.  O.  Ros- 
land,  Hans  Andersen,  O.  M.  RUs,  Osten  Olsen,  J.  H.  Beck,  Alf  Gundersen, 
H.  A.  Tobiasen,  and  Charles  H.  Russ  Company  against  said  S.  P.  Shotter  Com- 
pany, brought  by  them  as  owners  of  said  ship  Hercules  upon  precisely  the 
same  Issues;  the  said  cases  having  been  consolidated  into  the  name  of  the 
said  admiralty  case  and  tried  in  the  District  Court  before  the  judge  thereof, 
in  order  to  save  expense  and  avoid  delay.  That  the  said  consolidated  cause 
being  beard  In  said  District  Court  as  aforesaid,  on  the  admiralty  side  thereof, 
the  said  jadge,  having  advised  thereon,  delivered  an  opinion  therein  on  March 
11, 1904,  wherein  It  was  directed  that  a  ^ecree  be  entered  in  favor  of  the  ap- 
pellees and  against  the  appellant  for  the  sura  claimed  by  said  appellees  to  be 
due  them,  less  the  amount  proved  by  the  said  appellant  as  damages,  and 
that  all  costs  be  allowed  against  the  appellant.  That  on  March  17,  1904,  the 
said  appellees  entered  up  a  decree  against  the  appellant,  as  directed  in  said 
opinion,  in  the  principal  sum  of  thirty-nine  hundred  and  forty-four  dollars 
and  thirty-six  cents,  with  interest  from  September  1.  1902,  and  a  decree  against 
said  appellant  for  all  costs.  This  appellant  Is  advised  and  Insists  that  the 
Baid  decision  and  decrees  are  erroneous,  inasmuch  as  this  appellant  was  en 
titled  to  the  damages  and  costs  In  said  libel  claimed  and  set  forth,  and  that  the 
said  appellees  were  not  entitled  to  the  sum  In  said  decree  named,  or  to  any 
other  sum,  from  this  appellant  or  to  any  costs,  and  this  appellant,  for  this 
and  other  reasons,  appeals  from  the  whole  of  said  decision  and  decrees  In 
favor  of  thf  appellees  to  the  next  United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit,  at  such  place  within  Its  jurisdiction  as  it  may  be  held ;  and 
on  said  appeal  It  Intends  to  have  said  consolidated  cause  heard  anew  In  the 
said  United  States  Circuit  Court  of  Appeals  for  the  Fifth  Circuit,  on  the 
pleadings  and  proof  In  the  said  District  Court. 

"And  It  prays  that  the  record  and  proceedings  may  be  returned  to  the 
United  States  Circuit  Court  of  Appeals  for  the  Fifth  Circuit,  and  that  said 
decrees  may  be  reversed,  and  that  such  other  decree  may  be  made  thereon 
as  to  the  said  United  States  Circuit  Court  of  Appeals  may  seem  just,  and  that 
the  appellees  may  be  condemned  to  pay  to  this  appellant  its  damages  and 
costs  in  the  premises.  (Jeorge  W.  Owens, 

"Walter  G.  Charlton, 

"Proctors  for  Appellant." 

On  this  petition  was  Indorsed  as  follows :  "Appeal  allowed  In  open  court 
this  May  24,  1904.    Emory  Speer,  District  Judge." 

Asalgnments  of  error  and  bond  were  duly  filed,  and  the  case  thus  brought 
here  for  review. 

In  appellant's  brief  we  find  the  following:  "The  common-law  case  having 
been  removed  into  the  Fifth  Circuit  Court  of  the  Southern  District  of  Georgia. 
Eastern  Division,  by  the  appellant  and  the  issue  involved  in  the  two  causes 
being  the  same,  they  were  consolidated  into  the  said  admiralty  cause  then 
peidlng  In  the  District  Court  of  the  Southern  District  of  Georgia,  Eastern 
Division,  and  disposed  of  by  the  judge  thereof,  who  found  for  the  appellees, 
although,  as  we  will  contend,  allowing  the  claim  of  the- appellant — a  conclusion 
which  should  have  disposed  of  the  case  In  our  favor.  As  it  Is,  the  net  result 
of  the  decision  is  a  judgment  against  the  appellant  for  $3,944.36." 

In  appellees'  brief  we  find :  "The  first  case  brought  was  by  Larsen  et  al., 
as  owner  of  the  Hercules ;  this  being  the  common-law  action  filed  In  the  city 
court  of  Savannah  on  the  1st  day  of  September,  1902.  The  answer  of  Shotter 
k  Company  to  this  action  was  filed  after  the  removal,  namely,  on  November 
20,  1902.  The  libel  In  rem  of  the  Shotter  Company  against  the  ship  was  filed 
in  the  District  Court  December  5,  1902.  The  two  cases  were  consolidated  and 
tried  together  before  Judge  Speer,  without  a  jury,  by  consent  of  the  attorneys." 

On  the  hearing,  on  inquiry  from  the  court,  the  counsel  for  both  appellant 
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and  appellees  stated  that  no  point  was  made  upon  the  question  of  consolida- 
tion, and  agreed  that  this  appeal  brought  np  all  the  merita 

Walter  G.  Charlton,  for  appellant 
Samuel  B.  Adams,  for  appellees. 

Before  PARDEE  and  SHELBY,  Circuit  Judges,  and  TOULMIN, 
District  Judge. 

PARDEE,  Circuit  Judge,  after  stating  the  facts,  delivered  the  opin- 
ion of  the  court. 

We  are  not  advised  of  any  precedent  or  authority  warranting  the 
consolidation  of  suits  pending  in  different  courts  of  different  jurisdic- 
tions ;  but,  assuming  for  this  case  that  an  effective  consolidation  might 
have  been  ordered  by  the  court  and  agreed  to  by  the  parties,  the  case 
shows  that,  up  to  and  including  the  entry  of  the  final  judgment  in  the 
common-law  case  in  the  Circuit  Court  and  the  entry  of  the  final  decree 
on  the  libel  in  the  District  Court,  there  was,  by  the  record,  no  consolida- 
tion of  the  two  cases.  The  statements  of  counsel  at  the  commencement 
of  the  hearing  before  Judge  Speer  amount  to  no  more  than  an  agree- 
ment to  try  the  cases  together.  It  appears  that  the  judge  inquired: 
**Are  the  cases  consolidated?"  The  answer  of  counsel  was:  "We 
have  agreed  to  try  them  both.  By  consent  both  cases  are  to  be  tried 
together,  because  the  testimony  is  the  same  in  both  cases."  The  finding 
of  the  court  in  the  order  of  appeal  as  follows :  "It  is  adjudged  that 
the  said  causes  were  consolidated  into  the  admiralty  case  of  'S.  P. 
Shotter  Company  v.  Ship  Hercules,  Her  Tackle,  Etc.,  and  J.  A.  Larsen 
et  al.,  Claimants,'  and  that  any  appeal  which  may  be  taken  proceed  in 
said  name" — and  the  judicial  admissions  of  the  parties  in  their  briefs 
and  at  the  bar  seem  to  be  ineffective  and  insufiicient  to  work  out  a  nunc 
pro  tunc  consolidation.  It  is  to  be  noticed  that  by  none  of  these  was 
the  judgment  of  the  Circuit  Court  rescinded  or  made  in  any  way  the 
decree  of  the  admiralty  court,  so  as  to  be  reviewed  therewith. 

From  this  it  appears  that  the  only  questions  we  have  before  us  on  this 
appeal  are  those  which  arise  in  the  admiralty  case.  From  the  pleadings 
and  evidence  therein,  we  find  that  there  was  a  deviation  in  the  voyage 
outlined  in  the  charter  party  for  the  ship  Hercules,  and  an  unreasonable 
delay  in  reporting  said  ship  to  the  libelant  for  cargo  under  the  charter 
party.  The  evidence  further  shows  that  even  if  the  ship  was  compelled, 
through  strikes  at  Hamburg,  to  deviate  and  go  to  Porsgrund  for  re- 
pairs, she  was  there  detained  longer  than  was  necessary  to  make  the 
repairs  resulting  from  her  injuries  at  Tybee  Bar,  and  that  the  occasion 
was  taken  advantage  of  to  re-metal,  caulk,  re-treenail,  and  otherwise 
improve  and  rehabilitate  the  ship  to  meet  the  demands  of  the  Norwegian 
authorities  and  retain  her  A  1  classification,  all  of  which  resulted  in  de- 
lay, to  the  injury  of  the  libelant.  It  follows  that,  when  the  Hercules  did 
report,  the  libelant  had  a  right  to  refuse  to  accept  her,  treat  the  contract 
as  broken,  and  recover  the  damages  suffered  by  the  owners'  breach  of 
the  charter  party.  As  to  these  damages,  it  appears  by  the  record  that, 
so  far  as  proved,  they  were,  through  the  acquiescence,  if  not  the  con- 
sent, of  the  libelant,  allowed  toward  compensation  of  the  judgment  for 
the  owners*  damages  allowed  in  the  case  at  law.  It  does  not  seem  that 
these  damages  should  be  twice  allowed,  and  therefore  it  follows  that, 
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SO  far  as  the  case  before  us  is  concerned,  the  libelant  was  not  entitled  to 
recover  damages,  but  was  entitled  to  his  costs,  and  the  only  logical  de- 
cree for  this  court  to  render  is  to  affirm  the  decree  appealed  from  and 
award  costs  in  both  courts  to  the  libelant;  and  it  is  so  ordered. 


034  Fed.  711.) 

FAIRMONT  COAL  CO.  v.  JONES  &  ADAMS  CO. 

(Circuit  Court  of  Appeals,  Seyenth  Circuit    January  3,  1905.) 

No.  1,107. 

L  Bin-MENT— Duty  and  Liabilptt  of  Bailee— Construction  op  Contract. 
The  common-law  duty  of  a  bailee  for  hire  witli  respect  to  the  thing 
balled  is  to  exercise  a  reasonable  degree  of  care  and  skill  for  its  pres- 
enration,  and  unless  he  has  undertaken,  by  the  terms  of  his  contract, 
express  or  implied,  to  become  an  insurer,  he  is  not  liable  for  the  de- 
Btmction  of  the  thing  bailed  from  an  unforeseen  cause  which  he  could 
not  control;  and  stipulations  in  his  contract  which  merely  declare  a 
liability  which  the  law  would  impose  upon  the  facts  neither  increase  nor 
change  his  obligation. 
[Ed.  Note. — For  cases  in  point,  see  vol.  6,  Cent  Dig.  Bailment,  §  46.] 

2.  Same— Agreekent  to  be  ••Responsible"  for  TniNo  Bailed. 

Plaintiff  and  defendant  entered  into  a  contract  by  which  defendant, 
the  lessee  of  a  coal  dock,  was  to  act  as  bailee  and  agent  in*  receiving, 
storing,  re-shipping,  and  selling  coal  produced  by  plaintiff.  The  con- 
tract provided  that  plaintiff  should  remain  the  owner  of  the  coal  until 
it  was  sold,  and  fix  the  selling  price,  defendant  to  receive  a  commis- 
sion on  the  sales  and  to  guaranty  the  accounts;  that  plaintiff  should 
insure  all  coal  consigned,  ''and  deliver  the  same  safely  alongside'*  de- 
fendant's dock,  which  should  ••thereupon  be  responsible  to  said  first 
party  for  all  coal  after  such  delivery  alongside  its  dock,"  and  insure 
the  same,  and  pay  taxes  thereon,  and  guaranty  weights  as  per  bills 
of  lading,  being  compensated  therefor  and  for  dock  rents  by  the  pay- 
ment by  plaintiff  of  a  stated  price  per  ton  for  loading  and  reloading. 
Held  that,  in  view  of  the  other  provisions  of  the  contract,  the  provision 
that  defendant  should  be  responsible  for  the  coal  after  its  delivery 
was  not  intended  to  enlarge  its  common-law  liability  as  bailee  by 
making  it  an  insurer  against  all  possible  contingencies,  but  to  mark 
the  time  when  such  liability  should  commence,  and  that  it  was  not 
liable  for  a  loss  of  coal  through  a  collapse  of  its  dock  occurring  without 
any  fault  or  negligence  on  its  part 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  North- 
em  District  of  Illinois. 

The  plaintiff  In  error  sued  in  assumpsit  to  recover  the  value  of  certain 
coal  consigned  to  the  defendant,  and  lost  while  In  the  defendant's  possession ; 
also  to  recover  the  balance  due  upon  open  account,  and  for  the  proceeds  of 
the  sale  of  certain  other  coal  consigned  and  not  accounted  for. 

The  plaintiff  in  error,  a  corporation  of  the  state  of  West  Virginia,  shipped 
coal,  upon  consignment,  to  the  defendant  in  error  at  Ashland,  Wis.  The 
latter  had  leased  a  dock  extending  over  and  into  the  waters  of  Ashland  Bay, 
and  controlled  and  managed  it.  The  contract  between  the  parties,  dated 
April  24,  1902,  recites  that  the  plaintiff  is  engaged  in  the  production  of 
bituminous  coal  in  the  state  of  West  Virginia,  and  that  the  defendant 
is  engaged  in  the  operation  of  coal  docks  at  Duluth,  Minn.,  and  Ashland. 
Wis,,  and  in  marketing  coal  therefrom;  that  the  plaintiff  is  desirous  of 
reaching  territory  tributory  to  the  docks  of  the  defendant,  and  thereupon 
appoints  the  defendant  its  agent  in  the  storing,  handling,  and  selling  of  its 
coal  in  Duluth  and  Ashland,  upon  the  following  conditions:     (1)  Plaintiff 
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agreed  to  furnish,  and  the  defendant  to  receiye,  25,000  tons  of  Fairmont  coal 
between  May  and  September,  1902,  and  thereafter,  dprlng  the  remainder 
of  the  season  of  navigation,  snch  additional  quantity  as  may  be  agreed  upon. 
(2)  The  coal  furnished  should  be  upon  consignment,  and  remain  the  property 
of  the  plaintiff  until  sold  and  delivered  to  buyers,  no  proi)erty  Interest  being 
acquired  by  the  defendant  In  any  of  the  coal  so  furnished ;  the  defendant  to 
guaranty  all  collections,  and  the  selling  price  to  be  fixed  by  the  plaintiff.  (3) 
No  other  bituminous  coal  to  be  handled  by  the  defendant,  except  upon  written 
consent  of  the  plaintiff.  (4)  The  defendant  to  advance  freights  from  Lake 
Erie  ports  to  its  docks,  and  to  deduct  the  amount  advanced  upon  settle- 
ments. (5)  The  plaintiff  to  Insure  all  coal  consigned  "and  deliver  the  same 
safely  alongside"  the  defendant's  dock,  who  **8hall  thereupon  be  responsible 
to  said  first  party  for  all  coal  after  such  delivery  alongside  its  dock/'  and 
Insure  the  same,  and  pay  taxes  thereon,  and  guaranty  weights  as  per  bills 
of  lading.  (6)  The  defendant  to  enter  into  no  contract  for  sale  for  future 
delivery,  except  as  should  be  designated  by  the  plaintiff.  (7)  The  instruc- 
tions of  the  plaintiff  as  to  prices,  terms,  and  conditions  of  sale  to  be  abso- 
lutely carried  out,  so  that  within  the  common  territory  the  selling  prices 
fixed  by  the  plaintiff  should  be,  under  substantially  similar  circumstances, 
uniform'  and  without  favor  or  discrimination.  (8)  The  plaintiff  to  pay  the 
defendant  15  cents  per  ton  for  unloading  from  vessels,  and  17  cents  per 
ton  for  reloading  coal,  if  not  screened,  and  25  cents  per  ton  for  screening 
and  reloading  coal.  These  charges  to  Include  dock  rents,  taxes.  Insurance, 
and  the  guaranty  of  weights.  (9)  The  prices  stated  to  cover  coal  screened 
at  the  dock.  (10)  Plaintiff  to  pay  the  defendant  a  commission  of  5  per 
cent  for  selling  screenings,  and  4  per  cent  for  other  grades ;  the  percentage 
to  be  based  on  the  selling  price  of  coal  at  the  dock,  as  sanctioned  by  the 
plaintiff.  (11)  Plaintiff  not  to  compete  with  the  defendant  in  making  sales 
of  Fairmont  coal  in  the  territory  specified,  with  the  privilege  reserved  to  the 
defendant  to  sell  cargo  coal  under  conditions  stated.  (12)  The  commission 
provided  to  cover  the  total  cost  to  the  plaintiff  for  marketing  direct  to  deal- 
ers or  consumers ;  the  defendant  not  to  sacrifice  any  part  of  its  commissions, 
or  directly  or  indirectly  to  make  other  concessions  to  Infiuence  trade,  or  sell 
through  others  than  those  employed  exclusively  as  the  direct  representatives 
of  the  defendant  at  fixed  salaries.  (13)  Settlements  to  be  made  on  the  25th 
of  each  month,  covering  the  transactions  of  the  preceding  month.  (14)  The 
defendant  to  keep  accurate  record  and  books  of  account,  and  to  report  as 
the  plaintiff  may  from  time  to  time  require,  with  the  right  reserved  to 
plaintiff  to  examine  and  audit  the  books  of  account  of  the  defendant  (15) 
At  the  expiration  of  the  contract,  coal  consigned  and  remaining  upon  the 
docks  of  the  defendant  shall  be  purchased  by  the  defendant  at  the  then  market 
value. 

On  September  28,  1902,  part  of  the  coal  dock  at  Ashland  leased  by  the 
defendant  suddenly  collapsed,  and  there  sank  with  it  Into  about  20  feet  of 
water  some  6.300  tons  of  coal  so  consigned.  A  considerable  portion  of  this 
coal  was  recovered  at  an  expense  Incurred  by  the  defendant  of  $2,689.78,  but 
1,671.35  tons  were  totally  lost.  The  fact  is  stipulated  that  the  collapse  of 
the  dock  and  the  loss  of  the  coal  occurred  without  fault  or  negligence  upon 
the  part  of  the  defendant  The  court  below  ruled  that  the  plaintiff  should 
not  recover  the  value  of  the  coal  lost,  and  also  charged  against  the  amount 
due  from  the  defendant  the  expense  Incurred  in  saving  the  portion  of  the  coal 
recovered.    To  review  these  rulings,  this  writ  of  error  is  sued  out 

W.  H.  McSurely,  for  plaintiff  in  error. 
F.  B.  Johnstone,  for  defendant  in  error. 

Before  JENKINS,  GROSSCUP,  and  BAKER,  Circuit  Judges. 

JENKINS,  Circuit  Judge,  after  stating  the  facts,  delivered  the 
opinion  of  the  court. 

The  relation  created  by  the  contract  in  question,  as  between  the  par- 
ties thereto,  was  that  of  principal  and  agent,  principal  and  factor,  bailor 
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and  baUee.  The  common-law  duty  of  the  bailee  with  respect  to  the 
thing  bailed  is  to  exercise  a  reasonable  degree  of  care  and  skill  for 
its  preservation.  He  is  not  liable  for  loss  or  injury  to  the  thing 
bailed,  occurring  either  by  vis  major,  or  from  unforeseen  and  un- 
expected causes  not  naturally  to  be  expected,  and  which  could  not 
be  guarded  against  by  reasonable  foresight.  He  is  not  an  insurer. 
It  is,  of  course,  competent  for  the  bailee  to  enlarge  his  common- 
law  liability,  and  where  he  has  expressly  undertaken,  by  contract 
express  or  implied,  to  assume  the  character  of  insurer,  he  is  liable 
for  the  destruction  of  the  thing  bailed,  although  occurring  from  an 
unforeseen  cause  which  he  could  not  control.  Sturm  v.  Boker,  150 
U.  S.  312,  14  Sup.  Ct.  99,  37  L.  Ed.  1093.  The  bailee  here  is  there- 
fore liable,  if  liable  at  all,  because  of  the  stipulations  of  the  con- 
tract. In  the  construction  of  that  contract  it  is  to  be  remembered 
that,  if  its  terms  merely  declare  the  liability  which  the  law  upon 
the  facts  would  impose,  the  obligation  of  the  bailee  is  neither  in- 
creased nor  changed,  for,  as  Story  observes,  the  general  rule  in 
the  construction  of  special  contracts  of  this  kind  is  not  to  expound 
the  contract  unfavorably  to  the  bailee  beyond  the  obvious  scope 
of  its  terms.  Story,  Bailm.  §  35.  Thus  Blackstone  states  that  a 
bailee  "who  undertakes  specially  to  keep  the  goods  safely  and  se- 
curely" obligates  himself  to  the  ordinary  diligence  which  the  com- 
mon law  demands  (2  Bl.  Comm.  452);  otherwise,  however,  if  the 
term  of  the  contract  is  to  do  that  absolutely  which  the  law  does 
not  require  to  be  done.  Of  this  class  are  many  of  the  cases  cited 
by  the  plaintiff  in  error.  Direct  Navigation  Company  v.  Davidson 
(Tex.  Civ.  App.)  74  S.  W.  790 ;  Harmony  v.  Bingham,  12  N.  Y.  99, 
62  Am.  Dec.  142 ;  Coal  Company  v.  Richter,  31  W.  Va.  858,  8  S. 
E.  609 ;  Reinstein  v.  Watts,  84  Me.  139,  24  Atl.  719 ;  Tindall  v. 
McCarthy,  44  S.  C.  487,  22  S.  E.  734.  These  cases  are  wanting  in 
the  element  of  agency,  and  merely  emphasize  the  rule,  so  that  the 
question  resolves  itself  to  this :  Did  the  defendant  in  error  by  the 
stipulation  of  the  contract  become  an  insurer  of  this  coal  against 
all  possible  contingencies?  In  what  respect,  if  at  all,  was  its  com- 
mon-law liability  enlarged?  The  solution  of  these  questions  rests 
upon  the  proper  construction  of  the  fifth  paragraph  of  the  contract, 
read  in  the  light  of  the  situation  disclosed  by  the  other  clauses  of 
the  contract.    That  paragraph  is  as  follows: 

"Fifth.  The  first  party  shall  insure  all  cargoes  of  coal  consigned  to  the 
second  party,  and  deliver  the  same  safely  alongside  second  party's  docks, 
and  said  second  party  shall  thereupon  be  responsible  to  said  first  party 
tor  all  coal,  after  such  delivery  alongside  its  docks,  and  shall  Insure  all 
8uch  coal  upon  receipt  of  the  same  at  its  own  expense,  and  shall  also  pay 
any  taxes  that  may  be  thereafter  levied  upon  the  same ;  and  also  guarantee 
to  tile  first  party  weights  as  per  bills  of  lading,  but  said  bills  of  lading  shall 
be  accompanied  by  manifests  showing  initial,  number  and  contents  of  each 
car,  evidencing  the  coal  covered  by  such  bills  of  lading.  These  charges  shall 
be  considered  as  part  of  the  cost  of  storing  and  handling." 

The  agreement  made  the  defendant  in  error  the  selling  agent  of 
the  plaintiff  in  error  at  Ashland  and  Duluth.  The  coal  was  to 
remain  the  property  of  the  bailor  until  sold  and  delivered  by  the 
bailee,  and  until  the  proceeds  were  accounted  for.    Then,  and  then 
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only,  would  the  bailee  have  any  right  in  the  accounts  arising  fronr 
the  sale,  or  any  right  of  action  against  the  purchaser.  The  bailee 
guarantied  the  collection  of  the  accounts.  The  coal  could  only  be 
sold  at  such  prices  as  the  bailor  should  from  time  to  time  direct. 
The  bailee  should  not  handle  bituminous  coal  on  its  own  account, 
or  any  consigned  by  others.  It  should  advance  the  necessary 
freights  from  Lake  Erie  ports,  deducting  the  amount  from  sales 
made.  The  bailor  allowed  the  bailee  15  cents  per  net  ton  for  load- 
ing coal  from  the  vessel,  and  17  cents  per  net  ton  for  reloading  un- 
screened, and  25  cents  per  net  ton  for  screening  and  reloading  coaL 
Such  allowance  was  to  be  considered  an  equivalent  for  all  dock 
rents,  taxes,  insurance,  and  guaranty  of  weights  by  the  bailee.  The 
bailee  was  to  receive  a  commission  of  5  per  cent,  for  selling  screen- 
ings, and  4  per  cent,  for  other  grades  of  coal,  based  upon  the  selling 
price,  as  authorized  from  time  to  time  by  the  bailor ;  and  the  bailee 
was  debarred  from  making  any  concessions  of  its  commission,  or 
of  the  storage  or  handling  charges,  to  secure  trade,  whereby  all 
cutting  of  prices  was  prevented.  It  is  difficult  to  conceive  of  a 
contract  which  could  be  drawn  more  certainly  to  deprive  the  bailee 
of  all  discretion,  or  to  continue  the  bailor  in  uncontrolled  authority 
over  the  thing  bailed.  In  the  conditions  established  by  the  con- 
tract there  is  nothing  to  lead  us  to  suppose  that  the  bailee  designed 
to  enlarge  its  common-law  liability,  except  as  may  be  spelled  out 
by  the  precise  language  of  this  fifth  paragraph.  By  that  the  bailor 
insured  the  consignments  of  coal  while  in  transit  from  its  mines  to 
the  lake  ports  for  shipment,  and  on  the  voyage  through  the  lakes 
to  the  port  of  delivery,  and  undertook  to  deliver  the  cargoes  safely 
alongside  the  dock  at  Duluth  and  the  dock  at  Ashland ;  and  there- 
upon, says  the  contract,  the  bailee  shall  "be  responsible  to  said  first 
party  for  all  coal  after  such  delivery  alongside  its  docks."  So  that,„ 
in  the  last  analysis,  the  question  turns  upon  the  proper  meaning 
to  be  given  to  the  word  "responsible,"  as  employed  in  the  contract. 
Does  it  mean  liable  as  insurer,  or  does  it  mean  that  the  responsi- 
bility of  the  bailee  shall  begin  when  the  vessel  containing  the  coal 
is  safely  alongside  the  dock?  We  think  that  the  latter,  in  view 
of  the  conditions  of  the  contract,  is  the  natural  and  correct  mean- 
ing to  be  given  to  the  term.  The  bailor  was  to  insure  its  coal  up 
to  that  time.  After  that  time,  in  consideration  of  the  commission 
allowed,  the  bailee  was  to  insure.  The  term  "responsible"  is  em- 
ployed in  connection  with  the  subject  of  insurance.  The  time  of 
delivery  to  the  bailee — the  time  when  the  obligation  to  insure 
commenced — ^was  the  time  of  the  arrival  of  the  vessel  safely  along- 
side the  dock.  That  marked  the  time  when  the  duty  of  the  bailor 
ended  and  the  duty  of  the  bailee  began.  If  the  bailee  assumed  the 
character  of  an  insurer,  and  became  absolutely  responsible  to  the 
bailor  for  the  return  of  the  coal  or  its  proceeds,  why  should  the 
contract  provide  that  the  former  should  insure  the  coal?  This 
clause  means  to  us  that  the  bailor  recognized  the  contingencies  of 
loss  attaching  to  its  continued  ownership  of  the  coal ;  that  it  must 
bear  the  loss  occurring  through  fire,  and  sought  to  protect  itself  in 
that  respect,  but  at  the  expense  of  the  bailee.    The  same  observa- 
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tion  would  apply  with  reference  to  the  provision  for  the  payment 
of  taxes.  The  intent  of  the  parties,  as  we  read  this  contract,  was 
that  the  liability  of  each  is  to  be  measured  by  the  law  of  the  land, 
except  as  to  those  matters  expressly  mentioned,  with  respect  to 
which  that  liability  was  enlarged.  This  reading  is  strengthened 
by  a  provision  of  the  first  clause  which,  although  connected  with, 
and  possibly  limited  to,  the  subject  of  the  delivery  and  receipt  of 
coal,  may  well  be  held  to  characterize  the  general  intent  as  to  the 
duty  of  jeach,  in  the  absence,  at  least,  of  any  express  provision 
enlarging  the  common-law  liability.     That  clause  is  as  follows : 

"Both  parties  In  entering  Into  this  agreement  realize  the  uncertainty  of 
absolute  deliveries  growing  out  of  strikes,  casualties  or  other  causes  beyond 
the  control  of  either  party,  and  it  Is  hereby  mutually  acknowledged  that  the 
Intent  of  this  agreement  is  not  to  bind  either  party  as  to  failure  to  perform 
or  modified  performance  by  reason  of  matters  beyond  the  control  of  the 
party  in  default,  but  that  the  coal  shall  be  shipped  and  accepted  by  the 
second  party  as  per  delivery  specified  so  far  as  the  labor  and  the  physical 
<^nditions  at  the  respective  plants  and  the  ability  of  the  carriers  will  permit." 

The  loss  concededly  occurred  by  unforeseen  accident,  and  with- 
out default  or  negligence  on  the  part  of  the  bailee.  Its  liability  as 
insurer  is  not  established  by  any  express  term  of  the  contract.  We 
do  not  think  that  it  can  be  fairly  implied.  Nor  is  there  anything 
in  the  surrounding  conditions  which  would  warrant  a  construction 
to  work  out  liability  as  insurer. 

The  judgment  is  affirmed. 


034  Fed.  715.) 

UNITED  STATES  v.  NORTHERN  PAC.  R.  CO.  et  al. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    January  4,  1905.) 

No.  1,961, 

L  JxTBisDicnoN  OF  Fedebax  Coubts— Suits  by  UNrrED  States. 

Where  a  statute  making  provision  for  suits  by  the  United  States  does 
not  designate  the  tribunal  in  which  they  shall  be  instituted,  when  brought 
in  a  federal  court,  they  fall  within  the  general  grant  of  jurisdiction  found 
in  Judiciary  Act  Aug.  13.  1888,  c.  866,  §  1.  25  Stat.  433  [U.  S.  Comp.  St 
1901,  p.  508],  and  are  subject  to  the  limitations  therein  expressed. 

Z  Same— DiSTBiGT  of  Surr— Cobporations. 

For  jurisdictional  purposes,  under  Judiciary  Act  Aug.  13,  1888,  c.  866, 
I  1,  25  Stat  433  [U.  S.  Comp.  St.  1901,  p.  508],  a  corporation  is  an  "in- 
habitant" only  of  the  state  under  which  it  was  incorporated,  and  is  not 
suable  elsewhere  without  its  consent. 

[Ed.  Note. — For  cases  in  point,  see  vol.  13,  Cent  Dig.  Courts,  §§  814, 
860.] 

3.  Equity— Necessaby  Pabties. 

To  a  suit  by  the  United  States  In  a  Circuit  Court  in  which  the  annul- 
ment of  a  contract  between  corporations  is  sought  as  a  necessary  incident 
to  other  relief  prayed  for,  all  the  corporations  which  are  parties  to  such 
contract  and  whose  interests  will  be  substantially  affected  by  its  cancella- 
tion are  indispensable  parties;  and  the  court  cannot  proceed  to  try  the 
case  on  the  merits  where  it  is  without  jurisdiction  of  one  of  such  cor- 
porations. 
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Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Minnesota. 
For  opinion  below,  see  120  Fed.  546. 

On  July  21,  1890,  the  United  States  of  America  filed  Its  bill  of  complaint  In 
the  Circuit  Court  of  the  United  States  for  the  District  of  Minnesota  against 
the  Northern  Pacific  Railroad  Company,  the  Northwestern  Telegraph  Com- 
pany, and  the  Western  Union  Telegraph  Company,  the  averments  of  which 
were  substantially  as  follows :  The  Northern  Pacific  Railroad  Company  was 
Incorporated  by  an  act  of  Congress  approved  July  2,  1864  (13  Stat  3G5,  c.  217), 
for  the  purpose  of  building  and  maintaining  a  continuous  railroad  and  tele- 
graph line  from  a  point  on  Lake  Superior  in  Minnesota  or  Wisconsin  to  Puget 
Sound  and  Portland  in  the  state  of  Oregon.  A  sub^^ldy  in  lands  and  also  a 
right  of  way  through  the  public  domain  were  granted  to  it  by  the  act  as  an 
aid  to  the  construction  of  the  railroad  and  telegraph  lines.  The  act  required, 
among  other  things,  the  construction  of  "a  telegraph  line  of  the  most  sub- 
stantial and  approved  description,  to  be  operated  along  the  entire  line."  The 
better  to  accomplish  the  object  of  the  act,  which  was  declared  to  be  the  pro- 
motion of  the  public  interest  and  welfare,  by  the  construction  of  the  railroad 
and  telegraph  line  and  keeping  the  same  in  working  order,  power  was  reserveil 
by  Congress  to  add  to,  alter,  amend,  or  repeal  the  same  at  any  time.  Pur- 
suant to  this  reservation  of  power  Congress  passed  an  act  which  was  approved 
August  7,  1888,  25  Stat  382,  c.  772  [U.  S.  Comp.  St  1901,  p.  3582].  The  first 
and  fourth  sections  of  this  act  are  as  follows : 

"That  all  railroad  and  telegraph  companies  to  which  the  United  States  has 
granted  any  subsidy  In  lands  or  bonds,  or  loan  of  credit  for  the  construction  of 
either  railroad  or  telegraph  lines,  which,  by  the  acts  incorporating  them,  or 
by  any  act  amendatory  or  supplementary  thereto,  are  required  to  construct, 
maintain,  or  operate  telegraph  lines,  and  all  companies  engaged  In  operating 
said  railroad  or  telegraph  lines  shall  forthwith  and  henceforward,  by  and 
through  their  own  respective  corporate  ofllcers  and  employees,  maintain,  and 
operate,  for  railroad,  governmental,  commercial,  and  all  other  purposes,  tele- 
graph lines,  and  exercise  by  themselves  alone  all  the  telegraph  franchises  con- 
ferred upon  them  and  obligations  assumed  by  them  under  the  acts  making  the 
grants  as  aforesaid." 

"That  in  order  to  secure  and  preserve  to  the  United  States  the  full  value 
and  benefit  of  Its  liens  upon  all  the  telegraph  lines  required  to  be  constructed 
by  and  lawfully  belonging  to  said  railroad  and  telegraph  companies  referred 
to  In  the  first  section  of  this  act,  and  to  have  the  same  possessed,  used,  and 
operated  in  conformity  with  the  provisions  of  this  act  and  of  the  several  acts 
to  which  this  act  Is  supplementary,  it  is  hereby  made  the  duty  of  the  Attorney 
General  of  the  United  States,  by  proper  proceedings,  to  prevent  any  unlawful 
interference  with  the  rights  and  equities  of  the  United  States  under  this  act, 
and  under  the  acts  hereinbefore  mentioned,  and  under  all  acts  of  Congress 
relating  to  such  railroads  and  telegraph  lines,  and  to  have  legally  ascertained 
and  finally  adjudicated  all  alleged  rights  of  all  persons  and  corporations  what- 
ever claiming  in  any  manner  any  control  or  Interest  of  any  kind  in  any  tele 
graph  lines  or  property,  or  exclusive  rights  of  way  upon  the  lands  of  said 
railroad  companies,  or  any  of  them,  and  to  have  all  contracts  and  provisions 
of  contracts  set  aside  and  annulled  which  have  been  unlawfully  and  beyond 
their  powers  entered  into  by  said  railroad  or  telegraph  companies,  or  any  of 
them,  with  any  other  person,  company,  or  corporation." 

The  railroad  company  completed  its  railroad  in  1883.  At  the  time  the  bill 
was  filed  it  was  engaged  in  operating  about  2,200  miles  of  railroad,  had  re- 
ceived and  was  In  the  enjoyment  of  the  lands  and  right  of  way  granted  to  it, 
but  had  wholly  ceased  to  maintain  or  operate  any  line  of  telegraph.  On  May 
1, 1880,  a  contract  was  entered  into  between  the  Northwestern  Telegraph  Com- 
pany and  the  Western  Union  Telegraph  Company  and  the  railroad  company 
which  recited  that  under  a  prior  contract  between  them  the  telegraph  com- 
panies had  constructed  the  telegraph  lines  along  the  railroads  of  the  railroad 
company  and  that  they  were  Jointly  and  equally  owned  by  the  contracting  par- 
ties. The  truthfulness  of  this  recital  in  the  contract  was  challenge  by  the 
government    It  was  claimed  that  on  the  contrary  the  railroad  company  bad 
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bnilt  its  own  lines  of  telegraph  as  It  was  required  to  do  by  tlie  act  of  its  in- 
corporation, but,  If  It  should  be  discovered  that  such  recital  was  true,  then 
that  the  arrangement  so  entered  into  was  beyond  the  corporate  powers  of  the 
railroad  company,  was  a  gross  breach  of  public  trust,  and  should  be  relieved 
against  in  that  suit.  The  terms  of  the  contract  of  May  1,  1880,  which  were 
then  being  observed  by  the  parties,  effected  an  abandonment  by  the  railroad 
company  of  the  exercise  of  the  telegraph  franchises  conferred  upon  it  by  the 
act  of  July  2,  1864.  The  telegraph  companies  claimed  to  be  the  owners  of  a 
large  part  of  the  telegraph  properties  and  instrumentalities,  and  had  in  fact 
anlawfnlly  supplanted  the  railroad  company,  with  its  consent,  in  the  conduct 
of  the  public  and  commercial  telegraph  business.  The  railroad  company,  not- 
withstanding the  requirements  of  the  acts  of  CJongress  and  its  obligations  to 
the  gOTemment  and  to  the  public,  persist^  in  protecting  the  telegraph  com- 
panies in  the  possession  and  enjoyment  of  the  monopoly  of  such  business  which 
was  reserved  to  them  by  the  contract.  Since  the  passage  of  the  act  of  August 
7,  1888,  which  particularized  the  duties  imposed  upon  the  railroad  company. 
It  had  not  abrogated  or  annulled  the  unlawf  al  contract  entered  into  with  the 
telegraph  companies,  but  continued  to  disregard  the  commands  of  that  act. 
The  Western  Union  Telegraph  Company  was  organized  as  a  corporation  under 
a  statute  of  the  state  of  New  York,  and  It  claimed  to  have  succeeded  by  pur- 
chase or  lease  to  all  of  the  rights  and  franchises  of  its  codefendant  the  North- 
western Telegraph  Company.  The  legality  of  the  incorporation  of  the  Western 
Union  Telegraph  Company  was  challenged,  as  was  also  its  power  to  acquire 
the  rights  and  franchises  of  its  said  codefendant.  The  prayer  of  the  bill  was, 
in  substance,  that  the  contracts  between  the  railroad  company  and  the  tele- 
graph companies  be  set  aside,  annulled  and  canceled;  that  the  court,  by 
propo*  order  and  under  certain  penalties  to  be  prescribed,  direct  the  railroad 
company  to  thenceforth  and  through  Its  own  corporate  ofBcers  and  employes 
maintain  and  operate  telegraph  lines  along  Its  entire  main  line  and  branches 
for  all  purposes,  and  exercise  by  itself  alone  all  the  telegraph  franchises  con- 
ferred upon  It;  and  that  the  rights  of  the  government,  the  defendants,  and 
all  other  persons  and  corporations  claiming  any  control  or  Interest  of  any 
kind  in  the  telegraph  lines  or  property  on  or  along  the  railroad,  or  exclusive 
rights  of  way,  be  legally  ascertained  and  finally  adjudicated. 

On  July  13,  1900,  the  Northern  Pacific  Railway  Company  which,  through 
foreclosure  proceedings,  had  theretofore  succeeded  to  the  property  and  fran- 
chises of  the  railroad  company,  was  made  a  party  defendant.  -Thereafter  an 
amended  and  supplemental  bill  was  filed  by  the  government,  which,  after  re- 
citing and  reaverring  the  substance  of  Its  original  pleading,  set  forth  the  fol- 
lowing facts :  In  its  acquisition  of  the  property  and  franchises  of  the  railroad 
company  the  duties  and  obligations  Imposed  upon  the  latter  by  the  various  arts 
of  Congress  devolved  upon  the  railway  company,  and  it  became  chargeable 
with  the  performance  thereof.  Although  the  contract  with  the  telegraph  com- 
panies of  May  1,  1880,  had  expired  by  limitation  and  notice,  and  was  no  longer 
binding  as  a  written  contract,  nevertheless  the  railway  company  and  the  tel- 
egraph companies  were  still  operating  thereunder  in  all  respects  as  had  the 
original  contracting  parties.  The  railway  company  had  suiTendered  Its  tele- 
eraph  franchises  and  business  to  the  telegraph  companies  and  had  given  them 
the  complete  exercise  and  control  thereof.  The  prayer  for  relief  was  similar 
to  that  of  the  original  bill.  Among  other  things  the  complainant  prayed  that 
the  contractc  and  arrangements  between  the  railway  company  and  the  tele- 
piiph  companies  for  the  operation  of  the  telegraph  lines  along  the  railroad 
right  of  way  be  declared  void,  set  aside,  annulled,  and  canceled. 

After  the  filing  of  the  original  bill  the  Western  Union  Telegraph  Company 
tendered  its  plea  to  the  jurisdiction  of  the  court,  claiming  that  as  it  was  a 
corporation  of  the  state  of  New  York,  and  therefore  an  inhabitant  of  that 
etate,  suit  cftuld  not  be  maintained  against  It  in  the  District  of  Minnesota 
without  its  consent  The  plea  was  overruled.  The  company,  through  counsel 
appearing  for  it,  had  previously  submitted  itself  to  the  jurisdiction  of  the 
oonrt;  but  It  was  allowed  to  withdraw  its  general  appearance  and  the  plead- 
ings filed  in  its  name.  The  reasons  for  this  action  do  not  appear,  but  the  record 
tloes  not  show  that  any  objection  was  then  made  thereto,  nor  is  any  made  in 
this  court    It  sbouldt  therefore,  b«  presumed  that  there  was  gufflcient  cause. 
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and  that  It  was  shown  to  tbe  satisfaction  of  both  the  Circuit  Court  and  connse] 
for  complainant  After  the  overruling  of  the  plea  the  Issues  were  Joined  and 
the  testimony  taken.  Upon  final  hearing  the  Circuit  Court  dismissed  com- 
plainant's bill  upon  the  merits.    From  the  decree  this  appeal  Is  prosecuted. 


Charles  C.  Houpt,  for  appellant. 

C.  W.  Bunn,  for  appellee  railroad  companies. 

Rush  Taggart,  for  appellee  telegraph  companies. 


Before  SANBORN,  VAN  DEVANTER,  and  HOOK,  Circuit 
Judges. 

HOOK,  Circuit  Judge,  after  stating  the  case  as  above,  delivered  the 
opinion  of  the  court. 

There  is  no  act  of  Congress  specially  applicable  to  suits  such  as  the 
one  now  under  review,  which  designates  the  tribunal  in  which  they  shall 
be  instituted.  The  case,  therefore,  falls  within  the  general  grant  of 
jurisdiction  to  the  Circuit  Courts  found  in  Judiciary  Act  Aug.  13,  1888, 
c.  866,  §  1,  25  Stat.  433  [U.  S.  Comp.  St.  1901,  p.  508],  and  is  subject 
to  the  limitations  therein  expressed.  It  is  provided  in  that  section 
that: 

"No  civil  suit  shall  be  brought  •  •  •  against  any  person  by  any  original 
process  or  proceeding  in  any  other  district  than  that  whereof  he  Is  an  inhab- 
itant" 

The  exception  to  this  provision  in  respect  of  suits  between  citizens 
of  different  states  does  not  apply  to  suits  in  which  the  United  States 
is  plaintiff  or  petitioner.  The  contention  of  the  Western  Union,  which 
was  asserted  in  the  Circuit  Court  and  is  still  asserted  here,  is  that, 
being  a  corporation  organized  under  the  laws  of  New  York,  it  is  an 
inhabitant  of  that  state,  and  is  not  suable  in  the  District  of  Minnesota 
without  its  consent.  The  fact  that  a  corporation  does  business  in  a 
state  other  than  that  of  its  incorporation  does  not  make  it  an  inhabitant 
of  that  state  for  purposes  of  jurisdiction.  It  remains  an  inhabitant  of 
the  state  under  the  laws  of  which  it  was  organized.  Shaw  v.  Quincy 
Mining  Co.,  145  U.  S.  444,  12  Sup.  Ct.  935,  36  L.  Ed.  768 ;  Southern 
Pacific  V.  Denton,  146  U.  S.  202,  13  Sup.  Ct.  44,  36  L.  Ed.  942;  In 
re  Hohorst,  150  U.  S.  653, 14  Sup.  Ct.  221,  37  L.  Ed.  1211 ;  In  re  Keas- 
bey  &  Mattison  Company,  160  U.  S.  221,  16  Sup.  Ct.  273,  40  L.  Ed. 
402 ;  Rust  v.  Waterworks  Co.,  70  Fed.  129,  17  C.  C.  A.  16 ;  Ells- 
worth Trust  Co.  V.  Parramore,  108  Fed.  906,  48  C.  C.  A.  132.  In 
United  States  v.  Southern  Pacific  et  al.  (C.  C.)  49  Fed.  297,  which  was 
a  case  very  similar  to  the  one  at  bar,  a  contrary  view  was  announced. 
The  pleas  and  motions  of  the  Southern  Pacific,  a  Kentucky  corporation, 
and  the  Western  Union,  a  New  York  corporation,  were  overruled ;  it 
being  held  that  they  were  inhabitants  of  the  state  of  California  where 
the  suit  was  instituted.  But  the  doctrine  which  we  have  applied  is  now 
firmly  established.  It  follows,  therefore,  that  the  plea  of  the  Western 
Union  should  have  been  sustained,  it  should  have  been  dismissed  from 
the  suit,  and  all  proceedings  thereafter  should  have  been  as  though  it 
were  no  longer  a  party  defendant. 

In  this  view  of  the  situation,  considering  that  the  plea  was  sustained, 
as  it  should  have  been,  had  the  Circuit  Court,  sitting  as  a  court  of  equity, 
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jurisdiction  to  proceed  further,  or  should  the  cause  have  been  dismissed 
without  prejudice  to  other  proceedings?    If  the  government  had  mere- 
ly sought  to  enforce  the  performance  of  a  duty  imposed  upon  the  North- 
em  Pacific  by  its  charter  or  by  statute,  the  remedy  would  have  been 
at  law,  by  an  ordinary  action  in  mandamus,  and  not  by  a  suit  in  equity. 
To  such  an  action  the  Western  Union  would  not  have  been  a  proper 
party,  nor  would  it  have  been  bound  by  any  judgment  obtained  against 
the  Northern  Pacific.    The  jurisdiction  of  the  Circuit  Court  as  a  court 
of  equity  arose  solely  from  the  fact  that  the  contracts  and  arrangements 
with  the  Western  Union  and  its  possession  and  partial  ownership  of 
the  telegraph  lines  and  instrumentalities  along  the  lines  of  railroad  in- 
terposed an  obstacle  to  the  adequacy  and  efficiency  of  the  remedy  at  law. 
The  judicial  ascertainment  and  removal  of  the  entanglements  arising 
from  the  joint  ownership  of  the  telegraph  properties  and  the  contractual 
relations  between  the  defendants  were  peculiarly  within  the  province 
of  a  court  of  equity.     An  action  at  law  would  have  been  wholly  inade- 
quate to  secure  the  measure  of  relief  sought  by  the  government.     But, 
jurisdiction  in  equity  once  secured,  the  court  could,  conformably  with 
familiar  principles,  proceed  to  a  decree  that  would  settle  all  matters  in 
dispute  between  the  parties  pertaining  to  the  subject-matter  of  the  litiga- 
tion.   United  States  v.  Union  Pacific  Railway,  160  U.  S.  1,  60,  16  Sup. 
Ct.  190,  40  L.  Ed.  319.     The  averments  of  the  original  and  amended' 
bills  and  the  prayers  for  relief  clearly  show  that  an  important  and  essen- 
tial purpose  of  the  suit  was  the  removal  of  the  obstacles  to  the  enforce- 
ment of  the  legal  rights  of  the  government ;  and  in  that  particular  fea- 
ture of  the  case  dwelt  the  elements  of  equitable  jurisdiction.     A  decree 
was  sought  by  the  government  annulling  and  canceling  the  contracts 
and  arrangements  between  the  Northern  Pacific  and  the  telegraph  com- 
panies and  the  judicial  ascertainment  and  adjudication  of  the  rights  of 
the  government  and  of  the  defendants'  claims  of  an  exclusive  right 
of  way  or  of  control  or  interest  of  any  kind  in  the  telegraph  lines  and 
property  along  the  railroad.     It  is  manifest,  therefore,  that  the  Western 
Union  was  an  indispensable  party  to  the  suit  and  that  relief  so  vitally 
afiFecting  its  interests  could  not  be  awarded  in  its  absence.     And  as  its 
codefendant,  the  Northwestern  Telegraph  Company,  was  merely  a  nom- 
inal party,  the  substance  of  its  rights,  if,  indeed,  it  possessed  any  at 
all,  being  owned  and  controlled  by  the  Western  Union,  it  is  also  appar- 
ent that,  with  the  departure  of  the  latter  from  the  case  as  a  necessary 
consequence  to  the  sustaining  of  its  plea  to  the  jurisdiction,  the  right 
to  entertain  the  proceeding  of  the  government  as  a  suit  in  equity  would 
thereupon  cease.     Upon  a  dismissal  of  the  Western  Union  there  would 
be  present  in  court  no  defendant  which  asserted  those  impeding  claims 
and  interests  the  existence  of  which  alone  justified  an  appeal  to  a  court 
of  equity.     The  Western  Union  was  not  properly  suable  in  the  district 
of  Minnesota  without  its  consent.     It  seasonably  presented  its  objection, 
and  its  plea  should  have  been  sustained.     Its  presence  as  a  party  to  the 
suit  was  indispensable  to  the  maintenance  thereof  in  equity  and  to  the 
granting  of  the  relief  asked  by  the  government.     The  bill  should,  there- 
fore, have  been  dismissed  upon  that  ground,  and  not  upon  the  merits. 
Shields  v.  Barrow,  17  How.  130,  15  L.  Ed.  158 ;   Barney  v.  Baltimore 
City,  6  Wall  280,  284,  18  L.  Ed.  825;    Bank  v.  Railroad,  11  Wall. 
67C.C.A.— 18 
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624,  20  L.  Ed.  82 ;  Ribon  v.  Railroad  Companies,  16  Wall.  446,  450,  21 
L.  Ed.  367;  Gregory  v.  Stetson,  133  U.  S.  679,  10  Sup.  Ct.  422,  33  L. 
Ed.  792, 

These  conclusions  render  it  unnecessary  to  consider  whether  the  act 
of  August  7,  1888,  applied  to  the  Northern  Pacific,  or  whether  that 
company  has  failed  to  comply  with  its  requirements,  or  with  the  re- 
quirements of  the  act  of  July  2,  1864,  by  which  the  Northern  Pacific 
Railroad  Company  was  incorporated. 

The  decree  of  the  Circuit  Court  is  reversed,  and  the  cause  remand- 
ed, with  directions  to  sustain  the  plea  of  the  Western  Union  Telegraph 
Company  and  to  dismiss  the  complainant's  bill,  without  prejudice  to  any 
future  proceeding. 

(134  Fed.  720.) 

SPARHAWK  V.  UNITED  STATEa 

(Circuit  CJourt  of  Appeals,  Third  Circuit    Janoarj  18.  1905.) 

No.  18. 

1.  Contract  for  Furnishing  (Government  Supplies— Construction. 

A  contract  for  the  furnishing  of  supplies  to  the  United  States  tor 
the  use  of  the  Post  Office  Department  during  a  fiscal  year  hound  the 
contractor  to  furnish  sach  supplies  "in  such  quantities,  and  in  such  quan- 
tities at  a  time  and  from  time  to  time,  as  may  be  ordered,"  and  pro- 
vided that,  on  the  failure  to  furnish  any  such  supplies  within  30  days 
after  they  were  ordered,  the  Postmaster  General  should  have  the  right 
to  purchase  the  same  In  the  open  market,  and,  if  a  greater  price  was 
paid,  the  difference  between  such  price  and  the  contract  price  should 
be  charged  to  the  contractor.  There  was  a  further  provision  authorizing 
the  Postmaster  General  to  annul  the  contract  for  any  failure  of  the 
contractor  to  perform  any  of  its  covenants,  and  that  the  exercise  of 
such  authority  should  not  affect  or  impair  any  right  or  claim  of  the 
United  States  to  indebtedness  or  damages  for  the  breach  of  any  of  its 
covenants.  Held^  that  the  annulment  of  the  contract  under  such  pro- 
vision did  not  affect  the  right  of  the  United  States  to  thereafter  purchase 
supplies  to  fill  orders  previously  given  and  not  filled  by  the  contractor,  and 
to  recover  from  the  contractor  the  difference  between  the  cost  and  the 
contract  price. 

2.  Same— Breach— Effect  of  Contractor's  Bankruftct. 

Under  a  contract  for  furnishing  supplies  for  the  use  of  the  Post  Ofilce 
Department  during  a  fiscal  year  "In  such  quantities,  and  in  such  quan- 
tities at  a  time  and  from  time  to  time,  as  may  be  ordered,"  but  which 
did  not  bind  the  government  to  order  any  specified  quantity,  there  can 
be  no  breach  by  the  contractor  for  a  failiu-e  to  furnish  supplies  unless 
they  were  ordered,  and  the  fact  that  the  contractor  became  bankrupt 
during  the  term  did  not  create  any  liability  on  his  part  for  a  failure  to 
furnish  supplies  thereafter,  where  none  were  ordered. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
ern District  of  Pennsylvania. 

Samuel  Scoville,  Jr.,  and  Charles  H.  Edmunds,  for  appellant. 
Jasper  Yeates  Brinton  and  J.  Whitaker  Thompson,  for  the  United 
States. 
Before  ACHESON,  DALLAS,  and  GRAY,  Circuit  Judges. 

ACHESON,  Circuit  Judge.  The  proof  of  claim  of  the  United 
States  was  in  the  sum  of  $7,816.95  for  actual  damages  sustained  by 
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reason  of  the  failure  of  the  bankrupt  (Charles  M.  Stoever)  to  per- 
form a  written  contract  made  July  24,  1899,  between  the  United 
States,  of  the  first  part,  and  Charles  M.  Stoever,  as  principal,  and 
the  United  States  Fidelity  &  Guaranty  Company,  as  surety,  of  the 
second  part,  whereby  it  was  stipulated  that  Stoever  would  furnish 
and  deliver  from  time  to  time,  as  the  same  might  be  ordered  during 
the  fiscal  year  beginning  July  1,  1899,  and  ending  June  30,  1900, 
certain  supplies  of  wrapping  paper  for  use  of  the  Post  Office  De- 
partment. We  quote  such  parts  of  the  contract  as  are  most  ma- 
terial for  the  understanding  of  this  controversy. 

Tirst.  The  said  parties  of  the  set'ond  part  hereby  coTenant  and  agree  to 
and  with  the  said  party  of  the  first  part  that  the  said  Chas.  M.  Stoever  shall 
and  will  famish  and  deliver,  at  and  for  the  prices  hereinafter  covenanted 
and  a^eed  to  be  paid  therefor  by  the  party  of  the  first  part,  and  in  such 
quantiUes,  and  in  such  quantities  at  a  time  and  from  time  to  time,  as  may 
be  ordered  for  the  use  of  the  Post  Office  Department  and  postal  service,  the 
following  mentioned  articles  specified  in  said  advertisement,  to  wit: 

"And  It  Is  further  expressly  agreed  that  in  case  of  the  failure  of  said  Chas. 
M.  Stoever,  principal  of  the  party  of  the  second  part,  to  furnish  any  of  said 
articles  within  thirty  days  after  they  have  been  ordered,  the  right  is  reserved 
by  the  Postmaster  General  to  purchase  such  articles  in  open  market;  and 
if  a  greater  price  than  that  specified  In  this  contract  be  paid  for  such 
articles,  the  total  difference  between  the  purchase  price  and  the  contract 
price  may  be  charged  to  the  said  party  of  the  second  part. 

"The  said  parties  of  the  first  and  second  part  hereby  mutually  stipulate 
and  agree  that  this  contract  may  be  annulled  by  the  Postmaster  General 
for  any  failure.  In  his  opinion,  of  the  said  Chas.  M.  Stoever  to  do  and  perform 
any  of  the  covenants,  agreements,  or  stipulations  herein  covenanted,  agreed, 
and  stipulated  to  be  done  or  performed  by  the  said  parties  of  the  second 
part,  or  in  case  of  a  willful  attempt  by  him  to  Impose  upon  the  department 
articles  inferior  to  those  required  by  this  contract;  and  the  said  parties  of 
the  second  part  further  expressly  agree  that  the  termination  of  said  con- 
tract as  aforesaid,  or  anything  done  by  the  Postmaster  General  in  pursuance 
of  the  stipulation,  shall  not  affect  or  Impair  any  right  or  claim  of  the  United 
States  to  indebtedness  or  damages  for  the  breach  of  any  of  the  covenants  of 
the  contract  by  the  parties  of  the  second  part" 

The  contract  contains  a  provision  that,  in  case  of  the  failure  of 
Stoever  to  perform  any  of  his  stipulations,  fie  shall  become  indebted 
to  the  United  States  in  the  sum  of  $10,000  as  fixed  and  settled  dam- 
ages ;  but  this  provision  may  be  disregarded,  for  not  only  does  sec- 
tion 57,  subd.  **j/'  of  the  bankrupt  act  (Act  July  1,  1898,  c.  541,  30 
Stat.  561  [U.  S.  Comp.  St.  1901,  p.  3444])  exclude  proof  by  the 
government  upon  the  basis  of  such  a  penalty,  but  in  fact  the  United 
States  has  made  its  proof  of  claim  here  for  actual  damages  only. 

The  appellant  has  abandoned  as  untenable  his  position  that  the 
claim  of  the  United  States  is  barred  by  reason  of  the  failure  to  make 
proof  thereof  within  a  year  from  the  adjudication  herein,  and  ac- 
cordingly has  waived  his  first  assignment  of  error.  Hence  the  con- 
troversy in  this  case  is  narrowed  to  the  question  of  the  amount  of 
damages  allowable  to  the  United  States  and  provable  against  the 
bankrupt's  estate. 

It  appears  that  seven  orders  under  the  contract  were  made  on 
Stoever  from  September  20  to  December  5,  inclusive,  1899,  aggre- 
gating 16,000  reams  of  paper ;  that  Stoever  failed  to  fill  any  of  these 
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orders ;  and  that,  pursuant  to  the  terms  of  the  contract,  purchases 
were  made  to  supply  these  unfilled  orders,  the  excess  paid  for  the 
16,000  reams  over  the  contract  price  amounting  to  $5,741.96.  Five 
of  these  purchases  were  made  between  November  23, 1899,  and  Jan- 
uary 9,  1900,  one  on  January  30,  and  one  on  February  8,  1900.  On 
January  22,  1900,  the  Postmaster  General,  by  an  order  reciting  die 
failures  of  Stoever  to  furnish  the  articles  ordered,  declared  him  to 
be  a  failing  contractor.  Both  the  referee  in  bankruptcy  and  the 
district  judge  assumed  that  the  order  of  January  22,  1900,  was  an 
annulment  of  the  contract  under  the  above-recited  provision. 

On  February  7, 1900,  a  petition  by  creditors  of  Charles  M.  Stoever 
was  filed,  praying  that  he  be  adjudicated  an  involuntary  bankrupt, 
and  on  March  28,  1900,  he  was  adjudged  a  bankrupt.  The  United 
States  claims  the  excess  of  $5,741.95  mentioned  above,  and  this  the 
referee  in  bankruptcy  allowed.  But,  in  addition  thereto,  the  United 
States  claims  an  excess  over  contract  price  of  $2,075  paid  on  7,100 
reams  of  paper  purchased  on  various  dates  between  February  8  and 
June  4,  1900,  although  it  appears  that  no  order  for  any  part  of  the 
7,100  reams  of  paper  was  made  on  Stoever.  This  latter  claim  the 
referee  disallowed.  The  trustee  excepted  to  the  allowance  to  the 
United  States  of  the  sum  of  $5,741.95,  and  the  United  States  ex- 
cepted to  the  disallowance  of  the  sum  of  $2,075.  The  court  over- 
ruled the  exceptions  of  the  trustee,  and  sustained  the  exception  of 
the  United  States,  and  decreed  in  favor  of  the  government  for  the 
full  amount  of  its  claim,  $7,816.95.  From  this  decree  the  trustee 
appealed. 

The  trustee  insists  that  the  excess  of  cost  price  over  the  contract 
price  of  the  two  lots  of  paper  purchased  on  January  30  and  Feb- 
ruary 8,  1900,  amounting  to  $2,090.55,  should  be  disallowed,  because 
the  contract  had  been  annulled  by  the  Postmaster  General  on  Jan- 
uary 22,  1900,  and  the  damages  in  respect  to  those  items  did  not 
accrue  and  had  no  existence  until  after  the  annulment.  The  con- 
tract, however,  provides — 

"That  the  termination  of  said  contract  as  aforesaid,  or  anything  done  by 
tlie  Postmaster  General  in  pursuance  of  the  stipulation,  shall  not  nffoet  or 
impair  any  right  or  claim  of  the  United  States  to  indebteiiness  or  damage 
for  the  breach  of  any  of  the  covenants  of  the  contract  by  the  parties  of  the 
second  part*' 

Now,  the  two  lots  of  paper  here  particularly  in  question  were 
duly  ordered  from  Stoeyer  on  December  5,  189D,  and  thus  Stoever 
became  absolutely  bound  to  furnish  the  paper,  and  the  right  of  the 
United  States  thereto  was  fixed.  That  right  was  not  aflfected  or 
impaired  by  anything  that  afterwards  took  place.  By  the  terms  of 
the  contract  the  right  was  preserved,  notwithstanding  an  annulment 
of  the  contract  by  the  Postmaster  General ;  and,  of  course,  the  sub- 
sequent petition  and  adjudication  in  bankruptcy  could  not  defeat, 
and  did  not  impair,  the  fixed  right  of  the  United  States. 

In  overruling  the  action  of  the  referee  disallowing  the  claim  of 
the  United  States  for  $2,075,  the  excess  over  the  contract  price  paid 
on  the  last  four  purchases,  the  learned  District  Judge  overlooked 
the  terms  of  the  contract.     On  the  one  hand,  the  United  States  did 
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not  bind  itself  to  give  any  orders  for  supplies ;  and,  on  the  other 
hand,  Stoever  was  not  bound  to  furnish  supplies  until  ordered. 
Until  an  order  was  given,  Stoever  could  not  know  what  supplies 
were  wanted,  and  would  not  be  in  any  default.  The  contract  pro- 
vides that  Stoever  will — 

"Furnish  and  deliver,  at  and  for  the  prices  hereinafter  covenanted  and 
agreed  to  be  paid  therefor  by  the  party  of  the  first  part,  and  in  such  quan- 
tities, and  in  such  quantities  at  a  time  and  from  time  to  time,  as  may  be 
ordered  for  the  use  of  the  Postoflice  Department  and  postal  service,  the 
following  mentioned  articles." 

In  each  instance  the  government  was  to  be  the  first  actor,  giving 
the  contractor  an  order  for  supplies.  It  is  further  stipulated  that, 
in  case  of  the  failure  of  Stoever 


"Furnish  any  of  said  articles  within  thirty  days  after  they  hare  been  or- 
dered, the  right  is  reserved  by  the  Postmaster  General  to  purchase  such  ar- 
ticles in  open  market ;  and  If  a  greater  price  than  that  specified  in  this  con- 
tract be  paid  for  such  articles,  the  total  difference  between  the  purchase  price 
and  the  contract  price  may  be  charged  to  said  party  of  the  second  part" 

Plainly,  under  these  provisions,  there  would  be  no  default  on  the 
part  of  Stoever  until  the  articles  were  ordered  by  the  government. 
There  was  no  breach  of  the  contract  by  Stoever  during  the  time 
within  which  the  last  four  purchases  were  made;  for  no  order  was 
given  after  December  5,  1899.  We  think  it  is  not  a  satisfactory 
answer  to  say  *'that  the  bankruptcy  had  totally  disabled  the  con- 
tractors from  performing  their  agreement,  and  therefore  made  no- 
tice a  useless  formality.  We  do  not  see  that  the  bankruptcy  had 
made  performance  by  the  contractors  impossible.  Moreover,  if  the 
United  States  intended  to  hold  Stoever  and  his  surety  in  damages 
for  nondeliveries  in  the  future,  orders  for  the  goods  were  indispen- 
sable conditions  precedent  to  the  successful  assertion  of  such  a 
claim.  Nor  can  we  accept  the  suggestion  "that,  as  the  contract  had 
been  annulled  for  cause,"  the  bankrupt  was  not  entitled  to  notice. 
If  the  contract  was  annulled,  the  annulment  released  both  parties 
as  respects  to  the  future. 

We  are  not  able  to  assent  to  the  point  made  by  the  counsel  of 
the  appellee  that  this  was  an  entire  contract,  in  the  sense  that  a 
single  breach  by  Stoever  fixed  his  liability  for  the  damages  in  their 
entirety.  The  argument  overlooks  the  fact  that  the  government 
had  not  bound  itself  to  g^ve  any  orders  for  supplies,  and  that  the 
covenant  of  Stoever  was  only  to  furnish  supplies  from  time  to  time 
as  orders  were  given.  In  the  very  nature  of  the  case  the  contract 
was  severable,  as  to  the  orders  on  the  one  side  and  performance  and 
breaches  on  the  other  side. 

We  think  that  the  referee  was  right  in  his  conclusions,  and  that 
all  the  exceptions  to  his  report  should  have  been  overruled,  and  his 
report  confirmed. 

The  decree  of  the  District  Court  is  reversed,  and  the  cause  is 
remanded  to  the  court  for  further  proceedings  in  accordance  with 
this  opinion. 
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(134  Fed.  82a) 

BARNSDALIi  et  al.  v.  O'DAT  et  al. 

(Circuit  Court  of  Appeals,  Third  Circuit    February  6,  1905.) 
No.  29. 

1.  Fbaud— Action  pob  Damages— Evidence. 

In  an  action  by  purchasers  against  their  vendor  to  recover  damages 
on  the  ground  that  plaintiffs  were  Induced  to  purchase  the  property  by 
a  false  and  fraudulent  representation  as  to  its  actual  production  of  petro- 
leum, and  "that  the  pipe-line  statements  of  the  runs  of  oil  from  said 
property  showed  the  correctness  of  the  aforesaid  representation,**  evi- 
dence of  what  the  pipe-line  statements  did  in  fact  show  was  pertinent 
and  admissible,  to  be  considered  by  the  jury,  even  though  they  may  not 
in  themselves  have  correctly  shown  the  amount  of  actual  production. 

2.  Same— Defenses— Ratification  of  Contbact  Made  by  Agent. 

The  bringing  of  an  action  by  a  principal  against  his  agent  in  the  pur- 
chase of  lands  for  the  amount  of  a  commission  secretly  paid  him  by  the 
vendor  does  not  operate  to  ratify  the  contract,  so  as  to  discharge  the 
vendor  from  liability  in  damages  for  fraud  and  deceit,  by  which,  with 
the  assistance  of  the  agent,  the  sale  was  induced. 

[Ed.  Note. — For  cases  in  point,  see  vol.  40,  Cent  Dig.  Principal  and 
Agent,  fi§  636,  637,  643.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  West- 
ern District  of  Pennsylvania. 

Eugene  Mackey  and  James  W.  Lee,  for  plaintiffs  in  error. 
S.  S.  Mehard,  for  defendants  in  error. 

Before  ACHESON,  DALLAS,  and  GRAY,  Circuit  Judges. 

DALLAS,  Circuit  Judge.  It  is  not  necessary  to  refer  to  the  sev- 
eral specifications  in  this  case.  The  three  points  made  in  the  brief 
for  plaintiffs  in  error  present  the  only  questions  which  it  is  necessary 
to  consider. 

1.  The  action  was  brought  to  recover  damages  for  injury  al- 
leged to  have  been  sustained  by  the  plaintiffs  below  (defendants 
here)  by  reason  of  their  having  been  induced  to  purchase  certain 
property  from  the  defendants  below  by  a  false  and  fraudulent  rep- 
resentation of  its  actual  production  of  petroleum  oil,  and  "that  the 
pipe-line  statements  of  the  runs  of  oil  from  said  property  sho"wed 
the  correctness  of  the  aforesaid  representation."  This  is  a  brief, 
but,  for  the  present  purpose,  a  sufficient,  abstract  of  the  plaintiffs' 
allegation  of  their  cause  of  action ;  and  that  evidence  of  what  the 
pipe-line  statements  did  show  was  directly  pertinent  to  the  issue 
joined  upon  that  allegation  seems  to  us  to  be  obvious.  But  if  the 
only  legitimate  subject  of  inquiry  had  been  as  to  the  quantity  of 
oil  actually  produced,  regardless  of  what  the  pipe-line  statements 
showed,  yet  we  could  not  agree  that  those  statements  ought  to  have 
been  excluded.  It  was  not  essential  to  their  relevancy  that  they 
should,  in  and  of  themselves,  accurately  disclose  how  much  oil  had 
been  really  produced  from  the  premises.  There  was  testimony 
that  they  did  not  do  so,  but  they  supplied  information  which,  in 
connection  with  the  other  evidence,  might  reasonably  be  considered 
by  the  jury  in  determining  that  matter  for  themselves,  and  this 
sufficed  to  justify  their  admission. 
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2.  The  agent  of  the  plaintiffs  below,  in  making  this  purchase  for 
them,  asked  and  received  from  the  defendants  the  sum  of  $8,700  for 
himself.  This  payment  was  secretly  made,  and  it  is  admitted,  as 
it  must  be,  that  by  reason  thereof  the  sellers  were  precluded  from 
maintaining  that  whatever  knowledge  the  agent  had  respecting  the 
real  production  of  the  property  was  imputable  to  his  principals. 
But  it  is  averred  that  the  learned  court  erred  in  declining  to  rule 
that  because,  when  the  plaintiffs  below,  long  afterward,  learned 
of  this  misconduct  of  their  agent,  they  made  it  the  ground  of  an 
action  against  him,  they  "legalized  the  payment  and  receipt  of 
such  commission,  and  he  thereby  became  their  full  agent  for  all 
purposes  of  the  purchase,  and  all  knowledge  of  the  production  or 
condition  of  the  property  acquired  by  him  at  or  before  the  time  of 
the  sale  would  be  knowledge  to  his  principals,  the  plaintiffs  here- 
in." This  proposition  was  properly  negatived.  It  could  not  have 
been  affirmed  without  holding  that  a  principal,  who  seeks  redress 
against  his  agent  for  having  wrongfully  accepted  money  from  those 
with  whom  he  was  authorized  to  deal,  thereby  discharges  the  latter 
from  all  liability  for  a  fraud  by  which  they,  with  his  assistance,  had 
misled  the  principal  to  his  hurt.  We  know  of  no  rule  or  principle 
of  law  which  would  justify  us  in  so  deciding.  "Agents  are,  in  a 
sense,  trustees,  and  they  owe  to  their  principals  a  similar  duty  to 
that  which  trustees  owe  to  their  cestui  que  trust" ;  and  it  would 
hardly  be  claimed,  we  think,  that  a  cestui  que  trust  could  not  re- 
quire his  trustee  to  account  for  money  he  had  accepted  from  per- 
sons whose  interest  was  opposed  to  that  of  the  trust,  without  con- 
doning a  fraud  which  had  been  perpetrated  in  the  course  of  the 
transaction  in  connection  \vith  which  that  money  had  been  re- 
ceived. No  authority  has  been  cited  which  lends  support  to  the 
contention  that  by  bringing  their  action  against  the  agent  the  de- 
fendants in  error  ratified  the  contract  which  was  induced  by  the 
fraud  in  which  he  had  participated.  The  subject-matter  of  this 
action  is  not  the  same  as  that  of  the  action  against  the  agent;  the 
two  frauds  were  different.  Keator  v.  St.  John  (C.  C.)  42  Fed.  585, 
was  an  action  brought  by  Keator  against  St.  John  on  the  ground 
that,  while  St.  John  was  his  agent  for  the  purpose  of  purchasing 
some  pine  lands,  he  (St.  John)  received  $18,000  from  the  other  side. 
St  John  set  up  as  a  defense  a  former  judgment  against  him  of  $5,000, 
which  he  alleged  was  for  the  same  subject-matter;  but,  on  motion 
for  new  trial,  Mr.  Justice  Miller  said — 

**That  the  judge  of  the  Circuit  Court  was  right  in  refusing  to  hold  that  the 
first  suit  was  a  bar  to  the  second  action.  The  frauds  were  different,  any 
way.  The  first  fraud  for  which  a  recovery  was  sought  was  for  false  represen- 
tations made  to  the  plaintiff  by  St.  .John  as  to  the  value  of  the  property. 
*  *  ♦  Mr.  St  John  professed  to  have  that  knowledge,  and  made  false 
statements  about  It.  for  which  the  jury  held  him  liable  In  the  sum  of  $5,000. 
That  was  totally  different  from  the  $18,000  which  he  actually  received  as  his 
reward  from  Gillespie  [Glasple]  for  helping  to  sell  their  land.*^  Keator  et  al. 
▼.  St  John  (C.  C.)  42  Fed.  585. 

Subsequently  Keator  sued  the  seller  of  the  same  pine  lands,  and, 
upon  writ  of  error  in  that  suit,  the  Court  of  Appeals  for  the  Eighth 
Circuit  said : 
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"It  is  further  contended  that  the  Circuit  Court  erred  In  Instructing  the 
jury  tlmt  the  case  In  hand  was  not  barred  by  a  previous  recovery  In  an  action 
by  Keator  &  Son  against  St.  John.  The  merits  of  this  contention  can  be  best 
tested  by  a  brief  statement  of  the  facts  upon  which  the  defense  was  based. 
Keator  &  Son  first  brought  an  action  against  St  John  to  recover  damages 
for  the  same  fraud  and  deceit  that  is  complained  of  in  the  case  at  bar,  and 
in  such  suit  recovered  a  Judgment  for  $5,000,  which  judgment  has  not  been 
satisfied.  In  the  course  of  the  trial  of  the  latter  suit  for  fraud  and  deceit, 
Keator  &  Son  discovered  that  St.  John  had  received  $18,000  from  Glaspie  of 
the  sum  which  they  had  paid  for  the  pine  lands.  They  thereupon  brought  an 
action  against  St.  John  for  the  latter  sum,  and  recovered  the  amount  sued  for, 
with  interest,  which  judgment  has  been  paid.  The  last-mentioned  action  was 
brought  and  maintained  solely  upon  the  ground  that  St  John  was  their  agent 
in  negotiating  the  purchase  of  the  pine  lands,  and  that  the  profit  which  he 
had  secretly  made  in  that  transaction  through  connivance  with  Glaspie  be- 
longed to  his  principals.  In  stating  their  damages  in  the  present  action,  the 
plaintiffs  below  have  given  credit  for  the  amount  of  the  second  judgment 
which  was  recovered  against  St  John,  and  was  by  him  paid.  It  is  now  In- 
sisted that  the  payment  of  the  second  judgment  against  St  John  for  $18,000 
and  interest  operated  to  satisfy  the  first  judgment  against  him  for  $5,000  In 
the  action  for  fraud  and  deceit,  and  that  the  satisfaction  of  the  latter  judg- 
ment bars  a  recovery  against  Glaspie  in  the  present  action.  We  are  of 
opinion  that  the  Circuit  Court  properly  directed  the  jury  to  disregard  the 
plea  of  a  former  recovery,  for  the  reason  that  the  cause  of  action  sued  upon 
in  the  second  suit  against  St  John  was  totally  unlike  the  cause  of  action 
in  the  first  suit,  and  totally  unlike  the  cause  of  action  in  the  suit  at  bar. 
There  might  have  been  a  recovery  against  St.  John  in  the  second  action  even 
though  no  misrepresentations  had  been  made  by  him  as  to  the  quantity  of 
limber  that  the  pine  lands  would  yield,  and  the  evidence  which  was  sufficient 
to  warrant  a  recovery  in  the  second  suit  was  utterly  Insufficient  to  justify  a 
verdict  in  the  first  action.  Furthermore,  the  damages  recoverable  in  the  re- 
spective suits  were  essentially  different  These  considerations  warrant  the 
conclusion  that  the  payment  of  the  second  judgment  against  St.  John  did  not 
operate  to  satisfy  the  first  judgment  for  fraud  and  deceit,  as  was  practically 
held  by  Mr.  Justice  Miller  in  Keator  v.  Sfjohn  (a  C.)  42  Fed.  585."  Glaspie 
V.  Keator,  5  C.  C.  A.  481,  56  Fed.  210. 

We  concur  in  the  views  expressed  by  the  learned  judges  in  these 
cases,  and  we  think  that  the  position  taken  by  the  appellants  in 
this  one  cannot  be  reconciled  with  them. 

3.  The  complaint  of  the  answer  which  was  made  by  the  court 
below  to  an  inquiry  of  the  jury  is  without  merit.  The  answer  was  sim- 
ply responsive  to  the  question  propounded.  It  did  not  confine  attention 
to  the  aspect  of  the  case  which  the  question  presented.  On  the 
contrary,  the  learned  judge  said : 

"And  if  you  accept  that  which  the  parties  put  In  their  contract  as  the 
value  of  the  property,  based  on  a  402-barrel  production,  and  you  find  that 
the  production  was,  in  point  of  fact  less,  and,  as  we  stated  to  you,  that  there 
was  fraud,  as  we  defined  before  in  charging  you,  then  you  would  be  icarranted 
in  awarding  as  damages  the  difference  between  402  barrels  and  what  the 
production  actually  was." 

We  find  no  error  in  this  record,  and  therefore  the  judgment  of 
the   Circuit  Court   is  affirmed. 
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(134  Fed.  831.) 

WERNER  CO.  et  al.  v.  ENCYCLOPEDIA  BRITANNICA  CO. 

(Circuit  Court  of  Appeals,  Third  Circuit    January  11,  1905.) 

No.  53. 

1.  COPTWGHT— INFBINGEMENT— PbELTMINABT    INJUNCTION— REVIEW. 

The  granting  of  a  preliminary  Injunction  In  a  suit  for  Infringement  of 
a  copyright  being  within  the  discretion  of  the  trial  court,  an  order  grant- 
ing the  same  will  not  be  set  aside  on  appeal  unless  it  is  clearly  shown 
that  the  court  abused  its  discretion,  or  was  mistaken  in  its  view  of  the 
situation. 

2.  Same— Objections  not  Made  at  Tbial. 

Where,  on  an  application  for  a  preliminary  injunction  In  a  suit  for  in- 
fringement of  a  copyright,  defendant  did  not  object  or  introduce  proof 
to  show  that  complainants'  articles,  alleged  to  have  been  infringed,  were 
not  derived  from  original  sources,  such  objection  could  not  be  considered 
on  appeal  from  an  order  granting  such  in  junction. 

3.  Same— Laches. 

Where,  in  a  suit  for  infringement  of  copyright.  It  appeared  that  com- 
plainants and  their  predecessors  in  title  had  no  knowledge  of  the  alleged 
infringing  articles  until  December,  1902,  less  than  a  year  and  a  half  be- 
fore suit  brought,  and  that  complainants  prior  to  that  time  were  not 
charged  with  notice  thei'eof,  and  the  infringing  articles  did  not  appear  in 
defendant's  publication  at  first,  complainants  were  not  barred  by  laches. 

[Ed.  Note. — For  cases  in  point,  see  vol.  11,  Cent.  Dig.  Copyrights,  $  70. 

Laches  as  a  defense  to  action  for  Infringement  of  copyright,  see  notes 
to  Taylor  v.  Sawyer  Spindle  Co.,  22  C.  C.  A.  211 ;  Richardson  v.  D.  M. 
Osborne  &  Co.,  36  C.  C.  A.  613.] 

Acheson,  Circuit  Judge,  dissenting. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  New  Jersey. 

For  opinion  below,  see  130  Fed.  460. 

John  G.  Johnson,  for  appellants. 
Frederic  R.  Kellogg,  for  appellee. 

Before  ACHESON,  DALLAS,  and  GRAY,  Circuit  Judges. 

GRAY,  Circuit  Judge.  This  is  an  appeal  from  an  order  made  in 
the  Circuit  Court  of  the  United  States  for  the  District  of  New  Jersey, 
granting  a  preliminary  injunction  against  the  Werner  Company  and  the 
^American  Newspaper  Association,  defendants  below  and  appellants 
here,  at  the  suit  of  the  Encyclopaedia  Britannica  Company,  complain- 
ant and  appellee,  restraining  the  publication  of  certain  articles,  entitled 
"Georgia,"  "Homestead,"  "Honduras  and  British  Honduras,"  "Indian 
Territory,"  "La  Fayette"  and  ^'Louisiana,"  in  the  American  edition  of 
the  Encyclopaedia  Britannica,  known  as  the  "Werner"  edition.  The 
bill  alleged  that  the  said  articles  were  infringements  of  certain  copy- 
rights owned  by  complainant  and  appellee.  This  injunction  was  grant- 
ed on  bill,  answers  and  affidavits.  We  are  therefore  called  upon  to  re- 
view the  propriety  of  the  discretion  exercised  by  the  court  below,  in 
granting  a  preliminary  injunction. 

As  the  granting  or  withholding  of  a  preliminary  injunction  is  with- 
in the  soimd  discretion  of  the  court  whose  jurisdiction  is  invoked,  re- 
viewmg  courts  are  reluctant  to  interfere  with  the  exercise  of  this  dis- 
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cretion,  unless  it  is  made  clear  that  there  has  been  an  abuse  of  such  dis- 
cretion, or  that  the  court  below  was  mistaken  in  the  view  taken  by  it 
of  the  situation,  with  reference  to  which  the  order  was  made.  A  care- 
ful reading  of  the  pleadings  and  moving  papers  in  this  case,  does  not 
convince  us  that  the  court  below  abused  its  discretion  in  the  premises, 
or  that  it  was  so  mistaken  in  the  exercise  thereof  as  to  make  a  reversal 
of  its  action  necessary  or  proper. 

The  wrong  complained  of  being  an  infringement  of  copyrights,  the 
learned  judge  of  the  Circuit  Court  has  received  testimony  of  the  com- 
parisons made  by  expert  witnesses,  as  aids  to  the  court,  but  has  chiefly 
relied,  for  the  making  out  of  a  prima  facie  case,  upon  such  comparisons 
as  he  himself  has  made,  between  the  alleged  infringing  articles  pub- 
lished by  defendants  below,  and  the  copyrighted  articles  which  they  are 
alleged  to  infringe.  We  incline  to  the  opinion  that  the  learned  judge 
has  justified  himself  by  these  comparisons,  in  making  the  order  com- 
plained of.  We  therefore  refer  to  his  opinion  in  extenso,  as  sufficiently 
stating  the  grounds  of  his  decree.  130  Fed.  460.  We  purposely  ab- 
stain from  expressing  any  views  of  our  own,  that  might  seem  determin- 
ative of  the  result  after  final  hearing.  The  suggestion  was  made  by 
counsel  for  the  appellants,  at  the  argument  before  us,  that  inasmuch  as 
these  articles  are  not  works  of  imagination,  but  are  compilations  and 
compendiums  of  facts  necessarily  gathered  from  many  sources  already 
published,  the  similarity  between  them  results  from  the  common  sources 
from  which  the  facts  were  derived,  and  further,  that  it  was  necessary 
for  complainant  below,  not  only  to  allege  but  prove  that  his  copyright- 
ed articles  were  original  and  not  mere  copies  from  other  published 
works. 

The  bill  of  complaint  does  state  that  the  several  copyrighted  articles 
were  the  new  and  original  productions  of  their  several  authors.  The 
prima  facies  of  this  statement,  though  slight,  will  serve  for  the  motion 
before  the  court  until  some  evidence  is  adduced  by  defendants  to  im- 
pugn the  originality  of  the  said  articles.  Consideration  must  be  had 
of  the  truth  that  it  is  hard  to  prove  originality,  except  by  the  affidavit 
of  the  author,  and  an  attempt  to  prove  it  is  something  like  attempting 
to  prove  a  negative;  that  is,  that  the  articles  in  question  are  not 
plagiarized.  Nevertheless,  the  right  of  complainant  to  maintain  a  suit 
for  infringement  of  his  copyright  depends  upon  the  originality  of  his 
own  production,  and  some  prima  facie  proof  at  the  hearing  must  be 
made  in  this  regard.  And  still  more,  if  the  originality  is  impugned 
by  evidence  at  the  hearing,  tending  to  show  want  of  originality,  that 
evidence  must  be  overcome  by  the  complainant  to  the  satisfaction  of 
the  court.  The  record  discloses  no  such  evidence  in  the  affidavits  on 
behalf  of  the  defendants  below,  nor  was  the  suggestion  to  which  we  have 
alluded,  as  made  at  the  argument  before  us,  namely,  that  the  similarity 
of  defendants'  to  complainant's  articles  was  due  to  their  both  having 
been  derived  from  common  sources,  made  in  the  court  below,  much  less 
supported  by  any  testimony.  This  suggestion,  if  supported  by  proof, 
may  be  very  important  at  the  final  hearing,  or  on  a  motion  made  at 
any  time  before  final  hearing,  for  a  dissolution  of  the  injunction,  but 
it  cannot  now  affect  our  judgment  of  the  propriety  of  the  order  made 
for  a  special  injunction,  on  the  case  as  made  before  the  court  t)elow. 
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We  have  also  carefully  considered  the  contention  of  the  defendants 
below,  that  a  preliminary  injunction  should  not  be  allowed,  because  of 
the  laches  of  the  complainant  and  his  predecessors  in  title.  We  think 
this  defense  has  been  properly  disposed  of  in  the  opinion  of  the  learned 
judge  of  the  court  below.  Not  only  is  there  no  proof  that,  at  the  time 
of  the  suits  of  Black  v.  Ehrich  (C.  C.)  44  Fed.  793,  and  Black  v.  Henry 
G.  Allen  Co.  (C.  C.)  56  Fed.  764,  either  complainant  or  its  predecessors 
in  title  had  any  notice  of  the  alleged  infringement  of  the  complainant's 
copyrights,  by  the  articles  herein  referred  to,  but  there  is  in  the  record 
an  affidavit  by  Charles  Scribner,  an  agent  of  the  Blacks  during  the 
litigation,  and  produced  by  the  appellants  here,  to  the  effect  that  certain 
of  the  articles  charged  by  the  complainant  in  this  suit  to  be  infringe- 
ments, were  not  found  in  complainant's  tenth  volume,  thus  strongly 
negativing  knowledge  or  notice  at  that  time  of  the  alleged  infringe- 
ments. 
The  said  order  is  therefore  affirmed. 

ACHESON,  Circuit  Judge  (dissenting).  I  am  constrained  to  dis- 
sent from  this  affirming  decree.  In  my  judgment  this  was  not  a  case 
for  a  preliminary  injunction.  The  answers  (which  at  the  hea'ring  be- 
low at  least  had  the  force  of  opposing  affidavits)  were  fully  responsive 
to  the  bill  and  positively  negatived  all  the  allegations  of  the  bill  upon 
which  the  complainant's  right  to  equitable  relief  depended.  Moreover, 
the  answers  set  up  very  serious  matters  of  defense,  which,  I  think,  should 
have  prevented  summary  relief.  Upon  well-settled  principles  prevail- 
ing in  courts  of  equity  the  merits  of  the  case,  it  seems  to  me,  ought  not 
to  have  been  decided  at  a  preliminary  stage  upon  conflicting  ex  parte 
affidavits.  If  there  was  any  infringement  of  copyright  here,  that  in- 
fringement began  as  early  as  the  year  1890  or  1891,  and  thereafter  was 
continued  uninterruptedly  by  a  well-known  publication,  which  was 
extensively  advertised  and  was  notoriously  dealt  in  and  sold  throughout 
the  United  States.  This  bill  was  not  filed  until  December  12,  1903. 
Under  the  principles  declared  by  the  Supreme  Court,  this  extraordinary 
delay  might  well  preclude  equitable  relief,  even  upon  final  hearing. 
Badger  v.  Badger,  2  Wall.  87,  17  L.  Ed.  836 ;  Godden  v.  Kimmell,  99 
U.  S.  201,  212,  25  L.  Ed.  431 ;  Abraham  v.  Ordway,  158  U.  S.  416, 
15  Sup.  Ct.  894,  39  L.  Ed.  1036.  But  be  that  as  it  may,  there  was  such 
apparent  laches  on  the  part  of  this  complainant,  and  its  predecessors  in 
title,  as  should  have  prevented  the  summary  interposition  of  a  court  of 
equity  in  awarding  a  preliminary  injunction.  I  think  that  it  is  my  duty 
to  quote,  in  this  connection,  the  following  paragraph  from  the  answer 
of  the  defendant  the  Werner  Company : 

"(33)  This  defendant,  further  answering,  on  information  and  belief  alleges 
that  the  several  articles  contained  in  the  books  published  by  this  defendant, 
which  are  alleged  to  infringe  the  pretended  copyrights  of  the  complainants, 
are  new  and  original  articles,  especially  prepared  by  competent  writers  for 
the  Peale  edition  of  the  Encyclopedia  Br i tannics,  and  that  they  have  all  been 
pnhlisbed  contlnaonsly  in  said  Peale  edition  and  in  said  Werner  edition,  the 
*Mce68or  thereof,  about  from  the  year  1890  to  the  present  time,  with  the 
toll  knowledge  and  acquiescence  of  said  Adam  and  C.  Black  and  of  other  as- 
Bignorg  to  complainant  and  through  whom  complainant  claims  the  alleged 
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copyright  Bet  up  in  the  bill  herein,  and  that  by  reason  of  said  long  delay  of 
about  thirteen  years  by  complainant  and  its  assignors  in  setting  up  the  al- 
leged rights  mentioned  in  the  complaint  defendant  has  been  unable  to  procure 
the  evidence  of  the  writers  of  the  said  Peale  articles,  and  of  a  number  of 
other  witnesses  acquainted  with  the  facts  necessary  and  material  to  the  de- 
fendant for  its  defense  herein ;  that  some  of  said  witnesses  have  removed  to 
parts  unlcnown,  and  others  have  died ;  that  by  reason  of  such  delay  defend- 
ant and  its  predecessors  in  business  have  been  induced  to  believe  and  have 
constantly  believed  that  the  Peale  and  the  said  Werner  editions  of  the  En- 
cyclopedia Britannica  were  in  no  way  infringements  of  any  rights  of  the  said 
firm  of  A.  and  C.  Black,  or  of  any  persons  claiming  under  said  firm,  and  have 
been  led  to  expend  and  have  expended  great  sums  of  money  in  improving  the 
said  editions;  that  by  reason  of  such  delay  the  said  firm  of  A.  and  C.  Black, 
if  it  ever  had  any  such  right  as  it  set  up  in  the  bill  of  complaint  has  lost  the 
same^  and  could  not,  and  legally  did  not,  convey  to  complainant,  or  to  any 
person  claiming  under  the  said  firm  of  A«  and  0.  Black,  any  rights  whatever^ 
or  any  right  to  the  relief,  or  any  part  thereof,  set  up  in  the  complaint  herein ; 
and  further  denies  that  complainant  ever  acquired  or  now  has  any  such 
rights." 

The  knowledge  of  the  complainant's  assignors  is  here  sufficiently 
averred,  I  think,  to  open  the  way  for  and  to  require  full  proofs  taken 
in  the  regular  course  of  procedure  before  the  court  would  undertake 
to  pass  Upon  the  question  of  their  knowledge  and  acquiescence.  I 
would  reverse  the  order  granting  a  preliminary  injunction,  and  remand 
the  cause  to  the  Circuit  Court,  to  the  end  that  full  proofs  should  be  tak- 
en touching  the  rights  of  the  parties,  before  decree. 


(133  Fed-  2a) 

STEVENS  et  al.  v.  GRAND  CENTRAL  MIN.  CO.  et  aL 

(Circuit  Court  of  Appeals,  Eighth  Circuit    October  13,  1904.) 

No.  1,827. 

1.  Mining  Claims— Constructive  Tbust— Relocation  by  Co-Owneb. 

The  general  rule  that  co-tenants  stand  in  a  relation  to  one  another  of 
mutual  trust  and  confidence,  that  one  will  not  be  permitted  to  act  in  hos- 
tility to  the  others  in  respect  to  the  joint  estate,  and  that  a  distinct  title 
acquired  by  one  will  inure  to  the  benefit  of  all,  applies  with  full  force  to 
the  joint  owners  of  a  mining  claim;  and  a  co-owner  who  amends  the 
location  notice,  relocates  the  claim,  or  otherwise  procures  the  issuance 
of  a  patent  in  his  own  name,  will  hold  the  title  in  trust  for  all ;  nor  will 
the  trust  be  avoided,  or  its  enforcement  defeated,  merely  because  a 
stranger  to  the  original  claim  joins  with  such  joint  owner  in  the  relo- 
cation, and  acquires  title  jointly  with  him  to  the  relocated  claim. 

2.  Same— Pailube  to  Adverse  Application  fob  Patent. 

Rev.  St.  S  2325  [U.  S.  Comp.  St  1901,  p.  1429],  providing  for  the  filing 
of  adverse  claims  on  the  application  for  a  patent  to  a  mining  claim, 
has  reference  to  adverse  claims  arising  from  independent  and  conflict- 
ing locations,  and  not  to  a  controversy  between  co-owners  or  others  claim- 
ing under  the  same  location;  and  the  fact  that  one  owner  did  not  ad- 
verse the  application  of  his  co-owner  does  not  affect  his  right  to  establish 
and  enforce  a  trust  in  the  patented  claim. 

3.  Equity— Defense  or  Laches  in  Fedebal  Coubt— Following  State  Stat- 

ute. 

A  federal  court  of  equity  is  not  bound  by  a  state  statute  of  limitations, 
and,  while  it  usually  acts  or  refuses  to  act  in  analogy  to  it,  will  not  follow 
such  statute  where  unusual  conditions  or  extraordinary  drcumstances 
render  it  inequitable. 
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4.  Same. 

One  of  two  joint  owners  of  mining  claims,  without  the  knowledge  of 
hlB  co-owner  and  in  fraud  of  his  rights,  joined  with  another  in  making  a 
relocation  of  the  property,  and  in  applying  for  a  patent  therefor.  On 
learning  of  such  action  the  excluded  owner  brought  suit  to  establish  his 
interest  In  the  amended  claim,  which  was  pending  at  the  time  of  his 
death,  and  was  thereafter  dismissed  without  trial,  at  the  instance  of  de- 
fendants, before  the  appointment  of  his  administrator,  who  after  his 
appointment  instituted  a  new  suit  for  the  same  purpose,  which  was  dis- 
missed without  prejudice  to  another  suit  Decedent's  interest  having  been 
transferred  to  complainants,  they,  within  nine  months  after  the  dismissal 
of  the  suit  brought  by  the  administrator,  and  within  five  months  after 
the  termination  of  the  administrator's  possession,  instituted  the  present 
suit  to  recoTer  such  interest,  and  for  an  accounting.  During  all  the 
time  before  the  transfer  to  complainants,  except  the  interval  between 
decedent's  death  and  the  appointment  of  his  administrator,  one  or  the 
other  was  in  the  actual  possession  of  the  property,  and  performed  the 
assessment  work  thereon  required  by  law.  Held  that,  under  the  un- 
usual circumstances  shown,  complainants  would  not  be  denied  relief  in 
a  federal  court  of  equity  on  the  ground  of  laches,  regardless  of  the 
statute  of  limitations  of  the  state. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Utah. 

This  was  a  suit  In  equity  to  enforce  a  constructive  trust  In  favor  of  the 
appellants  in  a  mining  claim  patented  by  the  United  States  to  Henry  Kohl 
and  Charles  H.  Blanchard,  two  of  the  appellees.  The  suit  was  commenced 
March  11,  1901,  and  the  case  made  by  the  material  allegations  of  the  amend- 
ed bill  is  substantially  as  follows: 

Subject  to  the  paramount  title  of  the  United  States,  one  Timothy  Kelly 
and  the  defendant  Kohl  were  the  joint  and  equal  owners,  entitled  to  the 
possession  ajid  In  actual  possession,  of  four  mining  claims  in  the  Tintio 
mining  district,  Juab  county,  Utah.  May  23,  1889,  while  this  situation  con- 
tinued, the  defendants.  Kohl  and  Blanchard,  for  their  own  benefit,  and 
for  the  pxupose  of  excluding  Kelly  from  any  interest  in  these  claims,  amend- 
ed the  location  notice  of  one  of  them,  and  restaked  it  upon  the  ground  in 
snch  manner  as  to  embrace  therein  portions  of  each  of  the  four  claims. 
They  then  caused  the  amended  claim  to  be  surveyed,  made  application  October 
1,  1889,  at  the  United  States  land  office,  for  the  issuance  to  them  of  a  patent 
therefor,  and  obtained  a  patent  January  9,  1892.  They  fraudulently  con- 
waled  the  amended  location,  survey,  and  application  for  patent  from  Timothy 
Kelly  until  about  January  23,  1891,  when  he  evidently  learned  of  these  pro- 
ceedings, although  it  is  not  expressly  so  stated,  and,  with  others  not  named, 
commenced  a  suit  in  one  of  the  territorial  courts  of  Utah  against  Kohl  and 
Blanchard  to  establish  his  Interest  in  the  amended  claim.  February  27, 
1893,  during  the  pendency  of  that  suit,  Timothy  Kelly  died.  Thereafter, 
without  his  estate  being  in  any  manner  represented,  a  dismissal  of  the  suit 
was  procured  by  Kohl  and  Blanchard,  without  a  trial  or  determination  of  its 
merits.  July  12,  1895,  Daniel  Kelly  became  administrator  of  the  estate  of 
Timothy  Kelly,-  and  in  1901  the  estate  was  finally  settled,  and  the  admin- 
istrator was  discharged.  October  1,  1899,  the  administrator,  with  others, 
commenced  a  suit  in  the  district  court  of  Juab  county  against  the  present 
defendants  to  recover  the  interest  in  the  property  held  by  Timothy  Kelly 
in  his  lifetime,  and  to  recover  for  ores  extracted  therefrom;  but  the  suit 
was  dismissed,  without  prejudice  to  a  new  one,  about  June  30,  1900.  Up  to 
the  time  of  his  death  Timothy  Kelly  remained  in  the  actual  possession  of 
said  claims,  working  and  developing  the  same,  and  doing  upon  each  the 
amiual  work  required  by  the  laws  of  the  United  States  and  the  rules  and 
regulations  of  the  mining  district  Daniel  Kelly,  Immediately  after  his  ap- 
pointment as  administrator,  went  into  possession  of  the  claims  on  behalf  of 
ttie  estate  of  Timothy  Kelly,  and  continued  in  such  possession,  working  and 
<ieveloping  the  claims,  until  November  1,  1900,  when  the  interest  owned  by 
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Timothy  Kelly  in  his  lifetime  was  conveyed  to  the  complainants,  who  are 
now  the  owners  thereof,  and  of  all  rights  of  action  for  ores  extracted  there- 
from. The  mining  company  acquired  an  interest  in  the  patented  claim  from 
Kohl  and  Blanchard,  with  full  knowledge  of  the  rights  of  the  complainants 
and  their  predecessors  in  interest;  and,  since  the  issuance  of  the  patent, 
large  quantities  of  yaluable  ores  have  been  extracted  from  the  claim  by  the 
defendants,  for  which  they  refuse  to  account  The  complainants  offer  to 
pay  their  proportionate  share  of  the  moneys  expended  in  procuring  the  patent, 
and  pray  that  the  defendants  be  declared  trustees  for  the  complainants  in 
respect  of  the  title  .to  an  undivided  one-half  of  the  patented  daim,  and  be 
required  to  convey  the  same  to  the  complainants,  and  to  pay  them  for  their 
share  of  the  ores  extracted. 

The  defendants  severally  demurred  to  the  amended  bill,  assigning  as 
cause  that  the  bill  made  no  case  for  equitable  relief,  and  that  the  suit  was 
barred  by  the  statute  of  limitations  of  the  state  and  by  inexcusable  laches. 
The  demurrers  were  sustained,  and  this  appeal  la  prosecuted  from  a  decree 
dismissing  the  bill. 

Harrison  O.  Shepard  (Richard  B.  Shepard,  on  the  brief),  for  ap- 
pellants. 

W.  H.  Dickson  (A.  C.  Ellis  and  A.  C.  Ellis,  Jr.,  on  the  brief),  for  ap- 
pellees. 

Before  SANBORN,  VAN  DEVANTER,  and  HOOK,  Circuit 
Judges. 

VAN  DEVANTER,  Circuit  Judge,  after  stating  the  case  as  above, 
delivered  the  opinion  of  the  court. 

The  general  rule  that  co-tenants  stand  in  a  relation  to  one  another 
of  mutual  trust  and  confidence,  that  one  will  not  be  permitted  to  act  in 
hostility  to  the  others  in  respect  of  the  joint  estate,  and  that  a  distinct 
title  acquired  by  one  will  inure  to  the  benefit  of  all,  applies  with  full 
force  to  the  joint  owners  of  a  mining  claim.  A  co-owner  who  amends 
the  location  notice,  relocates  the  claim,  or  procures  the  issuance  of  a 
patent  in  his  name,  will  not  be  permitted  to  thus  exclude  the  other  own- 
ers and  appropriate  the  claim  to  himself,  but  will  be  declared  to  hold 
the  right  or  title  thereby  acquired  in  trust  for  all.  Lindley  on  Mines 
(2d  Ed.)  §§  331,  398,  406,  728,  788 ;  Turner  v.  Sawyer,  150  U.  S.  578, 
586,  14  Sup.  Ct.  192,  37  L.  Ed.  1189;  Franklin  Mining  Co.  v.  O'Brien, 
22  Colo.  129,  43  Pac.  1016,  56  Am.  St.  Rep.  118 ;  Hallack  v.  Traber,  23 
Colo.  14,  46  Pac.  110;  Mills  v.  Hart,  24  Colo.  505,  52  Pac.  680,  65 
Am.  St.  Rep.  241 ;  Van  Wagenen  v.  Carpenter,  27  Colo.  444,  61  Pac. 
698 ;  Brundy  v.  Mayfield,  15  Mont.  201,  38  Pac.  1067 ;  Suessenbach  v. 
Bank,  6  Dak.  477,  41  N.  W.  662 ;  McCarthy  v.  Speed,  11  S.  D.  362,  77 
N.  W.  590,  s.  c.  12  S.  D.  7,  80  N.  W.  135,  50  L.  R.  A.  184 ;  Gore  v. 
McBrayer,  18  Cal.  582;  Morton  v.  Solambo  Copper  Mining  Co.,  26 
Cal.  527;  Hunt  v.  Patchin  (C.  C.)  36  Fed.  816;  Rovston  v.  Miller  (C. 
C.)  76  Fed.  50;  John  C.  Teller,  26  Land  Dec  Dep.  Int.  484;  Samuel 
H.  Auerbach,  29  Land  Dec.  Dep.  Int.  208.  Nor  will  the  trust  be 
avoided  or  its  enforcement  be  defeated  merely  because  a  stranger  to  the 
original  claim  participates  with  the  unfaithful  co-owner  in  the  pro- 
ceedings to  wrongfully  exclude  his  companions  in  interest,  and  jointly 
with  him  acquires  the  title  to  which  they  are  entitled. 

It  is  urged  that  the  present  suit  cannot  be  maintained  because  the 
complainants'  predecessor  in  interest,  Timothy  Kelly,  did  not  adverse 
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the  application  of  Kohl  and  Blanchard  for  a  patent  to  the  amended  claim. 
The  point  is  not  well  taken.  In  prescribing  the  manner  of  obtaining 
the  goverament  title  to  a  mining  claim,  the  statute  directs  that  notice 
of  the  application  be  published  and  posted  for  the  period  of  60  days,  and 
declares : 

"If  no  adverse  daim  shall  have  been  filed  with  the  register  and  the  re- 
ceiver of  the  proper  land-ofl^ce  at  the  expiration  of  the  sixty  days  of  pub- 
llcatiOD,  it  shall  be  assumed  that  the  applicant  Is  entitled  to  a  patent,  upon 
the  payment  to  the  proper  oflBcer  of  five  dollars  per  acre,  and  that  no  adverse 
claim  exists;  and  liiereafter  no  objection  from  third  parties  to  the  issuance 
of  a  patent  shall  be  heard,  except  It  be  shown  that  the  applicant  has  failed 
to  comply  with  the  terms  of  this  chapter."  Rev.  St  $  2325  [U.  S.  Ck)mp.  St 
1901,  p.  1429]. 

The  statute  has  reference  to  an  adverse  claim  arising  from  inde- 
pendent and  conflicting  locations  of  the  same  ground,  and  not  to  a  con- 
troversy between  co-owners  or  others  claiming  under  the  same  location. 
Lindley  on  Mines  (2d  Ed.)  §  728 ;  Turner  v.  Sawver,  150  U.  S.  678, 
587, 14  Sup.  Ct  192,  37  L.  Ed.  1189 ;  Doherty  v.  Morris,  11  Colo.  12, 
16  Pac  911;  Malaby  v.  Rice,  16  Colo.  App.  364.  368,  62  Pac. 
228;  Brundy  v.  Mayfield,  16  Mont  201,  38  Pac.  1067;  Suessenbach 
V.  Bank,  5  Dak.  477,  601,  41  N.  W.  662 ;  McCarthy  v.  Speed,  12  S.  D. 
7, 80  N.  W.  136,  50  L.  R.  A.  184 ;  Hunt  v.  Patchin  (C.  C.)  35  Fed.  816, 
820;  Thomas  v.  Elling,  26  Land  Dec.  Dep.  Int.  496,  s.  c.  26  Land  Dec. 
Dep.  Int.  220 ;  Coleman  v.  Homestake  Min.  Co.,  30  Land  Dec.  Dep.  Int. 
364.  The  purpose  of  the  present  suit  is  not  to  defeat  the  amended 
daim,  or  to  establish  a  superior  right  under  an  independent  and  con- 
flicting location,  but  to  establish  and  enforce  a  trust  in  the  amended 
daim  arising  out  of  the  circumstances  surroundmg  its  origin  and  the 
proceedings  by  which  it  was  carried  to  patent. 

By  the  statutes  of  Utah  the  time  for  commencing  an  action  for  the 
recovery  of  real  property  is  limited  to  seven  years  after  the  plaintiff  or 
his  predecessor  was  seised  or  possessed  of  the  property,  the  time  for 
commencing  an  action  for  relief  on  the  ground  of  fraud  is  limited 
to  three  years  after  the  discovery  of  the  facts  constituting  the  fraud, 
and  the  time  for  commencing  actions  not  otherwise  provided  for — which 
are  claimed  to  include  an  action  to  enforce  a  constructive  trust — is.limit- 
ed  to  four  years.  Rev.  St.  1898,  §§  2859,  2877,  2883.  In  the  view 
which  we  take  of  the  special  circumstances  of  the  present  suit,  it  will 
not  be  necessary  to  inquire  which  of  these  limitations  is  intended  to  em- 
brace actions  like  it  in  character. 

Statutes  of  limitation,  applied  in  courts  of  law,  are  inflexible  and 
framed  upon  the  theory  that  mere  lapse  of  time,  irrespective  of  other 
considerations,  should  bar  the  claim,  while  the  doctrine  of  laches, 
applied  in  courts  of  equity,  is  sufficiently  flexible  to  give  reasonable 
effect  to  the  special  circumstances  of  any  case,  and  rests  not  alone  upon 
the  lapse  of  time,  but  upon  the  inequity  of  permitting  the  daim  to  be  en- 
forced, because  of  some  change  in  the  condition  or  relations  of  the 
property  or  the  parties.  Hammond  v.  Hopkins,  143  U.  S.  224,  250,  12 
Sup.  Ct  418,  36  L.  Ed.  134;  Townsend  v.  Vanderwerker,  160  U.  S. 
171, 186, 16  Sup.  Ct.  258,  40  L.  Ed.  383 ;  Ward  v.  Sherman,  192  U.  S. 
168,  176,  24  Sup.  Ct  227,  48  L.  Ed.  391 ;  Bryan  v.  Kales,  134  U.  S. 
126, 135, 10  Sup.  Ct  435,  33  L.  Ed.  829.     In  the  application  of  the  doc- 
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trine  of  laches,  courts  of  equity  are  not  bound  by,  but  usually  act  or 
refuse  to  act  in  analogy  to,  the  statute  of  limitations  relating  to  actions 
at  law  of  like  character.  If  unusual  conditions  or  extraordinary  cir- 
cumstances make  it  inequitable  to  permit  the  prosecution  of  a  suit  after 
a  briefer,  or  to  forbid  its  maintenance  after  a  longer,  period  than  that 
fixed  by  the  analogous  statute,  the  chancellor  will  not  follow  the  statute, 
but  will  determine  the  case  in  accordance  with  the  equities  which  arise 
from  its  own  conditions  or  circumstances.  When  a  suit  is  brought 
within  the  time  limited  by  the  analogous  statute,  the  burden  is  upon  the 
defendant  to  show,  either  from  the  face  of  the  bill  or  by  his  answer, 
that  unusual  conditions  or  extraordinary  circumstances  exist  which 
require  the  application  of  the  doctrine  of  laches ;  and,  when  such  a  suit 
is  brought  after  the  statutory  time  has  elapsed,  the  burden  is  on  the 
complainant  to  show  by  suitable  allegations  in  his  bill  that  it  would  be 
inequitable  to  apply  it  to  his  case.  Kelley  v.  Boettcher,  29  C.  C.  A.  14, 
21,  85  Fed.  55;  I'de  v.  Trorlicht,  etc.,  Co.,  53  C.  C.  A.  341,  352,  115 
Fed.  137;  United  States  v.  Chicago,  eta,  Co.,  54  C.  C.  A.  545,  116 
Fed.  969;  Boynton  v.  Haggart,  57  C.  C.  A.  301,  312,  120  Fed.  819; 
Wyman  v.  Bowman,  62  C.  C.  A.  189,  127  Fed.  257,  269 ;  Brown  v. 
Arnold,  131  Fed.  723,  727,  67  C.  C.  A.  125;  Richardson  v.  Olivier. 
44  C.  C.  A.  468,  472,  105  Fed.  277,  53  L.  R.  A.  113. 

It  is  insisted  that  the  statute  of  limitations  of  Utah  is,  in  terms, 
applicable  to  suits  in  equity,  and  therefore  that  the  Circuit  Court  sit- 
ting in  that  state  was  required  to  act  in  obedience  to  the  state  statute, 
and  not  upon  mere  analogy  to  it.  The  rule  is  otherwise.  While  the 
courts  of  the  United  States  are  required  by  the  statutes  creating  them 
to  accept  as  rules  of  decision  in  trials  at  common  law  the  laws  of  the 
several  states,  except  where  the  Constitution,  laws,  and  treaties  of  the 
United  States  otherwise  provide,  their  jurisdiction  in  equity  is  to  be 
exercised  according  to  rules  and  principles  applicable  alike  in  every 
state,  and  cannot  be  impaired  by  the  laws  of  the  respective  states  in 
which  they  sit.  Kirbv  v.  Lake  Shore,  etc.,  Railroad,  120  U.  S.  130, 
7  Sup.  Ct.  430,  30  L.  Ed.  569. 

The  case  made  by  the  amended  bill  shows  unusual  conditions  and 
extraordinary  circumstances,  which  make  it  inequitable  to  forbid  the 
maintenance  of  this  suit  because  of  the  lapse  of  time.  The  wrong-ful 
proceedings  to  exclude  Timothy  Kelly  from  an  interest  in  the  proi>erty 
in  controversy  were  begun  by  the  unfaithful  co-owner,  Kohl,  and  his 
confederate,  Blanchard,  May  23,  1889,  and  resulted  in  the  issuance  to 
them  of  a  patent  January  9, 1892.  These  proceedings  were  fraudulently 
concealed  from  Kelly  until  about  January  23,  1891,  and  then,  by  his  suit 
against  Kohl  and  Blanchard  to  establish  an  interest  in  the  amended 
claim,  he  declared  his  opposition  to  their  purpose  to  appropriate  the 
property  to  themselves,  and  asserted  his  purpose  to  insist  upon  the  rig-hts 
of  a  co-owner.  After  his  death  that  suit  was  dismissed  under  circum- 
stances which  prevented  it  from  creating  an  inference  of  an  abandon- 
ment of  the  rights  asserted  therein,  or  operating  as  a  bar  to  another 
suit.  In  a  suit  against  the  present  defendants  brought  in  1899  in  the 
same  interest,  the  insistence  of  the  first  suit  was  reiterated.  That  suit 
was  dismissed,  without  prejudice  to  a  new  one,  less  than  one  year  before 
the  present  suit  was  commenced.     Excepting  the  interim  of  upwards 
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of  two  years  between  the  death  of  Kelly  and  the  appointment  of  an 
administrator  of  his  estate,  upon  whom  the  right  to  the  possession  of 
his  property,  real  and  personal,  was  cast  by  the  laws  of  Utah  (Rev.  St. 
1898,  §  3912),  Kelly  and  the  administrator,  in  turn,  were  in  the  actual 
possession  of  the  property  in  controversy,  working  and  developing  the 
same  in  the  assertion  of  the  right  of  a  co-owner,  from  May  23,  1889, 
when  the  wrongful  proceedings  to  exclude  Kelly  from  an  interest  there- 
in were  begun,  until  November  1,  1900,  a  period  of  over  eleven  years. 
The  present  suit  was  commenced  March  11,  1901,  within  five  months 
after  that  possession  terminated.  The  title  obtained  through  the  patent 
is  now  held  by  Kohl  and  Blanchard,  who  perpetrated  the  fraud,  and  by 
the  mining  company,  which  took  with  full  knowledge  of  the  rights  of 
Kelly  and  his  successors  in  interest.  These  conditions  and  circumstan- 
ces eflfectually  negative  any  acquiescence  by  Kelly  or  his  successors  in 
interest  in  the  attempted  appropriation  of  his  interest  in  the  property, 
satisfactorily  establish  that  there  could  not  have  been  any  reasonable 
belief  on  the  part  of  any  of  the  defendants  that  Kelly's  interest  had  been 
abandoned  by  him  or  his  successors  in  interest,  and  unmistakably  show 
that  Kelly,  in  his  lifetime,  and  his. administrator  thereafter,  were  per- 
mitted to  exercise  such  substantial  rights  of  ownership  over  the  prop- 
erty as  were  reasonably  calculated  to  induce  a  relaxation  in  the  efforts 
which  otherwise  should,  and  probably  would,  have  been  made  to  obtain 
a  judicial  determination  of  the  rights  of  the  parties  in  the  patented  claim. 
Ruckman  v.  Cory,  129  U.  S.  387,  9  Sup.  Ct.  316,  32  L.  Ed.  728 ;  Mas- 
senburg  v.  Denison,  18  C.  C.  A.  280,  287,  71  Fed.  618 ;  Hayes  v.  Car- 
roll, 74  Minn.  134, 139,  76  N.  W.  1017.  To  hold  that  the  case  made  by 
the  amended  bill,  which  stands  admitted  by  the  demurrer,  is  barred  by 
laches,  would  be  a  perversion  of  the  settled  rule  that  the  doctrine  of 
laches  is  applied  to  promote,  not  to  defeat,  justice. 

The  decree  is  reversed,  and  the  case  is  remanded  to  the  Circuit  Court, 
with  a  direction  to  overrule  the  demurrers  to  the  amended  bill,  and  to 
take  such  further  proceedings  as  may  not  be  inconsistent  with  the  views 
herein  expressed, 
67  C.C.A.— 19 
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(134  Fed.  78i.) 

THE  BEN  R. 

(Circuit  €:k)urt  of  Appeals,  Sixth  (Dircult    December  15,  1904.) 

No.  1314. 

1.  Admibaltt— Suit  to  Enforce   Statutory   Penalty— Appeai.. 

A  proceeding  In  rem  by  the  United  States  against  a  vessel,  under  Rev. 
St.  §  4499  [U.  S.  C5omp.  St  1901,  p.  3060],  for  the  enforcement  of  a  penalty 
for  violation  of  a  statutory  provision,  is  one  in  admiralty,  and  not  a 
criminal  proceeding,  and  a  decree  dismissing  the  libel  is  appealable. 

2.  Statutes— Construction— Penal  Acts. 

To  extend  a  penal  statute  to  a  case  not  speciflcally  described,  the  in- 
tention of  the  Legislature  must  be  ascertained  from  the  words  of  the 
act,  and  not  made  out  by  conjecture  as  to  the  purpose  of  the  lawmaker 
or  based  upon  probabilities. 

8.  Shipping— Penalty   for  Violation   of  Navigation   Statute— Gasoline 

Act  Jaa  18,  1897,  c.  61,  29  Stat.  489  [U.  S.  Comp.  St.  1901,  p.  8029]. 
which  makes  all  vessels  of  above  15  tons  burden  carrying  freight  or  pas- 
sengers for  hire,  propelled  by  gas^  fluid,  naphtha,  or  electric  motors,  sub- 
ject to  the  provisions  of  certain  enumerated  sections  of  the  Revised 
Statutes  relating  to  river  navigation,  and  to  inspection  and  employment 
of  engineers  and  pilots  by  steam  vessels,  the  latter  provisions  being 
found  in  title  52  [U.  S.  Comp.  St  1901,  p.  3014],  does  not  have  the  effect 
of  extending  to  such  vessels  the  provisions  of  section  4499  [U.  S.  Ck)mp. 
St  1901,  p.  3060],  imposing  penalties  upon  "any  vessel  propelled  in  whole 
or  in  part  by  steam"  which  shall  be  navigated  without  complying  with 
the  terms  of  such  title,  and  such  a  vessel  is  not  subject  to  seizure  and 
forfeiture  thereunder. 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
ern District  of  Kentucky. 

This  is  an  appeal  in  admiralty  from  a  decree  of  the  district  court  dismiss- 
ing a  libel  sued  out  by  the  United  States  against  the  Gasoline  Boat  Ben  R., 
its  tackle,  furniture,  etc. 

The  proceeding  was  brought  for  the  purpose  of  enforcing  against  the  boat 
two  penalties,  of  $500  each,  alleged  to  have  been  incurred  for  navigating 
without  inspection  and  without  a  licensed  engineer. 

The  appellee,  Frank  T.  Rounds,  as  claimant  obtained  the  release  of  the 
boat  upon  entering  into  bond  in  double  the  amount  claimed.  The  penalties  are 
claimed  under  the  act  of  January  18,  1897,  c.  61,  29  Stat  489  [U.  S.  Comp. 
St  1901,  p.  3029],  which  reads  as  follows :  'rrhat  all  vessels  of  above  flfteen 
tons  burden,  carrying  freight  or  passengers  for  hire,  propelled  by  gas,  fluid, 
naphtha,  or  electric  motors,  shall  be,  and  are  hereby,  made  subject  to  all  the 
provisions  of  section  forty-four  hundred  and  twenty-six  of  the  Revised  Stat- 
utes of  the  United  States,  relating  to  the  inspection  of  hulls  and  boilers  and 
requiring  engineers  and  pilots;  and  all  vessels  so  propelled,  without  regard 
to  tonnage  or  use,  shall  be  subject  to  the  provisions  of  section  fOrty-four  hun- 
dred and  twelve  of  the  Revised  Statutes  of  the  United  States,  relating  to  the 
regulation  of  steam  vessels  in  passing  each  other ;  and  to  so  much  of  sections 
forty-two  hundred  and  thirty-three  and  forty-two  hundred  and  thirty-four  of 
the  Revised  Statutes,  relating  to  lights,  fog  signals,  steering,  and  sailing  rules, 
as  the  board  of  supervising  inspectors  shall,  by  their  regulations,  deem  ap- 
plicable and  practicable  for  their  safe  navigation." 

The  provisions  of  section  4426  are  as  follows:  'The  hull  and  boilers  of 
every  ferry-boat,  canal-boat,  yacht  or  other  small  craft  of  like  character,  pro- 
pelled by  steam,  shall  be  inspected  under  the  provisions  of  this  title.  Such 
other  provisions  of  law  for  the  better  security  of  life,  as  may  be  applicable 
to  such  vessels,  shall  by  the  regulations  of  the  board  of  supervising  infipectors, 
also  be  required  to  be  complied  with,  before  a  certificate  of  inspection  shall 
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be  granted ;  and  no  snch  yessel  sball  be  navigated  without  a  licensed  engineer 
and  a  licensed  pilot.  Provided,  however,  that  in  open  steam-launches  of  ten 
tons  burden  and  under,  one  person,  If  duly  qualified,  may  serve  in  the  double 
capacl^  of  pilot  and  engineer." 

Sections  4412,  4233,  and  4244  [U.  S.  Comp.  St  1901,  pp.  3020,  28»3,  2906] 
relate  solely  to  the  duties  of  vessels  passing  each  other,  and  to  the  subject 
of  lights,  fog  whistles,  and  sailing  rules,  and  have  no  direct  bearing  upon  the 
question  as  to  penalties  imposed  for  noninspection  or  navigation  without  li- 
censed engineer. 

R.  D.  HHl,  U.  S.  Atty.,  and  M.  H.  Thatcher,  Asst.  U.  S.  Atty. 
W.  T.  Ellis,  R.  W.  Slack,  and  L.  P.  Little,  for  appellee. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit 
Judges. 

LURTON,  Circuit  Judge  (after  making  the  foregoing  statement). 
The  motion  to  dismiss  the  appeal  must  be  denied.  It  is  based  upon 
the  notion  that  a  libel  to  enforce  a  penalty  is  a  criminal  proceed- 
ing, and  that,  therefore,  no  appeal  in  behalf  of  the  United  States 
will  lie  from  a  decree  dismissing  the  libel. 

But  this  is  not  a  criminal  case,  but  a  proceeding  in  rem  against 
the  gasoline  steamer  Ben  R.  It  is  prosecuted  under  section  4499 
[U.  S.  Comp.  St.  1901,  p.  3060],  which  provides  that  "the  vessel" 
navigated  contrary  to  its  provisions  "shall  be  liable"  for  the  penal- 
ties named,  "and  may  be  seized  and  proceeded  against  by  way  of 
libel,"  etc. 

An  appeal  lies  from  any  final  decree  in  admiralty,  whether  the 
proceeding  is  one  to  enforce  a  forfeiture  or  a  penalty  by  the  United 
States  or  by  an  informer  in  his  own  name.  Some  examples  are: 
The  Palmyra,  12  Wheat.  1,  14,  6  L.  Ed.  531 ;  The  Haytian  Republic, 
154  U.  S.  118,  14  Sup.  Ct.  992,  38  L.  Ed.  930 :  The  Three  Friends, 
166  U.  S.  1,  50,  51, 17  Sup.  Ct.  496,  41  L.  Ed.  897. 

While  the  effect  of  the  act  of  January  18,  1897,  c.  61,  29  Stat.  489 
[U.  S.  Comp.  St.  1901,  p.  3029],  is  to  subject  vessels  of  above  15 
tons  burden,  propelled  by  "gas,  naphtha  or  electric  motors,"  to  the 
provisions  of  section  4426,  in  respect  of  inspection  and  navigation 
by  licensed  engineers  and  pilots,  the  act  provides  no  penalty  for 
noncompliance,  and  none  is  provided  by  that  section  or  either  of  the 
other  sections  of  the  Revised  Statutes,  which  are  specifically  re- 
ferred to  in  the  act  itself. 

The  insistence  of  the  counsel  for  the  United  States  is  that  section 
4499  has  application,  and  this  proceeding  is  based  alone  upon  that 
provision  of  the  Revised  Statutes,     That  section  is  in  these  words : 

"If  any  vessel  propelled  in  whole  or  In  part  by  steam  be  navigated  without 
complying  with  the  terms  of  this  title,  the  owner  shall  be  liable  to  the 
United  States  in  a  penalty  of  five  hundred  dollars  for  each  offense,  one-half 
for  the  use  of  the  Informer,  for  which  sum  the  vessel  so  navigated  shall  be 
liable,  and  may  be  seized  and  proceeded  against  by  way  of  libel  in  any  dis- 
trict court  of  the  United  States  having  jurisdiction  of  the  offense." 

But  it  will  be  observed  that  that  section  refers  alone  to  "steam" 
vessels,  and  it  must  be  conceded  that  unless  it  has  been  amended 
so  as  to  include  vessels  propelled  by  gasoline  it  does  not  apply  to 
the  Ben  R,  which  is  not  propelled  by  steam,  but  by  gasoline  alone. 
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That  the  act  of  January  18,  1897,  does  not,  in  terms,  refer  to  sec- 
tion 4499  by  providing  that  vessels  propelled  by  naphtha,  etc.,  shall 
be  subject  to  its  provisions,  and  that  it  does  specifically  provide 
that  such  vessels  shall  be  subject  to  certain  other  sections  specific- 
ally enumerated,  is  tfie  most  pregnant  fact  involved  in  the  matter 
of  the  applicability  of  that  section  to  the  class  of  boats  regulated 
by  the  act .  Notwithstanding  the  failure  of  Congress  to  mention 
the  particular  section  as  one  to  which  such  vessels  should  be  amen- 
able, is  it  otherwise  so  evident  that  it  intended  to  subject  them  to 
the  penalties  of  that  provision  of  the  old  law  as  to  authorize  us  to 
say  that  that  section  extends  to  and  includes  vessels  not  propelled 
by  steam  ? 

But  upon  what  authority  shall  we  do  thus?  It  is  most  apparent 
that  the  section  is  omitted  from  those  specifically  mentioned  as 
extended  to  such  vessels.  The  natural  presumption  would  be  that 
the  omission  under  such  circumstances  was  not  through  oversight 
or  inadvertence,  but  because  it  was  not  the  purpose  of  the  Legis- 
lature to  subject  such  small  vessels  as  were  likely  to  be  propelled 
by  gasoline  or  naphtha  or  an  electric  motor  to  the  severe  penalties 
denounced  against  the  great  vessels  using  steam.  Neither  are  we 
pointed  to  any  word  or  phrase  in  the  act  of  1897  which  is  so  ambig- 
uous as  to  enable  us  to  say  that  such  ambiguous  phrase,  properly 
read,  extends  section  4499  to  such  vessels. 

But  it  is  said  that  if  the  penalties  of  that  section  do  not  apply 
there  are  no  penalties  for  the  enforcement  of  the  provisions  of  law 
made  applicable  by  the  act  of  1897  to  such  small  craft.  But  this  is 
a  penal  statute,  and  such  statutes  are  not  to  be  extended  beyond 
their  plain  meaning  by  either  implication  or  construction.  If  a  case 
is  not  within  the  letter  of  such  a  statute,  it  cannot  be  brought  with- 
in it  because  supposed  to  be  within  the  reason  or  policy  of  the  law. 
It  may  be  quite  improbable  that  the  Legislature  purposely  omitted 
all  penalties  for  the  enforcement  of  the  provisions  for  the  first  time 
made  applicable  to  such  craft,  and  it  may  be  also  probable  that  Con- 
gress intended  that  the  penalties  applicable  to  steam  craft  should 
be  likewise  made  applicable  to  gasoline  craft.  But  it  was  long  ago 
observed  by  Chief  Justice  Marshall,  when  asked  to  extend  a  crim- 
inal statute  to  places  not  enumerated  in  the  act  because  it  was 
improbable  that  Congress  intended  to  make  the  differences  with 
respect  to  place  which  the  words  of  the  law  imported,  that  "prob- 
ability is  not  a  guide  which  a  court,  in  construing  a  penal  statute, 
can  safely  take/'  Such  an  argument,  when  based  not  upon  an 
ambiguity  of  language,  but  upon  the  mere  fact  that  the  cases  enu- 
merated in  the  statute  are  kindred  to  a  case  not  so  enumerated  but 
within  the  mischief  intended  to  be  remedied,  is  an  appeal  to  legis- 
lative rather  than  judicial  power.  To  extend  a  penal  statute  to  a 
case  not  specifically  described,  the  intention  of  the  Legislature  must 
be  ascertained  from  the  words  of  the  act,  and  not  made  out  by  con- 
jecture as  to  the  purpose  of  the  lawmaker  or  based  upon  probabil- 
ities. 

The  rule  ofconstruction  for  such  statutes  as  that  before  us  is  well 
defined  by  the  Supreme  Court  in  United  States  v.  Wiltberger,  5 
Wheat.  76,  95,  5  L.  Ed.  37,  where  it  was  said  by  Marshall,  C.  " 
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The  intention  of  tbe  Leglslatnre  is  to  be  collected  from  the  words  they 
employ.  When  there  is  no  ambiguity  in  the  words  there  is  no  reason  for  con- 
struction. The  ease  must  be  a  strong  one,  Indeed,  which  would  Justify  a  court 
In  departing  from  the  plain  meaning  of  words,  especially  In  a  ponal  act,  in 
search  of  an  Intention  which  the  words  themselves  did  not  suggest  To  de- 
termine that  a  case  is  within  the  Intention  of  a  statute,  its  language  must 
authorize  us  to  say  so.  It  would  be  dangerous,  indeed,  to  carry  the  principle 
that  that  which  Is  within  the  reason  or  mischief  of  a  statute  is  within  its 
provisions  so  far  as  to  punish  a  crime  not  enumerated  in  the  statute  because 
it  is  of  equal  atrocity  or  of  kindred  character  with  those  which  are  enumer- 
ated." 

This  language  has  been  approved  and  applied  in  many  cases. 
Among  tbem  are  Sarlls  v.  United  States,  152  U.  S.  570,  575,  14  Sup. 
Ct.  720,  38  L.  Ed.  656 ;  U.  S.  v.  Harris,  177  U.  S.  305,  310,  20  Sup. 
Ct.  609,  44  L.  Ed..  780 ;  United  States  v.  Stocking  (D.  C.)  87  Fed. 
857.  It  has  also  the  support  of  the  text-books.  Endlich,  Interpre- 
tadpn^f  Statutes,  §  329 ;  Sutherland  State  Construction,  §  350. 

n  we  treat  section  4426  as  amended  so  as  to  include  both  steam  and 
gasoline  vessels  within  its  terms,  what  is  the  penalty  for  its  nonobserv- 
ance?  Section  4499  answers  this,  if  the  vessel  be  one  propelled 
by  steam.  But  if  it  be  propelled  by  some  other  power,  what  then? 
Section  4499  is  included  within  title  52.  That  title  embraces  101 
sections.  Quite  a  number  of  penalties  are  prescribed  by  various 
sections  which  apply  to  certain  specific  requirements.  Some  of 
these  penalties  are  enforceable  against  the  vessel  as  liens,  and  oth- 
ers are  penalties  enforceable  against  the  owners  only,  or  against 
officers  of  the  law,  or  agents  of  the  owners  by  proceedings  in  per- 
sonam. The  last  two  sections  cover  cases  where  no  specific  pen- 
alty has  been  elsewhere  prescribed.  The  first  of  these  sections  is 
4499,  and  covers  the  case  of  vessels  propelled  by  steam  "navigated 
without  complying  with  the  terms  of  this  title." 

The  next  section.  No.  4500  [U.  S.  Comp.  St.  1901,  p.  3060],  reads 
as  foR)ws : 

"The  penalty  for  the  violation  of  any  provision  of  this  title,  not  otherwise 
especially  provided  for,  shall  he  a  fine  of  five  hundred  dollars,  recoverable 
one-half  for  the  use  of  the  informer." 

Now,  if  one  or  the  other  of  these  two  sections  is  to  be  held  appli- 
cable because  the  probabilities  are  that  Congress  so  intended,  the 
balance  of  probabilities  would  seem  to  favor  4499  as  the  applicable 
section.  But  there  is  no  word  in  the  act  of  January  18,  1897,  which 
will  authorize  us  to  say  that  that  word  or  that  phrase,  properly 
interpreted,  operates  to  amend  section  4499  so  as  to  include  gaso- 
line vessels.  It  may  be  that  the  intention  of  Congress  was  to  subject 
vessels  so  propelled  to  the  penal  effect  of  section  4500.  If  so,  this 
libel  would  not  lie,  for  the  penalty  then  denounced  is  enforceable 
only  as  a  fine. 

But  we  conceive  that  the  rule  in  respect  of  the  construction  of 
penal  statutes  does  not  justify  the  extension  of  such  a  statute  to  a 
subject  not  embraced  by  words  simply  upon  the  doctrine  that  the 
case  omitted  is  within  the  spirit  or  policy  of  the  law.  If  it  is  not 
within  its  letter,  it  is  not  applicable. 

This  view  of  the  case  makes  it  unnecessary  and  improper  for 
us  to  express  any  opinion  with  respect  to  the  other  questions  which 
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have  been  argued,  and  which  could  only  become  relevant  in  the 
event  of  the  applicability  of  section  4499  to  the  case  made  by  the 
libel. 

For  the  reasons  herein  stated,  the  decree  dismissing  the  libel  is 
affirmed. 

NOTE.— The  following  is  the  opinion  of  the  District  CJourt  by  EVANS,  Dis- 
trict Judge: 

**The  libel  in  this  case  seeks  to  condemn  the  gasoline  boat  Ben  R  upon  the 
ground  that  It  is  a  vessel  of  more  than  15  tons  burden,  and  that  it  was 
navigated  on  the  Ohio  river  and  engaged  in  carrying  passengers  and  freight 
for  hire  without  having  thereon  in  charge  of  its  engines  and  machinery  a 
duly  licensed  engineer.  The  court  has  not  only  heard  the  testimony,  but 
(what  is  not  very  material)  has  gone,  in  company  with  the  district  attorney, 
upon  the  boat  itself,  to  see  if  that  would  aid  in  a  better  understanding  of  the 
testimony.  It  may  also  aid  in  better  understanding  what  l8  about  to  be  said 
to  insert  the  following  accurate  picture  of  the  boat: 


** After  a  very  careful  consideration  of  the  case  as  developed  at  the  trial 
the  court  has  reached  the  following  conclusions  upon  the  facts,  namely : 

*'l.  That  the  structure  called  an  inclosed  space,  which  appears  upon  the 
top  of  the  boat,  and  extends  above  the  surface  of  the  upper  deck,  is  rather 
a  cover  for  an  opening  in  that  deck  than  anything  else,  and  is  something 
which  in  no  way  adds  to  the  carrying  capacity  or  tons  burden  of  the  vessel. 
It  Is  a  mere  canopy  or  extension  upward  of  the  top  of  the  boat  above  the 
level  of  the  upper  deck,  and  its  sides  consist  mainly  of  glass  or  open  space. 
It  is  a  covering  for  the  opening  in  the  deck,  and  is  useful  for  light  and  air ; 
but  is  obviously  unavailable  for  anything  else,  as  much  so  as  If  it  were  a 
mere  awning.  If  anything,  this  structure  rather  diminishes  the  boat's  carry- 
mg  capacity  for  such  passengers  or  freight  as  might  otherwise  go  upon  the 
upper  deck,  and,  as  intimated,  adds  nothing  to  the  real  capacity  of  what 
might  be  called  the  cabin  or  hold  of  the  boat.  In  short,  the  so-called  closed-in 
space  on  the  upper  deck  is  not  such  a  permanently  closed-ln  space  as  Is  avail- 
able for  cargo,  stores,  passengers,  or  crew,  any  more  than  would  be  the  more 
elevated  part  of  the  top  of  an  ordinary  street-car,  which  it  somewhat  resem- 
bles.   If  not  so  available,  it  should  not  be  Included  In  the  estimate  of  tonnage. 

"2.  That  by  no  proper  test  can  the  boat  be  found  to  have  a  greater  burden 
than  15  tons.  Any  proper  admeasurement  would,  In  my  judgment,  exclude 
therefrom  the  so-called  Inclosed  space  above  described  for  the  reason  Indi- 
cated, viz.,  that  It  Is  not  available  for  putting  into  it  either  cargo,  stores,  pas- 
sengers, or  crew. 

**Unless  the  boat  is  of  more  than  15  tons  burden  there  is  no  statutory  re- 
quirement that  a  licensed  engineer  shall   be  put  in  charge  of  its  engine. 
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Whether  the  law  Is  wise  In  placing  the  limit  at  15  tons  burden  is  a  question 
for  Congress  and  not  for  the  court. 

Though  I  shall  not  go  into  the  authorities  nor  the  learning  in  the  case,  nor 
attempt  to  state  in  detail  any  rules  which  ought  to  control  in  the  determina- 
tion of  the  questions  involved  or  those  which  should  control  in  the  admeasure- 
ment  of  the  boat,  it  may  not  be  amiss  to  refer  to  the  article  on  'Tonnage*  in 
the  Encyclopedia  Britannica  and  the  rules  laid  down  by  Moorsom. 

^'Having  reached  the  conclusions  of  fact  which  have  been  stated,  it  results 
that  the  libel  must  be  dismissed,  and  a  judgment  accordingly  may  be  pre- 
pared and  submitted." 


(134  red.  780.) 

ROESSLBR  &  HASSLACHER  CHEMICAL  CO.  ▼.   PETERSON. 

(Circuit  Court  of  Appeals,  Third  Circuit.     February  6,  1905.) 

NO.  50. 

HAfiTEB  AND  SERVANT — INJTTBT  OF  SeBVANT — ^ASSUMED  RiSK. 

While  plaintiff,  who  had  been  employed  for  eight  years  as  ^  general 
laborer  in  and  around  defendant's  manufacturing  plant,  was  slacking 
lime  to  make  whitewash  with  wliich  to  spray  the  inside  walls  of  a  new 
building — using  for  the  purpose  an  old  sheet-iron  drum,  18  inches  deep 
and  12%  inches  in  diameter — he  poured  too  little  water  at  a  time  upon 
the  lime,  causing  it  to  suddenly  vaporize,  by  wliich  it  was  thrown  out 
of  the  vessel  into  his  face,  and  he  was  injured.  He  was  40  years  old, 
of  ordinary  intelligence,  and  had  worked  at  various  employments;  and 
he  and  his  co-employ6  had  been  engaged  in  the  whitewashing,  off  and 
on,  for  a  month  or  more..  Whether  they  selected  the  drum  themselves, 
jr  were  directed  to  use  it  by  their  foreman,  was  in  dispute.  Held,  that 
the  work  was  within  the  general  scope  of  plaintiff's  employment,  the  risks 
of  which  he  assumed;  that  the  danger  of  such  an  accident  in  slacking 
lime  was  one  of  which  defendant  had  no  greater  means  of  knowledge 
than  plaintiff,  it  not  being  shown  that  it  had  occurred  before;  and  that 
defendant  could  not  be  charged  with  liability  for  the  injury,  either  on 
the  ground  that  it  failed  in  its  duty  to  instruct  plaintiff,  or  because  it 
furnished  him  the  drum  for  use,  it  not  appearing  that  the  explosion  would 
not  have  occurred  from  the  same  cause,  had  any  other  vessel  been  used. 

[Ed.  Note. — For  cases  in  point,  see  vol.  84,  Cent  Dig.  Master  and  Serv- 
ant, n  297-300,  305-309. 

Assumption  of  risk  incident  to  employment,  see  note  to  Chesapeake  & 
0.  R.  Co.  ▼.  H«messey,  38  C.  C.  A.  314.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  New  Jersey. 
Charles  C.  Hommann,  for  plaintiff  in  error. 
George  S.  Silzer,  for  defendant  in  error. 

Before  ACHESON,  DALLAS,  and  GRAY,  Circuit  Judges. 

GRAY,  Circuit  Judge.  This  case  comes  up  upon  writ  of  error 
to  the  Circuit  Court  for  the  district  of  New  Jersey,  to  review  a  judgment 
entered  therein  against  plaintiff  in  error,  upon  a  verdict  of  a  jury  for 
5^,000  damages,  besides  costs.  We  will  speak  hereafter  of  the  plain- 
tiff in  error  as  the  defendant,  and  the  defendant  in  error  as  the  plain- 
tiff. 

The  suit  in  the  court  below  was  an  action  in  tort,  founded  upon  the 
alleged  negligence  of  defendant  company,  which  resulted  in  injury  to 
the  plaintiff.  The  facts,  as  disclosed  by  the  record,  are  that  the  plain- 
tiff, at  the  time  of  the  accMent,  in  February,  1903,  had  been  employed 
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by  the  defendant  company  for  more  than  eight  years,  to  do  and  per- 
form such  work  and  services  at  the  chemical  works  of  said  defendant 
company,  "as  should  be  directed  and  required  of  him  as  a  laborer." 
His  wages  were  $9  a  week.  He  says  in  his  testimony,  that  he  first 
worked  for  about  six  months  inside  the  factory,  as  a  fireman  at  a  g^as 
generator,  afterwards  outside  in  the  yard,  under  the  foreman  of  the 
yard  gang.  "My  duties  in  the  yard  were  unloading  cars  and  loading, 
and  sweeping,  and  all  things  that  I  was  ordered  to  do  to  keep  things  in 
condition  outside  of  the  factory."  He  afterwards  says,  in  explanation 
of  the  character  of  his  work  as  a  laborer,  that  he  was  in  the  chloride 
of  lime  gang,  where  they  manufactured  chloroform.  "Q.  What  did 
you  there?  A.  Worked  in  that  Hme  and  run  the  chloroform  out  of 
the  kettles."  Plaintiff  testifies  that  before  he  came  to  the  works  of  the 
defendant  company,  he  worked  in  a  clay  bank;  that  he  afterwards 
worked  six  years  in  the  Perth  Amboy  Terra  Cotta  Company;  that  he 
also  worked  at  an  emery  mill.  *'Q,  What  woric  did  you  do  in  the 
clayworks  ?  A.  Worked  in  the  brickyards,  setting  kilns  and  spraying. 
Q.  How  did  you  spray  there?  A.  With  the  regular  clay  mixed  up 
with  water."  That  he  worked  for  a  mason  for  a  couple  of  days,  and 
helped  slack  lime  for  mortar.  About  a  month  before  the  accident,  by 
the  direction  of  the  yard  foreman,  the  plaintiff  and  another  laborer 
undertook  to  slack  lime  and  make  whitewash,  which  they  used  in  spray- 
ing the  inside  of  the  walls  of  a  new  brick  building.  The  lime  was 
slacked  and  the  whitewash  made  just  outside  the  building,  in  a  sheet 
iron  vessel  or  drum,  about  18  inches  high  and  12^  inches  in  diameter. 
These  drums  had  been  used  for  chloride  of  lime  in  the  manufacture  of 
chloroform,  and  plaintiff  testified  that  he  was  familiar  with  them,  and 
had  handled  them  when  so  used ;  that  when  they  were  discarded  as  old 
and  unfit  for  that  use,  they  were  around  the  yard,  and  were  used 
sometimes  as  receptacles  for  ashes  and  other  waste  material.  He  also 
says  that  it  was  at  the  suggestion  of  the  foreman,  that  one  of  these 
discarded  drums  was  used  to  slack  the  lime  in  and  prepare  the  white- 
wash for  spraying.  The  foreman  denies  this,  and  says  in  his  testi- 
mony : — "They  slacked  the  lime  by  my  order  in  a  half  barrel, — an  old 
kerosene  barrel,  that  was  standing  in  the  yard  a  long  while  full  of 
water.  I  gave  the  order  to  Teiss  (a  fellow  workman)  to  cut  that 
barrel  in  half,  to  slack  lime  in,  which  the  men  did;  I  seen  it  myself 
as  they  slacked  the  lime  in  that  barrel,"  and  that  they  changed  to  the 
drum  without  his  orders.  The  two  men  were  engaged  at  Siis  work, 
ofT  and  on,  for  about  a  month  before  the  accident,  the  one  slacking  the 
lime  and  making  the  whitewash,  and  the  other  doing  the  spraying  of  the 
walls  inside  the  building,  and  alternating  in  this.  Plaintiff  says  he  had 
made  whitewash  once  before  in  a  trough,  and  that  he  had  made  it 
seven  or  eight  times  during  that  month  in  this  metal  drum.  The  fore- 
man testifies,  in  answer  to  the  question  as  to  what  he  said  to  plaintiflf 
when  he  set  him  to  work,  that  he  asked  him  whether  he  knew  how  to 
slack  lime  and  whitewash,  and  he  said  yes,  he  had  done  it  many  times. 
After  they  had  been  so  engaged,  off  and  on,  during  five  or  six  weeks, 
plaintiff,  in  order  to  slack  some  lime,  put  a  couple  of  shovels  full  into 
the  drum.  He  then  poured  about  half  a  pail  full  of  water  upon  it, 
just  enough  to  cover  the  lumps  of  lime.     When  it  started  slacking. 
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he  took  a  stick  and  stirred  it  around,  and  then  when  the  water  dried 
from  it,  he  poured  about  half  of  what  was  left  of  the  pail  full  of  water 
and  then  stirred  it  again.  He  then  poured  the  rest  of  the  water  upon 
it,  when  an  explosion  occurred,  throwing  the  lime  into  his  face  and 
eyes,  as  he  stood  over  it.  It  was  for  the  alleged  negligence  of  the  de- 
fendant company,  in  directing  the  plaintiff  to  slack  the  lime  in  the 
receptacle  described,  witliout  warning  him  of  the  special  danger  in- 
curred thereby  of  an  explosion,  such  as  actually  happened,  that  dam- 
ages were  claimed  by  the  plaintiff. 

There  was  no  proof  or  testimony  of  any  kind,  tending  to  show  that 
the  defendant  company  had  knowledge  of,  or  was  informed  that,  such 
special  danger  attended  the  process  of  slacking  lime  in  the  receptacle 
described,  or  in  any  other.  Nobody  connected  with  the  works,  includ- 
ing the  plaintiff,  testified  that  he  knew  of  any  such  special  danger,  or 
that  such  an  explosion  in  slacking  lime  had  ever  occurred  before,  in 
receptacles  of  that  kind,  or  any  other.  Two  of  the  witnesses  employed 
in  the  works  testified  to  slacking  the  lime  in  just  such  vessels.  Three 
or  four  witnesses  were  produced  in  behalf  of  the  plaintiff,  who  testified 
as  experts,  that  the  drum  in  question  was  not  a  safe  vessel  in  which  to 
slack  lime,  and  two  or  more  experts  were  produced  on  behalf  of  the 
defendant,  who  testified  that  they  considered  the  drum  in  question  a 
safe  and  fit  receptacle  for  the  slacking  of  lime.  The  court,  refusing 
the  peremptory  instructions,  asked  for  by  defendant's  counsel,  charged 
the  jury  generally,  and  submitted  to  them  the  case.  Defendant  ex- 
cepted to  the  refusal  to  instruct  peremptorily  in  its  favor,  and  to  certain 
portions  of  the  charge  to  the  jury;  and  the  verdict  and  judgment  having 
been  rendered  in  favor  of  the  plaintiff,  we  have  here  to  consider  the  as- 
signments of  error  founded  upon  these  exceptions. 

The  view  we  take  of  the  assignment  of  error,  directed  to  the  refusal 
of  the  court  to  give  peremptory  instructions  to  the  jury  to  find  a  ver- 
dict for  the  defendant,  makes  it  unnecessary  that  we  should  consider 
the  other  assignments,  founded  upon  exceptions  to  the  admission  of 
testimony  and  to  certain  portions  of  the  charge  delivered  by  the  trial 
judp:e  to  the  jury. 

The  Supreme  Court  has  repeatedly  approved  the  proposition,  that  in 
every  case,  before  the  evidence  is  left  to  the  jury,  there  is  a  preliminary 
question  for  the  judge,  not  literally,  whether  there  is  any  evidence, 
but  whether  there  is  any  upon  which  a  jury  can  properly  proceed  to 
find  a  verdict  for  the  party  producing  it,  and  upon  whom  the  onus  of 
proof  is  imposed.  Pleasants  v.  Fant,  22  Wall.  116,  22  L.  Ed.  780 ; 
Marion  County  v.  Clark,  94  U.  S.  278,  24  L.  Ed.  59. 

A  careful  reading  of  the  evidence  sent  up  to  us  by  the  bill  of  excep- 
tions, and  consideration  of  the  facts  established  thereby,  and  undisput- 
ed, convince  us  that  this  case  should  not  have  been  submitted  to  the 
jur}'  without  peremptory  instructions  to  find  for  the  defendant.  It  is 
not  denied  that  the  plaintiff  in  this  case,  a  man  of  mature  years,  was  of 
fair  intelligence,  and  had  undertaken,  in  the  usual  and  customary  way, 
the  duties  of  a  common  laborer  and  man  of  all  work,  in  and  around  the 
premises  of  defendant,  to  do  and  perform  such  work  and  services  as, 
in  the  language  of  the  plaintiff,  "should  be  directed  and  required  of  him 
as  a  laborer."     His  wages  were  $9  a  week,  and  up  to  the  average  paid 
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to  laborers  of  his  class.  He  was  40  years  of  age,  and  was  undoubtedly 
a  man  of  varied  experience,  as  attested  by  the  work  in  which  he  had 
been  employed,  both  previous  to  his  engagement  by  the  defendant  and 
during  his  8  years  of  service  with  it. 

We  cannot,  in  the  light  of  the  evidence,  regard  whitewashing,  and 
the  slacking  of  lime  as  incident  thereto,  as  outside  the  scope  of  the 
general  employment  of  such  a  laborer  as  the  plaintiff  is  proved  to  have 
been.  He  must,  therefore,  be  considered  to  have  assumed  the  risk 
incident  to  his  employment.  Whitewashing,  and  the  slacking  of  lime 
for  that  purpose,  is  one  of  the  commonest  of  domestic  services.  No 
special  skill  or  training,  and  the  slightest  experience  only,  are  required 
to  perform  it  That  heat  and  steam  are  evolved  in  the  slacking  of 
lime,  is  almost  as  much  a  matter  of  common  knowledge  as  that  boiling 
water  will  produce  steam,  and  it  cannot  be  seriously  contended  that 
any  special  duty  of  protection  is  owing  by  the  employer  to  a  laborer 
of  mature  years  and  intelligence,  who  assumes,  upon  request,  the  work 
of  slacking  lime  for  the  purpose  of  whitewashing.  The  employer,  in 
Jiis  case,  is  not  to  be  complained  against  for  assuming  that  such  a  man 
anderstands,  as  well  as  the  employer,  all  that  is  necessary  to  be  un- 
derstood about  the  work  he  undertakes.  This,  we  think,  is  in  accord 
with  the  well-settled  doctrine  of  the  numerous  cases  dealing  with  the 
law  of  master  and  servant,  and  the  assumption  of  risk  of  employment 
by  the  servant  But  it  is  urged  on  behalf  of  the  plaintiff,  that  the  ves- 
sel or  receptacle  in  which  the  lime  was  slacked  was  selected  by  the  de- 
fendant's foreman,  and  that  a  special  danger  attached  to  the  slacking 
of  lime  therein,  of  which  the  plaintiff  was  ignorant,  and  as  to  which 
he  was  not  informed  by  the  defendant.  This  receptacle,  as  appears 
by  the  evidence,  was  a  metallic  cylinder  or  drum,  18  inches  high  and 
12^  inches  in  diameter.  These  drums  had  been  used  for  holding 
chloride  of  lime  in  the  manufacture  of  chloroform.  When  discarded 
for  that  use,  they  lay  around  the  yard,  and  were,  as  we  have  seen,  some- 
times used  for  ashes  and  waste  material.  That  such  a  receptacle  should 
have  suggested  itself  either  to  the  plaintiff  or  to  the  defendant's  fore- 
man, was  most  likely,  answering  better  than  what  has  been  described 
as  the  usual  receptacles  for  such  purpose,  barrels  and  buckets. 

It  is  not  denied  that  the  so-called  "explosion"  was  occasioned  by  th^ 
pouring  of  too  little  water  on  the  lime  at  first,  and  afterwards,  when 
it  had  become  heated  and  the  water  absorbed,  adding  a  small  quantity 
of  water  to  the  heated  material.  The  gas  or  steam  instantaneously 
produced  by  this  operation  was  the  cause  of  the  injury,  by  blowing  up 
the  lime  into  the  face  of  the  plaintiff,  who  was  leaning  over  the  drum. 
The  same  causes  would  have  produced  the  same  results,  if  the  lime  had 
been  slacked  in  a  barrel  or  a  pail.  There  is  nothing  in  the  evidence  to 
show  the  contrary.  The  dangler  of  its  happening  was  incident  to  the 
employment  of  slacking  the  lime  in  any  ordinary  receptacle.  As 
such,  its  risk  was  assumed  by  the  plaintiff  in  undertaking  the  work. 
There  is  no  evidence  to  show  that  such  a  thing  had  happened  before  at 
these  works,  though  these  drums  had  been  used,  or  that  the  defendant 
had  any  information  in  regard  thereto,  not  possessed  by  the  plaintiff,  nQr 
is  there  any  more  reason  for  saying  that  defendant  ought  to  have  known 
of  the  likelihood  or  danger  of  such  a  happening,  than  that  the  plaintiff 
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should  know  of  it.  No  duty  is  imposed  upon  the  master,  to  caution 
his  servant  against  dangers  incident  to  his  work,  as  to  which  the 
master  has  no  better  information  than  his  servant,  or  as  to  which  tliere 
is  any  reason  why  the  master  should  be  better  informed  than  the  serv- 
ant Indeed,  in  the  case  of  slacking  lime  and  making  whitewash,  it 
is  more  reasonable  to  suppose  that  any  man  of  mature  years  and  fair 
intelligence,  who  had  been  variously  employed  as  a  laborer,  and  who 
had  ever  made  whitewash,  would  be  better  informed  as  to  whatever 
of  danger  attended  the  operation,  than  his  casual  employer,  whether 
he  be  an  ordinary  housekeeper,  farmer  or  manufacturer. 

The  expert  testimony,  describing  the  chemical  action  of  water  upon 
lime,  in  scientific  terms,  and  what  the  precise  effect  of  using  too  little 
water  at  first  and  adding  small  quantities  afterwards  to  the  superheated 
lime  in  such  a  vessel  as  a  barrel,  bucket,  or  drum,  and  the  danger  inci- 
dent thereto,  does  not  at  all  atfect  or  qualify  our  judgment  in  this  re- 
spect Scientific  knowledge  is  not  in  this  respect  better  than  common 
iaiowledge,  to  assist  the  ordinary  man  in  performing  this  work,  or  in 
avoiding  the  dangers  incident  thereto.  Nor  does  it  help  us  in  de- 
termining in  this  case,  whether  ordinary  care  was  exercised  by  defend- 
ant, in  permitting  the  use  of  the  drum  for  making  the  whitewash  in. 
To  hold  the  contrary  of  this,  would  impose  upon  the  thrifty  housewife, 
who  employed  a  chance  laborer  to  whitewash  her  garden  fence,  the 
duty  of  giving  instructions  to  one  she  had  every  reason  to  believe  was 
as  well  or  better  informed  on  the  subject  than  herself,  and  would  ex- 
pose her  to  a  possible  liability  that  would  indeed  be  startling. 

We  have  examined  the  numerous  and  familiar  cases  cited  by  the  de- 
fendant in  error,  dealing  with  the  duty  of  the  master  to  use  ordinary 
care  in  providing  a  safe  place  in  which,  and  safe  appliances  with  which, 
a  servant  is  to  work,  and  also  his  duty  to  inform  his  servant  of  the 
dangers  incident  to  the  special  work  in  which  he  was  employed,  and 
of  which  the  master  is  informed,  or  ought  to  be  informed,  and  of  which 
the  servant  is  ignorant.  None  of  them  are  applicable  to  the  case  at  bar. 
In  our  opinion,  there  is  no  proof  of  a  want  of  ordinary  care  on  the  part 
of  the  defendant,  in  furnishing  to  the  plaintiff  a  safe  place  in  which  to 
work,  or,  assuming  that  the  drum  was  furnished  by  defendant,  for  the 
purpose  of  making  whitewash,  safe  appliances  with  which  to  work. 
The  explosion  caused  by  putting  a  small  quantity  of  water  on  the 
superheated  lime,  was  a  danger,  whether  due  to  plaintiff's  own  neg- 
ligence, or  not,  incident  to  his  employment,  and  as  to  which  the  defend- 
ant had  no  greater  knowledge,  or  means  of  knowledge,  than  had  the 
plaintiff. 

The  judgment  below  is  therefore  reversed. 
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(134  Fed.  794.) 

INSURANCE  CO.  OF  NORTH  AMERICA  T.  WISCONSIN  CENT.  RT.  CO. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    January  3,  1905.) 

No.  1,079. 

1.  Insukancb— Canceixation  of  Policy— A oenct. 

A  representative  of  plaintiff  railroad  company,  having  authority  to 
attend  to  its  insurance  business  and  to  do  everything  in  resi)ect  thereto 
that  could  be  done  by  its  officers  or  directors,  gave  an  order  to  a  broker 
to  place  insurance  to  a  stated  amount  on  property  of  the  company  at  a 
certain  place.  The  broker  applied  to  an  agent  at  such  place  having 
power  to  issue  policies  for  certain  companies,  including  defendant,  and 
he  issued  policies  in  different  companies  to  the  required  amount,  which 
he  forwarded  to  the  broker,  who  delivered  them  to  plaintiff's  representa- 
tive, by  whom  they  were  accepted.  Certain  of  the  companies  desiring 
to  cancel  their  policies,  the  agent  wrote  others  to  take  their  place,  and 
forwarded  them  to  the  broker,  who  presented  them  to  plaintiff's  repre- 
sentative, and  he  accepted  the  same  and  surrendered  the  old  ones.  De- 
fendant notified  its  agent  to  cancel  its  policies,  and  he  proceeded  in  the 
same  manner.  He  noted  their  cancellation  on  his  books,  as  also  did 
the  broker ;  but  before  he  had  taken  the  substitute  policies  to  plaintiff's 
representative  the  proj>erty  was  destroyed  by  fire.  The  policies  contained 
a  provision  that  they  might  be  canceled  by  defendant  on  five  days'  notice 
to  the  insured,  but  no  such  notice  had  been  given.  Held,  that  in  the 
transaction  the  broker  was  defendant's  subagent,  and  not  an  agent  of 
plaintiff;  that  there  was  nothing  in  the  course  of  dealing  which  gave 
him  implied  authority  to  cancel  policies  which  had  been  delivered  to 
plaintiff,  and  substitute  others,  or  to  waive  notice  for  plaintiff,  but,  on 
the  contrary,  the  course  of  dealing  showed  that  such  power  was  retained 
by  plaintiff's  representative,  and  that,  he  having  neither  consented  to 
the  cancellation  nor  waived  notice,  defendant's  policies  remained  in  force. 

[Ed.  Note. — For  cases  in  point,  see  vol.  28,  Cent  Dig.  Insurance,  §S  "99- 
103,  126-129.] 

2.  Errob— Review— DiBKCTED  Verdict. 

Where,  at  the  conclusion  of  the  trial,  both  parties  move  for  a  directed 
verdict,  the  court  is  thereby  authorized  to  find  the  ultimate  facts,  and 
the  only  inquiries  on  review  are  whether  there  was  any  proper  evidence 
to  sustain  its  findings,  and  whether  the  law  was  correct^  applied  thereto. 

3.  Same— Waiver  of  Right  to  Jury  Triax— Motion  for  Directed  Verdict. 

After  both  parties  have  moved  for  a  directed  verdict,  and  the  court 
has  announced  its  decision,  a  party  cannot  demand  the  submission  of 
the  case  to  the  jury,  and  assign  error  upon  the  court's  refusal 

4.  Principal  and  Agent— Delegation  of  Authority  by  Agent. 

A  person  authorized  by  a  corporation  to  act  in  its  behalf  as  to  all  mat- 
ters pertaining  to  the  insurance  of  Its  property,  including  the  fixing  of 
rates  and  the  acceptance  and  cancellation  of  policies,  cannot  delegate  his 
power  to  anotlier,  without  the  corporation's  consent,  express  or  implied. 

[Ed.  Note. — For  cases  in  point,  see  vol.  40,  Cent.  Dig.  Principal  and 
Agent,  §§  S7SQ,] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Wisconsin. 

George  H.  Noyes,  for  plaintiff  in  error. 
M.  C.  Phillips,  for  defendant  in  error. 

Before  JENKINS,  GROSSCUP,  and  BAKER,  Circuit  Judges. 

BAKER,  Circuit  Judge.     The  railroad  company  brought  its  ac- 
tion on  two  policies  issued  by  the  insurance  company  on  January 
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31, 1003,  covering  property  at  Menasha,  Wis.,  which  was  damaged 
by  fire  on  February  19,  1903. 

The  parties  stipulated  the  amount  the  verdict  should  be,  if  there 
was  any  liability.  The  defense  was  that  the  policies  had  been  can- 
celed by  mutual  consent  of  the  parties  before  the  fire  occurred.  At 
the  conclusion  of  the  evidence,  which  was  confined,  of  course;  to 
the  truth  of  the  defense,  each  party  moved  the  court  to  direct  a 
verdict  in  its  favor.  After  the  court,  in  the  presence  of  counsel,  had 
announced  the  ultimate  facts  which  he  found  established  by  the 
uncontradicted  evidence  and  his  conclusion  of  law  thereon  that  the 
policies  were  in  force,  counsel  for  the  insurance  company  asked 
the  court  to  submit  to  the  jury  two  alleged  questions  of  fact.  This 
the  court  declined  to  do,  entered  the  directed  verdict,  and  there- 
on the  judgment  now  under  review. 

1.  We  have  read  every  word  of  the  evidence,  and  have  found  no 
contradictions.  The  salient  and  controlling  items  are  these :  The 
home  office  of  the  railroad  company  was  at  Milwaukee;  of  the 
insurance  company,  at  Philadelphia.  Gill,  at  Milwaukee,  had  full 
charge  of  the  railroad  company's  insurance,  with  authority  to  agree 
on  rates  and  forms,  to  accept  and  reject  policies,  to  cancel  policies 
after  acceptance,  and  generally  to  do  everything  respecting  insur- 
ance that  the  company  could  do  through  its  directors  and  managing 
officers.  Fieweger,  at  Menasha,  was  agent  for  the  insurance  com- 
pany, with  authority  to  write  and  issue  its  policies.  Leedom,  at 
Milwaukee,  was  agent  of  various  insurance  companies,  but  not  of 
this  one;  and  he  was  also  an  insurance  broker — that  is,  he  pro- 
cured for  his  customers  insurance  from  other  agents,  for  which 
business  he  received  from  such  agents  one-half  of  their  commis- 
sions. Leedom  solicited  business  from  Gill,  and  had  been  given 
some  prior  to  the  transaction  in  question ;  but  the  course  of  deal- 
ings between  them  in  other  instances  was  not  different  from  in  this. 
On  January  31,  1903,  Leedom  obtained  from  Gill  an  order  to  place 
$64,000  insurance  on  the  property  at  Menasha.  Leedom  at  once 
transmitted  the  order  to  Fieweger,  who  accepted  it.  Fieweger 
wrote  up  the  amount  in  various  companies;  canceled  some  policies 
and  substituted  others,  entered  the  transactions  in  his  books,  and 
finally,  on  February  6, 1903,  sent  to  Leedom  22  policies,  aggregating 
$64,000.  Thereupon  Leedom  entered  the  policies  in  his  office  books, 
and  took  them  to  Gill,  who  accepted  them.  Between  the  6th  and 
12th  of  February  Fieweger  received  instructions  from  several  com- 
panies to  cancel  their  policies,  whereupon  he  wrote  policies  in 
other  companies,  entered  them  in  his  books,  noted  in  his  books  that 
the  old  ones  were  canceled,  and  sent  the  new  to  Leedom,  with  the 
request  that  he  should  take  up  and  return  the  old.  Leedom  took 
the  new  policies  to  Gill,  who  accepted  them,  and  delivered  up 
those  for  which  these  were  substituted.  On  February  18th  Lee- 
dom received  a  letter  from  Fieweger,  stating  that  the  insurance 
company  had  ordered  the  policies  in  suit  to  be  canceled,  inclosing 
new  policies  to  be  substituted  therefor,  and  requesting  the  return 
of  the  former.  Leedom  entered  the  new  policies,  and  noted  the 
cancellation  of  the  old  in  his  office  books.     On  the  19th  he  tele- 
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phoned  to  find  whether  Gill  was  in  town,  and  learned  that  he  was 
absent,  but  would  return  on  the  20th.  Later,  on  the  19th,  the  fire 
at  Menasha  occurred.  On  the  20th  Leedom  tendered  the  new  poli- 
cies to  Gill,  who  declined  to  accept  them,  and  refused  to  surrender 
the  old.  Other  evidence,  and  the  want  of  evidence,  will  be  taken  up 
in  connection  with  the  contentions  of  counsel. 

Each  policy  contained  this  provision :  "This  policy  shall  be  can- 
celed at  any  time  at  the  request  of  the  insured,  or  by  the  company 
by  giving  five  days'  notice  of  such  cancellation."  The  five-days 
time  is  for  the  protection  of  the  insured,  and  therefore  can  be 
waived  only  by  the  insured  or  his  authorized  agent.  The  insurance 
company  did  not  give  the  railroad  company  notice  of  cancellation. 
It  merely  directed  its  own  agent,  Fieweger,  who  had  written  the 
policies,  to  cancel  them.  Fieweger  did  not  serve  notice  upon  the 
insured  or  upon  Gill.  If  he  had,  the  railroad  company  or  Gill  could 
have  waived  the  five-days  provision,  and  agreed  to  immediate  can- 
cellation. All  that  Fieweger  did  was  to  notify  Leedom  of  the  insur- 
ance company's  instruction  to  cancel  the  policies,  and  to  send  him 
others  to  take  their  place.  So  the  defense  was  bottomed  on  the 
proposition  that  Leedom  was  authorized  on  behalf  of  the  railroad 
company  to  waive  notice,  to  agree  to  cancellation,  and  to  accept 
substitute  policies. 

(a)  There  was  no  express  authority.  Gill's  order  to  Leedom  to 
place  insurance,  without  naming  the  companies  or  the  rate,  meant 
that  Gill  was  retaining  the  right  to  reject  any  and  all  policies  if 
the  companies  or  the  rates  were  not  satisfactory  to  him.  Leedom 
testified,  without  objection,  that  he  never  had  received  any  instruc- 
tions regarding  the  concellation  or  substitution  of  policies  for  the 
railroad  company,  and  that  he  had  never  exchanged  policies  with- 
out the  express  direction  of  Gill.  We  are  excluding  Gill's  testi- 
mony, which  was  objected  to  on  the  ground  that  it  was  merely  the 
expression  of  an  opinion,  that  he  had  never  given  Leedom  any  au- 
thority to  cancel  or  substitute  policies. 

(b)  The  "course  of  dealings"  between  Gill  and  Leedom  did  not 
clothe  the  latter  with  implied  authority  to  cancel  or  substitute. 
Leedom  testified  that  he  frequently  solicited  Gill  for  business, 
sometimes  successfully,  other  times  not;  that  Gill  was  a  customer, 
like  others ;  and  that  his  dealings  with  Gill  in  prior  instances  did 
not  differ  from  those  in  this  case.  When  Leedom  received  the  22 
policies  on  February  6th,  he  took  them  to  Gill  for  his  acceptance. 
Gill  accepted  them;  but,  if  there  had  been  wildcat  companies  in 
the  lot,  he  would  have  had  the  right  to  reject  them.  When,  be- 
tween the  6th  and  12th  of  February,  Fieweger  notified  Leedom  that 
certain  companies  had  ordered  the  cancellation  of  their  policies, 
and  inclosed  new  ones  to  be  substituted,  Leedom  did  not  write 
back  to  Fieweger  that  he,  <mi  behalf  of  the  railroad  company,  waiv- 
ed the  five-days  provision,  and  agreed  to  the  cancellation  and  sub- 
stitution. On  the  contrary,  he  went  with  the  new  policies  to  Gill, 
and  told  him  of  the  companies'  intention  to  avail  themselves  of  their 
right  of  cancellation  under  the  policies,  and  showed  him  the  new 
policies  which  he  had  ready  for  his  acceptance  in  case  he  consented 
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to  waive  notice;  and  thereupon  Gill,  having  satisfied  himself  re- 
specting the  new  policies,  waived  notice,  agreed  to  the  cancellation 
of  the  (Jd  policies,  surrendered  them,  and  accepted  the  new.  This 
course  of  dealing  up  to  Febniary  18th,  so  far  from  establishing  an 
implied  authority  in  Leedom  to  cancel  the  policies  in  suit  and  sub- 
stitute others,  shows  a  prohibition  of  his  doing  anything  of  the 
land. 

(c)  A  witness  from  Fieweger's  office  testified:  "It  is  customary 
in  our  cffice,  and  customary  generally,  upon  receipt  of  notice  that 
a  company  declined  a  risk,  to  at  once  write  insurance  as  a  substitute 
for  that  which  is  canceled."  Declines  the  risk?  That  is,  if  an 
agent  writes  a  policy  and  his  company  declines  the  risk  before  the 
policy  is  delivered,  the  agent  writes  a  policy  in  some  other  company 
and  takes  it  around  to  his  customer  tor  acceptance.  If  the  policy 
has  been  accepted  by  the  insured,  the  company  cannot  decline  the 
risk,  but  must  cancel. 

Leedom  testified:  "We  [speaking  for  his  firm]  were  to  place 
$64,000  of  insurance.  It  is  customary,  when  we  are  g^ven  an  order 
for  insurance  for  a  definite  amount,  to  keep  that  covered  in  such 
companies  until  we  have  orders  to  the  contrary."  Evidently  he 
was  speaking  of  the  usual  or  customary  mode  of  doing  business  in 
his  own  office.  But  if  he  meant  a  general  custom  he  did  not  define 
one  that  purported  to  empower  brokers  "to  keep  the  amount  cov- 
ered" otherwise  than  in  accordance  with  his  course  of  dealings  with 
Gill. 

Leedom  further  testified :  "It  is  customary,  in  placing  a  line  with 
an  agent,  to  ask  him  to  place  a  certain  amount,  and  if  ne  got  can- 
cellations to  write  them  in  other  companies,  and  send  me  new  pol- 
icies, with  the  request  that  I  get  the  old  ones  back.  I  delivered  the 
new  policies  to  the  Wisconsin  Central,  and  received  back  the  old 
policies  for  which  the  new  ones  were  substituted."  The  conmient 
on  his  other  testimony  applies  to  this  as  well. 

And  this  was  all  the  evidence  touching  customs.  In  our  judg- 
ment, it  did  not  tend  to  prove  a  custom  that  empowers  insurance 
agents  to  step  into  the  shoes  of  the  insured,  and  to  cancel  and  sub- 
stitute policies,  and  otherwise  to  exercise  the  insured's  judgment 
and  discretion,  without  his  knowledge  and  consent.  So  it  is  need- 
less to  express  any  view  respecting  the  legal  effect  of  evidence  that 
would  sustain  such  a  customary  authority  in  a  case  where  the  other 
evidence  established  that  the  insured,  by  his  orders  to  and  deal- 
ings with  the  broker,  had  notified  the  broker  that  he  intended  to 
reserve  to  himself  all  questions  of  waivers,  cancellations,  and  sub- 
stitutions. 

(d)  The  claim  that  the  railroad  company,  through  Gill,  held  out 
Leedom  as  its  agent  in  such  a  manner  as  to  justify  the  insurance 
company,  through  Fieweger,  in  relying  on  Leedom's  having  au- 
thority to  cancel,  is  wholly  without  merit.  The  railroad  company 
was  an  occasional  customer  of  Leedom's.  But  even  this  was  not 
known  to  Fieweger.  The  correspondence  between  Fieweger  and 
Leedom  and  their  entries  in  their  books  were  unknown  to  the  rail- 
road company  and  Gill.     In  this  transaction  Leedom  was  subagent 
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to  Fieweger  for  the  insurance  company.  He  might  also  have  been 
clothed  by  the  railroad  company  with  its  discretion  in  regard  to 
waiver,  cancellation,  and  substitution ;  but  he  was  not ;  and  neither 
the  railroad  company  nor  Gill  did  anything  to  indicate  that  he  was. 
If  Fieweger  supposed  that  Leedom  was  more  than  his  own  sub- 
agent,  the  result  came  from  his  failure  to  inquire. 

The  foregoing  review  of  the  evidence  and  of  the  inferences  to  be 
drawn  therefrom  so  clearly  points  to  the  correctness  of  the  judgment 
that  it  would  be  supererogatory  to  distinguish  from  this  the  cases 
relied  on  by  counsel. 

2.  Even  if  it  were  conceded  that  the  jury,  if  the  uncontradicted 
evidence  had  been  submitted  to  them,  might  properly  have  drawn 
inferences  of  ultimate  fact  different  from  those  hereinabove  stated, 
nevertheless  the  judgment  must  be  affirmed.  Both  parties  moved 
for  a  directed  verdict.  The  insurance  company  thereby  joined  its 
adversary  in  asserting  that  only  one  set  of  inferences  of  ultimate 
fact  could  properly  be  drawn  from  the  evidence.  The  parties  thus 
anited  in  a  request  that  the  court  should  make  a  finding  of  the  ulti- 
mate facts,  and  state  thereon  his  conclusion  of  law.  On  review 
the  only  inquiries  are  whether  there  was  any  proper  evidence  to 
sustain  the  court's  finding,  and  whether  the  law  was  correctly  ap- 
plied to  the  facts  as  found.  Beutell  v.  Magone,  157  U.  S.  154,  15 
Sup.  Ct.  566,  39  L.  Ed.  654 ;  Merwin  v.  Magone,  70  Fed.  776,  17 
C.  C.  A.  361.  The  record  shows  that  the  court  reviewed  the  evi- 
dence, and  stated  the  ultimate  facts  substantially  as  we  have  done, 
and  thereon  announced  the  legal  conclusion  that  the  policies  were 
in  force.  After  the  court  had  thus  virtually  ended  the  case,  the  in- 
surance company  could  not  revive  its  right  to  demand  a  jury  trial 
and  to  predicate  error  on  the  court's  refusal  to  submit  the  cause  to 
the  jury. 

3.  The  insurance  company's  whole  defense  proceeded  on  the  the- 
ory that  it  would  be  enough  to  prove  that  Gill  had  expressly  or  im- 
pliedly authorized  Leedom  to  exercise  the  insured's  discretion  as 
to  waiver,  cancellation,  and  substitution.  But  Gill  was  not  the 
insured.  He  was  the  agent  to  whom  the  insured  had  committed 
the  exercise  of  judgment  and  discretion  on  its  behalf.  The  holder 
of  such  a  commission  cannot  pass  it  on  without  the  consent  of  the 
principal.  Unless  Gill  had  authority  from  the  directors  and  man- 
aging officers  (and  the  evidence  fails  to  show  that  he  had),  he  could 
no  more  redelegate  his  trust  than  the  president  of  the  road  could 
step  aside  and  put  an  office  boy  in  his  place. 

The  judgment  is  affirmed. 
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(182  PecL  417.> 

LYNCH  V.  BURT  et  aL 

BURT  et  al.  v.  LYNCH  et  aL 

(Clrcnlt  Court  of  Appeals,  Eighth  Circuit    Angnst  24,  1904.) 

N08. 1,894. 1,895. 

1  Judgment— Bntby  of  Record— North  Dakota  Statute. 

Rev.  Codes  N.  D.  1899.  §S  5479,  5487,  5488,  require  the  clerk  of  the 
district  court  to  keep  among  the  records  of  the  court  a  Judgment  hook, 
In  which  the  judgment  in  each  case  Is  to  he  entered  by  the  clerk  upon 
the  order  of  the  court  or  Judge.  In  one  court  it  was  the  practice  for 
the  clerk,  as  each  order  for  judgment  was  made,  to  promptly  write 
out  the  judgment  with  a  typewriter  upon  separate  sheets  of  paper  of 
uniform  size,  to  sign  the  judgment  and  affix  the  seal  of  the  court,  to 
number  the  sheets  consecutively  according  to  the  chronological  order  in 
which  the  judgments  were  written  out,  and  to  place  and  securely  keep 
these  sheets  in  their  proper  order  in  a  compact  parcel  in  an  Inclosed  box 
or  case  in  the  form  of  a  book  labeled  "Judgment  Book,"  until  there  should 
be  sufficient  of  them  to  make  a  bound  volume,  when  they  were  perma- 
nently bound  together,  preserving  the  same  order,  and  with  the  same 
paging.  Held,  that  such  practice  must  be  presumed  to  have  been  known 
to  and  approved  by  the  court,  and  that  the  sheets  as  kept  constituted  a 
judgment  book  within  the  statutes,  and  a  judgment  from  the  time  of  its 
ent^  therein  was  as  effective  for  all  purposes  as  though  entered  In  a 
bound  volume. 

2.  ExEctJTiON— Property  Subject  to  Sale— Right  of  Redeuption  in  Lands. 

Under  Rev.  Codes  N.  D.  1899,  §§  5541,  5544,  5548,  which  gives  a  judg- 
ment debtor  one  year  in  which  to  redeem  land  from  a  sale  on  execution, 
during  which  time  he  retains  the  right  of  possession  and  the  legal  title, 
he  has  during  such  year  a  substantial  interest  In  the  property,  which. 
under  section  5507  of  such  Codes,  as  well  as  by  the  rule  prevailing  else- 
where. Is  subject  to  sale  on  execution. 

3.  Same— Property  Fraudulently  Transferred— North  Dakota  Statute. 

Under  Rev.  Codes  N.  D.  1899,  §§  5052,  5080,  which  provide  that  every 
transfer  of  property  with  Intent  to  defraud  creditors  is  void  as  against 
all  creditors  of  the  debtor,  and  that  one  who  has  fraudulently  dispos- 
sessed himself  of  property  may  be  treated  as  though  he  still  had  pos- 
session, the  title  and  ownership  of  property  so  transferred  remains  In 
the  debtor,  and  is  subject  to  levy  and  sale  on  an  execution  at  law  against 
him  In  like  manner  as  though  no  transfer  had  been  attempted.  This  is 
true,  not  only  of  transfers  directly  from  the  debtor  made  with  such  fraud- 
ulent Intent,  but  also  of  transfers  whereby  his  title  and  ownership  are 
passed  to  another  for  the  like  dishonest  purpose  through  the  agency  of 
a  judicial  sale. 

1  Judgment 'ON  Collateral  Note— Satisfaction  of  Principal  Debt. 

A  holder  of  two  notes  against  the  same  maker,  one  of  which  Is  col- 
lateral to  the  other,  and  one  having  an  indorser,  Is  entitled  to  sue  and 
recover  judgment  upon  each ;  but  the  judgment  upon  the  collateral  note 
is  also  collateral,  and  is  satisfied  by  a  satisfaction  of  the  principal  judg- 
ment, and  a  sale  of  property  thereimder  after  such  satisfaction  Is  wholly 
unauthorized. 

S.  Fraudulent  Conveyance— Subsequent  Judgment  against  Grantor— Not 
Conclusive  upon  Grantee. 

A  judgment  against  a  grantor  In  a  fraudulent  conveyance,  rendered 
subsequently  to  the  conveyance,  is  not  conclusive  upon  the  grantee  as 
to  the  existence  or  amount  of  the  debt  at  the  time  of  the  transfer,  because 
he  cannot  be  prejudiced  in  respect  of  a  pre-existing  right  by  a  judgment 
to  which  be  Is  a  stranger. 

T  4.  See  note  at  end  of  case. 
67  C.C.A.— 20 

Digitized  by  VjOOQIC 


306  67  C.  C.  A.  REPORTS. 

6.  ExECDTioN  8ali— Right  of  Redemption  Purely  Statutobt. 

The  right  of  redemption  from  execution  sales  is  porely  statntory,  and 
the  extent  or  measure  of  the  right  is  to  be  found  in  the  statutory  terms 
prescribing  the  time  and  method  of  its  exercise  and  designating  the  per- 
sons who  may  exercise  it 

7.  Same— Bnfobcehent  of  Right  by*  Suit  in  Equitt  afteb  Ezpibation  of 

Pbescbibed  Tike. 

A  statutory  right  of  redemption  may  be  enforced  in*  equity,  when  its 
exercise  in  conformity  with  the  statutory  requirements  is  wrongfully 
denied,  obstructed,  or  prevented,  or  where,  before  the  right  can  be  exer- 
cised, it  is  necessary  to  determine  by  Judicial  proceedings  in  whom  the 
right  rests,  from  whom  the  redemption  can  be  made,  or  the  amount 
requisite  to  effect  it ;  but  a  redemption  cannot  be  otherwise  accomplished 
through  a  suit  in  equity  after  the  expiration  of  the  prescribed  time. 

8.  Same— Facts— Ruling. 

The  purchaser  at  an  execution  sale  upon  a  judgment  rendered  in  a 
state  court  brought  a  suit  in  equity  in  a  federal  court  to  have  a  prior 
conveyance  declared  fraudulent  as  to  creditors  and  to  have  the  title 
quieted,  subject  only  to  the  right  of  the  grantee  to  redeem  from  the  execu- 
tion sale,  the  time  for  which  had  not  expired.  The  right  of  the  grantee 
to  redeem  was  clear  and  was  conceded.  It  was  well  known  that  re- 
demption could  be  made  by  payment  to  the  sheriff,  and  the  amount  was 
readily  ascertainable.  Redemption  was  not  made  or  offered  to  be  made 
under  the  statute  within  the  time  prescribed,  but  on  the  day  before  the 
time  expired  the  grantee  paid  into  the  registry  of  the  federal  court  the 
requisite  amount,  to  be  there  held  to  abide  the  final  decree,  without 
prejudice  to  the  rights  of  the  complainant  In  that  suit  the  grantee 
sought  to  entirely  avoid  the  execution  sale  upon  grounds  which  were  o\h 
viously  without  merit  and  could  not  have  been  presented  with  any  reason- 
able hope  of  success.  Redemption  was  contemplated  only  in  the  event 
that  the  effort  to  sustain  the  fraudulent  conveyance  should  fail  and  the 
execution  sale  should  be  sustained.  Held,  that  the  payment  into  the 
registry  of  the  federal  court  was  not  the  equivalent  of  redemption  under 
the  statute  or  of  an  offer  thereof ;  that  the  course  pursued  was  vexatious 
and  devoid  of  honest  purpose,  and  equity  would  not  relieve  from  the 
failure  to  redeem  imder  the  statute  and  within  the  prescribed  time. 

9.  Same. 

The  same  land  was  sold  upon  executlcm  to  satisfy  each  of  two  judg- 
ments for  the  same  debt.  The  judgment  creditor,  who  became  the  pur- 
chaser at  each  sale  for  the  full  amount  of  the  Judgment  acted  in  the 
belief  that  the  Judgments  represented  separate  debts,  and  the  circum- 
stances tended  to  Justify  that  belief.  A  grantee  of  the  debtor  under  a 
prior  conveyance  made  to  defraud  creditors  knew,  as  did  the  debtor,  for 
whom  she  was  secretly  acting,  that  the  two  Judgments  were  for  the 
same  debt  The  grantee  sought  to  avoid  both  sales  upon  other  grounds, 
and  so  to  defeat  a  claim  which  she  knew  to  be  honest  rather  than  to  re- 
deem within  the  statutory  period  from  the  sale  which  was*  valid.  Held, 
that  the  case  was  not  one  in  which  redemption  could  be  enforced  in  equity 
after  the  statutory  period  had  expired. 

10.  Equity— Adverse  Equities  Pbotected  by  Gbantino  Relief  upon  Con- 
dition. 

Adverse  equities  growing  out  of  or  closely  connected  with  the  subject- 
matter  of  a  suit  are  protected  by  awarding  a  party  the  relief  to  which 
he  is  entitled  only  on  condition  that  he  accords  to  his  adversary  the  cor- 
responding right  to  which  he  also  is  entitled. 

11.  Fbaudulent  Conveyances— Setting  Aside  in  Equity— Reimbubsembnt 
OF  Grantee  fob  Expenditures. 

A  grantee  in  a  fraudulent  conveyance,  who  was  a  conscious  participant 
in  the  fraud,  on  the  setting  aside  of  the  conveyance  is  not  entitled  to  re- 
cover expenditures  made  to  protect  his  title;  but  one  claiming  through 
him  in  good  faith,  who  did  not  participate  in  the  fraud,  although  buying 
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onder  such  circumstances  as  to  be  constructively  chargeable  with  notice, 
is  in  equity  entitled  to  be  reimbursed  for  exi>enditure8  in  the  payment  of 
taxes  or  prior  liens. 
12.  Sams— PuBCHABEB  Pendente  Ltte— Liabilitt  roB  Costs. 

One  who  purchased  an  interest  in  land  from  a  fraudulent  grantee  pend- 
ing a  creditors*  suit  to  set  aside  the  conveyance,  and  furnished  money 
to  redeem  from  a  lien  prior  to  that  of  the  complainant,  and  also  to  enable 
his  grantor  to  continue  the  litigation,  in  the  belief  that  the  title  acquired 
was  valid,  is  entitled  on  a  decree  for  complainant  to  be  reimbursed  for  the 
amount  expended  in  paying  off  the  prior  lien  with  Interest  from  the  date 
of  payment,  and  to  be  subrogated  to  all  the  rights  of  the  holder  of  the 
lien  discharged,  although  they  may  extend  to  lands  other  than  those  in- 
cluded In  his  purchase.  On  the  other  hand,  although  not  a  party  to  the 
suit  until  shortly  before  the  decree,  he  Is  chargeable  as  against  his  claim 
for  reimbursement  with  the  taxable  costs  Incurred  in  the  suit  after  the 
date  when  he  became  a  party  In  Interest 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  North  Dakota. 

George  S.  Grimes  (Robert  M.  Pollock,  on  the  brief),  for  Lynch, 
Dwinnell,  and  Grimes. 

James  B.  Kerr,  W.  P.  Warner,  and  Stiles  W.  Burr  (D.  G.  Maclay 
and  Charles  G.  Lawrence,  on  the  brief),  for  Burt  and  Phipps. 

Before  SANBORN  and  VAN  DEVANTER,  Circuit  Judges,  and 
SHIRAS,  District  Judge. 

VAN  DEVANTER,  Circuit  Judge.  These  are  cross-appeals  from 
a  decree  declaring  certain  transfers  and  mortgages  of  lands  in  Steele 
county,  in  the  state  of  North  Dakota,  fraudulent  and  void  against  the 
creditors  of  Bartholomew  Pickert,  quieting  (subject  to  the  performance 
of  a  prescribed  condition)  Lynch's  title  to  these  lands  obtained  through 
execution  sales  upon  judgments  against  Bartholomew  Pickert,  and  dis- 
missing Burt's  cross-bill  seeking  to  have  such  execution  sales  declared 
unauthorized,  fraudulent,  and  void,  or,  if  they  should  be  sustained,  to 
effect  a  redemption  therefrom.  The  printed  record  and  the  briefs  of 
counsel  are  voluminous,  the  former  covering  1,400  pages  and  the  latter 
500  pages.  There  is  much  conflict  in  the  evidence,  and  counsel  differ 
widely  as  to  the  facts  proved  and  the  rules  of  law  applicable.  The 
printed  record  and  the  briefs  have  been  attentively  read,  and,  with  the 
oral  arguments,  have  been  carefully  considered,  but  the  reasonable 
limits  of  an  opinion  permit  only  a  statement  of  what  we  deem  to  be 
the  salient  facts  and  the  controlling  principles  of  law. 

Januar}'  20,  1892,  Bartholomew  Pickert,  the  owner  of  the  legal  title 
to  the  lands  in  controversy,  embracing  10^4  sections,  executed  to  the 
Pickert  Land,  Grain  &  Stock-Raising  Company  a  deed  for  nine  sections, 
but  the  deed  was  withheld  from  record  until  March  1,  1893.  October 
10, 1892,  he  executed  to  Fannie  Pickert  (now  Fannie  Snow),  a  brother's 
<iaughter,  a  $5,500  mortgage  on  the  remaining  section  and  a  quarter. 
October  17,  1894,  he  executed  to  the  same  niece,  upon  the  same  lands, 
a  $1,500  mortgage.  This  deed  and  these  mortgages  were  without  any 
consideration,  and  the  purpose  of  their  execution  was  to  cover  up  Bar- 
tholomew Pickert's  property  and  place  it  beyond  the  reach  of  his  cred- 
itors.   The  execution  and  recording  of  the  deed  to  the  stock-raising 
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company  were  not  followed  by  any  change  in  the  possession,  control, 
or  management  of  the  nine  sections,  or  by  any  change  in  the  use  of  the 
income  therefrom.  June  12,  1896,  all  of  these  lands  were  sold  to 
George  S.  Grimes  under  an  execution  upon  a  judgment  recovered 
by  Allen,  Moon  &  Co.  against  Bartholomew  Pickert,  which  had  been 
a  lien  upon  the  lands  since  October  1,  1892.  Grimes  purchased  for 
the  benefit  of  Allen,  Moon  &  Co.,  and  bid  the  full  amount  of  their 
judgment.  A  certificate  of  sale  was  issued  to  him  by  the  sheriff,  which 
was  to  be  followed  by  a  deed  at  the  expiration  of  one  year  from  the 
sale,  if  in  the  meantime  the  lands  were  not  redeemed.  June  9,  1897 — 
three  days  before  the  expiration  of  the  period  for  redemption — ^the 
sheriff's  certificate  was  assigned  to  Flora  J.  Burt,  and,  there  being  no 
redemption  during  the  year,  a  deed  was  executed  and  delivered  to  her 
by  the  sheriff.  The  amount  paid  to  Grimes  for  the  assignment  of  the 
sheriflF's  certificate  was  $790.34,  the  amount  required  to  redeem  from 
the  sale.  The  lands  were  then  worth  more  than  $30,000  in  excess  of 
the  only  other  bona  fide  incumbrance  thereon.  Bartholomew  Pickert 
had  an  indebtedness  of  many  thousand  dollars,  contracted  in  1892,  and, 
if  he  had  openly  redeemed  from  this  execution  sale,  the  unsecured  hold- 
ers of  this  indebtedness  would  have  been  thereby  invited  to  enforce 
payment  of  their  claims  in  the  same  way  Allen,  Moon  &  Co.  had  done. 
Burt  did  not  purchase  the  sheriff's  certificate  with  her  own  means  or 
for  her  own  benefit.  She  had  never  bought  any  land,  had  not  seen 
these  lands,  and  did  not  know  their  character  or  value,  the  extent  to 
which  they  were  incumbered,  or  the  state  of  the  title.  She  says  she 
was  led  to  make  the  purchase  by  overhearing  conversations  between 
Bartholomew  Pickert  and  Rozel  F.  Pickert,  his  brother,  and  between 
them  and  attorneys  with  whom  they  conferred.  The  money  with  which 
the  purchase  was  made  was  obtained  from  a  prize  package  tea  busi- 
ness, in  which  Bartholomew  Pickert  and  Rozel  F.  Pickert  were  part- 
ners, but  which  was  not  conducted  in  their  names.  Burt  had  been  and 
was  an  employe  of  the  Pickerts  in  this  business.  Rozel  F.  Pickert 
personally  attended  to  procuring  the  assignment  to  Burt  of  the  sher- 
iff's certificate.  In  this  he  was  assisted  by  an  attorney  who  was  em- 
ployed chiefly  to  ascertain  whether  the  proceedings  supporting  tlie  Al- 
len, Moon  &  Co.  judgment  and  sale  were  regular.  Before  the  purchase 
of  this  certificate  Rozel  F.  Pickert  was  Bartholomew  Pickert's  general 
agent,  and  acted  for  him  in  practically  all  the  transactions  relating  to 
these  lands,  particularly  in  respect  of  the  deed  to  the  stock-raising  com- 
pany and  the  mortgages  to  rannie  Snow.  Subsequently  he  acted  in 
a  like  capacity  for  Burt.  Nothing  of  importance  relating  to  the  lands 
was  done  by  Bartholomew  Pickert  or  by  Burt  except  under  Rozel  K. 
Pickert's  direction.  His  was  the  master  mind  in  everything,  whether 
relating  to  these  lands  or  to  the  prize  package  tea  business.  There  is 
a  suggestion  in  the  evidence  that  he  may  have  been  the  secret  owner  of 
both  at  all  times,  and  some  of  the  contentions  of  counsel  for  Burt  are 
predicated  upon  a  hope  that  we  will  take  that  view  of  the  evidence. 
However  much  such  a  conclusion  may  be  supported  by  portions  of  the 
evidence  when  isolated  from  the  remainder,  it  is  not  tenable  when  the 
pleadings  and  all  of  the  evidence  are  considered.  In  their  pleadings 
the  parties  unite  in  ascribing  to  Bartholomew  Pickert  full  ownership 
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of  the  lands  on  January  20,  1892,  and  the  evidence  fully  satisfies  us 
that  throughout  the  subsequent  transactions  it  was  the  purpose  of 
the  Pickerts  to  secretly  preserve  the  existing  control  and  ownership, 
whether  it  was  in  Bartholomew,  in  Rozel  F.,  or  in  both,  and  that,  as 
between  the  Pickerts  and  Burt,  this  control  and  ownership  underwent 
no  change  when  the  assignment  to  her  of  the  sheriff's  certificate  was 
procured  or  when  the  sheriff's  deed  was  issued  to  her.  During  the 
year  1892  Rozel  F.  Pickert,  on  behalf  and  in  the  name  of  Bartholomew 
Pickert,  contracted  the  indebtedness  hereinbefore  named,  including 
that  which  is  the  foundation  of  Lynch's  title.  In  doing  this  he  repeat- 
edly represented  that  Bartholomew  Pickert  owned  these  lands,  and 
extensive  credit  was  extended  to  Bartholomew  on  the  faith  of  that  rep- 
resentation and  ownership.  March  23,  1897,  in  making  a  payment  of 
$2,500  on  behalf  of  Bartholomew  Pickert  upon  a  mortgage  which  con- 
stituted the  only  bona  fide  incumbrance  upon  the  lands  superior  to  the 
Allen,  Moon  &  Co.,  claim,  Rozel  F.  Pickert  asked  that  the  payment  be 
not  applied  upon  the  mortgage  debt  for  the  time  being,  and  expressed 
a  desire  that  the  mortgage  should  appear  to  still  cover  as  large  an 
amount  as  possible,  as  it  might  become  advisable  to  acquire  the  mort- 
gage and  foreclose  it  as  a  means  of  getting  the  property  straightened 
out  as  against  other  interests.  July  9,  1897 — 30  days  after  Burt's  pur- 
chase of  the  sheriff's  certificate  and  27  days  after  the  expiration  of  the 
year  of  redemption — Rozel  F.  Pickert,  in  a  letter  to  the  same  person, 
said,  "The  title  has  now  been  perfected  since  I  saw  you."  Less  than 
one-third  of  this  $2,500  would  have  redeemed  the  lands  from  the  Allen, 
Moon  &  Co.  sale,  but  that  would  have  subjected  them,  as  before  stated, 
to  the  claims  of  other  creditors.  If  the  fraud  should  not  be  detected, 
the  title  of  Bartholomew  *  Pickert  could  be  apparently  extinguished, 
and  the  collection  of  the  demands  of  creditors  probably  prevented,  by 
acquiring  in  the  name  of  a  third  person  the  outstanding  sheriff's  cer- 
tificate and  obtaining  a  deed  thereon  upon  the  expiration  of  the  redemp- 
tion period,  or  by  acquiring  in  like  manner  the  prior  mortgage  and  per- 
fecting title  through  a  foreclosure.  Both  methods  were  in  the  mind 
of  Rozel  F.  Pickert,  but  he  adopted  the  former.  It  required  a  much 
smaller  immediate  expenditure,  and  could  be  more  readily  and  quickly 
consummated.  It  is  perfectly  clear  that  in  effecting  the  purchase  of 
the  sheriff's  certificate  through  Flora  J.  Burt  with  moneys  obtained 
from  the  tea  business,  in  which  Bartholomew  Pickert  was  a  partner, 
Rozel  F.  Pickert  was  either  acting  for  himself  with  intent  to  defraud 
his  brother,  who  had  clothed  him  with  full  authority  to  look  after  the 
lands,  or  was  acting  on  behalf  of  his  brother  with  intent  to  defeat  his 
brother's  creditors.  His  prior  performances,  the  influence  of  kinship, 
and  Bartholomew  Pickert's  participation  in  the  attempt  to  sustain 
Burt's  title,  convince  us  that  Rozel  F.  Pickert's  cunning  was  directed 
against  his  brother's  creditors,  and  not  against  his  brother.  The  ulti- 
mate conclusion  from  the  evidence  is  that  in  purchasing  the  sheriff's 
certificate  and  taking  the  sheriff's  deed  Burt  was  acting  at  the  instance 
and  on  behalf  of  Bartholomew  Pickert;  that  the  money  used  therein 
was  his  money ;  and  that  the  purpose  of  that  transaction,  as  of  those 
which  preceded  it,  was  to  cover  up  his  property,  and  place  it  beyond  the 
reach  of  his  creditors.     In  considering  these  same  transactions,  this 
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court,  in  Burt  v.  Gotzian  &  Co.,  43  C.  C.  A.  59,  102  Fed.  937,  while 
declaring  the  various  transfers  fraudulent  and  void  as  to  creditors,  ex- 
pressed the  view  that  Rozel  F.  Pickert  was  secretly  the  real  owner  of 
these  lands  at  all  times,  that  Burt's  purchase  of  the  sheriff's  certificate 
was  at  the  instance  and  on  behalf  of  Rozel  F.  Pickert,  and  that  the 
money  used  therein  was  his;  but  there  is  sufficient  difference  in  the 
two  cases  as  presented  by  the  records  made  in  the  court  below  upon 
their  separate  trials  to  justify  the  somewhat  different  conclusion  at 
which  we  arrive  in  this  case.  As  will  appear  later,  this  difference  is 
of  some  moment  here,  while  in  the  Gotzian  Case  it  could  not  affect  the 
result,  and  was  altogether  immaterial. 

August  17,  1892,  Bartholomew  Pickert,  through  Rozel  F.  Pickert, 
secured  from  the  Bank  of  New  England,  at  Minneapolis,  Minn.,  a 
loan  of  $2,000,  which  was  evidenced  by  his  promissory  note  payable 
in  four  months.  May  16,  1893,  a  new  note  for  $2,133.34,  the  amount 
due  on  the  first  one,  payable  in  90  days,  and  indorsed  by  Rozel  F. 
Pickert,  was  given  to  the  bank  by  way  of  renewal.  A  small  balance 
in  the  bank  to  the  credit  of  Bartholomew  Pickert  was  credited  upon  the 
new  note,  and  the  old  note  was  retained  by  the  bank  as  collateral. 
Upon  the  bank's  subsequent  failure  the  claim  against  the  Pidcerts 
passed  to  William  S.  Dwinnell  through  a  receiver's  sale.  November 
20,  1898,  Dwinnell  commenced  separate  actions  upon  these  notes 
in  one  of  the  courts  of  North  Dakota,  and  a  judgment  by  default 
against  Bartholomew  Pickert  was  obtained  in  each  action  March  3, 
1899.  No  reference  was  made  in  either  judgment  to  the  other,  or  to 
the  fact  that  one  note  was  held  only  as  collateral  security  to  the  other. 
Thus  there  were  two  judgments  and  but  one  debt.  November,  10, 
1899,  all  the  lands  before  mentioned  were  sold  under  each  of  two  exe- 
cutions, one  issued  upon  each  of  these  judgments,  and  Dwinnell  pur- 
chased at  each  sale  for  the  full  amount  of  the  judgment.  A  certificate 
of  each  sale  was  issued  to  him  by  the  sheriff.  December  5, 1899,  Dwin- 
nell filed  in  the  court  below  a  bill  in  equity  against  the  Pickert  Land, 
Grain  &  Stock-Raising  Company,  Fannie  Snow,  and  Flora  J.  Burt, 
to  have  the  deed  to  the  stock-raising  company,  the  mortgages  to  Snow 
and  the  assignment  of  the  sheriff's  certificate  to  Burt  and  the  sheriff's 
deed  to  her  declared  fraudulent  and  void  as  to  the  complainant,  and  to 
quiet  his  title  obtained  through  the  execution  sales  upon  his  judgments, 
subject  only  to  the  existing  right  of  redemption  from  execution  sales 
under  the  laws  of  the  state  of  North  Dakota.  During  the  pendency 
of  this  suit  Dwinnell  sold  and  assigned  his  two  sheriff's  certificates  to 
Frank  Lynch,  and  the  latter  was  on  January  21,  1901,  permitted  to  file 
in  the  suit  an  original  bill  in  the  nature  of  a  supplemental  bill,  and 
was  substituted  as  complainant  in  place  of  Dwinnell.  Lynch's  bill 
was,  in  effect,  the  same  as  that  of  Dwinnell,  save  that,  more  than  one 
year — the  statutory  time  for  redemption — having  elapsed  since  the  exe- 
cution sales  on  the  Dwinnell  judgments.  Lynch  sought  to  have  his  title 
under  these  sales  quieted  absolutely,  and  not  subject  to  any  right  of 
redemption.  The  decree  declares  the  deed  to  the  stock-raising  com- 
pany and  the  mortgages  to  Snow  fraudulent  and  void  as  to  the  creditors 
of  Bartholomew  Pickert,  and  quiets  Lynch's  title  as  against  them. 
There  is  no  appeal  by  the  stock-raising  company  or  Snow,  and,  as  none 
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of  the  appellants  claim  through  or  under  this  deed  or  either  of  these 
mortgages,  further  consideration  need  not  be  given  to  them. 

October  11,  1898,  C.  Gotzian  &  Co.,  a  corporation,  obtained  a  judg- 
ment in  the  district  court  of  Steele  county,  N.  D.,  against  Bartholomew 
Pickert  upon  a  part  of  the  indebtedness  contracted,  as  before  stated, 
in  1892,  and  by  a  decree  entered  in  a  creditors'  suit  commenced  October 
20, 1898,  in  the  court  below  by  Gotzian  &  Co.  against  the  stock-raising 
company,  Snow,  Burt,  and  others  (Burt  v.  Gotzian  &  Co.,  43  C.  C.  A. 
59, 102  Fed.  937),  the  Gotzian  judgment  was  declared  a  lien  upon  all 
of  these  lands  superior  to  any  claim  under  the  deed  to  the  stock-raising 
company,  the  mortgages  to  Snow,  or  the  sheriff's  certificate  and  deed 
held  by  Burt.  November  10,  1899,  all  of  these  lands  were  sold  to  C. 
Gotzian  &  Co.  under  this  decree  for  the  full  amount  of  the  judgment, 
$13,603.96,  and  a  certificate  of  sale  was  issued  to  the  purchaser  by 
the  master  making  the  sale.  In  October,  1900,  this  certificate  was 
sold  and  assigned  to  Lynch,  who  had  become  the  owner  of  the  Dwin- 
nell  certificates  as  before  stated. 

On  November  9,  1900,  the  situation,  briefly  stated,  was  as  follows: 
A  mortgage  lien  held  by  one  Davies,  and  amounting  to  about  $19,000, 
had  passed  into  a  foreclosure  decree,  and  was  confessedly  superior 
to  all  other  claims.  The  claim  under  the  sale  made  pursuant  to  the 
Gotzian  decree  was  second  in  the  order  of  superiority.  Dwinnell,  by 
his  pending  suit,  was  seeking  to  have  the  claim  under  the  execution 
sales  issued  upon  his  judgments  declared  next  in  order.  The  time  with- 
in which  to  redeem  from  the  Gotzian  sale  and  the  Dwinnell  sales  would 
expire  the  next  day,  November  10,  1900.  The  Pickerts  and  Burt  were 
without  the  means  to  meet  this  situation.  Acting  under  the  advice  and 
with  the  assistance  of  Rozel  F.  Pickert,  Burt,  on  November  9,  1900, 
entered  into  a  written  agreement  with  William  H.  Phipps,  who  was 
acting  for  himself,  Frederick  Weyerhauser,  and  John  A.  Humbird, 
wherein  Burt  agreed  to  convey  to  Phipps  all  the  title  which  she  then 
had  or  might  thereafter  acquire  to  all  of  these  lands,  excepting  one 
section,  and  Phipps  obligated  himself  to  discharge  the  Davies  mortgage 
lien  for  Burt,  to  redeem  on  her  behalf  from  the  Gotzian  sale,  and  to  put 
into  the  hands  of  her  solicitors  in  the  Dwinnell  suit  the  amount  required 
to  redeem  from  the  Dwinnell  sales,  "if  the  said  sales  were  regular  and 
valid,  and  the  said  two  judgments  so  recovered  by  said  Dwinnell  were 
in  fact  charges  upon  said  property."  This  agreement  also  provided 
that  Phipps  should  sell  and  dispose  of  all  the  lands  save  the  excepted 
section,  and  after  reimbursing  himself  for  the  moneys  advanced  and 
paid  under  the  agreement,  and  after  deducting  certain  expenses  and 
commissions,  should  pay  to  Burt  one-fourth  of  the  net  proceeds,  re- 
taining the  other  three-fourths  to  himself.  There  was  the  further 
stipulation  that  if  it  should  be  found  that  Burt  was  not  entitled  to  dis- 
charge the  Davies  mortgage  lien  or  to  redeem  from  any  of  said  execu- 
tion sales,  or  if  for  any  reason  the  money  advanced  or  tendered  for 
that  purpose  should  not  be  accepted,  or  should  be  returned  after  ac- 
ceptance, then  Phipps,  and  not  Burt,  should  be  entitled  thereto.  Un- 
der this  agreement  Phipps,  on  November  10,  1900,  eflfected  a  redemp- 
tion from  the  Gotzian  sale  by  paying  to  the  master  $17,168.33,  the 
amount  requisite  for  that  purpose,  and  the  Davies  mortgage  lien  was 
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adjusted  by  procuring  an  assignment  thereof  to  Mr.  Weyerhauser. 
Burt  executed  a  conveyance  to  Phipps  as  agreed  upon.  Phipps,  on 
November  10,  1900,  advanced  $7,787.84,  the  amount  necessary  to  effect 
a  redemption  from  the  two  Dwinnell  execution  sales,  but  no  attempt 
was  made  within  the  prescribed  year  to  pay  or  tender  to  the  holder  of 
the  sheriff's  certificates  issued  upon  those  sales  or  to  pay  or  tender  to 
the  sheriff  that  amount  or  any  other  amount  by  way  of  redemption 
from  those  sales  or  either  of  them.  In  two  successive  answers  to 
Dwinneirs  bill  to  quiet  title,  filed  by  Burt  February  10,  1900,  and  June 
30,  1900,  she  asserted  that  her  purchase  of  the  sheriffs  certificate  is- 
sued upon  the  Allen,  Moon  &  Co.  sale  was  made  in  good  faith,  on  her 
own  account,  and  with  her  own  funds.  In  a  supplemental  answer  and 
in  a  cross-bill,  both  filed  November  10, 1900,  she  reiterated  this  declara- 
tion of  the  good  faith  of  her  purchase  of  said  certificate,  and  the  conse- 
quent absence  of  any  right  or  title  under  the  execution  sales  upon  the 
subsequent  Dwinnell  judgments,  and  then  offered  to  pay  into  the  reg- 
istry of  the  court  below  the  sum  of  $7,787.84,  the  amount  required  to 
redeem  from  the  two  Dwinnell  sales,  "if  the  said  sales  were  regular  and 
valid  and  the  said  two  judgments  so  recovered  by  said  Dwinnell  were 
in  fact  charges  upon  said  property."  After  declaring  that  Dwinnell 
would  apply  for  and  obtain  sheriff's  deeds  upon  the  expiration  of  the 
period  for  redemption,  and  that  such  deeds  would  becloud  Burt's  title, 
this  answer  and  cross-bill  prayed  "that  the  said  moneys  hereby  offered 
to  be  paid  into  the  registry  of  the  court  may  be  directed  to  be  received 
and  held  therein  subject  to  the  further  orders  of  this  court,  and  payable 
thereunder  to  the  person  or  persons  rightfully  entitled  thereto,  and  that 
said  sum  may  be  held  to  abide  the  final  decree  of  this  court  herein.'* 
The  cross-bill  also  prayed  that  Dwinnell  be  restrained  from  applying 
for  or  receiving  sheriff's  deeds  during  the  pendency  of  the  suit  Upon 
the  filing  of  this  answer  and  cross-bill  the  court  entered  an  order  per- 
mitting the  payment  of  said  sum  into  the  registry  of  the  court  to  be 
held  therein  to  abide  the  final  decree,  "but  without  prejudice  in  any  way 
to  the  rights  of"  Dwinnell,  and  also  granted  an  order  temporarily  re- 
straining Dwinnell  from  applying  for  or  receiving  sheriff's  deeds. 
March  1,  1901,  after  Lynch  was  substituted  in  place  of  Dwinnell  as 
complainant,  Burt  filed  a  new  answer  and  cross-bill,  again  asserting  the 
good  faith  of  her  purchase  of  the  certificate  issued  upon  the  Allen, 
^Ioon  &  Co  sale,  and  the  consequent  absence  of  any  right  or  title  under 
the  execution  sales  upon  the  subsequent  Dwinnell  judgments,  and 
repeating  her  prayer  that  the  $7,787.84  paid  into  the  registry  of  the 
court  be  held  therein  to  be  applied  in  redemption  from  the  Dwinnell 
sales  in  the  event  that  Lynch's  bill  to  quiet  title  should  be  sustained. 
This  last  answer  and  the  accompanying  cross-bill  set  forth  for  the  first 
time  that  the  two  notes  upon  which  the  Dwinnell  judgments  were  ob- 
tained represented  but  a  single  indebtedness,  and  that  the  first  note 
was  retained  by  the  bank  only  as  collateral  security  for  the  pajmient 
of  the  other,  but  no  offer  was  made  therein  to  presently  redeem  from 
the  sale  made  under  the  execution  issued  upon  the  judgment  obtained 
upon  the  second  note  which  was  the  principal  obligation,  and  represent- 
ed the  true  amount  of  the  indebtedness.  Allegations  of  other  infirmi- 
ties in  the  title  obtained  through  the  sales  upon  the  Dwinnell  judgments 
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were  also  set  forth  in  this  answer  and  cross-bill  for  the  first  tinie.  Both 
the  answer  and  cross-bill  set  forth  the  agreement  entered  into  with 
Phipps  pending  the  suit,  together  with  what  had  been  done  under  that 
agreement,  as  hereinbefore  recited.  The  prayer  of  this  last  cross-bill 
was  that  "the  said  pretended  executions,  and  each  of  them,. in  favor  of 
said  William  S.  Dwinnell,  be  adjudged  to  be  unlawful,  unauthorized, 
and  void,  together  with  the  pretended  sales  made  thereunder,  and  each 
of  them,  and  that  *  *  *  Frank  Lynch  *  *  *  be  adjudged  to 
be  a  trustee  for  the  exclusive  use  and  benefit  of  the  said  Flora  J.  Burt 
of  whatever  right,  title,  and  interest  *  *  *  [Lynch]  at  any  time 
obtained  by  virtue  of  said  pretended  execution  sales,  or  either  of  them, 
or  of  said  pretended  sheriflF's  certificates  issued  thereon ;  and  that  in 
case  the  *  *  *  bill  of  said  *  *  *  [Lynch]  shall  upon  final 
hearing  thereof  be  sustained  in  whole  or  in  part,  then  that  an  account 
be  taken  of  the  amount,  if  any,  which  was  actually  due  to  the  said  Wil- 
liam S.  Dwinnell  upon  said  two  promissory  notes,  or  either  of  them, 
when  his  said  actions  thereon  were  commenced;  *  *  *  and  that 
the  said  *  *  *  Frank  Lynch  *  *  *  be  adjudged  to  execute, 
acknowledge,  and  file  in  said  court  for  the  said  Flora  J.  Burt  a  good  and 
sufficient  conveyance  of  all  said  real  property  unto  the  said  Flora  J. 
Burt,  her  heirs  and  assigns,  upon  being  paid  out  of  said  moneys  de- 
posited ir  court  *  *  *  the  amount  so  found  and  adjudged  to  be 
due  to  the  said  *  *  *  Frank  Lynch ;  *  *  *  and  that  the  said 
sheriff's  certificates  upon  said  pretended  execution  sales  *  *  *  be 
*    *    *    set  aside." 

After  the  final  hearing,  but  before  the  decree  was  prepared  or  en- 
tered, the  court  made  an  order  upon  the  application  of  Phipps  that  he 
be  made  a  party  "to  the  end  that  he  may  be  protected  in  that  portion 
of  the  decree  which  is  made  for  his  benefit,  but  for  no  other  purpose." 
The  final  decree,  entered  August  16,  1902,  declared  that  as  to  the  com- 
plainant Lynch  the  assignment  to  Burt  of  the  sheriff's  certificate  issued 
upon  the  Allen,  Moon  &  Co.  sale  and  the  issuance  to  her  of  a  sheriff's 
deed  thereon  were  fraudulent  and  void,  and  quieted  the  title  of  Lynch 
to  the  lands  in  controversy  against  Burt,  upon  condition  that  Lynch 
should  within  60  days  pay  to  Phipps  the  principal  sum  of  $17,168.33 
expended  by  the  latter  in  redemption  of  the  lands  from  the  Gotzian 
sale,  with  interest  from  the  date  of  the  decree ;  and  that,  if  said  payment 
should  not  be  made  within  the  allotted  60  days,  Lynch  should  relin- 
quish to  Phipps  all  interest  in  these  lands  obtained  through  the  Dwin- 
nell sales  upon  condition  that  Phipps  should  within  the  next  30  days 
pay  to  Lynch  the  amount  of  the  judgment  upon  the  second  or  principal 
note,  with  interest  and  costs,  together  with  such  sums  as  Lynch  shall 
have  paid  for  taxes  since  the  redemption  from  the  Gotzian  sale.  The 
$17,168.33,  with  interest,  was  declared  to  be  a  lien  upon  the  lands  prior 
and  paramount  to  the  title  of  Lynch.  The  $7,787.84  was  ordered  to  be 
returned  to  Phipps,  and  both  Lynch  and  Phipps  were  authorized  to 
apply  to  the  court  for  any  further  orders  necessary  to  insure  the  per- 
formance of  the  conditions  imposed. 

The  contentions  upon  the  joint  and  several  appeal  of  Burt  and  Phipps 
will  be  first  considered.  The  statutes  of  North  Dakota  (Rev.  Codes 
1899,  §§  5479,  5487,  5488),  require  the  clerk  to  keep  among  the  records 

Digitized  by  VjOOQ IC 


314  67  C.  C.  A.  RBP0RT8. 

of  the  court  a  book  for  the  entry  of  judgments,  to  be  known  as  the 
"Judgment  Book,"  in  which  the  judgment  in  each  case  is  to  be  entered 
by  the  clerk  upon  an  order  of  the  court  or  the  judge.  In  the  court  in 
which  DwinneU's  judgments  were  rendered  the  practice  was  for  the 
clerk,  as  each  order  for  judgment  was  made,  to  promptly  write  out 
the  judgment  with  a  tjrpewriter  upon  separate  sheets  of  paper  of  uni- 
form size,  to  sign  the  judgment,  to  affix  the  seal  of  the  court,  to  num- 
ber the  sheets  consecutively  according  to  the  chronological  order  in 
which  the  judgments  were  so  written  out,  and  to  place  and  securely 
keep  these  sheets  in  their  proper  order  in  a  compact  parcel  in  an  in- 
closed box  or  case,  in  the  form  of  a  book  labeled  "Judgment  Book," 
until  there  should  be  sufficient  of  them  to  make  a  bound  volume,  when 
the  same  sheets,  in  the  same  order,  and  with  the  same  paging,  were, 
under  the  clerk's  direction,  permanently  stitched  and  bound  together 
by  a  bookbinder.  This  course  was  pursued  with  the  Dwinnell  judg- 
ments, and,  because  the  volume  of  which  they  are  now  a  part  was  not 
permanently  stitched  and  bound  until  after  the  execution  sales  thereon, 
it  is  ur^ed  that  the  sales  were  void  for  want  of  judgments  to  support 
them ;  m  other  words,  that  the  judgments  were  not  entered  until  they 
were  put  into  a  permanently  stitched  and  bound  volume.  The  practice 
of  entering  judgments  in  this  manner  must  have  had  the  approval  of 
the  court,  and  probably  of  the  bar,  or  it  would  not  have  been  followed. 
What  was  done  accomplished  the  purpose  of  the  statute  for  the  time  be- 
ing, and,  even  if  it  does  not  deserve  commendation,  we  think  the  sheets 
upon  which  the  judgments  were  so  recorded,  and  which  were  arranged 
and  held  together  in  the  order  and  in  the  manner  described,  constituted 
a  judgment  book,  and  that  the  judgments  in  question  were  entered  with- 
in the  meaning  of  the  statute  when  they  were  placed  in  that  book  in 
conformity  to  the  existing  practice. 

It  is  claimed  that  the  prior  sale  under  the  Gotzian  decree,  which  was 
a  superior  lien,  left  nothing  in  the  judgment  debtor  which  could  be  sold 
on  the  Dwinnell  executions,  and  therefore  that  no  right  or  title  passed 
to  the  purchaser  at  the  Dwinnell  sales.  But  under  the  statutes  of  North 
Dakota  (Rev.  Codes  1899,  §§  5541,  5544,  5548),  the  judgment  debtor  has 
one  year  within  which  to  redeem  from  an  execution  sale,  and  during  that 
year  is  entitled  to  the  possession  and  retains  the  legal  title.  These  stat- 
utes determined  the  rights  of  the  parties  under  the  Gotzian  sale.  There 
was,  therefore,  in  the  judgment  debtor  during  the  ensuing  year  a 
substantial  interest  in  the  property,  and  this,  by  the  law  of  North  Da- 
kota (Rev.  Codes  1899,  §  5507),  as  well  as  by  the  rule  prevailing  else- 
where, was  subject  to  sale  on  execution.  Freeman  on  Executions  (2d 
Ed.)  §  182. 

A  principal  contention  is  that  at  the  time  of  the  execution  sales  upon 
the  Dwinnell  judgments  the  state  of  the  title  and  the  ownership  of  the 
lands  were  such  that  they  were  not  subject  to  sale  on  execution  at  law 
against  Bartholomew  Pickert,  and  could  be  subjected  to  the  satisfac- 
tion of  those  judgments  only  through  a  creditors'  bill  in  equity.  This 
contention  proceeds  from  what  we  deem  to  be  an  erroneous  theory  that, 
if  Burt's  title  is  fraudulent,  it  is  because  it  was  acquired  at  the  instiga- 
tion and  for  the  secret  benefit  of  Rozel  F.  Pickert.  What  would  be 
the  effect  if  this  theory  were  sustained  by  the  pleadings  and  evidence 
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need  not  be  considered,  because,  as  heretofore  indicated,  we  are  con- 
vinced that,  while  Rozei  F.  Pickert  instigated  and  controlled  the  ac- 
tion of  Burt  in  the  acquisition  of  this  title,  he  did  so  as  the  representa- 
tive and  on  behalf  of  Bartholomew  Pickert,  and  for  the  purpose  of  de- 
feating the  latter's  creditors.  There  is  here  no  question  whether  a 
judgment  debtor's  purely  equitable  interests  in  lands  or  his  interests 
therein  which  are  concealed,  otherwise  than  through  his  fraudulent 
cxmveyance  to  another,  are  subject  to  levy  and  sale  on  execution  at 
law  against  him  under  the  laws  of  North  Dakota.  The  legislation 
of  that  state  respecting  fraudulent  conveyances  is  modeled  after  13 
Elizabeth,  c  5,  and  as  set  forth  in  the  Rev.  Codes  of  1899  reads  as  fol- 
lows: 

"5052.  Transfers  with  intent  to  defraud  creditors  void. — Every  transfer  of 
property  or  charge  thereon  made,  every  obligation  incurred  and  every  Judicial 
proceeding  taken  with  intent  to  delay  or  defraud  any  creditor  or  other  person 
of  his  demands  is  void  against  all  creditors  of  the  debtor  and  their  suc- 
cessors in  interest  and  against  any  persons  upon  whom  the  estate  of  the  debtor 
devolves  in  trust  for  the  benefit  of  others  than  the  debtor." 

"5080.  He  who  has  fraudulently  dispossessed  himself  of  a  thing  may  be 
treated  as  if  he  still  had  possession." 

The  effect  of  this  legislation  is  that,  as  to  creditors,  the  title  and 
ownership  of  the  property  transferred  with  intent  to  delay  or  defraud 
creditors  remains  in  the  grantor,  and  is  subject  to  levy  and  sale  on  exe- 
cution at  law  against  him,  as  fully  as  though  no  transfer  had  been  at- 
tempted. This  much  is  fully  conceded  by  counsel.  But  the  legislation 
does  not  stop  there.  It  operates  not  only  upon  conveyances  directly 
from  the  debtor,  made  with  such  fraudulent  intent,  but  also  upon  trans- 
fers whereby  his  title  and  ownership  are  passed  to  another  for  the  like 
dishonest  purpose  through  the  agency  of  a  judicial  sale.  In  Bump  on 
Fraudulent  Conveyances  (4th  Ed.)  §  236,  the  law  upon  this  question 
is  well  stated  as  follows : 

"A  public  sale  may  be  void  although  it  is  made  in  satisfaction  of  a  real 
debt,  and  the  creditor  is  innocent  of  the  guilty  scheme,  and  ignorant  that  he 
is  made  subservient  to  its  execution.  The  advantage  obtained  by  an  honest 
creditor  cannot  protect  the  intent  with  which  other  parties  act  from  investi- 
gation, or  confirm  those  parts  of  the  transaction  by  which  they  would  acquire 
or  reserve  valuable  interests,  nor  can  his  innocence  purge  their  bad  faith. 
If  the  debtor,  for  instance,  at  a  public  sale  under  a  mortgage  or  an  execution 
adyancee  the  money  with  which  another  purchases  the  property,  there  is,  as 
against  creditors,  no  sale.  The  transaction,  it  is  true,  assumes  the  form  of  a 
public  sale,  but  this  is  a  fiction.  The  form  is  merely  apparent,  not  real.  There 
is  in  such  a  case  no  distinction  between  a  conveyance  directly  from  the  debtor 
and  one  from  the  sheriff  or  other  public  officer.  In  reality  the  conveyance  is 
from  the  debtor  through  the  sheriff  or  other  public  officer.  It  gives  to  the 
dealing  the  semblance  of  fairness,  but  nothing  more  than  the  semblance.  It 
does  not  make  it  fair,  though  it  increases  the  difficulty  of  detecting  its  unfair- 
ne«s ;  but,  when  detected,  that  avoids  this  as  well  as  other  transfers,  however 
solemn.  It  is  substantially  as  much  a  sale  inter  partes  as  if  there  were  no 
interv^ition  of  the  sheriff  or  other  public  officer." 

See,  also.  Decker  v.  Decker,  108  N.  Y.  128,  135,  15  N.  E.  307;  Burt 
V.  Gotzian,  43  C.  C.  A.  59,  68,  102  Fed.  937;  Watson  v.  Bonfils,  53 
C.  C.  A.  535,  543, 116  Fed.  157. 

As  to  creditors  Bartholomew  Pickert  held  the  title  and  ownership 
notwithstanding  his  fraudulent  conveyance  to  the  stock-raising  corn- 
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pany.  The  Allen,  Mcx)n  &  Co.  judgment  against  him  was  lawfully 
rendered,  and  the  execution  sale  thereunder  was  lawfully  made;  but, 
instead  of  redeeming  from  that  sale,  he,  by  the  use  of  the  very  money 
with  which  he  could  and  should  have  effected  a  redemption,  purchased 
the  sheriff's  certificate  in  the  name  of  another,  and  procured  a  sheriff's 
deed  thereon,  in  an  attempt  to  pass  his  title  to  another  for  the  purpose 
of  concealing  his  property  and  defeating  his  creditors.  This  was  a 
fraudulent  transfer  within  the  terms  and  meaning  of  the  North  Dakota 
statute,  and,  as  against  creditors,  left  the  title  and  ownership  in  the 
debtor,  subject  to  levy  and  sale  on  an  execution  at  law  against  him 
in  like  manner  as  though  he  had  paid  the  Allen,  Moon  &  Co.  debt  and 
prevented  the  issuance  of  the  sheriff's  deed. 

As  before  stated,  the  two  notes  of  Bartholomew  Pickert,  one  bear- 
ing the  indorsement  of  Rozel  F.  Pickert,  which  were  purchased  from 
the  receiver  of  the  bank  of  New  England  by  Dwinnell,  and  upon  each 
of  which  he  recovered  a  judgment  against  Bartholomew  Pickert,  rep- 
resented but  one  debt ;  the  older  note  being  held  as  collateral  security 
to  the  other.  Counsel  concede  that  Dwinnell  was  entitled  to  sue  upon 
both  notes  and  to  obtain  judgment  upon  each,  but  insist  that  he  was  en- 
titled to  have  his  debt  satisfied  only  once  and  that  any  use  of  the  col- 
lateral judgment  beyond  this  was  void.  That  this  point  is  well  taken 
is  not  open  to  serious  question.  So  long  as  the  principal  obligation 
or  debt  was  unsatisfied,  it  was  no  defense  to  an  action  upon  the  older 
note  that  it  was  held  only  as  collateral  security,  and  not  as  represent- 
ing a  separate  and  independent  indebtedness.  Colebrooke  on  Collateral 
Securities  (2d  Ed.)  §  113;  2  Black  on  Judgments,  §  746;  Royal  Bank 
V.  Grand  Junction  R.  R.  Co.,  100  Mass.  444,  97  Am.  Dec.  115 ;  Miller's 
River  Bank  v.  Jefferson,  138  Mass.  Ill ;  Vanuxem  v.  Burr,  151  Mass. 
386,  24  N.  E.  773,  21  Am.  St.  Rep.  458;  Bumheimer  v.  Hart,  27  Iowa, 
19,  99  Am.  Dec.  641, 1  Am.  Rep.  209.  Nor  were  the  judgments  against 
Bartholomew  Pickert,  rendered  long  after  the  transfer  to  Burt,  con- 
clusive against  her  as  to  the  existence  or  amount  of  the  debt  at  the  time 
of  the  transfer.  She  was  a  stranger  to  the  judgments,  and  could  not 
be  prejudiced  by  them  in  respect  of  any  pre-existing  right.  Mattingly 
V.  Nye,  8  Wall.  370,  373,  375,  19  L.  Ed.  380;  Dull  v.  Blackman,  169 
U.  S.  243,  248,  18  Sup.  Ct.  333,  42  L.  Ed.  733 ;  Bruggerman  v.  Hoerr, 
7  Minn.  337  (Gil.  264),  82  Am.  Dec.  97;  Gottlieb  v.  Thatcher  (C.  C.) 
34  Fed.  435,  438,  by  Judge  (now  Mr.  Justice)  Brewer;  Freeman  on 
Judgments  (4th  Ed.)  §§  162,  235.  The  rendition  of  judgment  upon 
the  old  note  did  not  alter  or  extinguish  its  character  as  collateral  se- 
curity. The  judgment  was  as  much  collateral  as  had  been  the  note 
before  the  judgment  was  rendered,  and  when  the  principal  obligation 
or  debt  was  satisfied  the  only  purpose  for  which  the  collateral  was  held 
or  could  be  used  was  accomplished.  The  satisfaction  of  the  judgment 
upon  the  principal  note  was  a  satisfaction  of  the  judgment  upon  the  col- 
lateral note.  The  lands  were  sold  under  an  execution  upon  each  judg- 
ment. The  two  sales  were  made  at  the  same  time,  and  the  lands  were 
bid  in  at  each  sale  by  Dwinnell,  the  execution  creditor,  for  the  full 
amount  of  the  judgment  and  costs.  Because  of  the  small  payment 
made  upon  the  new  or  principal  note,  as  before  mentioned,  the  judg- 
ment thereon  was  for  a  few  dollars  less  than  the  judgment  upon  the 
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Other  note.  In  these  circumstances  the  sale  upon  the  principal  judg- 
ment satisfied  the  debt,  and  the  sale  upon  the  judgment  held  as  col- 
lateral was  void,  and  conferred  no  right  upon  the  purchaser.  The  pur- 
pose of  an  execution  sale  is  the  satisfaction  of  the  judgment  creditor's 
claim,  and  when  that  is  accomplished  the  right  to  sell  on  execution  is  at 
an  end.  An  execution  sale  made  notwithstanding  the  satisfaction  of 
the  judgment  upon  which  the  execution  is  issued  is  wholly  unauthor- 
ized.   Freeman  on  Executions  (2d  Ed.)  §  19. 

While  the  transfer  to  Burt  was  fraudulent  and  void  as  against  cred- 
itors, it  was  effective  against  Bartholomew  Pickert,  the  judgment  debt- 
or, and  made  Burt  his  successor  in  interest  within  the  meaning  of  the 
statute  of  North  Dakota  (Rev.  Codes  1899,  §  5540),  prescribing  who 
may  redeem  from  execution  sales.  It  is  complained  that  the  decree, 
instead  of  dismissing  her  cross-bills,  should  have  permitted  her  to  re- 
deem from  the  valid  Dwinnell  sale.  In  the  absence  of  statutory  pro- 
vision therefor,  there  is  no  right  of  redemption  from  execution  sales, 
and  it  logically  follows  that  the  extent  or  measure  of  the  right  is  found 
in  the  statutory  terms  prescribing  the  time  and  method  of  its  exercise 
and  designating  the  persons  who  may  exercise  it.  Keely  v.  Sanders,  99 
U.  S.  441,  446,  25  L.  Ed.  327.  In  considering  the  character  and  extent 
of  this  right  under  the  statutes  of  North  Dakota,  the  Supreme  Court 
of  that  state  said,  in  State  v.  O'Connor,  6  N.  D.  285,  291,  69  N.  W.  692, 
693: 

"We  have  assumed  that  a  redemption  must  be  made  within  the  period 
provided  by  the  statute,  in  the  absence  of  peculiar  circumstances  calling  for 
a  relaxation  of  this  strict  rule.  On  this  point  it  is  only  necessary  to  state 
that,  as  the  right  is  created  by  statute,  the  beneficiary  of  such  legislation  must 
take  the  privilege  burdened  with  all  its  restrictions.  ♦  ♦  ♦  The  Legisla- 
ture has  full  control  over  the  subject  of  redemption  from  execution  and  mort- 
gage sales.  It  may  declare  that  all  rights  shall  be  divested  by  the  sale,  or  it 
may  accord  to  the  parties  interested  in  the  property  any  indulgence  which 
appears  to  it  to  be  wise.  The  right  to  redeem  after  sale  is  a  matter  of  favor, 
and  the  law-making  power  may  prescribe  the  terms  on  which  such  privilege 
shall  be  enjoyed.  It  may  declare  that  in  a  certain  contingency  the  redemption 
must  be  made  within  a  particular  period  of  time,  and  that  in  a  certain  other 
contingency  it  must  be  effected  within  another  prescribed  period.  This  is  pre- 
cisely what  our  statute  has  done.  Nor  have  we  any  right  to  overthrow  the 
express  provisions  of  the  redemption  law  because  to  us  it  may  seem  to  be  an 
impolitic  enactment.  If  any  redemptioner  suffers  loss,  it  is  because  of  inat- 
tention to  his  own  affairs." 

In  denying  a  claim  to  redeem  after  the  expiration  of  the  prescribed 
time,  where  the  debtor  was  prevented  from  redeeming  during  that  time 
by  an  unavoidable  and  distressing  illness  which  incapacitated  him  from 
considering  or  attending  to  business  affairs,  Mr.  Justice  Campbell  said, 
in  Cameron  v.  Adams,  31  Mich.  426 : 

"Courts  of  equity  have  large  powers  for  relief  against  the  consequences  of 
Inevitable  accident  in  private  dealings,  and  may  doubtless  control  their  own 
process  and  decrees  to  that  end.  But  we  think  there  is  no  such  power  to  re- 
lieve against  statutory  forfeitures.  Where  a  valid  legislative  act  has  deter- 
mined the  conditions  on  which  rights  shall  vest  or  be  forfeited,  and  there  has 
been  no  fraud  in  conducting  the  legal  measures,  no  court  can  interpose  condi- 
tions or  qualifications  in  violation  of  the  statute.  The  parties  have  a  right 
to  stand  upon  the  terms  of  the  law.  This  principle  has  not  been  open  to  con- 
troversy, and  is  familiar  and  elementary." 
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These  cases  but  state  the  general  rule,  which  rests  upon  the  want 
of  power  in  courts  of  equity  to  enlarge  or  extend  a  right  which  they 
were  powerless  to  create,  their  duty  to  yield  obedience  to  the  direct 
expression  of  the  legislative  will,  and  the  manifest  justice  in  requir- 
ing a  debtor,  who,  as  matter  of  grace,  is  granted  the  statutory  period 
within  which  to  save  his  land,  to  exercise  the  right  within  the  time 
and  in  the  manner  prescribed.  Time  is  of  the  essence  of  the  condi- 
tions upon  which  the  right  is  granted. 

While  substantially  acceding  to  the  statement  of  the  general  rule 
just  made,  counsel  urge  that  a  redemption  was  effected  by  the  payment 
of  the  requisite  amount  into  the  court  below  under  the  circumstances 
heretofore  recited,  and  also  that  this  case  comes  within  the  general  au- 
thority of  courts  of  equity  to  relieve  against  fraud.  We  have  no  doubt 
that  a  statutory  right  of  redemption  may  be  enforced  through  a  bill  in 
equity,  seasonably  brought,  in  instances  where  the  exercise  of  the  right 
in  conformity  with  the  statutory  requirements  is  wrongfully  denied,  ob- 
structed, or  prevented,  or  where,  before  the  right  can  be  properly  exer- 
cised, it  is  necessary  to  determine  by  judicial  proceedings  in  whom  the 
right  rests,  from  whom  the  redemption  must  be  made,  or  the  amount 
requisite  to  effect  it;  but  a  careful  consideration  of  the  facts  of  the 
present  case  demonstrates  that  it  is  not  one  for  equitable  intervention. 
In  North  Dakota  the  period  within  which  redemption  may  be  made  by 
the  judgment  debtor  or  his  successor  in  interest  is  one  year  after  the 
sale.  The  redemption  is  to  be  effected  by  paying  to  the  purchaser  or 
to  the  officer  who  made  the  sale  the  amount  of  the  purchase  price  and 
the  amount  of  any  taxes  paid  by  the  purchaser  after  the  sale,  with  in- 
terest upon  both  amounts,  and  in  default  of  a  redemption  according 
to  law  the  sheriff  is  required  to  immediately  execute  a  deed  to  the  pur- 
chaser or  his  assignee.  Rev.  Codes  1899,  §§  5541,  5544,  5546.  The 
sales  upon  the  Dwinnell  executions  were  made  November  10,  1899,  and 
the  period  of  redemption  expired  November  10,  1900.  During  that 
time  no  payment  or  offer  of  payment  was  made  to  the  purchaser  or  to 
the  sheriff  by  way  of  redemption  from  either  of  these  sales.  No  ob- 
stacle of  any  sort  was  interposed  to  a  redemption  from  either  sale. 
The  right  to.  redeem  was  clear,  and  was  expressly  conceded  to  rest  in 
Burt.  It  was  well  known  that  redemption  could  be  made  by  payment 
to  the  sheriff.  The  amount  requisite  to  make  redemption  from  either 
sale  was  readily  ascertainable.  The  only  fraud  charged,  or  element 
of  uncertainty  claimed,  is  that  the  sale  of  the  lands  under  an  execution 
upon  each  of  the  judgments,  under  a  claim  of  right  so  to  do,  made 
the  amount  requisite  to  completely  discharge  the  lands  from  Dwinnell's 
claim  appear  to  be  more  than  twice  as  large  as  it  was  in  fact.  Ordi- 
narily, a  wrongful  sale  of  the  same  lands  upon  each  of  two  judgments, 
and  for  the  full  amount  of  each,  when  the  creditor  is  entitled  to  the  sat- 
isfaction of  but  one  of  them,  would  embarrass  or  burden  the  exercise 
of  the  right  of  redemption,  and  work  a  fraud  upon  the  person  entitled 
to  redeem;  but  the  facts  of  the  present  case  make  it  quite  clear  that 
Burt*s  failure  to  redeem  according  to  the  statute  and  within  the  pre- 
scribed period  was  not  at  all  due  to  the  unauthorized  and  void  sale 
upon  the  collateral  judgment,  and  that  it  did  not  work  a  fraud  upon 
her.    Neither  Dwinnell  nor  Lynch  was  guilty  of  any  wrongful  intent 
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or  purpose.  Each  acted  in  the  belief  that  each  note  represented  a  sepa- 
rate indebtedness,  and  in  the  light  of  circumstances  tending  to  justifj' 
that  belief.  Upon  the  other  hajnd,  Bartholomew  Pickert  and  Rozel  F. 
Pickert  at  all  times  knew  there  was  but  a  single  indebtedness,  and  that 
the  older  note  was  held  only  as  collateral  security  to  the  other.  Burt 
was  acting  at  the  instance  of  Rozel  F.  Pickert  and  on  behalf  of  Bar- 
tholomew Pickert,  and  was  chargeable  with  their  knowledge.  She 
also  had  personal  knowledge  of  the  existence  of  the  two  judgments, 
of  the  intended  execution  sale  upon  each  judgment,  and  of  the  sales 
after  they  were  made.  Before  entering  into  the  negotiations  with 
Phipps  she  knew  that  the  two  notes  upon  which  the  judgments  were 
rendered  represented  a  single  indebtedness  in  the  amount  of  only  one 
of  them,  and  during  those  negotiations  a  direct  and  positive  state- 
ment of  this  fact  was  made  to  her  and  her  counsel  by  Rozel  F.  Pick- 
ert, who  had  conducted  the  negotiations  with  the  Bank  of  New  Eng- 
land and  executed  the  two  notes  on  behalf  of  Bartholomew  Pickert. 
Notwithstanding  all  this,  no  attempt  or  effort  was  made  to  redeem  un- 
der the  statute  by  the  payment  or  tender  of  the  amount  actually  due. 
Redemption  was  not  what  Burt  and  the  Pickerts  were  striving  for,  or 
at  most  it  was  only  remotely  and  contingently  contemplated.  Their 
chief  purpose  was  to  falsely  maintain  that  Burt's  title  was  acquired  in 
good  faith,  and  for  her  own  benefit,  and  that  in  consequence  no  right 
was  obtained  through  either  sale  upon  the  Dwinnell  executions.  It  was 
necessary  to  do  this  to  discourage  and  prevent  other  creditors  from  as- 
sailing Burt's  title,  which  was  part  of  the  fraudulent  scheme.  It  was 
not  until  the  filing  of  Burt's  last  answer  and  her  amended  cross-bill, 
ahnost  four  months  after  the  expiration  of  the  period  for  redemption, 
that  there  was  any  claim  of  irregularity  or  invalidity  in  either  of  the 
Dwinnell  sales,  other  than  that  the  lands  sold  thereat  were  the  property 
of  Burt,  and  not  subject  to  levy  or  sale  on  execution  against  Bartholo- 
mew Pickert. 

On  the  last  day  of  the  year  for  redemption,  at  the  time  of  filing  her 
first  cross-bill,  Burt  paid  into  the  registry  of  the  court  below  the  full 
amount  apparently  necessary  to  redeem  from  both  sales,  but  this  was 
done  as  a  basis  for  securing  an  order  restraining  Dwinnell  from  ap- 
plying for  or  receiving  a  sheriff's  deed  upon  either  sale  pending  the 
suit,  and  was  not  because  Burt  was  not  in  possession  of  the  real  facts 
respecting  the  amount  of  the  debt.  Nor  was  this  payment  or  deposit 
made  with  any  purpose  to  then  eflect  a  redemption  from  both  sales,  or 
either  of  them.  It  was  accompanied  by  a  prayer  that  the  money  be 
held  in  the  court's  registry  to  abide  the  final  decree,  and  was  permitted 
by  the  court  with  the  added  restriction  that  it  should  be  without 
prejudice  in  any  way  to  the  rights  of  Dwinnell.  This  was  not  the 
equivalent  of  payment  under  the  statute,  or  of  a  tender  thereof.  It  did 
not  leave  Dwinnell  or  Lynch  free  to  accept  or  receive  out  of  the  money 
deposited  the  amount  due  under  the  principal  judgment,  and  to  retire 
from  the  litigation  as  having  no  further  interest  in  its  subject-matter. 
The  primary  purpose  of  the  cross-bills  was  not  to  enforce  or  make  it 
possible  to  exercise  a  statutory  right  of  redemption,  but  to  entirely 
avoid  both  Dwinnell  sales  upon  grounds  which  we  think  were  obviously 
without  merit,  and  could  not  have  been  presented  with  any  reasonable 

Digitized  by  VjOOQ IC 


320  07  C.  C.  A.  REPORTS. 

hope  of  success.  Redemption  was  the  remote  purpose  of  the  cross-bills, 
and  was  contemplated  only  in  the  contingency  that  Burt  should  fail 
in  all  else.  The  course  pursued  was  vexatious,  and  devoid  of  honest 
purpose.  Burt  elected  to  continue  the  effort  to  fraudulently  defeat  a 
debt  which  she  knew  to  be  honest,  rather  than  to  redeem  within  the 
statutory  period  from  a  valid  execution  sale  thereon.  She  failed  in 
this,  and  equity  will  not  relieve  her  from  the  result  Keith  v.  Losier, 
88  Iowa,  649,  658,  66  N.  W.  952. 

Lynch  complains  of  the  decree  because  the  relief  granted  is  upon 
condition  that  he  repay  to  Phipps  the  amount  expended  by  the  latter 
in  redeeming  the  lands  from  the  Gotzian  sale,  because,  if  that  condition 
be  not  performed,  he  is  required  to  relinquish  to  Phipps  the  section  of 
land  which  was  subject  to  the  Gotzian  lien,  but  was  not  included  in  the 
transaction  between  Burt  and  Phipps,  and  because  Phipps  is  not  re- 
quired to  pay  Lynch's  taxable  costs  and  disbursements.  That  he  who 
seeks  equity  must  do  equity  is  a  controlling  principle  or  maxim  of 
universal  application  in  awarding  equitable  remedies.  Following  it, 
adverse  equities  growing  out  of  or  closely  connected  with  the  subject- 
matter  of  the  suit  are  protected  by  giving  to  a  party  the  relief  to  which 
he  is  entitled  only  on  condition  that  he  accords  to  his  adversary  the 
corresponding  right  to  which  he  also  is  entitled.  This  principle  has  a 
recognized  application  in  suits  by  creditors  to  avoid  or  quiet  title  against 
fraudulent  conveyances  or  transfers  of  a  debtor's  property,  where,  after 
the  conveyance  or  transfer,  taxes  are  paid  or  incumbrances  discharged 
under  circumstances  which  give  rise  to  an  equity  equal  or  superior  to 
that  of  creditors.  If  the  grantee  has  been  a  conscious  participant 
in  the  fraud,  he  is  not,  as  against  creditors,  entitled  to  reimbursement 
for  such  expenditures.  Burt  v.  Gotzian  &  Co.,  43  C.  C.  A.  59,  69,  102 
Fed.  937;  Guckenheimer  v.  Angevine,  81  N.  Y.  394.  Public  policy 
forbids  the  reimbursement  of  a  particeps  criminis;  otherwise  one 
would  hazard  nothing  by  active  participation  in  such  unfair  dealing. 
But  if  the  grantee  has  not  been  a  conscious  participant  in  the  fraud, 
he  is  entitled  to  reimbursement,  to  be  provided  for  in  the  decree. 
Clements  v.  Moore,  6  Wall.  299,  312,  18  L.  Ed.  786;  Voorheis  v. 
Blanton,  32  C.  C.  A.  384,  89  Fed.  885;  Boyd  v.  Dunlap,  1  Johns. 
Ch.  478 ;  Milholland  v.  Tiffany,  64  Md.  455,  2  Atl.  831 ;  Daisy  Roller 
Mills  V.  Ward,  6  N.  D.  317,  324,  70  N.  W.  271.  This  distinction  is  not 
confined  to  the  grantee  himself,  but  is  equally  applicable  to  those  who 
claim  through  him.  The  facts  as  clearly  g^ve  Phipps  an  equitable 
claim  or  right  to  reimbursement  as  they  exclude  Burt  therefrom. 
She  was  an  active  and  conscious  participant  in  the  fraud,  while  he  was 
an  entire  stranger  to  it  for  more  than  three  years  after  it  was  committed, 
and  was  at  no  time  a  conscious  participant  therein.  He  was  con- 
structively chargeable  with  knowledge  of  it,  because  he  entered  into 
the  written  agreement  with  Burt,  and  acquired  her  title  pending  the 
present  suit,  and  subsequent  to  the  Gotzian  decree.  He  also  advanced 
the  money  to  pay  Burt's  counsel  and  other  expenses  in  this  suit,  and  was 
therefore  constructively  chargeable  with  her  vexatious  and  wrongful 
effort  to  sustain  the  fraudulent  transfer  and  to  defeat  the  complainant's 
claim.  The  evidence,  however,  clearly  establishes  that  in  all  this  Phipps 
was  acting  in  perfect  good  faith,  without  intent  to  defraud  any  one. 


Digitized  by  VjOOQ IC 


LYNCH  V.  BURT.  321 

in  a  mistaken  belief  in  the  honesty  of  Burt's  claim  and  conduct,  and  un- 
der the  approving  advice  of  reputable  counsel.  The  Gotzian  claim  was 
a  lien  upon  all  of  the  lands  paramount  to  any  interest  under  the  Dwin- 
nell  execution  sales.  In  pursuance  of  the  agreement  with  Burt  into 
which  he  had  entered  in  good  faith,  and  acting  upon  an  honest  belief 
that  he  had  thereby  acquired  a  right  and  incurred  an  obligation  so  to 
do,  Phipps  discharged  and  removed  this  paramount  lien  by  paying 
$17,168.33  in  redemption  from  the  sale  thereunder.  Under  the  rules 
stated,  he  was  entitled  as  against  complainant  to  reimbursement  for 
that  expenditure,  and  to  have  its  repayment  made  a  condition  to  the 
relief  granted  to  complainant,  and  declared  a  lien  upon  the  lands  Jis 
the  Gotzian  claim  had  been.  He  was  also  entitled  to  interest  upon  this 
sum  from  the  date  of  the  redemption,  and  not  merely  from  the  date  of 
the  decree,  because  the  right  to  interest  was  as  much  a  part  of  the  claim 
paid  as  was  the  right  to  the  principal,  and  the  payment  of  both  was 
secured  by  the  same  paramount  lien. 

The  transaction  between  Burt  and  Phipps  gave  him  no  interest  in 
one  section  of  the  land,  but  that  section  was  included  in  the  Gotzian 
sale  and  in  the  Dwinnell  sales.  The  decree  provides  that,  if  the  com- 
plainant fails  to  reimburse  Phipps  for  redeeming  from  the  Gotzian 
sale,  and  if  Phipps  pays  to  the  complainant  the  full  amount  of  the  prin- 
cipal Dwinnell  judgn.ent,  with  interest,  costs,  and  taxes,  the  complain- 
ant shall  relinquish  to  Phipps  all  the  lands,  including  this  section.  We 
perceive  no  error  in  this.  In  the  event  contemplated  Phipps  would  be 
justly  entitled  to  all,  and  the  complainant  to  none,  of  the  rights  and 
benefits  which  passed  by  the  Gotzian  and  Dwinnell  sales. 

While  Phipps  was  not  made  a  party  to  the  suit  until  after  the  final 
hearing,  we  think  he  was  constructively  responsible  for  what  was  done 
by  Burt  after  the  date  of  the  written  agreement  with  her,  under  which 
his  interest  in  the  title  which  she  was  asserting  and  defending  became 
the  controlling  one  The  litigation  was  continued  in  her  name  with 
his  approval,  and  largely  for  his  benefit.  She  was  evidently  without 
means.  Phipps,  as  well  as  Burt,  should  have  been  charged  with  the 
pa>'raent  of  the  costs  incurred  in  the  court  below  after  the  date  of  the 
agreement. 

The  decree  is  modified  by  requiring  the  interest  upon  the  reimburse- 
ment conditionally  required  to  be  made  by  complainant  to  be  computed 
from  the  date  of  the  redemption  from  the  Gotzian  sale  instead  of  from 
the  date  of  the  decree,  by  taxing  the  costs  incurred  after  November  9, 
1900,  against  Burt  and  Phipps  jointly,  by  crediting  upon  the  reimburse- 
ment so  conditionally  required  the  amount  of  complainant's  costs  in- 
curred after  that  date,  and  by  fixing  60  days  from  the  date  when  the 
costs  shall  have  been  taxed  as  the  time  within  which  such  reimburse- 
ment shall  be  made,  and,  as  so  modified,  the  decree  is  affirmed.  The 
costs  in  this  court  will  be  taxed  two-thirds  against  Burt  and  Phipps 
jointly,  and  one-third  against  Lynch. 
erccA.— 21 
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NOTE. 
Satisfaetlom  of  One  or  More  Judgwents  for  Same  Oause  of  Aottom. 

I.  In  General. 

[a]  (Oal.  1803)  Where  Judgment  is  rendered  against  a  savings  bank  for 
a  deposit  with  accrued  dividends,  the  creditor  having  leave  to  apply  for 
any  relief  needed  to  fix  the  amount  and  enforce  payment  and  later  a  de- 
cree is  entered  fixing  the  amount  due  to  date  at  a  certain  8um«  for  which 
Judgment  is  rendered  against  the  bank,  the  first  Judgment  is  interlocutory, 
and  payment  of  the  second  discharges  both. — Wheeloc*  v.  (Godfrey,  35  Pac. 
315 ;   Id.,  100  Cal.  578,  35  Pac.  317. 

[b]  (Conn.  1863)  If  separate  Judgments  have  been  recovered,  there  can 
be  but  one  satisfaction  of  the  damages;  but  the  costs  can  be  collected  on  all 
the  Judgments. — ^Ayer  v.  Ashmead,  31  Conn.  447,  83  Am.  Dec.  154. 

[c]  (Ga.  1847)  If  Judgments  founded  on  the  same  cause  of  action  are 
recovered  against  the  same  defendant  in  several  different  states,  a  payment 
of  one  of  them  is  a  satisfaction  of  all. — ^Tarver  v.  Rankin,  3  Ga.  (3  Kelly)  210. 

[d]  (111.  1888)  Under  section  37  of  the  attachment  act,  which  provides  that 
"all  Judgments"  therein  specified  shall  share  pro  rata  in  the  proceeds  of  at- 
tached property,  all  such  Judgment  creditors  are  entitled  to  share ;  and  there- 
fore one  who  has  obtained  different  Judgments  for  the  same  debt  is  only 
entitled  to  pro  rata  satisfaction  of  one  of  them. — Everingham  v.  National  City 
Bank,  25  111.  App.  637,  affirmed  (1888)  124  111.  527.  17  N.  B.  26. 

[el  (Me.  1858)  If,  in  an  action  on  a  poor  debtor's  bond.  Judgment  is  render- 
ed for  a  reduced  sum,  with  costs,  and  the  amount  of  this  Judgment  is  paid, 
it  will  operate  as  a  payment  and  satisfaction  of  the  original  Judgment  only 
to  the  extent  of  the  reduced  sum,  which  was  actually  paid,  exclusive  of  costs. 
— Bartlett  v.  Sawyer,  46  Me.  317. 

[f]  (Mont.  1892)  Where  the  record  papers  in  a  case  originating  in  a  ter- 
ritorial court,  and  verdict  on  which  a  Judgment  was  entered,  were,  after 
statehood,  transferred  to  a  state  court,  in  pursuance  of  the  enabling  act,  and 
Judgment  entered  therein  nunc  pro  tunc  on  the  same  verdict,  a  satisfaction  of 
the  first  Judgment  entered  would  be  a  satisfaction  of  both. — ^Work  v.  Northern 
Pac.  R.  Co.,  11  Mont  513,  29  Pac.  280. 

[gl  (N.  Y.  1812)  Wha*e  two  suits  are  brought  in  different  courts  at  the 
same  time,  for  the  same  cause  of  action,  and  proceed  pari  passu  to  Judg- 
ment and  execution,  a  satisfaction  of  either  Judgment  may  be  shown  upon 
audita  querela,  in  discharge  of  the  other. — Bowne  v.  Joy,  9  Johns.  221. 

[h]  (N.  Y.  1868)  Where  a  Judgment  at  a  general  term,  on  appeal  from  one 
at  a  special  term,  ma*ely  afiirms  the  latter,  and  does  not  award  a  new 
Judgment  for  the  whole  amount,  but  only  for  the  costs  of  appeal,  a  satis- 
faction of  the  Judgment  of  aflirmance  operates  only  as  a  discharge  of  that 
Judgment,  and  does  not  satisfy  or  discbarge  the  Judgment  appealed  from. — 
Beers  v.  Hendrickson,  29  N.  Y.  Super.  Ct  (6  Rob.)  53.  reversed  (1871)  45  N.  Y. 
665. 

[i]  (Pa.  1883)  Where  a  Judgment  note  given  for  part  of  the  purchase  price 
of  land  was  entered  up  in  the  county  where  the  land  was  situated,  and  an- 
other Judgment  for  the  balance  was  entered  up  in  another  county,  the  sale 
of  the  property  thereafter  under  execution  issued  on  such  first  Judgment  for 
more  than  the  unpaid  balance  of  purchase  price  precluded  further  proceed- 
ings to  secure  payment  of  the  second  Judgment,  and  the  defendants  therein 
are  entitled  to  have  the  same  satisfied,  though  the  amount  thereof  was  not 
claimed  by  the  vendor  from  the  proceeds  of  sale,  since  the  vendor's  lien  was 
prior  to  all  others,  and  he  was  entitled  to  the  full  purchase  price,  and 
that  he  did  not  claim  it  was  his  own  mistake,  by  which  he  must  abide. — 
Appeal  of  Bowser,  101  Pa.  466. 

[J]  (Pa.  1889)  There  were  several  Judgments  against  decedent  at  the  time 
of  his  death.  Certain  real  estate  was  sold,  and  the  holder  of  one  ol  the 
Judgments  testified  that  she  had  not  given  any  consideration  therefor  other 
than  that  it  was  in  lieu  of  a  former  Judgment,  in  favor  of  her  husband, 
of  whom  she  was  executrix,  which  was  then  satisfied.    Held,  that  an  award 
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of  payoMiit  of  former  Judgment  was  proper. — In  re  Gross'  Estate,  6  Pa.  CJo. 
CtE.47a 

[k]  (Vtl842)  When  two  suits  are  pending  to  recover  the  same  debt, 
and  a  Judgment  is  rendered  in  one  and  paid,  such  payment  cannot  be  pleaded 
in  bar  of  the  other,  without  payment  of  the  costs. — Stevens  v.  Briggs,  14 
Vt  44,  39  Am.  Dec.  209. 

ni  (Wis.  1859)  Where  there  are  separate  Judgments  against  several  for 
the  same  cause  of  action,  there  can  be  but  one  satisfaction,  but  each  Judg- 
ment debtor  is  liable  for  the  whole  Judgment,  and  for  reasonable  costs  in  the 
proeeeution  of  appropriate  remedies. — Sherman  v.  Brett,  7  Wis.  139. 

[m]  (Wis.  1901)  Where  a  person  pursues  different  remedies  for  the  same 
wrong,  and  satisfies  one  Judgment,  such  satisfaction  extinguishes  all  Judg- 
ments rendered  therefor. — Barth  v.  Loeffelholtz,  84  N.  W.  846,  108  Wis.  562. 

II.  Pebsons  Jointly  Liable  on  Ck>NTBAOT. 

[a]  Payment  of  a  Joint  debt  by  one  of  two  defendants,  against  whom  sev- 
eral Judgments  have  been  rendered,  extinguishes  both  judgments,  except  as 
to  costs. 

—{Ala,  1846)  Abercrombie  v.  Conner,  10  Ala.  293 ; 
(6a.  1849)  Newsom  v.  McLendon,  6  Ga.  392; 
(S.  C.  1828)  Davis  v.  Barkley,  1  Bailey,  140. 

[b]  The  general  rule  is  that  where  there  are  several  Judgments  for  the 
same  debt,  as  in  the  case  of  the  maker  and  indorsers  of  a  promissory  note,  a 
payment  by  any  one  of  the  defendants,  although  not  the  party  primarily  lia- 
ble, will  operate  as  a  satisfaction  of  all  the  Judgments. 

— (S.  a  1830)  Noonan  v.  Gray's  Ex'rs,  1  Bailey,  437;   (1847)  Bank  of  State 
V.  Mosely,  1  Strob.  414; 
(Tenn.  1832)  Hewett  v.  Hiirs  Securities,  11  Tenn.  (8  Yerg.)  241 ;    (1852) 
Topp  V.  Branch  Bank,  32  Tenn.  (2  Swan)  184. 
CONTRA,  see 

(Ala.  1846)  I>yon  v.  Boiling,  9  Ala.  463,  44  Am.  Dec.  444; 
(6a.  1846)  Stiles  v.  Eastman,  1  Ga.  (1  Kelly)  205; 
(S.  C.  1854)  Wilson  v.  Wright,  7  Rich.  Law,  399. 

[c]  (Ala.  1840)  Where  a  Judgment  is  obtained  against  a  second  Indorser 
of  a  bill,  and  he  obtains  a  supersedeas  and  takes  out  a  writ  of  error,  and  the 
judgment  is  affirmed  with  10  per  cent  damages,  he  is  not  entitled  to  have  sat- 
isfaction entered,  on  the  ground  that  the  Judgment  for  the  sum  due  on  the 
bill  is  subsequently  obtained  against  a  first  indorser,  and  satisfied  by  such 
indorser. — Clements  v.  C5rawford,  1  Ala.  531. 

[d]  (Ga.  1847)  Where  a  distributee  of  an  estate  recovers  Judgment  for  his 
Bbare  against  the  administrator,  and  afterwards  recovers  Judgment  for  a  less 
smn  on  the  administration  bond,  against  a  surety  of  the  administrator,  the 
latter  Judgment  is  not  conclusive  of  the  amount  due  on  the  former;  and 
a  payment  of  It  is  not  a  payment  of  the  former,  but  only  a  satisfaction  pro 
tanto.— Guerry  v.  Ferryman,  2  Ga.  (2  Kelly)  63. 

[e]  (Ga.  1859)  Judgments  on  a  note  were  secured  against  the  respective 
indorsers,  and  one  of  them  satisfied  the  Judgment  against  him.  The  Judg- 
ment against  the  other  was  subsequently  assigned ;  and,  in  ignorance  of  the 
payment  by  his  co-indorser,  he  paid  the  assignee.  HeM,  in  an  action  to  recover 
back  the  payment,  that  the  exemplification  of  the  Judgment  and  satisfied 
execution  against  the  first  indorser  was  relevant  evidence  against  the  as- 
signee, as  showing  the  rights  of  the  plaintiff  in  execution,  under  whom  he 
claimed,  though  it  was  a  Judgment  between  other  parties. — ^Logan  v.  Sumter, 
28  Ga.  242,  73  Am.  Dec.  755. 

[f]  (Ind.  1873)  Where  several  Judgments  have  been  rendered  against  par- 
ties Jointly  and  severally  liable  on  the  same  obligation,  and  one  of  the  Judg- 
ments has  been  paid,  such  payment  is  a  satisfaction  of  all  the  Judgments, 
except  as  to  costs ;  and,  when  suits  are  still  being  prosecuted  against  some  of 
the  parties  liable,  the  payment  of  such  Judgment  may  be  pleaded  in  bar  of 
the  farther  maintenance  of  the  pending  actions. — First  Nat  Bank  y,  Indian- 
apoliB  Piano  Mfg.  Co.,  45  Ind.  5. 
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[g]  (Ky.  1824)  Repleyylng  a  Judgment  against  one  obligor  is  a  legal  dis- 
charge, not  only  of  the  judgment  for  which  it  was  executed,  but  of  a 
separate  Judgment  against  another  co-obligor  for  the  same  debt — Justices 
of  Mason  County  v.  Lee,  17  Ky.  (1  T.  B.  Mon.)  247. 

[h]  (Ky.  1877)  One  of  two  separate  Judgments  rendered  against  several 
defendants,  on  the  same  cause  of  action,  is  not  satisfied  by  the  replevin  of  the 
other,  not  even  if  the  defendant  is  only  a  surety  of  the  defendants  in  the 
replevied  Judgment — ^National  Bank  of  Monticello  v.  Bryant,  76  Ky.  (13  Bush) 
419. 

[i]  (Miss.  1843)  Where  there  are  two  Judgments  for  the  same  debt  against 
different  persons,  nothing  but  the  actual  satisfaction  of  the  one  will  dis- 
charge the  other. — McNutt  v.  Wilcox,  1  Freem.  Ch.  116. 

[j]  (N.  Y.  1878)  The  defendant  discounted  a  note  executed  by  three  of 
four  members  of  a  firm,  and  indorsed  by  the  fourth,  for  partnership  purposes. 
In  an  action  afterwards  brought  on  the  note,  judgment  was  entered  against 
the  makers,  and  a  separate  judgment  taken  against  the  indorsing  partner. 
The  latter  procured  an  assignment  of  the  Judgment  to  the  plaintiff,  the  as- 
signment reserving  the  defendant's  rights  against  the  indorsing  partner. 
Plaintiff  gave  value  to  the  Indorser  for  the  assignment,  but  nothing  to  the 
defendant,  who  received  payment  of  the  judgment  from  the  indorser  at  or 
subsequently  to  the  time  of  the  assignment  Defendant  discharged  the  judg- 
ment Held,  that  an  action  as  for  a  wrongful  discharge  could  not  be  main- 
tained.— Booth  V.  Farmers'  &  Mechanics'  Nat  Bank,  74  N.  Y.  228,  afOrmlng 
(1877)  11  Hun,  258. 

[k]  (N.  Y.  ISUx)  Where,  in  an  action  against  two  defendants,  separate  Judg- 
ments are  rendered  against  each  defendant,  a  release  of  one  defendant, 
made  with  the  consent  of  the  other,  does  not  release  such  other  defendant 
where  the  release  expressly  provides  that  he  shall  not  be  released. — Whitte- 
more  v.  Judd  Linseed  &  Sperm  Oil  Co.,  124  N.  Y.  5G5,  27  N.  B.  244,  21  Am. 
St.  Rep.  708,  affirming  (1890)  16  Daly,  290,  10  N.  Y.  Supp.  737. 

[1]  (Ohio,  1859)  There  were  successive  conveyances  with  covenants  of  war- 
ranty running  with  the  land.  The  last  convenantee  upon  eviction  sued  all 
the  covenantors  simultaneously,  and  the  first  and  second  covenantors  paid 
the  judgments.  Held  that,  though  the  last  covenantee  could  have  several 
Judgments,  he  was  entitled  to  but  one  satisfaction,  that  the  oldest  cove- 
nantor was  liable  primarily,  and  that  the  payment  by  the  second  covenantor 
was  voluntarv,  and  he  could  not  recover  it  of  his  covenantor. — ^Wilson  v. 
Taylor,  9  Ohio  St  595,  75  Am.  Dec.  488. 

[m]  (Or.  1882)  A.,  as  principal,  and  B.,  as  surety,  were  Jointly  and  sev- 
erally liable  on  a  title  bond.  The  obligee  recovered  separate  Judgments 
against  each  for  different  amounts.  HrJd  that  by  accepting  from  B.  the  lesser 
amount  of  the  Judgment  against  him,  the  obligee  precluded  himself  from  hav- 
ing recourse  to  his  judgment  against  A.,  and  that  it  was  immaterial  that 
the  entry  of  satisfaction  attempted  to  reserve  all  rights  against  A. — C!ox  v. 
Smith,  10  Or.  418. 

[n]  (Pa.  1888)  A.  sold  land  to  B.  in  I.  county,  taking  for  security  B.'s 
Judgment  bond,  which  was  entered  up  in  I.  county,  and,  for  the  balance  of 
the  purchase  money,  the  judgment  bond  of  B.  and  CJ.,  which  was  entered  np 
in  B.  county.  The  purchase  money  not  behig  paid  according  to  B.'s  agree- 
ment A.  issued  execution  on  the  I.  county  Judgment,  and  the  land  was  sold 
for  more  than  enough  to  satisfy  the  unpaid  porticm  of  the  purchase  money. 
EeJd,  that  B.  and  0.  were  entitled  to  have  the  B.  county  Judgment  satisfied 
of  record. — Appeal  of  Bowser,  101  Pa.  406. 

[o]  (S.  C.  1828)  Where  plaintiff,  having  distinct  Judgments  against  two 
defendants  for  the  same  debt  levied  an  execution  on  the  goods  of  one  of 
them,  but  dire<"ted  the  proceeds  of  the  levy  to  be  applied  to  the  satisfaction 
of  a  Junior  judgment  against  the  same  defendant,  such  levy  was  a  satis- 
faction of  the  senior  Judgment,  and  also  extinguished  the  Judgment  against 
the  other  defendant — Davis  v.  Barkley,  1  Bailey,  140. 

[p]  (S.  C.  1854)  The  fact  that  a  bail  of  one  of  two  Joint  makers  of  a  note 
paid  a  judgment  rendered  against  him,  after  the  rendition  of  separate  Jnds- 
ments  against  the  makers,  does  not  discharge  either  of  the  Judgments  against 
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the  makers,  where  they  were  assigned  to  the  ball. — Rice  v.  Wright,  7  Rich. 
Law,  407. 

[q]  (S.  C.  1857)  A.,  as  principal,  and  B.,  as  surety,  gave  a  sealed  note,  and 
separate  actions  were  brought  on  it,  one  against  A.,  and  the  other  against 
the  administrator  of  B.  A.  failed  to  appear,  and  judgment  was  rendered 
against  him  for  the  principal  and  Interest.  In  the  other  action,  usury  being 
pleaded  and  proved.  Judgment  was  rendered  for  the  principal  only.  Held, 
that  payment  of  the  judgment  against  the  administrator  was  not  satisfac- 
tion of  the  entire  judgment  against  A.,  but  only  for  the  amount  paid. — ^Lump- 
kin V.  Ferguson,  10  Rich.  Law,  424. 

[r]  (S.  C.  1888)  Where  individual  judgments  are  entered  against  the  prin- 
cipals of  two  promissory  notes  in  which  each  appears  as  surety  for  the  oth- 
er, and  no  appeal  is  taken,  and  afterwards  one  debtor  pays  the  judgment 
p!?alnst  himself,  it  will  l>e  presumed  that  the  judgments  are  for  separate 
debts,  and  the  payment  on  the  one  judgment  cannot  be  applied  In  satisfac- 
tion of  the  other.— Caldwell  v.  MarUn,  29  S.  C.  22,  6  S.  E.  857. 

III.  Joint  Tort  Feasors. 

[a]  Though  a  party  may  bring  several  actions,  and  recover  several  judg- 
ments against  joint  trespassers,  he  can  have  but  one  satisfaction. 

—(Mo.  1854)  Page  v.  Freeman,  19  Mo.  421 ; 
(N.  Y.  1828)  Knickerbadier  v.  Colver,  8  Cow.  Ill ; 
(Ohio,  1825)  Wright  v.  Lathrop,  2  Ohio  (2  Ham.)  83,  15  Am.  Dec.  529; 
(Pa.  1809)  Knox  v.  Work,  1  Browne,  101 ; 
(Tex.  1855)  McGehee  v.  Shafer,  15  Tex.  198. 

[b]  (U.  S.  1886)  Separate  judgments  may  be  obtained  against  each  one  of 
several  joint  trespassers,  and,  while  plaintiff  can  have  satisfaction  of  one  only, 
he  has  the  right  to  elect  the  judgment  for  the  greatest  amount ;  and  he  can- 
not be  deprived  of  this  right  of  election  by  one  of  the  trespassers  paying 
Into  court  the  amount  of  the  judgment  against  himself. — ^Power  v.  Baker  (C. 
C.)  27  Fed.  396. 

[c]  (U.  S.  1881)  Where  a  common  carrier  employs  another  party  to  fur- 
nish motive  power,  and,  through  the  direct  negligence  of  the  latter,  a  passen- 
ger being  conveyed  by  the  carrier  is  injured,  and  the  carrier  is  also  at  fault, 
and  the  passenger  brings  a  suit  against  each  party,  and  both  suits  are  tried 
together,  tlie  same  amount  of  damages  should  be  rendered  against  each. 
Under  such  circumstances  the  satisfaction  of  the  judgment  in  either  case 
sbonld  be  made  to  operate  as  a  satisfaction  in  both. — Keep  v.  Indianapolis  & 
St  L.  R.  Co.  (C.  C.)  9  Fed.  625. 

[d]  (U.  S.  1889)  Separate  judgments  were  rendered  against  two  joint  tort- 
feasors, and  suit  begun  against  the  third.  Two  of  the  three  paid  plaintiff 
$50,000,  whereupon  the  judgment  against  one  of  them  was  vacated,  and  the 
snits  against  both  of  them  dismissed.  They  signed  a  statement  to  the  effect 
that  the  payment  was  made  to  reimburse  plaintiff  for  his  costs,  expenses,  and 
attorney  fees,  and  not  in  satisfaction  of  the  cause  of  action  sued  on.  Held 
that,  notwithstanding  this  statement,  the  third  tort-feasor  was  entitled  to 
have  such  payment  credited  on  the  judgment  against  him. — Shainwald  v. 
Lewis  (D.  a)  46  Fed.  839. 

[e]  (Ala.  185^  When  the  injured  party  has  severally  sued  two  or  more 
Joint  trespassers,  and  recovered  separate  judgments  against  them,  his  right 
to  elect  de  melioribus  damnis  is  not  determined  until  he  sues  out  execution 
or  accepts  satisfaction  of  one  of  the  judgments. — Blann  v.  Crocheron,  20  Ala. 
320. 

[f}  (Ala.  1852)  A  plea,  setting  forth  a  former  recovery  against  a  co- tres- 
passer, and  a  voluntary  payment  of  the  damages  and  cost  to  the  clerk  in 
open  court  by  the  defendant  in  that  judgment,  without  averring  that  the 
plaintiff  acc^ted  such  payment  in  satisfaction  of  his  recovery.  Is  bad  on  de- 
mnrrer.— Blann  v.  Crocheron,  20  Ala.  320. 

Ig]  (Ala.  1888)  Where  a  judgment  in  assumpsit  against  one  tort-feasor  is 
affirmed  on  appeal,  with  10  per  cent,  damages,  and  pending  the  appeal  a  judg- 
moit  in  tort  for  the  same  wrong  against  the  other  tort-feasors  is  satisfied,  an 
execution  issued  on  the  affirmed  judgment  cannot  be  superseded  because  of 
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such  satisfactioD,  so  far  as  the  damages  and  costs  of  the  appeal  are  con- 
cerned.— Thompson  v.  Lassiter,  86  Ala.  536,  6  South.  83. 

[h]  (Gal.  1895)  A  landowner  sued  the  city  and  its  officers  separately,  f6r 
damage  to  her  land  from  a  broken  sewer,  in  both  the  cause  of  damage  be- 
ing the  same  overflow  of  sewerage.  Judgments  were  had  in  both  actions, 
that  against  the  city  being  the  greater.  Held,  that  a  satisfaction  of  the  judg- 
ment against  the  city  was  a  satisfaction  of  that  against  the  officers,  since  tbey 
were  for  the  same  tort— Butler  v.  Ashworth,  110  Cal.  614.  43  Pac.  4. 

[i]  (Cal.  1895)  Where  one  has  sued  persons  Jointly  liable  for  a  tort  In 
separate  actions,  and  obtained  Judgments  in  both  for  damages  and  costs, 
one  Judgment  being  greater  than  the  other,  on  satisfaction  of  the  greater  an 
order  directing  satisfaction  of  the  lesser  must  include  the  amount  awarded 
therein  for  costs;  Code  Civ.  Proc.  §  1023,  providing  that  In  such  a  case  no 
costs  can  be  allowed  the  plaintiff  in  more  than  one  of  the  actions. — Butler  ▼. 
Ashworth,  110  Cal.  614,  43  Pac.  4. 

[Jl  (Iowa,  1890)  Where  separate  actions  are  prosecuted  to  Judgment 
against  Joint  tort-feasors,  partial  execution  of  the  Judgment  against  one  is 
not  such  satisfaction  as  will  release  the  other. — McVey  v.  Marratt,  80  Iowa, 
132,  45  N.  W.  548. 

[k]  (Mich.  1805)  A  plaintiff,  who  has  sued  several  Joint  trespassers  in 
separate  at^tions,  recovered  separate  Judgments,  and  taken  out  execution  upon 
one  of  them,  without  obtaining  satisfaction,  cannot  maintain  an  action  upon 
any  of  the  other  Judgments. — Boardman  v.  Acer,  13  Mich.  77,  87  Am.  Dec.  736. 

[1]  (N.  Y.  1878)  In  an  action  against  P.  and  others  for  five  libelous  publica- 
tions, set  forth  in  five  separate  counts,  W.  recovered  a  Judgment  for  $4,000 
upon  all  the  counts.  Pending  an  appeal  from  this  Judgment,  a  former  Judg- 
ment in  favor  of  W.  against  H.  for  three  of  the  publications  was  paid,  and 
W.  thereupon  moved  to  vacate  the  latter  Judgment.  Held,  that  the  motion 
was  premature.  Such  payment  was  a  satisfaction  of  so  much  of  the  latter  as 
was  for  the  same  libel,  although  not  for  the  other  portion, — Woods  v.  Pang- 
burn,  75  N.  Y.  405.  reversing  (1878)  14  Hun,  540. 

[m]  (N.  Y.  1892)  Plaintiff,  an  engineer  on  the  C.  railroad,  was  injured  by 
a  collision  thereon  with  an  engine  of  defendant,  the  P.  R.  Co.,  which  the  C. 
Ck).  allowed  to  enter  on  its  tracks  to  obtain  water.  Plaintiff  recovered  Jndg:- 
ment  against  defendant  on  the  ground  of  negligence  of  its  engineer  in  failing 
to  flag  his  engine.  Subsequently  plaintiff  also  recovered  against  the  C.  Co.. 
on  the  grround  of  its  negligence  in  permitting  the  engine  of  the  other  road 
on  its  tracks.  The  C.  Co.  settled  with  plaintiff,  taking  from  him  a  release, 
and  also  an  assignment  of  the  Judgment  against  defendant.  Held,  that  dc^ 
fendant's  motion  to  cancel  the  Judgment  against  itself  should  be  granted,  as 
plaintiff*8  cause  of  action  was  a  Joint  tort,  and  a  satisfaction  by  one  tort- 
feasor was  a  discharge  of  plaintiff's  claim  against  the  other;  and  on  einch 
an  application  the  liabilities  of  the  two  companies,  as  between  themselves, 
could  not  be  determined. — Gross  v.  Pennsylvania,  P.  &  B.  R.  CJo.,  65  Hun. 
191,  20  N.  Y.  Supp.  2a 

[n]  (Pa.  1900)  Plaintiff  gave  a  street  car  conductor  a  dime  to  pay  hl«  fare. 
The  conductor  alleged  the  coin  a  counterfeit,  and,  on  plaintiff's  refusal  to 
make  any  further  payment,  the  conductor  called  a  police  officer  and  ordered 
him  to  arrest  plaintiff,  which  he  did.  On  a  hearing  for  passing  counterfeit 
money,  plaintiff  was  discharged.  He  then  brought  suit  against  the  traction 
company  for  false  arrest,  and  also  a  second  suit  against  the  police  oflioer,  and 
recovered  verdicts  against  both.  The  evidence  in  both  cases  was  sub- 
stantially the  same.  The  Judgment  against  the  traction  company  haTingr 
been  paid,  the  police  officer  filed  a  petition  to  have  the  Judgment  against  blm 
satisfied  of  record.  Held,  that  the  act  of  the  conductor  and  officer  w^as  a 
Joint  trespass,  and  hence  a  payment  of  one  Judgment  was  a  payment  of  the 
other,  and  the  defendant  was  entitled  to  have  it  satisfied  of  record. — ^Dicken 
V.  Balbach,  9  Pa.  Dist  R.  449,  30  Pittsb.  Leg.  J.  (N.  S.)  430. 

[o]  (Tenn.  1854)  Where  plaintiff  recovers  Judgment  against  each  of  sev- 
eral Joint  trespassers  in  several  actions,  he  may  elect  to  have  his  satisfac- 
tion from  the  larger  Judgment,  or  from  the  most  solvent — Knott  v.  Cunning- 
ham, 34  Tenn.  (2  Sneed)  204. 
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(134  Fed.  84S.) 

In  re  WATERLOO  ORGAN  CO. 

(Gircait  Court  of  Appeals,  Second  Circuit    December  20,  1901) 

No.  28. 

1  GOBPOBATIONS — BANKBUPTOT — BONDS — ISSUANCE   AS   SeCUBITT— CLAIMS i 

New  York  Corporation  Law  (Laws  1892,  p.  1824,  c.  688)  §  2,  authorizes 
corporations  organized  thereunder  to  borrow  money  necessary  for  their 
business,  and  to  issue  and  dispose  of  their  obligations  to  secure  the  same, 
etc.;  and  section  42,  p.  1835,  provides  that  no  corporation  shall  issue 
bonds,  except  for  money,  labor,  or  property  actually  received  for  its  use 
and  lawful  purposes,  and  that  no  bonds  shall  be  issued  for  less  than  the 
fair  market  value  thereof.  Held,  that  where  a  corporation,  being  in  need 
of  money,  pledged  certain  of  its  bonds  to  a  bank  as  security  for  further 
credit,  under  an  agreement  that  the  corporation  might  sell  any  of  the 
bonds  at  par,  and,  on  delivery  of  the  proceeds  thereof  to  the  bank,  it 
would  release  and  redeliver  such  bonds  to  the  corporation,  and  the  bank 
immediately  thereafter  extended  its  line  of  credit  to  the  corporation, 
such  bonds  were  properly  issued,  and  constituted  valid  claims  against  the 
corporation's  estate  in  bankruptcy. 

Petition  for  Revision  of  Proceedings  of  the  District  Court  of  the 
United  States  for  the  Western  District  of  New  York,  in  Bank- 
ruptcy. 

See  118  Fed.  904;  128  Fed.  517. 

Petition  by  trustee  and  creditors  of  the  Waterloo  Organ  Company, 
bankrupt,  to  review  an  order  affirming  order  of  referee  adjudging 
that  the  First  National  Bank  of  Waterloo  is  the  owner  and  holder 
of  21  bonds,  of  $500  each,  issued  by  the  bankrupt,  and  allowing  the 
claim  of  said  bank  as  a  valid  obligation  of  the  bankrupt. 

George  E.  Zartman,  for  petitioners. 
J.  N.  Hammond,  for  respondent. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

TOWNSEND,  Circuit  Judge.  The  Waterloo  Organ  Company, 
a  full  liability  company,  organized  under  the  New  York  corpora- 
tion law,  was  adjudicated  an  involuntary  bankrupt  on  July  2,  1902. 

**0n  or  about  September  21,  1900,  pursuant  to  a  resolution  of  the  board  of 
directors  theretofore  passed,  the  preamble  to  which  was  as  follows : 

"*  'Whereas,  this  company  desires  to  obtain  additional  advances,  loans,  dis- 
counts, credits  and  other  pecuniary  accommodations  of  and  from  the  First 
National  Bank  of  Waterloo,  N.  Y.,  and 

"  'Whereas,  the  said  bank  requires  security  for  all  such  loans  and  discounts, 
and  for  any  other  indebtedness  or  liability  of  this  company  to  it,' 
—The  said  company  by  an  instrument  signed  by  its  president  and  secretary, 
executed  under  its  corporate  seal  and  duly  acknowledged,  transferred  to  the 
said  the  First  National  Bank  of  Waterloo  twenty-one  of  the  mortgage  bonds, 
of  $500  each,  of  said  company,  numbered  sixty  to  eighty,  both  inclusive,  as  'a 
gaieral  and  continuing  collateral  security  for  the  payment  at  maturity  and 
according  to  the  terms  thereof  of  each  and  all  of  the  notes,  checks,  drafts, 
bills  of  exchange  and  other  obligations  of  every  kind,  made,  drawn,  signed, 
accepted  or  endorsed  by  said  Waterloo  Organ  Company  which  the  said  bank 
now  has  or  which  it  may  at  any  time  hereafter  have,  hold,  purchase  or  obtain, 
including  any  and  all  claims  either  in  law  or  in  equity,  held  or  acquired  by 
said  bank  against  said  Waterloo  Organ  Company,  to  the  end  that  the  bonds 
80  delivered  may  be  held  by  the  said  bank  as  security  and  indenmity,  for  any 
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indebtedness  or  liability  of  any  kind  whether  past,  present  or  future,  owing 
by  the  said  Waterloo  Organ  Company  to  the  said  bank  from  time  to  time.' 

"Said  instrument  further  provided  that  the  company  should  have  the  priv- 
ilege to  sell  any  of  said  bonds  to  other  parties  at  par,  to  deliver  the  proceeds 
thereof  to  the  bank  to  be  applied  upon  the  indebtedness  of  the  company  to 
the  bank,  and  that  thereupon  the  bank  should  release  and  redeliver  to  the 
company  the  bonds  so  sold  and  paid  for." 

At  the  time  of  said  transfer  the  company  was  directly  indebted 
to  the  bank  upon  its  own  notes  in  the  sum  of  $6,415.45,  and  con- 
tingently liable  as  indorser  on  business  paper  of  its  customers,  which 
had  been  discounted  by  the  bank,  in  the  further  sum  of  about  $33,- 
000.  Upon  the  delivery  of  the  bonds  the  bank  immediately  in- 
creased its  line  of  discounts  to  the  company,  and  the  indebtedness 
of  the  company  to  the  bank  was  largely  increased,  and  so  continued 
down  to  the  time  of  the  adjudication,  when  the  amount  of  paper 
on  which  the  company  was  directly  liable  was  about  $11,000,  or  a 
sum  in  excess  of  the  par  value  of  the  bonds.  The  bank  presented 
before  the  referee  its  21  bonds,  of  $500  each,  for  proof  and  allow- 
ance. 

The  sections  of  the  corporation  law  of  the  state  of  New  York 
(Laws  1892,  pp.  1824,  1835,  c.  688)  pertinent  to  the  issues  herein 
are  as  follows : 

•*Sec.  2.  That  in  addition  to  the  powers  conferred  by  the  general  corporation 
law  every  stock  corporation  shall  have  the  power  to  borrow  money  and  con- 
tract debts  when  necessary  for  the  transaction  of  its  business  or  for  the  exer- 
cise of  its  corporate  rights,  privileges  and  franchises,  or  for  any  other  lawful 
purpose  of  its  incorporation ;  and  it  may  issue  and  dispose  of  its  obligations 
for  any  amoimt  so  borrowed,  and  may  mortgage  its  property  and  franchises 
to  secure  the  payment  of  such  obligations  or  of  any  debt  contracted  for  said 
purposes." 

"Sec.  42.  No  corporation  shall  issue  either  stock  or  bonds  except  for  money, 
labor  or  property  actually  received  for  the  use  and  lawful  purposes  of  such 
corporation.  No  such  stock  shall  be  issued  for  less  than  its  par  value.  No 
such  bonds  shall  be  issued  for  less  than  the  fair  market  value  thereof." 

Counsel  for  the  trustee  objected  on  the  ^ound  that  there  was  no 
valid  consideration  for  the  issue  of  the  bonds,  and  that,  as  they  were 
issued  as  collateral  security  without  a  present  consideration,  they 
were  not  issued  for  their  fair  market  value,  and  therefore  the  issue 
was  ultra  vires  and  void. 

The  referee  has  discussed  the  questions  raised  herein,  and  the 
authorities  bearing  thereon,  and  held  "that  it  was  in  the  power  of 
the  corporation  to  pledge  these  bonds  to  the  bank;  that  the  bank 
is  a  lawful  holder  thereof,  and,  having  proved  them,  they  should 
be  allowed  in  this  proceeding" ;  and  the  court  below  has  affirmed 
the  order  of  the  referee  allowing  the  claim  on  said  bonds.  We 
concur  in  said  decision. 

The  record  fails  to  show  any  written  agreement  fixing  the  value 
at  which  the  bonds  were  issued.  It  is  agreed  that  their  par  value 
was  their  fair  market  value.  In  case  of  doubt  as  to  the  character 
of  a  transaction,  or  as  to  the  proper  construction  and  interpreta- 
tion of  a  contract,  and  the  determination  of  the  respective  rights 
and  obligations  of  the  parties  thereto,  such  doubts  may  be  resolved. 
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and  the  intention  or  understanding  of  the  parties  thereto  may  be 
determined,  by  a  consideration  of  their  relations,  the  objects  they 
respectively  had  in  view,  their  declarations  at  the  time  of  the  trans- 
action, and  their  acts  then  and  thereafter  done. 

It  appears  from  the  record  that  the  company  "desired  to  obtain 
additional  advances,  loans,  discounts,  credits,  and  other  pecuniary 
accommodations,"  and  that  the  First  National  Bank  required  se- 
curity therefor,  and  for  any  other  obligations  of  the  company,  and 
that  the  company  thereupon  issued  its  bonds  to  said  bank  under 
its  power  to  mortgage  its  property  to  secure  payment  of  debts  con- 
tracted for  corporate  purposes.  In  view  of  the  amount  then  due, 
and  the  immediate  increase  by  the  bank  of  the  company's  line  of 
discount  until  the  direct  liability  alone  of  the  company  exceeded 
the  fair  market  value  or  par  value  of  said  bonds,  we  think  it  may 
Tairly  be  inferred  that  the  company  was  in  need  of  further  funds 
in  order  to  carry  on  its  corporate  business ;  that  the  bank  was 
unwilling  to  grant  further  credits  except  upon  receipt  of  further 
security,  and  3iat  the  agreement  between  the  parties  was  that  said 
bonds  should  be  issued  at  their  fair  market  value,  which  was  their 
par  value,  and  that  they  were  actually  issued  for  property  in  the 
nature  of  advances,  loans,  discounts,  credits,  etc.,  received  for  the 
use  and  lawful  purposes  of  said  corporation ;  and  that  said  issue, 
therefore,  was  valid.  That  said  bonds  were  issued  at  par  is  further 
indicated  by  the  provision  in  the  instrument  of  transfer  "that  the 
company  should  have  the  privilege  to  sell  any  of  said  bonds  to 
other  parties  at  par,  to  deliver  the  proceeds  thereof  to  the  bank 
to  be  applied  upon  the  indebtedness  of  the  company  to  the  bank, 
and  that  thereupon  the  bank  should  release  and  redeliver  to  the 
company  the  bonds  so  sold  and  paid  for."  Under  this  arrangement, 
the  bank  was  bound  to  account  for  said  bonds  at  their  par  value. 
This  consideration  is  important  in  view  of  the  strenuous  argument 
of  counsel  for  petitioner,  supported  by  some  decisions,  that  the 
company  could  not  dispose  of  its  bonds  at  less  than  the  value  pro- 
vided for  by  state  Constitution  or  statute,  because  the  bonds,  if 
resold  to  an  innocent  purchaser  for  value,  might  be  enforced  as  a 
vaHd  obligation  for  their  full  value  against  the  maker  of  the  bonds. 
In  these  circumstances,  as  the  company  has  actually  received  a  con- 
sideration equal  to  the  full  value  of  the  bonds,  and  has  enjoyed  the 
benefits  thereof,  it  should  not  be  permitted  to  escape  payment  there- 
for by  alleging  the  invalidity  of  said  bonds. 

The  principle  applicable  to  such  a  case  is  illustrated  in  Central 
Transportation  Co.  v.  Pullman's  Palace  Car  Co.,  139  U.  S.  24,  11 
Sup.  Ct.  478,  35  L.  Ed.  55,  where  Mr.  Justice  Gray  says : 

"The  true  ground  of  relief  in  such  cases  Is  clearly  shown  in  a  line  of  opin- 
ions, two  of  which  were  cited  by  Mr.  Justice  Miller  In  support  of  the  propo- 
sition just  quoted,  In  which  municipal  corporations,  having  received  money 
or  property  under  contracts  so  far  beyond  their  powers  as  not  to  be  capable 
of  being  enforced  or  sued  on  according  to  their  terms,  have  been  held,  while 
Dot  liable  to  pay  according  to  the  contracts,  to  be  bound  to  account  for  the 
^ney  or  property  which  they  had  received." 
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To  the  same  effect  are  Louisiana  v.  Wood,  102  U.  S.  294,  26  L. 
Ed.  153 ;  Parkersburg  v.  Brown,  106  U.  S.  487,  1  Sup.  Ct.  442,  27 
L.  Ed.  238.    There  Mr.  Justice  Blatchford  says : 

•*In  such  a  case,  the  party  receiving  may  be  made  to  refund  to  the  person 
from  whom  It  has  received  property  for  the  unauthorized  purpose,  the  value 
of  that  which  It  has  actually  received." 

in  Pratt  v.  Short,  79  N.  Y.  437,  35  Am.  Rep.  531,  and  Pratt  v. 
Eaton,  79  N.  Y.  449,  the  court  held  that  a  corporation  seeking  to 
avoid  liability  on  a  contract  on  the  ground  that  it  was  prohibited 
from  making  the  same  was  bound  to  restore  the  consideration  re- 
ceived on  the  faith  of  such  contract,  and,  where  a  mortgage  was 
given  to  secure  a  loan,  although  the  security  received  therefor  was 
void  because  prohibited  by  law,  yet,  the  loan  being  valid,  the  court 
annexed  the  pledge  to  the  debt  for  the  loan  made,  and  held  that  the 
mortgage  bonds  might  be  enforced  against  the  assets  of  the  cor- 
poration. 

In  the  case  of  Francis  Bacon  against  this  defendant,  decided  at 
this  term  (134  Fed.  341),^  we  held  (following  the  decisions  of  the 
federal  courts)  that  the  bonds  were  void,  and  the  plea  of  ultra  vires 
was  a  good  defense.  That  decision,  however,  was  based  upon  the 
finding  that  no  property  was  received  by  the  Organ  Company  in 
exchange  for  its  bonds;  that  the  note  which  was  given  was  not 
property  devoted  to  the  use  of  said  company;  that  it  was  not,  in 
fact,  received  for  the  lawful  use  and  purposes  of  said  company ;  and 
that  the  company  had  not  enjoyed  any  benefit  from  the  receipt  of 
said  note. 

The  order  is  affirmed,  with  costs. 


(134  Fed.  348.) 

DBS  MOINES  LIFE  ASS'N  v.  CRIM. 

(Circuit  Court  of  Appeals,  Fourth  Circuit    November  29,  1904.) 

No.  629. 

1.  Appeal— Review— HABifLEBs  Ebbob. 

Where  the  demurrer  of  a  defendant  to  a  replication  setting  up  an 
estoppel,  going  to  the  right  of  the  defendant  to  maintain  the  defense 
pleaded  as  to  a  part  of  the  claim  sued  on,  was  overruled,  and  defendant 
thereupon  rejoined,  and  went  to  trial  on  the  issues  made  by  the  declara- 
tion and  plea,  a  finding  and  judgment  for  plaintiff  on  such  Issues  renders 
the  ruling  on  the  demurrer  Immaterial,  and  It  will  not  be  reviewed  In 
the  appellate  court 

2.  Tbial— Demxtbbbb  to  Evidence— Opebatiow  and  Effect, 

A  demurrer  to  evidence  admits  all  the  facts  directly  proved  by,  or  that 
a  jury  might  fairly  Infer  from,  the  evidence,  and  the  court  Is  justified 
In  finding  a  fact  in  favor  of  the  demurrant  only  when  the  evld^ice  Is  such 
that  a  contrary  finding,  If  made  by  a  jury,  would  l>e  set  aside. 

[Ed.  Note. — For  cases  In  point,  see  vol.  46,  Cent  Dig.  Trial,  |  356.] 

Morris,  District  Judge,  dissenting. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  North- 
em  District  of  West  Virginia. 


1  67  C.  a  A.  255. 
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John  W.  Davis  (Geo.  R.  Sanderson,  on  the  brief),  for  plaintiff  in 
error. 
John  Bassel  (Melville  Peck,  on  the  brief),  for  defendant  in  error. 

Before  MORRIS,  BRAWLEY,  and  PURNELL,  District  Judges. 

BRAWLEY,  District  Judge.  This  is  an  action  of  assumpsit 
upon  a  policy  of  insurance,  commenced  in  Barbour  county,  W.  Va., 
and  removed  by  the  defendant,  plaintiff  in  error,  to  the  United 
States  Circuit  Court  for  the  Northern  District  of  West  Virginia. 
The  plaintiff  in  error  issued  its  policy  of  insurance  for  $2,000  on 
the  life  of  Estella  Koon,  September  25,  1896.  She  died  February 
26,  1899,  and  her  husband,  J.  L.  Koon,  the  beneficiary  of  the  policy, 
assigned  it  March  9, 1899,  to  J.  N.  B.  Crim,  defendant  in  error,  who 
brought  suit  thereon  July  13,  1899.  The  defendant  company  plead- 
ed, first,  the  general  issue ;  and,  second,  that  the  insured  had  made 
false  answers  in  her  application  to  certain  questions  propounded  in 
the  application  for  insurance,  and  warranted  her  answers  to  be  true ; 
that  these  answers  were  material,  were  falsely  made,  and  that  the 
policy  had  therefore  been  obtained  by  fraud.  To  the  specifications 
of  defense  the  plaintiff  entered  a  general  replication  denying  each 
allegation  as  to  the  several  questions  seriatim,  and  tendered  a  spe- 
cial replication,  which  alleged,  in  substance,  that  on  March  9,  1899, 
J.  L.  Koon,  the  beneficiary,  assigned  the  policy  to  the  plaintiff  for 
the  sum  of  $2,000,  the  face  value  thereof,  the  terms  agreed  upon 
being  the  payment  of  $500  in  cash  to  Koon,  and  the  remainder, 
$1,500,  to  be  paid  when  the  policy  was  collected  from  the  defendant 
company.  Shortly  after  the  assignment  Koon  exhibited  to  the 
plaintiff  two  letters  of  date  March  7,  1899,  and  March  15,  1899,  of 
C.  E.  Rawson,  president  of  the  defendant  company,  which  are  as 
follows : 

"Des  Moines,  Iowa,  March  7,  1899. 
"J.  L.  Koon,  Speers,  Pa. — Dear  Sir :  I  am  Just  in  receipt  of  a  letter  from 
Mr.  Loar  notifying  ns  of  the  death  of  your  wife.  As  per  request  I  herewith 
enclose  your  blanks  for  making  proofs.  Kindly  see  that  they  are  carefully 
filled  out  and  returned  to  us  at  your  earliest  convenience,  and  if  found  satis- 
factory to  our  board  you  may  rest  assured  that  the  claim  will  be  paid  in  full 
within  the  ninety  days  allowed  by  the  terms  of  the  policy. 

**Iour8  respectfully,  [Signed]  C.  E.  Rawson,  President" 

"Des  Moines,  Iowa,  March  15^  1899. 

**J.  L.  Koon,  Speers,  Pa. — Dear  Sir :  Yours  of  the  13th  enclosing  proofs  as 
rtated  came  this  morning.  This  matter  will  come  before  our  board  in  a  few 
days,  and  if  anything  further  is  needed  will  notify  you. 

"We  are  not  authorized  to  do  business  in  Pennsylvania,  and  for  that  rea- 
son we  cannot  send  our  agent  there  to  solicit.  However,  if  you  want  a 
policy  with  us  you  have  a  perfect  right  to  apply  direct  to  the  office  for  It,  and 
it  seems  to  me  that  the  full  payment  ought  to  satisfy  you  something  of  the 
way  we  do  business,  and  you  certainly  know  enough  of  the  history  of  the 
company  to  satisfy  yourself  as  to  its  future.  I  enclose  you  a  little  of  our  late 
printed  matter,  which  will  show  you  something  of  what  we  are  doing. 

"Yours  respectfully,  [Signed]  O.  B.  Rawson,  President" 

And  the  defendant  in  error  alleged  that  he  was  induced  to  be- 
lieve and  did  believe  that  the  defendant  fully  intended  to  pay  the 
I>olicy  upon  proofs  being  made,  and,  relying  thereon,  he  paid  Koon 
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the  further  sum  of  $1,500;  that  he  would  not  have  made  such 
payment  except  for  the  statements  contained  in  the  letters;  that 
Koon  was  insolvent ;  and  that  plaintiff  in  error  was  estopped  from 
setting  up  the  matter  as  relied  upon  in  its  specifications  of  defense. 
To  this  special  replication  plaintiff  in  error  demurred.  Demurrer 
was  overruled,  and  exceptions  taken.  The  defendant  then  entered 
a  general  rejoinder  to  the  special  replication,  and  at  the  same  time 
joined  issue  upon  the  general  replication  to  the  special  plea. 

The  case  came  on  to  be  heard  April  23,  1902,  before  a  jury,  and 
the  following  verdict  was  rendered : 

''J.  N.  B.  Crlm  vs.  Des  Moines  Life  Association.    In  Assumpsit. 

'This  day  came  afirain  as  well  the  parties,  by  their  counsel,  as  the  Jury 
which  was  impaneled  and  sworn  to  try  the  issue  Joined  In  this  case,  and, 
haying  heard  the  completion  of  the  evidence  and  the  arguments  of  coun- 
sel, on  their  oaths  do  say:  *We,  the  Jury,  find  for  the  plaintiff  the  stun  of 
$2,367.77,  if  upon  the  defendant's  demurrer  to  the  eTideuce  the  court  shall 
be  of  the  opinion  that  the  law  of  the  entire  case  is  for  the  plaintiff;  and  if 
the  court  shall  be  of  the  opinion  that  the  law  of  the  case  is  for  the  plaintiff 
only  so  far  as  the  $1,500.00  paid  l)efore  the  receipt  of  the  letters  of  C.  E. 
Rawsou  is  concerned,  then  we  find  for  the  plaintiff  the  sum  of  $1,758.25;  and 
if  the  court  shall  be  of  the  opinion  that  the  law  of  the  case  upon  said 
demurrer  is  for  the  defendants,  then  we  find  for  the  defendants." 

And  the  following  order  was  entered  by  the  presiding  judge: 

"The  defendant  having  demurred  to  the  evidence  in  this  case  before  the 
rendition  of  the  verdict  aforesaid,  in  which  demurrer  the  plaintiff  Joined, 
the  same  was  argued  by  counsel,  and  the  coiurt  takes  time  to  consider  its  Judg> 
ment  thereof." 

At  the  October  term,  1903,  the  following  judgment  was  entered: 

"J.  N.  B.  Crim,  Assignee  of  J.  L.  Koon,  vs.  Des  Moines  Life  Association. 

In  Assumpsit. 

"This  day  came  the  parties  by  their  attorneys,  and  the  plaintiff  here 
waiving  claim  to  the  larger  sum  found  by  the  Jury  in  its  verdict  found  here- 
in on  the  28th  day  of  April,  1902;  and  being  willing  to  accept  Judgment  for  the 
alternative  sum  found  by  the  said  Jury,  to  wit,  the  sum  of  $1,7.">8.25,  there- 
fore it  is  considered  by  the  court  that  the  defendant's  demurrer  to  the  evi- 
dence be  overruled  as  to  said  sum,  and  that  the  plaintiff  do  recover  of  the 
defendant  the  said  siun  of  $1,758.25  and  $758.25,  with  interest  thereon  from 
April  28,  1902,  the  date  of  the  said  verdict ;  and  it  is  further  considered  that 
the  plaintiff  do  recover  of  the  defendant  his  costs  in  tliis  behalf  expended." 

The  errors  assigned  are :  First,  in  overruling  the  demurrer  to  the 
special  replication ;  second,  in  holding  that  the  matters  and  things 
in  said  special  replication  alleged  were  sufficient  to  constitute  an 
estoppel  in  pais ;  third,  in  overruling  the  demurrer  to  the  evidence ; 
fourth,  other  errors  apparent  upon  the  face  of  the  record. 

The  greater  part  of  the  argument  before  us  has  been  addressed  tc 
the  question  of  estoppel  raised  by  the  plaintiff's  special  replication 
to  the  defendant's  pleas,  and  the  error  of  the  court  in  not  sustain- 
ing the  defendant's  demurrer  to  it,  but  it  seems  to  us  that  in  plead- 
ing over  and  in  going  to  trial  upon  the  issue  of  fraud  in  the  pro- 
curing of  the  policy,  and  the  judgment  of  the  court  below  being 
against  the  company  upon  that  issue,  the  question  of  estoppel  is 
not  properly  before  us.  The  plaintiff  below,  in  his  special  replica- 
tion to  the  defendant's  plea  that  the  policy  was  void  through  fraud 


Digitized  by  VjOOQ IC 


333 

in  its  procurement,  has,  in  effect,  said  that,  granting  that  the  com- 
pany has  a  good  defense  on  the  merits,  and  that  the  policy  was  in 
fact  procured  through  fraud,  yet  the  company,  by  its  acts  or  rep- 
resentations, has  intentionally  or  negligently  induced  plaintiff  to 
believe  that  the  policy  was  good,  and,  acting  upon  that  belief,  the 
plaintiff  has  paid  out  his  money  in  the  purchase  of  the  policy,  and 
will  be  prejudiced  if  the  company  is  permitted  to  deny  its  validity. 
The  defendant  company,  by  its  demurrer,  has  asserted  that  it  has 
done  no  act,  concealed  no  fact,  made  no  misrepresentation,  which 
would  legally  prevent  its  making  its  defense,  and  by  the  overrul- 
ing of  the  demurrer  the  case  went  to  trial  upon  the  merits  of  its 
defense.  Now,  if  there  was  no  fraud  in  the  procuring  of  the  policy, 
and  the  same  is  valid,  and  is  an  existing  obligation  of  the  company, 
the  question  of  estoppel  is  immaterial.  We  are  inclined  to  think 
that  the  letters  of  Rawson  did  not  create  an  estoppel ;  but  in  our 
view  a  decision  on  that  point  is  unnecessary,  for,  the  case  having 
gone  to  trial  upon  the  issue  made  by  the  special  plea,  and  the  court 
below  on  the  demurrer  to  the  evidence  having  decided  against  the 
company  upon  that  issue,  we  feel  ourselves  bound  by  that  judgment. 
If  the  record  sustained  the  plaintiff  in  error's  contention  that  the 
court  below  found  "that  there  was  fraud  in  the  procuring  of  the 
policy  which  vitiated  it,  but  that  plaintiff  in  error  was  estopped  by 
the  letters  written  Koon,  and  by  him  exhibited  to  the  defendant  in 
error,  from  claiming  this  defense  as  against  the  defendant  in  error," 
the  case  would  be  otherwise ;  but  counsel  for  defendant  in  error 
denies  the  correctness  of  this  statement.  In  explanation  of  the  fact 
that  judgment  was  entered  only  for  the  sum  of  $1,500  and  interest, 
they  say  that,  after  the  case  had  been  held  under  advisement  for 
more  than  a  year,  being  anxious  to  get  their  money,  they  expressed 
a  willingness  to  take  judgment  for  the  lesser  amount,  and  judgment 
was  so  entered.  The  judgment,  as  entered,  contains  these  words: 
"And  the  plaintiff  here  waiving  claim  to  the  larger  sum  found  by 
the  jury  in  its  verdict  found  herein  on  the  28th  day  of  April,  1902, 
and  being  willing  to  accept  judgment  for  the  alternative  sum  found 
by  said  jury,"  etc.  We  must  take  the  record  as  it  comes  to  us. 
We  cannot  read  into  this  judgment  what  does  not  appear  upon  its 
face.  There  is  no  motion  for  new  trial  or  exceptions,  and  the  only 
question  therefore  is  whether,  upon  the  case  as  presented  in  the 
record,  the  judgment  should  be  sustained.  As  already  stated,  the 
case  went  to  the  jury  upon  issues  of  fact,  and  at  the  conclusion  of 
the  testimony  on  both  sides  it  was  taken  from  the  jury  by  a  de- 
murrer to  the  evidence  and  submitted  to  the  judge,  who,  after  long 
deliberation,  gave  the  judgment  appealed  from.  The  issues  of 
fact  made  in  the  pleadings  and  to  which  testimony  was  directed 
on  the  trial  were  that  Estella  Koon  had  made  false  answers  to  cer- 
tain questions  in  her  written  application  for  insurance,  and  the 
defendant  averred  "that  she  was  not  then  in  good  health ;  that  she 
was  then  afflicted  with  lung  disease  of  a  tuberculous  character;  that 
she  was  afflicted  with  various  diseases  pertaining  to  her  menstrual 
functions;  that  she  had  previously  suffered  from  various  illnesses 
and  local  diseases;    that  she  had  sustained  a  personal  injury  or 
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accident  previous  to  the  making  of  said  answers  by  being  thrown 
from  a  horse  and  seriously  injured;  that  she  had  several  miscar- 
riages ;  and  that  numerous  members  of  her  family  had  died  with 
consumption."  The  testimony  upon  the  trial  was  that  she  was  a 
healthy  woman  at  the  time  of  her  application  for  insurance  and  up 
to  a  short  time  before  her  death ;  that  she  died  of  acute  pneumonia, 
after  a  short  illness,  and  there  had  been  an  epidemic  of  pneumonia 
in  the  neighborhood  where  she  was  living  at  the  time  of  her  death, 
and  that  she  did  not  have  consumption.  Upon  that  issue  we  think 
it  clear  that  the  defendant  company  failed  in  its  proofs.  There  was 
testimony  that  one  of  her  brothers  had  died  with  consumption,  and 
there  was  some  testimony  that  one  of  her  aunts  had  died  of  the  same 
disease.  Her  father  and  mother  were  proved  to  be  both  alive. 
There  was  some  testimony  that  she  had  had  some  irregularities  in 
menstruation,  but  the  medical  witness  who  gave  this  testimony 
upon  cross-examination  said  "they  were  just  the  irregularities  that 
occur  to  all  women."  There  was  some  testimony  of  a  hearsay  char- 
acter that  she  had  been  thrown  from  a  horse,  but  nothing  to  show 
that  she  had  been  seriously  injured  thereby,  and  that  one  of  the 
miscarriages  proved  was  attributed  to  this  fall ;  the  testimony  leav- 
ing it  in  some  doubt  as  to  whether  she  knew  at  the  time  that  she 
had  a  miscarriage,  though,  of  course,  she  must  have  known  it  after 
it  occurred ;  and  it  is  in  proof  that  the  medical  witness  who  attend- 
ed her  at  the  time  (and  the  chief  witness  for  defendant  at  the  trial), 
about  two  years  afterwards,  when  the  policy  now  sued  on  had 
lapsed  for  nonpayment  of  premiums,  upon  an  application  of  Estella 
Koon  to  reinstate  the  same,  gave  a  certificate  that  she  was  at  that 
date  in  good  health,  and  a  proper  insurance  risk.  The  testimony 
is  that  the  answers  to  the  questions  in  the  forms  described  in  the 
application  were  all  written  by  the  medical  examiner ;  most  of  them 
are  in  form  of  "Yes"  or  "No,"  to  nearly  100  questions;  and  the 
testimony  leaves  it  in  doubt  whether  each  question  was  propound- 
ed directly  to  the  applicant.  There  is  no  doubt  whatever  in  our 
minds  that  if  the  case  had  been  submitted  to  a  jury  the  verdict 
would  have  been  for  the  plaintiff  for  the  full  amount  sued  for,  and 
it  is  at  least  doubtful  whether  the  judge  would  have  set  aside  the 
verdict.  That  the  woman  was  in  good  health  at  the  time  the  policy 
was  taken  out,  and  up  to  her  last  illness  was  a  healthy  woman,  was 
fully  proved,  and  there  was  no  proof  that  her  death  was  due  to  any 
hereditary  tendency  to  consumption,  or  that  the  miscarriages  con- 
tributed to  it. 

The  practice  of  demurring  to  evidence,  although  of  ancient  origin, 
is  now  little  availed  of.  It  prevails  in  the  state  of  West  Virginia, 
where  this  case  was  tried.  Barton's  Law  Practice  states  the  prin- 
ciple that  governs  in  the  state  of  Virginia,  and,  so  far  as  we  have 
examined  cases  in  other  states  where  the  same  practice  is  recog- 
nized, it  is  a  correct  statement  of  the  rule.     On  page  222  he  says : 

"In  ascertaining  the  facts  proved  directly  or  by  inference,  we  must  not  be 
unmindful  of  the  effect  of  a  demurrer  to  evidence.  By  it  the  demurrant  allows 
full  credit  to  the  evidence  of  the  demurree,  and  admits  all  the  facts  directly 
proved  by,  or  that  a  jury  might  fairly  infer  from,  the  evidence ;  and  in  de- 
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termining  the  facts  inferable  inferences  most  favorable  to  the  demnrree  will 
be  made  in  cases  in  which  there  is  a  grave  donbt  which  of  two  or  more 
inferences  shall  be  deduced.  In  snch  cases  it  wonld  not  be  sufficient  that 
the  mind  of  the  court  should  incline  to  the  inference  favorable  to  the  de- 
mmrant  to  justify  it  in  making  that  inference  the  ground  of  his  judgment 
UnlesB  there  be  a  decided  preponderance  of  probability  or  reason  against  the 
inference  that  might  be  made  in  favor  of  the  demnrree,  such  inference  ought 
to  be  made.  The  demurrer  withdraws  from  the  Jury,  the  proper  triers  of 
fticts,  the  consideration  of  the  evidence  by  wliich  they  are  to  be  ascertained ; 
and  the  party  whose  evidence  is  thus  withdrawn  from  its  proper  forum 
is  entitled  to  have  it  most  benignly  interpreted  by  the  substitute.  He  ought 
to  have  all  the  benefit  that  might  have  resulted  from  a  decision  of  the  case 
by  the  proper  forum.  If  the  facts  of  the  case  depend  upon  circumstantial 
eridenoe,  or  inferences  from  facts  or  circumstances  in  proof,  the  verdict 
of  a  Jury  ascertaining  these  facts  would  not  be  set  aside  merely  because  the 
court  might  have  made  inferences  different  from  those  made  by  the  Jury. 
To  Justify  the  grant  of  a  new  trial  when  it  depends  on  the  correctness  of 
the  decision  between  cUfTerent  inferences  to  be  drawn  from  the  evidence,  it 
wonld  not  suffice  that,  in  a  doubtful  case,  the  court  would  have  made  a  dif- 
ferent inference.  The  preponderance  of  argument  or  probability  in  favor  of 
this  different  inference  should  be  manifest.  When  the  question  is  whether  or 
no  a  fact  ought  to  be  taken  as  established  by  the  evidence,  either  directly  or 
inferentially,  in  favor  of  the  demurrer,  I  do  not  know  a  Juster  test  than 
wonld  be  furnished  by  the  inquiry,  would  the  court  set  aside  the  verdict 
bad  the  Jury  on  the  evidence  found  the  fact?  If  the  verdict  so  finding  the 
fact  would  not  be  set  aside,  it  ought  to  be  considered  as  established  by  the 
eridence  demurred  to.*' 

The  judgment  of  the  court  below  is  affirmed. 
MORRIS,  District  Judge,  dissents. 


(Id4  Fed.  353.) 

UNITED  STATES  v.  CINCINNATI  ft  M.  Y.  R.  00.  et  al 

(Circuit  Court  of  Appeals,  Sixth  Circuit    December  8,  1904.) 

No.  1,823. 

t  Budges— CoRSTBUCTiON  of  Statute  Axtthobiziro  Building  of  Railboa.d 
Bbidqe— Right  to  Renew  Pabts. 

A  grant  by  a  state  to  a  railroad  company  of  authority  to  build  and 
maintain  a  bridge  across  a  river  for  the  use  of  its  road,  without  re- 
striction as  to  time,  or  the  materials  of  which  it  should  be  constructed, 
authorizes  the  company  to  renew  parts  of  the  bridge  from  time  to  time 
for  the  purpose  of  maintaining  it  or  better  adapting  it  to  the  exigencies 
of  business,  without  substantial  change  in  its  form,  whether  It  be  done 
with  the  same  or  some  other  suitable  material 

t  SAifB— "Bbidge"  Defined. 

Defendant  railroad  company  built  a  bridge  for  its  road  across  the 
Muskingum  river  under  authority  given  by  the  state  of  Ohio,  which  then 
exercised  control  over  the  river.  Subsequently  the  state  transferred  its 
rights  in  the  river  to  the  United  States,  which  accepted  the  same.  By 
Act  April  2,  1888,  a  63,  25  Stat  74,  Congress  prescribed  regulations  to 
govern  the  building  of  bridges  across  the  river  between  certain  points; 
requiring  any  bridge  thereafter  erected  to  have  at  least  one  channel  span 
of  stated  width  and  stated  height  above  the  water,  and  providing  that 
any  person  or  corporation  having  lawful  authority  "may  hereafter  erect 
bridges  across  said  river  for  railroad  or  other  uses  upon  compliance 
with  the  provisions  and  requirements  of  this  act,"  but  not  otherwise. 
Held,  that  the  word  ^'bridge,"  as  used  in  the  act,  comprehended  not 
only  the  span  or  roadway,   but  also  the   abutments   and  piers   upon 
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which  It  was  supported,  and  that  the  replacing  by  defendant  of  the 
wooden  superstructure  of  its  bridge,  which  had  become  unsafe  from 
decay  and  long  use,  by  a  new  sui)erstructure  of  iron,  did  not  constitute 
the  erection  of  a  new  bridge,  so  as  to  bring  It  within  the  proyisions  of 
the  act 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Ohio. 

The  following  is  the  opinion  of  the  Circuit  Court  (Thompson,  Dis- 
trict Judge) : 

The  line  of  the  railway  of  the  defendant  the  Cincinnati  &  Muskin^mn 
Valley  Railroad  CJompany  crosses  the  Muskingum  river  about  seven  miles 
below  Dresden,  Ohio.  The  bridge  upon  which  it  crosses  the  river,  and  over 
which  its  trains  are  run,  was  built  in  1870,  under  authority  granted  to  it  by 
the  Board  of  Public  Works  of  the  state  of  Ohio,  and  was  a  lawful  structure. 
Afterwards,  in  1886.  the  state  of  Ohio  transferred  to  the  United  States  Its 
"rights  in  said  river  and  its  improvements**  (see  volume  83,  Ohio  Laws,  p. 
412),  and  on  April  2,  1888,  Congress  passed  **An  act  regulating  the  construction 
of  bridges  over  the  Muskingum  river,  Ohio**  (25  Stat.  74,  c.  53),  which  pro- 
vides: 

"That  any  person  or  corporation  having  lawful  authority  to  erect  a  bridge 
or  bridges  across  the  Muskingum  river,  Ohio,  between  its  mouth  and  Dresden, 
may  hereafter  erect  bridges  across  said  river  for  railroad  or  other  uses,  upon 
compliance  with  the  provisions  and  requirements  of  this  act  but  no  bridge 
shall  be  erected  across  said  river  which  does  not  comply  therewith. 

"Sec.  2.  That  every  bridge  hereafter  erected  across  the  Muskingum  river, 
Ohio,  shall  have  its  axis  at  right  angles  to  the  current  at  medium  and  high 
stages,  and  its  piers  shall  be  parallel  to  the  current  No  riprap  or  other 
outside  protection  for  insufficient  foundations  will  be  permitted  aronncl  the 
channel  piers  and  all  cofferdams,  piling  and  other  temporary  works  must  be 
removed  by  the  owners  of  the  bridge  before  it  is  open  to  traffic. 

"Sec.  a  That  if  the  bridge  be  built  as  a  continuous  bridge,  it  shall  have  at 
least  one  channel  span,  the  center  of  which  shall  be  in  the  middle  of  the 
ohannel  usually  run  in  high  stages  by  steamboats  descending  the  river  with 
barges  or  rafts  in  tow;  said  channel  span  to  have  a  clear  opening  of  two 
hundred  and  fifty  feet  measured  at  the  low  water  line,  and  the  lowest  part 
of  the  span  to  be  forty  feet  above  highest  navigable  water,  as  determined  by 
a  straight  line  connecting  the  tops  of  the  lower  lock  gates  at  the  head  and  foot 
of  the  pool  in  which  the  bridge  is  to  be  built  The  other  spans  may  have 
such  grades  as  may  be  desired.*' 

"Sec  9.  That  the  right  to  alter,  amend,  or  repeal  this  act  as  to  prevent  or 
remove  all  material  obstructions  to  the  navigation  of  said  river  by  the  fu- 
ture construction  of  bridges  is  hereby  expressly  reserved." 

This  law  relates  to  bridges  to  be  constructed  after  Its  passage,  and  mani- 
festly, in  the  use  of  the  word  "bridge,**  Congress  intended  to  include  not 
only  the  superstructure,  but  also  the  piers  and  abutments.  As  already  shown, 
it  provides  that  its  piers  shall  be  parallel  to  the  current  and  that  no  riprap  or 
outside  protection  for  insufficient  foundations  will  be  permitted  around  the 
channel  piers,  and  that  the  channel  span  shall  have  a  clear  opening  of  two 
hundred  and  fifty  feet,  measured  at  the  low-water  line.  This  language  could 
not  have  reference  to  a  bridge,  the  construction  of  which  did  not  include 
piers  and  abutments,  but  only  the  superstructure.  Congress  had  in  mind 
such  a  structure  as  Bouvier  defines  a  bridge  to  be,  namely:  "A  structure 
erected  over  a  river,  creek,  stream,  ditch,  ravine  or  other  place  to  facilitate 
the  passage  thereof;  including  by  the  term  both  arches  and  abutments,"  It 
is  equally  clear  that  Congress  did  not  intend  by  this  law  to  interfere  with 
existing  bridges.  This  appears  from  the  language  of  the  ninth  section,  where 
it  is  said  "that  the  right  to  alter,  amend,  or  repeal  this  act  so  as  to  prevent 
or  remove  all  material  obstructions  to  the  navigation  of  said  river  by  the 
future  construction  of  bridges  is  hereby  expressly  reserved,"  There  is  no 
provision  In  the  law  for  the  removal  of  ol>8titiction8  caused  by  bridges  which 
were  in  existence  at  the  time  the  law  was  passea 
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It  \b  complained  in  this  case  that  the  defendants  are  erecting  a  bridge 
across  the  Muskingum  river  in  violation  of  the  act  of  April  2,  1888,  and  other 
laws  relating  to  the  subject,  and  the  complainant  prays  that  they  be  per- 
petually enjoined  from  proceeding  with  the  work  of  constructing  said  bridge. 
It  Is  conceded  that  the  work  which  the  defendants  are  doing  is  the  re- 
placing of  the  present  wooden  superstructure  of  the  bridge  with  an  iron  su- 
perstructure, and  the  question  presented  is  whether  the  superstructure  con- 
stitutes a  bridge,  within  the  meaning  of  the  act  of  April  2,  1888.  No  action 
has  ever  been  taken  by  the  government  to  remove  any  obstruction  to  naviga- 
tion caused  by  this  bridge  and  its  piers,  probably  because  the  river  between 
the  bridge  and  Dresden  is  not  used,  and,  without  the  construction  of  dams 
and  locks,  cannot  be  used,  for  the  purpose  of  navigation,  other  than  by  flat- 
boats  and  other  small  craft;  but,  if  the  improvements  necessary  to  naviga- 
tion by  larger  craft  should  be  made,  It  would  then  be  necessary  to  remove 
the  obstructions  caused  by  the  bridge,  whether  the  superstructure  should  re- 
main as  it  is,  or  be  replaced  by  an  iron  one;  and  it  is  suggested  that,  in 
the  event  of  the  removal  of  the  bridge  after  the  iron  sui>erstructure  is 
placed  thereon,  the  compensation  which  the  government  would  be  required 
to  make  therefor  would  be  increased  to  the  extent  of  the  added  value  of  the 
iron  superstructure.  But  that  Is  a  question  which  does  not  arise  here.  The 
superstructure  cannot  be  regarded  as  the  bridge,  within  the  meaning  of  the 
act,  and  the  changing  of  the  superstructure  will  not  be  the  erection  of  a 
bridge  in  violation  of  the  act. 

The  bill,  therefore,  will  be  dismissed. 

Sherman  T.  McPherson,  U.  S.  Atty. 

Lawrence  Maxwell,  Jr.,  William  W.  Ramsey,  and  Joseph  S.  Gray- 
don,  for  appellees. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

SEVERENS,  Circuit  Judge.  The  United  States  seeks  by  this  bill 
to  obtain  an  injunction  restraining  the  appellee  the  Cincinnati  &  Musk- 
ingum Valley  Railroad  Company  from  renewing  the  superstructure 
of  its  bridge  over  the  Muskingum  river.  The  locality  of  the  bridge 
is  six  miles  below  Dresden,  in  Ohio.  The  river  is  navigable  for  small 
craft  from  Dresden  to  the  place  where  it  empties  into  the  Ohio.  It 
appears  that  the  state  of  Ohio  had  and  maintained  control  over  the 
Muskingum  river  prior  to  1886,  and  had  constructed  numerous  im- 
provements thereon,  and  had  authorized  the  building  of  several  bridges 
across  it — among  them,  the  bridge  of  this  railroad  company.  In  May 
of  that  year  the  state,  by  a  joint  resolution  of  its  General  Assembly, 
found  in  83  Ohio  Laws,  p.  412,  transferred  all  its  rights,  interests,  and 
franchises  in  the  Muskingum  river,  "subject  to  the  paramount  interests 
of  navigation,"  to  the  United  States.  Congress  assented  to  the  trans- 
fer, and  the  United  States  assumed  control  of  the  river  August  5, 
1886  (24  Stat.  324,  c.  929).  On  April  2,  1888,  Congress  passed  an  act 
(25  Stat.  74,  c.  53)  regulating  the  construction  of  bridges  across  the 
Muskingum  river  between  its  mouth  and  Dresden,  and  it  is  upon  the 
provisions  of  the  third  section  of  this  act  that  the  present  bill  is  found- 
ed. The  original  bridge  of  the  railroad  company  was  built  30  or  more 
years  ago,  with  piers  and  abutments  of  stone,  and  a  wooden  superstruc- 
ture. The  bridge  was  built  in  conformity  with  the  authorization  af 
the  state,  and  was  maintained  in  its  form  and  materials  of  constructictfi 
until  1903,  when,  the  superstructure  having  become  unsafe  on  account 
of  age,  decay,  and  wear,  the  railroad  company  resolved  to  replace  it 
with  one  of  iron.  The  government  objects  to  this,  not  so  much,  as  we 
67  C.O.A.— 22 
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infer,  because  it  is  proposed  to  build  the  superstructure  of  iron,  but 
because  the  railroad  company  cannot  lawfully  rebuild  it  at  all  without 
conforming  its  entire  bridge,  including  its  piers  and  abutments,  to  said 
section  3  of  the  said  act  of  Congress  of  1888,  which  reads  as  follows: 

*'That  if  the  bridge  be  built  as  a  continuous  bridge,  It  sball  have  at  least  one 
channel  span,  the  center  of  which  shaU  be  in  the  middle  of  the  channel 
usually  run  in  high  stages  by  steamboats  descending  the  river  with  barges 
or  rafts  in  tow;  said  channel  span  to  have  a  clear  opening  of  two  hundred 
and  fifty  feet  measured  at  the  low  water  line,  and  the  lowest  part  of  the 
span  to  be  forty  feet  above  highest  navigable  water,  as  determined  by  a 
straight  line  connecting  the  tops  of  the  lower  lock  gates  at  the  head  and 
foot  of  the  pool  in  which  the  bridge  is  to  be  built  The  other  spans  may 
have  such  grades  as  may  be  desired." 

The  channel  span  of  the  bridge,  as  it  was  originally  built  and  still 
stands,  is  127  feet  long,  and  the  height  of  the  superstructure  above  low 
water  has  been  30.38  feet.  The  question,  therefore,  is  whether  the  re- 
newing the  superstructure  of  an  old  bridge  is  the  building  of  a  bridge, 
within  the  meaning  of  the  act  of  1888,  for  we  think  it  cannot  be  doubt- 
ed that,  if  the  superstructure  could  be  renewed  in  any  way,  the  question 
whether  it  should  be  of  wood  or  iron  would  be  one  of  mere  expediency, 
resting  in  the  preference  of  the  railroad  company.  In  the  original 
grant  of  authority  there  was  no  restriction  in  respect  to  the  kind  of 
material  of  which  the  superstructure  should  be  built  The  grant  was 
not  for  a  limited  time,  shorter  than  the  uses  of  the  railroad  company 
should  require.  In  the  nature  of  things,  it  must  have  been  known  and 
appreciated  that  the  superstructure  of  the  bridge,  especially,  would  be 
subject  to  dilapidation  and  decay  from  the  effects  of  time  and  use,  and 
might  be  injured  or  destroyed  by  fire  or  flood.  It  could  not  have  been 
contemplated  that  in  such  case  the  company  should  be  obliged  to  relo- 
cate and  rebuild  the  masonry  composing  the  piers  and  abutments  of  the 
bridge,  so  as  to  make  an  entirely  new  bridge.  The  grant  must  be  con- 
strued with  reference  to  the  subject-matter,  and,  while  it  should  be 
construed  liberally  in  favor  of  the  grantor,  it  should  be  construed  rea- 
sonably, and  in  such  manner  as  to  fulfill  the  intention  of  the  parties. 
Conceding  that  no  alteration  of  the  bridge  could  be  made  which  should 
derogate  from  the  rights  of  the  public — as,  for  instance,  by  making  it 
narrower  or  lower  than  it  was  authorized  and  built — ^yet  it  would  seem 
that,  subject  to  this  restriction,  the  company  was  authorized  to  main- 
tain any  such  bridge  at  this  point  as  its  uses  might  reasonably  require. 

We  are  not  required,  however,  to  decide  how  3ie  case  might  be  if  the 
bridge  should  be  entirely  destroyed,  and  its  restoration  by  a  new  struc- 
ture should  become  necessary.  But  we  have  no  hesitation  in  holding 
that  the  renewal  of  parts  of  the  bridge  from  time  to  time  for  the  pur- 
pose of  maintaining  it,  or  better  adapting  it  to  the  exigencies  of  busi- 
ness, without  substantial  change  in  its  form,  whether  it  be  done  with 
the  same  or  some  other  suitable  material,  is  well  within  the  privilege 
of  the  company,  under  the  authorization  of  the  original  grant  Counsel 
for  the  government  protests  that  this  view  would  result  in  enabling 
the  railroad  company  to  change  the  entire  structure  of  the  bridge,  pro- 
viding it  is  done  piecemeal,  and  the  government  would  be  powerless 
to  stop  it.  Very  likely  this  might  be  so.  But  the  government  would 
have  no  right  to  stop  such  changes  as  are  necessary  to  the  maintenance 
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of  the  structure,  unless  it  is  in  position  to  claim  the  advantage  of  all 
dilapidation  or  decay,  or  the  insufficiency  of  some  part  to  sustain  a 
heavier  traffic,  which  might  ensue.  This  would  be  tantamount  to  say- 
ing that  the  privilege  of  the  grant  would  endure  only  so  long  as  the 
material  of  the  original  bridge  should  last — a,  proposition  which  we 
think  altogether  untenable. 

It  is  clear,  also,  from  the  language  of  the  act  of  1888,  that  it  was 
not  intended  to  apply  to  bridges  which  had  already  been  built  under 
lawful  authority.    The  first  section  of  the  act  is  as  follows : 

"That  any  person  or  corporation  having  lawful  authority  to  erect  a  bridge 
or  bridges  across  the  Muskingum  river,  Ohio,  between  its  mouth  and  Dres- 
den, may  hereafter  erect  bridges  across  said  river  for  railroad  or  other  uses, 
apon  compliance  with  the  provisions  and  requirements  of  this  act,  but  no 
bridge  shall  be  erected  across  said  river  which  does  not  comply  therewith." 

And  the  ninth: 

**That  the  right  to  alter,  amend  or  repeal  this  act  as  to  prevent  or  remove 
all  material  obstructions  to  the  navigation  of  said  river  by  the  future  con- 
Btruction  of  bridges  is  hereby  expressly  reserved." 

And  it  is  evident  that  the  act  contemplates  as  its  subject  the  build- 
ing of  entirely  new  bridges,  having  substructures  and  superstruc- 
tures, for  its  regulations  involve  them.  It  is  true  that  the  word 
"bridge"  is  something  used  in  a  sense  restricted  to  the  span  or  roadway 
of  a  bridge,  but  that  is  not  the  whole  of  what  is  generally  intended  by 
the  word,  and  especially  in  the  customarily  precise  language  of  statutes, 
as  in  the  act  of  1888,  where  the  word  "bridge"  comprehends  .not  only 
the  span  or  roadway,  but  also  the  supports  and  abutments  thereof.  In 
the  common  case  of  delegation  to  counties  or  other  municipalities  of 
power  to  build  bridges,  or  to  supervise  and  control  them,  we  are  not 
aware  that  it  has  ever  been  held  that  less  than  the  whole  structure  was 
mtended,  and  such  we  believe  is  the  common  understanding.  Howe 
V.  Com'rs  of  Crawford  Co.,  47  Pa.  362;  Commonwealth  v.  Pittston 
Ferry  Bridge  Co.,  148  Pa.  621,  24  Atl.  87 ;  People  v.  Supervisors  of 
Queen  Co.,  142  N.  Y.  271,  36  N.  E.  1062 ;  State  v.  Commissioners  of 
Gibson  Co.,  80  Ind.  478,  41  Am.  Rep.  821.  And  in  5  Cyc.  1053,  it  is 
said  that  "both  at  common  law  and  equally  under  our  statutes  a  bridge 
includes  the  abutments  and  approaches  necessary  to  make  it  accessible 
and  convenient  for  public  travel,"  citing  numerous  decisions.  In 
A.  &  E.  Encycl.  of  L.  (2d  Ed.)  919,  in  definition,  it  is  stated  that  it  in- 
cludes the  abutments  and  approaches.  In  the  Case  of  the  Clinton  Bridge, 
10  Wall.  454,  19  L.  Ed.  969,  Mr.  Justice  Nelson  said  that  by  the  word 
"bridge"  Congress,  in  declaring  it  a  lawful  structure,  meant  to  include 
its  abutments,  piers,  superstructure,  draw,  and  height.  In  Bardwell  v. 
Jamaica,  16  Vt.  438,  the  Supreme  Court  of  Vermont  said : 

"In  speaking  of  a  bridge  in  connection  with  the  use  for  which  bridges  are 
erected,  we  can  no  more  exclude  the  abutment  than  the  flooring  or  frame- 
work of  the  bridge;" 

And  in  Sussex  County  v.  Strader,  18  N.  J.  Law,  112,  35  Am.  Dec. 
530,  it  was  said : 

**The  abutment  is  as  much  a  part  of  the  bridge  as  the  pier,  the  arches,  or 
the  Umbers.  It  consists  of  that  mass  of  stone  or  solid  work  at  the  end  of 
the  bridge  by  which  the  extreme  arches  or  timbers  are  sustained." 
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A  similar  view  appears  to  have  been  entertained  by  Goff,  Circuit 
Judge,  and  Jackson,  District  Judge,  in  the  case  of  a  bill  filed  by  the 
United  States  against  the  Baltimore  &  Ohio  Railroad  Company  and 
the  American  Bridge  Company  in  the  Circuit  Court  of  the  United  States 
for  the  Northern  District  of  West  Virginia  (no  written  opinion  filed)  to 
restrain  the  rebuilding  of  a  bridge  across  the  Ohio,  and  making  it  a 
much  heavier  structure  to  accommodate  the  increased  weight  of  motive 
power  and  heavier  traffic  of  the  railroad  company.  The  United  States 
relied  upon  the  act  of  February  14,  1883,  c.  44,  22  Stat.  414,  which  for- 
bids the  construction  of  bridges  across  that  river  unless  the  plans  are  ap- 
proved by  the  Secretary  of  War.  But  the  bridge  had  been  built  before 
the  passage  of  that  act,  and  the  injunction  prayed  was  refused. 

Our  conclusion  is  that  for  both  reasons — namely,  that  the  renewal  of 
the  superstructure,  in  the  circumstances  existing,  was  within  the  priv- 
ilege of  the  company  under  its  grant  from  the  state,  and  that  the  act 
of  Congress  of  August  5, 1886,  24  Stat.  324,  c.  929,  did  not  contemplate 
the  application  of  its  provisions  to  the  construction  of  new  parts,  in 
place  of  old,  required  for  the  maintenance  of  bridges  already  built  under 
lawful  authority — the  bill  cannot  be  maintained. 

We  are  of  opinion  that  the  decree  of  the  Circuit  Court  should  be 
affirmed,  except  so  far  as  it  allows  costs  against  the  United  States, 
which  was  probably  an  inadvertence,  and  as  to  which  the  decree  should 
be  reversed. 


(134  Fed.  358.) 

THE   PRUDENCE. 

O'KEEFE  et  al.  v.  TICE  et  al. 

(Circuit  CJourt  of  Appeals,  Second  Circuit    December  12,  1904.) 

1.  Collision— ScHoo NEB  and  Babqe  in  Tow— Fault  op  Tuo. 

A  tug  with  three  barp^es  in  tow  on  a  long  hawser,  the  last  being  600 
fathoms  behind,  held  solely  in  fault  for  a  collision  in  the  night.  In  Dela- 
ware Bay,  between  the  Inst  tow  and  a  meeting  schooner,  which  was  at  the 
time  tacking  and  on  a  crossing  course,  on  the  ground  that,  although  the 
schooner's  lights  were  seen  half  an  hour  before,  when  she  was  approach- 
ing on  the  other  tack,  no  proper  lookout  was  kept  for  her  return,  and  no 
measures  taken  to  avoid  collision  when  she  was  seen  again. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

This  cause  comes  here  upon  appeal  from  a  decree  of  the  District 
Court,  Southern  District  of  New  York,  holding  the  steam  tug  Prudence 
solely  in  fault  for  a  collision  between  the  schooner  William  D.  Marvel 
and  the  barge  Drifton  in  tow  of  the  tug.  The  opinion  of  the  District 
Court  is  reported  124  Fed.  939. 

Samuel  Park,  for  appellants. 
E.  L.  Owen,  for  appellees. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

LACOMBE,  Circuit  Judge.  The  schooner  was  beating  into  Dela- 
ware Bay  through  the  entrance  between  the  Breakwater  and  Overfalls 
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Shoal.  The  tug  was  towing  three  barges  tandem  out  to  sea,  the 
Drifton  being  the  last  in  order,  with  200  fathoms  of  hawser  between 
the  tug  and  the  first  barge  and  150  between  the  several  barges,  a  total 
of  500  fathoms  of  hawser  plus  the  length  of  the  barges.  The  District 
Judge  has  stated  the  facts  very  fully,  and  reference  may  be  had  to  his 
opinion  for  a  narrative  of  what  took  place  as  given  by  both  sides.  124 
Fed.  939.  It  is  erroneously  stated  Uierein  that  the  tide  was  ebb,  in- 
stead of  flood,  as  both  parties  here  agreed.  Moreover,  if  the  state- 
ment in  the  opinion  that  when  the  schooner  was  on  'ler  last  starboard 
tack  before  collision  she  showed  her  red  light  to  the  tug  is  to  be  taken 
as  a  finding  of  fact,  instead  of  a  statement  of  what  the  tug  contended  to 
be  the  fact  (the  text  is  not  entirely  clear),  we  think  it  is  erroneous.  The 
reasons  which  induce  us  to  affirm  the  decision  may  be  briefly  stated. 
The  night  was  good  for  seeing  lights.  The  schooner  saw  the  tug 
when  she  was  coming  in  past  the  lightship  on  her  first  starboard  tack. 
The  tug  saw  the  schooner  while  the  latter  was  on  her  port  tack  from 
the  Breakwater  over  towards  the  Overfalls  Shoal,  more  than  15  minutes 
before  she  came  about  on  her  second  starboard  tack.  Both  vessels 
were  navigating  in  plain  sight  of  each  other's  lights,  each  knowing  of 
the  other's  presence,  and  with  plenty  of  sea  room.  Under  these  cir- 
cumstances improper  navigation  must  have  been  the  cause  of  the  col- 
lision. Inasmuch  as  the  rules  required  the  schooner  to  hold  her 
course  and  the  tug  to  keep  her  tow  clear  of  that  course,  while  in  fact 
the  schooner  did  hold  her  course  until  in  the  jaws  of  collision,  she  tried 
to  come  about,  and  missed  stays,  encountering  the  Drifton,  which  was 
actually  in  her  course,  it  would  be  natural  to  find  that  the  improper 
navigation  was  by  the  tug,  which  failed  to  haul  the  Drifton  clear  of  that 
course.  In  defense  it  is  urged  that  the  schooner  failed  to  avoid  obvi- 
ous danger,  and  misled  the  tug  as  to  her  course  till  it  was  too  late  for 
the  tug  to  keep  her  tow  out  of  that  course.  It  is  charged  that  the 
schooner  failed  to  keep  a  proper  lookout.  The  evidence,  however,  fails 
to  sustain  this  charge.  The  schooner  saw  the  tug  long  before  the 
collision,  saw  her  repeatedly,  the  lookout  reported  her,  and  the  navigat- 
ing officers  made  out  her  lights,  and  therefore  knew  she  had  more  tfian 
one  vessel  in  tow,  and  that  the  length  of  the  tow  exceeded  600  feet. 
They  also  made  out  the  lights  on  two  of  the  barges.  In  the  face  of 
such  testimony  it  cannot  be  held  that  there  was  any  failure  by  the 
schooner  to  maintain  a  careful  .lookout.  The  fact  that  no  one  on  the 
schooner  made  out  the  third  barge  or  her  lights  until  too  late  to  avoid 
her  is  not  persuasive  to  the  contrary  in  view  of  the  circumstance  that 
there  is  no  evidence  that  the  Drif ton's  lights  were  sufficient,  while  there 
is  evidence  of  their  dimness. 

The  main  contention  for  the  defense  is  that  after  the  schooner  had 
crossed  the  bows  of  the  tug,  standing  to  the  eastward  on  the  port  tack, 
she  failed  to  run  her  tack  out  and  came  about  too  soon,  thus  improp- 
erly embarrassing  the  tug.  The  schooner's  explanation  is  that  she  was 
as  close  to  the  Overfalls  Shoals  as  her  navigator  thought  it  prudent 
to  go.  It  is  not  necessary  to  determine  whether  this  be  so  or  not,  and 
the  testimony,  read  in  connection  with  the  chart,  would  seem  to  indicate 
that  she  might  have  stood  on  further  without  risk  of  stranding.  A  sail- 
ing vessel,  even  with  abundant  sea  room  ahead,  is  not  bound  to  run  out 
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her  tacks  when  navigating  in  the  vicinity  of  another  vessel.    In  The 
Coe  F.  Young,  49  Fed.  167,  1  C.  C.  A.  219,  this  court  said: 

"The  sloop  was  entitled  to  assume  that  the  tug  was  navigating  with  a 
proper  lookout,  and  with  reasonable  attention  to  the  obligations  laid  upon 
her.  If,  under  that  assumption,  the  sloop's  maneuver  was  not  calculated 
to  mislead  or  embarrass  the  tug,  it  is  immaterial  whether  or  not  she  ran 
out  her  port  tack.  The  testimony  shows  that  she  had  gone  about  and  filled 
upon  the  starboard  tack  before  collision.  The  disputed  question  is  whether 
there  was  abundant  time  and  space- to  enable  the  tug,  seeing  her  maneuver, 
to  keep  out  of  the  way." 

And  we  held  the  tug  liable  because  the  sloop  had  sailed  on  her  new 
tack  a  distance  which  gave  the  tug  ample  time  to  conform  her  own 
navigation  to  the  sloop's  course,  if  she  had  seen  the  latter  come  about 
as  she  should  have  done.  In  the  cause  at  bar  Ihe  navigator  of  the 
schooner  did  not  come  about  immediately  after  crossing  the  tug's 
bow.  According  to  the  testimony  of  those  on  the  tug  he  held  on  for 
16  minutes  longer,  till  he  ran  out  of  their  sight,  and  it  was  10  or  16 
minutes  after  that  when  they  saw  him  coming  back  on  the  starboard 
tack.  He  ran  so  far  to  tfie  eastward  that,  when  he  did  come  about, 
his  new  course,  without  the  slightest  assistance  from  the  tug,  carried 
him  so  far  astern  of  her  that  he  would  easily  have  cleared  the  second 
tow,  which,  because  of  the  insufficient  light  on  the  Drifton,  was  the 
last  one  he  expected  to  find.  The  propriety  of  his  navigation  is  to  be 
tested  by  the  conditions  under  which  it  was  decided  upon.  He  was 
not  in  fault  for  not  making  out  the  lights  of  the  Drifton  before  he 
came  about.  He  was  far  enough  to  the  eastward  to  clear  all  he  had 
seen,  or  had  reason  to  expect,  and  he  was  entitled  to  rely  on  assistance 
from  the  tug  as  soon  as  his  new  course  was  taken.  The  navigator 
of  the  tug  did  not  see  the  schooner  come  about.  How  long  afterward 
it  was  before  he  again  picked  her  up  is  not  entirely  clear.  His  naviga- 
tion, however,  is  to  be  tested  by  what  he  was  bound  to  expect.  He 
knew  she  was  beating  in,  and  that  there  were  shoals  to  the  eastward, 
which  might  be  expected  to  set  her  on  the  starboard  tack  again.  On 
a  night  such  as  this  her  lights  could  have  been  seen  soon  after  she  was 
on  the  new  course.  The  tug's  course  was  known.  The  northerly 
limit  of  the  schooner's  course  beating  up  on  a  wind  not  exactly  steady, 
but  blowing  freshly  from  a  general  north-northeasterly  direction,  was 
reasonably  inferable.  If  the  enormous  length  of  the  tow  made  it  doubt- 
ful whether  the  schooner  could  clear  it  while  holding  her  new  course, 
it  was  for  the  tug  to  shape  her  own  course  so  that  the  schooner  would 
not  collide  with  the  tow.  The  witnesses  for  the  tug  undertake  to  show 
that  when  the  schooner  was  sighted  on  her  new  course  there  were  no 
indications  of  danger ;  that  both  vessels  were  red  to  red,  and  moving 
on  substantially  opposite  courses.  In  our  opinion,  the  weight  of  evi- 
dence is  to  the  contrary.  The  witnesses  from  the  schooner  all  testify 
that  after  they  got  about,  and  shaped  the  new  course,  the  tug  was  on 
their  starboard  bow,  and  thus  red  to  green.  Moreover,  it  is  very  evi- 
dent that  the  vessels  were  not  on  opposite  courses  with  that  wind.  Put- 
ting them  dn  crossing  courses  (remembering  that  the  tug  concedes  that 
when  the  schooner  was  seen  again  on  her  new  tack  she  was  still  on  the 
port  bow  of  the  tug),  it  will  be  found  that  after  the  change  of  course 
the  schooner's  green  light  must  have  been  exhibited  to  the  tug,  and  the 
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navigation  of  the  latter  should  have  been  conformable  thereto.  We 
concur  with  the  District  Judge  in  the  conclusion  that  a  "prudent  way 
for  her  to  navigate  was  to  starboard  her  helm  when  the  schooner  was 
made  out  on  her  own  port  bow,  and  pass  the  schooner  starboard  to  star- 
board." If  they  saw  her  green  light,  and  failed  to  make  this  change, 
their  navigation  was  faulty.  If  they  failed  to  see  the  green  light  be- 
cause after  she  had  passed  to  the  eastward  on  the  port  tack  they  eave 
themselves  no  more  concern  about  her  whereabouts,  and  therefore  kept 
no  lookout  for  her  return,  they  were  careless  in  that  respect. 
The  decree  of  the  District  Court  is  affirmed,  with  interest  and  costs. 


a34  Fed.  S61.) 

HUNTER  ▼.  UNITED  STATES. 

(drcult  Gonrt  of  Appeals,  Second  Circuit    Noveoiber  21,  1904.) 

No.  30. 

L  Customs  Duties— Classification— Envelopes— Manufactures  of  Paper. 
Pieces  of  paper  which  have  heen  cat  into  shapes  and  sizes  adapting 
them  to  be  folded  so  as  to  constitute  envelopes,  bnt  which  are  not 
shown  to  have  been  commercially  known  as  envelopes  at  and  prior  to 
the  time  of  the  passage  of  the  tariff  act  of  July  24,  1897,  c  11,  80  Stat. 
151  [U.  S.  Comp.  St  1901,  p.  1626],  are  not  dutiable  as  **paper  envelopes," 
under  paragraph  399,  Schedule  M,  fi  1,  of  said  act,  30  Stat  188  [U.  S. 
Comp.  St.  1901,  p.  1672],  but  as  manufactures  of  paper,  under  paragraph 
407,  30  Stat  189  [U.  S.  Comp.  St  1901,  p.  1673]. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

This  cause  comes  here  upon  appeal  from  a  decision  of  the  Circuit 
Court,  Southern  District  of  New  York  (126  Fed.  894),  affirming  a  de- 
cision of  the  Board  of  General  Appraisers  (G.  A.  4,768,  T.  D.  22,497), 
which  sustained  the  collector  of  the  port  of  New  York  as  to  the  rate 
of  duty  on  certain  merchandise  imported  under  the  tariff  act  July  24, 
1897,  c.  11,  30  Stat  151  [U.  S.  Comp.  St  1901,  p.  1626]. 

W.  W.  Smith,  for  appellant. 

D.  Frank  Lloyd,  for  the  United  States. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

LACOMBE,  Circuit  Judge.  The  articles  in  question  might  appro- 
priately be  described  as  "envelope  blanks."  They  consist  of  pieces 
of  paper  which  have  been  cut  by  machinery  into  certain  appropriate 
shapes  and  sizes,  which  adapt  them  to  be  folded  so  as  to  constitute 
envelopes  of  desired  shapes  and  sizes.  They  were  assessed  for  duty 
under  paragraph  407,  Act  July  24,  1897,  c.  11,  Schedule  M,  §  1,  30 
Stat  189  [U.  S.  Comp.  St.  1901,  p.  1673],  as  "manufactures  of  paper, 
or  of  whidi  paper  is  the  material  of  chief  value,  not  specially  provided 
for  in  this  act"  It  is  not  disputed  that  they  are  manufactures  of  pa- 
per; the  only  question  in  the  case  being  whether  they  have  been 
manufactured  into  the  articles  provided  for  in  paragraph  399  (30 
Steit  188  [U.  S.  Comp.  St  1901,  p.  1672]),  which  reads  as  follows: 

**899.  Paper  envelopes,  plain,  twenty  per  centum  ad  valorem;  if  embossed, 
printed,  tinted  or  decorated,  35  per  centum  ad  valorem." 
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The  Standard  Dictionary  defines  "envelope"  as  "a  case  or  wrapper, 
usually  of  paper,  with  gummed  edges  for  sealing,  in  which  a  letter  or 
like  may  be  sent  through  the  mail  or  inclosed  for  any  purpose."  Mani- 
festly the  paper  blank  is  not  within  this  definition.  A  second  and 
broader  definition  is  also  given:  "Any  inclosing  integument  or  cov- 
ering. A  wrapper."  Broad  though  this  is — and  it  is  comprehensive, 
enough  to  cover  a  pea  pod  or  a  chestnut  burr — it  would  not  include 
a  mere  piece  of  cloth,  paper,  or  what  not,  however  convenient  its  shape 
and  size,  until  it  was  actually  put  to  use  as  a  wrapper,  thus  becoming 
an  "inclosing"  integument  or  covering.  In  common  everyday  speech, 
the  word  "envelope"  is  used  as  implying  the  actual  case  or  wrapper,  of 
paper  or  cloth,  in  which  a  letter  or  the  like  may  be  inclosed.  The 
"blanks"  here  imported  have  not  yet  become  sudi  case  or  wrapper, 
even  though  they  may  be  of  such  shape  and  size  as  to  unfit  them  for 
other  purposes.  It  is  still  necessary  to  fold  over  the  flaps,  and  to  ap- 
ply gum  to  the  edges  of  some  of  them,  and  actually  to  stick  together  the 
side  and  bottom  flaps.  These  are  substantial  steps  in  the  process  of 
manufacture — ^manifestly  more  substantial  than  was  the  mere  act  of 
cutting  the  individual  veil  from  the  roll  of  veils  in  Oppenheimer  v. 
United  States,  GG  Fed.  52,  13  C.  C.  A.  327,  on  which  appellant  relies. 
Nor  is  appellant's  contention  sustained  by  Isaacs  v.  Jonas,  148  U.  S. 
648,  13  Sup.  Ct.  677,  37  L.  Ed.  696,  in  which  packages  of  cigarette 
papers,  and  the  paper  covers  therefor,  imported  separately  with  the 
intention  of  pasting  them  together  after  they  were  withdrawn  and 
before  selling,  were  held  dutiable  as  "smoker's  articles."  It  was  said 
by  the  court  that: 

"The  mere  pasting  together  of  *the  papers  and  the  covers  was  In  no  proper 
sense  a  process  of  manufacture,  and  did  not  change  the  use  or  the  character 
of  the  articles." 

But  that  language  is  to  be  interpreted  in  the  light  of  the  facts  in  the 
case  then  under  consideration.     It  was  held  that: 

"The  leaves  of  paper  were  fit  for  nothing  else  but  to  be  made  into  cigarettes, 
and  smoked  with  the  tobacco  wrapped  in  them ;  and  they  were  used  In  the 
same  way,  whether  never  put  into  a  cover  at  all,  or  first  pasted  Into  a  cover^ 
and  afterwards  torn  out  one  by  one.  The  covers  were  fit  for  nothing  except 
to  hold  and  protect  the  papers  until  made  by  the  smoker  into  cigarettes." 

Evidently  the  court  was  of  the  opinion  that  packages  and  covers  were 
equally  "smoker's  articles,"  and  therefore  held  that  their  character 
was  not  changed  by  merely  pasting  them  together. 

There  remains  the  question  of  commercial  designation.  The  Board 
of  General  Appraisers  found  that  "the  merchandise  is  known  as  'flat 
envelopes,*  but  have  to  be  folded  and  gummed  to  make  them  the  en- 
velope of  commerce."  The  testimony  of  the  single  witness  who  testi- 
fied does  not  bear  out  this  finding.  He  said  that  in  trade  there  were 
two  kinds  of  envelopes  (flat  envelopes,  such  as  the  importation,  and  fold- 
ed envelopes,  of  which  he  produced  a  sample),  and  that,  in  ordering 
those  goods  or  in  describing  them,  no  other  term  is  used  except  the  term 
"envelopes"  (flat  envelopes  or  folded  envelopes,  as  the  case  may  be). 
There  is  no  testimony  in  the  case  upon  which  any  finding  of  trade  desig- 
nation can  be  made.  The  witness  properly  qualified  himself  by  stating 
that  he  had  been  engaged  in  the  paper  business  since  1883,  but  he  was 
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asked  only  as  to  present  meanings  of  the  terms  used  in  that  trade.    No 
question  was  put  tending  to  elicit  whether  there  was  any  special  trade 
meaning  of  the  word  **envelopes"  at  and  immediately  prior  to  the 
passage  of  the  act  of  1897. 
The  decisic«i  of  the  Circuit  Court  is  affirmed. 


a34  Fed.  363.) 

GORMAN-WRIGHT  CO.  et  al.  v.  WRIGHT. 

(Circidt  Court  of  Appeals,  Fourth  Circuit    November  15,  1904.) 

No.  646. 

1  CoBPOBATioNs— Pledge  of  Stock— Rights  of  Pledgee. 

A  pledgee  of  stock  has  such  an  equitable  interest  therein  as  will  en- 
title him  to  be  heard  in  a  court  of  equity,  to  the  same  extent,  at  least, 
as  the  pledgor,  concerning  its  preservation  and  the  protection  of  liis  in- 
terests therein. 

Z  C0UBTS--JUBISDICTI0N    OF  FeDEBAL  CoURT— DIVERSE   CITIZENSHIP. 

Under  Act  Cong.  March  3,  1887.  o.  373,  24  Stat.  552,  as  corrected  by 
Act  Aug.  18,  1888,  c.  866,  25  Stat  433  [U.  S.  Comp.  St.  1901,  p.  508],  with- 
drawing from  the  cognizance  of  the  Circuit  and  District  Courts  any  suit 
by  an  assignee  on  a  promissory  note  or  other  chose  in  action,  unless  such 
suit  might  have  been  prosecuted  in  such  court  if  no  assignment  had  been 
made,  a  pledgee  of  stock  cannot,  on  account  of  the  diverse  citizenship 
existing  between  himself  and  the  corporation,  sue  the  corporation  In  the 
federal  court  for  the  appointment  of  a  receiver  where  his  pledgor  is  a 
resident  of  the  state  of  which  the  corporation  is  a  citizen. 

[Ed.  Note. — Diverse  citizenship  as  a  ground  of  federal  Jurisdiction,  see 
notes  to  Shipp  v.  Williams,  10  C.  O.  A.  249 ;  Mason  v.  Dullagham,  27  C 
C.  A.  298.] 

3.  Same— AppEALr— Denial  of  Jurisdiction. 

Where  the  record  before  the  Circuit  Court  of  Appeals  clearly  shows 
the  want  of  Jurisdiction  of  the  federal  courts  in  the  premises,  it  is  its 
duty  to  deny  Jurisdiction  on  its  own  motion  if  the  question  Is  not  raised 
by  appellant 

[Ed.  Note. — For  cases  in  point,  gee  vol.  13,  Cent.  Dig.  Courts,  §S  816,  818.] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Virginia,  in  Equity. 

G.  A.  Hanson  and  A.  L.  Holladay,  for  appellants. 
H.  A.  Foushee  and  S.  S.  P.  Patteson  (J.  S.  Manning,  on  the  brief), 
for  appellee. 

Before  GOFF,  Circuit  Judge,  and  MORRIS  and  PURNELL,  Dis- 
trict Judges. 

GOFF,  Circuit  Judge.  This  is  an  appeal  from  a  decree  of  the  Cir- 
cuit Court  of  the  United  States  for  the  Eastern  District  of  Virginia, 
by  which  a  receiver  was  appointed,  with  directions  to  take  possession  of 
the  stocks,  money,  bonds,  and  other  assets  of  the  corporation  known 
as  the  Gorman- Wright  Company.  The  appellee,  R.  H.  Wright,  com- 
plainant below,  was,  when  he  filed  his  bill,  neither  a  creditor  of  said 
company,  nor  a  stockholder  in  the  same,  but  was,  as  he  alleged  in  his 
bill,  a  pledgee  of  100  shares  of  the  capital  stock  of  that  company,  of 
the  par  value  of  $100  each ;  the  same,  having  been  transferred  to  him 

Tl.  Rights  and  liabilities  of  pledgees  and  distributees  of  corporate  stod^l^ 
see  note  to  Frater  v.  Old  Nat.  Bank,  42  0.  C.  A.  135.  ^'9'^'^®  ^^^ 


346  67  C.  C.  A.  REPORTS. 

by  J.  N.  Gorman,  one  of  the  defendants  below,  as  collateral  security 
only  for  the  payment  of  a  certain  sum  of  money  due  the  appellee  by 
said  Gorman  for  said  stock,  which  he  had  purchased  from  Wright. 
The  appellee  is  a  citizen  and  resident  of  the  state  of  New  York.  The 
Gorman- Wright  Company,  one  of  the  appellants,  is  a  corporation  or- 
ganized under  the  laws  of  the  state  of  Virginia;  having  its  principal 
office  at  Richmond,  in  the  Eastern  District  of  that  state.  J.  N.  Gor- 
man, the  other  appellant,  is  a  citizen  and  resident  of  the  Eastern  Dis- 
trict of  Virginia.  The  bill  charges  that  the  Gorman- Wright  Company 
is  greatly  indebted,  that  it  has  been  improperly  and  carelessly  managed, 
that  its  board  of  directors  has  failed  to  properly  discharge  the  duties  re- 
quired of  it,  that  the  company  is  in  fact  insolvent,  and  that,  unless  a 
court  of  equity  intervenes  by  taking  charge  of  the  assets  of  the  com- 
pany, the  creditors  and  stockholders  of  the  same  would  suflFer  great 
loss,  to  the  damage  of  the  complainant,  who  would  thereby,  as  pledgee 
of  said  100  shares  of  stock,  lose  the  security  he  had  contracted  for. 
The  prayer  of  the  bill  was  for  the  appointment  of  a  receiver  for  the 
care  and  protection  of  the  assets  of  the  company,  for  the  sale  of  the 
same,  and  the  proper  distribution  of  the  proceeds  among  those  entitled 
thereto.  An  injunction  was  also  asked  tor,  inhibiting  the  officers  and 
agents  of  said  company  from  in  any  manner  interfering  with  the  re- 
ceiver in  the  discharge  of  his  duties  as  such  official.  The  appellee,  as 
stated,  did  not  claim  to  be  a  creditor  of  the  Gorman-Wright  Company, 
but  alleged  that  he  was  a  creditor  of  J.  N.  Gorman ;  nor  did  he  claim  to 
be  a  stockholder  of  that  company,  except  as  the  assignment  of  said 
stock  to  him  by  Gorman  as  collateral  security,  before  mentioned,  would 
make  him  a  stockholder.  The  court  below,  on  consideration  of  the 
bill,  exhibits,  and  affidavits,  granted  the  prayer  of  the  bill,  by  appoint- 
ing the  receiver  and  issuing  the  injunction  asked  for.  From  this  de- 
cree the  appeal  we  now  consider  was  allowed. 

The  appellants  insist  that  the  court  below  did  not  have  jurisdiction 
of  the  case  made  by  the  bill.  The  appellee  maintains  that,  as  pledgee 
of  the  stock  transferred  to  him  as  collateral  security,  he  was  entitled 
to  the  aid  of  a  court  of  equity  in  protecting  his  interest  therein,  and  that 
the  court  below  had  jurisdiction  because  of  the  citizenship  of  the 
parties. 

We  think  it  beyond  question  that  the  pledgee  of  stock  has  such  an 
equitable  interest  in  it  as  will  entitle  him  to  be  heard  in  a  court  of 
equity  concerning  its  preservation,  and  the  protection  of  his  interests 
therein,  to  the  same  extent,  at  least,  as  the  stockholder  pledging  it 
would  have.  2  Thomp.  Corp.  §  2657 ;  22  A.  &  E.  Ency.  of  Law  (2d 
Ed.)  907 ;  2  Kent's  Com.  (14th  Ed.)  349.  But  while  it  is  true  that  the 
pledgee  of  stock  may  sue  in  equity  concerning  it,  with  the  same  rights 
and  privileges  that  the  pledgor  had,  does  it  follow  that  the  court  below 
had  jurisdiction  of  this  case?  It  appears  from  the  bill  that  the  pledgor, 
J.  N.  Gorman,  is  a  citizen  of  the  state  of  Virginia,  and  that  the  Gorman- 
Wright  Company  is  likewise  a  citizen  of  that  state.  There  can  be  no 
doubt  but  that  Wright,  as  the  pledgee  of  Gorman,  can  maintain  a  suit 
against  him  as  pledgor,  in  conjunction  with  the  Gorman- Wright  Com- 
pany, in  the  proper  court  of  the  state  of  Virginia ;  but  it  does  not  fol- 
low that  Wright  can  also  sue  his  pledgor  and  that  company  in  th^ 
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Circuit  G>urt  of  the  United  States  for  that  state.  Can  Gorman,  a 
citizen  of  Virginia,  and  a  resident  of  the  Eastern  District  thereof,  sue 
the  Gorman-Wright  Company,  also  a  citizen  of  Virginia,  doing  business 
in  the  Eastern  District  thereof,  in  the  Circuit  Court  of  the  United 
States  for  that  district?  Certainly  not.  Then  can  Wright,  as  pledgee 
of  Gorman,  sue  in  a  jurisdiction  where  Gorman  himself  could  not 
have  maintained  a  suit?  Clearly  not,  for  the  statute,  in  express  terms, 
prohibits  it. 

By  the  first  section  of  the  act  of  March  3,  1887,  c.  373,  24  Stat. 
552,  relating  to  the  jurisdiction  of  Circuit  Courts  of  the  United  States, 
as  corrected  by  the  act  of  August  13,  1888,  c.  866,  25  Stat.  433  [U.  S. 
Comp.  St.  1901,  p.  508],  no  Circuit  or  District  Court  has  cognizance 
of  any  suit  to  recover  the  contents  of  any  promissory  note  or  other 
chose  in  action,  in  favor  of  any  assignee,  unless  such  suit  might  have 
been  prosecuted  in  such  court  to  recover  said  contents  if  no  assign- 
ment or  transfer  had  been  made.  This  provision  of  the  statute  has 
been  construed  in  a  number  of  cases,  and  its  meaning  declared  to  be 
that  no  assignee,  or  person  occupying  the  position  of  assignee,  can 
bring  a  suit  in  a  Circuit  Court  of  the  United  States,  unless  such  suit 
might  have  been  prosecuted  by  the  assignor  if  no  assignment  had 
been  made;  and  the  Supreme  Court  of  the  United  States  has  held  that: 

'The  term  'assignee/  in  the  statute,  covers  not  merely  persons  to  whom  is 
technically  transferred  the  contract  in  controversy,  but  any  one  who,  by 
vlrtne  of  a  transfer  to  him,  can  claim  its  beneficial  interests."  Plant  Invest- 
ment €k>.  V.  Jaoksonvllle,  Tampa  &  Key  West  Railway  (Company,  152  U.  S.  71, 
14  Sup.  St  483,  38  L.  Ed.  358. 

We  therefore  find  ourselves  compelled  to  regard  Wright  as  the 
assignee  of  Gorman,  and  to  hold,  quoad  the  question  of  jurisdiction, 
the  stock  so  in  his  hands  was  a  chose  in  action,  within  the  meaning  of 
said  jurisdictional  statute;  and  hence  it  follows  that,  as  Gorman 
could  not  have  sued  in  the  court  below  concerning  the  same,  Wright, 
his  assignee,  was  also  without  that  privilege.  Newgass  v.  New  Or- 
leans (C.  C.)  33  Fed.  196 ;  Rollins  v.  Chaffee  Co.  (C.  C.)  34  Fed.  91 ; 
Wilson  v.  Knox  County  (C.  C.)  43  Fed.  481 ;  Church  et  al.  v.  Citizc  s' 
St.  R.  Co.  et  al.  (C.  C.)  78  Fed.  526 ;   Barksdale  et  al.  v.  Finney  et  al., 

14  Grat.  338 ;  Sere  &  Leralde  v.  Pitot  et  al.,  6  Cranch,  332,  3  L.  Ed. 
240 ;  Sheldon  and  Wife  v.  Sill,  8  How.  441,  12  L.  Ed.  1147 ;  Corbin 
V.  County  of  Black  Hawk,  105  U.  S.  659,  26  L.  Ed.  1136;  King 
Bridge  Co.  v.  Otoe  County,  120  U.  S.  225,  7  Sup.  Ct.  552,  30  L.  Ed. 
633 ;  Shoecraft  v.  Bloxham,  124  U.  S.  730,  8  Sup.  Ct.  686,  31  L.  Ed. 
574;  Metcalf  v.  Watertown,  128  U.  S.  586,  9  Sup.  Ct.  173,  32  L.  Ed. 
543;  Parker  v.  Ormsby,  141  U.  S.  81,  11  Sup.  Ct.  912,  35  L.  Ed.  654; 
New  Orleans  v.  Benjamin,  153  U.  S.  411,  14  Sup.  Ct  905,  38  L.  Ed. 
764;  Mexican  National  Railroad  Company  v.  Davidson,  157  U.  S.  201, 

15  Sup.  Ct.  563,  39  L.  Ed.  672. 

The  appellee,  who  claimed  the  right  to  sue  by  virtue  of  an  assign- 
ment made  to  him,  should  have  shown  affirmatively  in  his  bill  that 
both  he  and  his  assignor  were  citizens  of  a  state  or  states  other  than 
the  state  of  which  the  Gorman-Wright  Company  was  a  citizen,  as  the 
jurisdiction  he  sought  was  based  on  the  citizenship  of  the  parties.    In 
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fact,  his  bill  shows  to  the  contrary,  for  he  alleges  that  his  assignor  and 
the  Gorman-Wright  Company  are  citizens  of  the  same  state. 

If  the  question  of  jurisdiction  had  not  been  raised  by  the  appellant, 
it  would  have  been  the  duty  of  this  court  to  have  denied  its  own  juris- 
diction on  its  own  motion,  because  the  record  before  us  clearly  shows 
it.  Reaching  this  conclusion,  it  is  not  necessary  that  we  should  con- 
sider the  other  assignments  of  error.  There  is  error  in  the  decree  com- 
plained of,  and  it  will  be  reversed,  and  this  case  will  be  remanded,  with 
directions  to  the  court  below  to  dismiss  the  bilL 

Reversed. 


(134  Fed.  366.) 

SCRIVEN  et  aL  v.  NORTH  et  aL 

(Circuit  Court  of  Appeals,  Fourth  Circuit    November  15,  1004.) 

No.  526. 

1,  AppEAii— Final  Decision— Decbee  in  Part  Final  and  in  Pabt  Intkb- 

LOCUTOBT. 

Where  a  bill  In  a  Circuit  Court  set  up  four  distinct  causes  of  action, 
one  for  infringement  of  a  patent,  one  for  infringement  of  a  trade-mark, 
and  two  for  unfair  competition,  a  decree  dismlBsing  the  bill  as  to  the 
first  three  causes  of  action  is  a  "final  decision"  thereon.  In  such  sense 
as  to  be  appealable,  although  as  to  the  fourth  cause  of  action  the  bill 
Is  sustained  and  an  accounting  is  directed  thereunder. 

[FA.  Note. — Finality  of  Judgment  for  purpose  of  review,  see  notes  to 
Central  Trust  Co.  v.  Madden,  17  C  C.  A.  238,  and  Prescott  &  A.  C.  Ry. 
Co.  V.  Atchison,  T.  &  S.  F.  R.  Co.,  28  C.  C.  A.  482.] 

2.  Unfaib  Competition—Imitation  of  Dbess— Intent  to  Deceive. 

Complainants  established  the  manufacture  of  a  peculiar  style  of  men's 
drawers,  having  a  strip  of  elastic  knitted  material  inserted  at  the  seams. 
The  body  of  the  garment  was  white,  and  the  seam  strips  made  of 
Egyptian  yarn,  the  natural  color  of  which  is  yellow  or  buff,  and  which 
was  selected  deliberately  and  because  of  its  distinctive  color.  Complain- 
ants also  adopted  the  name  "Scrlven's  Elastic  Seam."  and  the  arbitrary 
number  "50,'*  which  were  stamped  upon  each  garment  Thirteen  years 
or  more  later,  and  after  complainants'  garment  had  become  well  known 
by  reason  of  such  distinctive  features,  and  had  acquired  a  high  reputa- 
tion and  large  sale  on  its  merits,  defendants  began  the  manufacture 
and  sale  of  an  inferior  and  cheaper  garment,  but  having  the  same  gen- 
eral appearance.  They  were  stamped  with  the  words  "Standard  Stretchy 
Ream"  and  the  same  numeral,  "50,"  in  a  style  imitating  that  of  com- 
plainants. When  complainants  changed  the  form  of  their  stamp,  de- 
fendants changed  theirs  to  correspond.  They  also  advertised  their 
goods  as  "Elastic  Seam  Drawers."  In  some  cases  defendants  also  used 
a  cheaper  domestic  yarn  In  making  the  seam  strips,  dyed  to  imitate  the 
Egyr>tlan  yarn  used  by  complainants.  Held  that,  aside  from  any  ques- 
tion of  trade-mark  or  of  defendants'  right  to  make  and  sell  their  goods 
without  resorting  to  deception,  such  facts  showed  a  deliberate  Inten- 
tion to  deceive  purchasers  by  palming  off  their  goods  as  those  of  com- 
plainants, which  constituted  unfair  competition,  and  entitled  complain- 
ants to  an  Injunction;  It  being  further  shown  that  purchasers  were  In 
fact  deceived,  and  that  defendants'  goods  were  largely  advertised  and 
sold  by  dealers  as  "Scriven's." 

[Ed.  Note. — Unfair  competition,  see  notes  to  Scheuer  v.  Mueller,  20  C. 
C.  A.  163,  and  Lare  v.  Harper  &  Bros.,  30  C.  C.  A.  37ai 

8.  Same— Grounds  fob  Relief. 

The  general  principle  that  no  man  has  a  right  to  pass  off  his  goods  as 
and  for  the  goods  of  another  is  broader  rirsn  the  rules  applicable  to 
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itrlct  trade-mark,  and  extends  to  all  cases  of  unfair  competition;  the 
difference  between  cases  for  infringement  of  trade-mark  and  those  for 
relief  against  unfair  competition  being  mainly  in  the  matter  of  proof, 
the  imitation  of  a  trade-mark  raising  a  conclusion  presumptive  of  fraud, 
while  in  cases  of  tmfair  competition  actual  fraud  or  misleading  of  the 
public,  or  conduct  calculated  and  intended  to  mislead  it,  must  be  shown 
by  the  proofs. 

i  Patents— Infbingement— Undergarments. 

The  Scriven  patents,  No.  378,465  and  No.  472.555,  each  for  Improve- 
ments in  undergarments,  construed,  and  held  not  infringed. 

Appeal  from  the  Circuit  G)urt  of  the  United  States  for  the  District 
of  Maryland. 
For  opinion  below,  see  124  Fed.  894. 

Arthur  V.  Briesen  (Edwd.  N.  Rich  and  Henry  M.  Turk,  on  the  brief), 
for  appellants. 
Edgar  H.  Gans  and  W.  Calvin  Chesnut,  for  appellees. 

Before  GOFF,  Circuit  Judge,  and  BRAWLEY  and  PURNELL, 
District  Judges. 

BRAWLEY,  District  Judge.  The  bill  of  complaint  charged  the 
defendants  with  the  infringement  of  two  patents  for  certain  improve- 
ments in  undergarments,  and  asked  for  an  injunction  and  an  account- 
ing. It  also  charged  the  infringement  of  certain  trade-marks  or  trade- 
names, and  asked  an  injunction  restraining  the  same  and  damages  re- 
sulting therefrom.  It  charged,  also,  unfair  competition  in  trade  in 
making  and  stamping  the  garments  in  question,  alleged  to  be  infringe- 
ments of  the  patents.  It  charged,  also,  unfair  competition  in  trade  in 
using  a  box  of  peculiar  style. 

The  decree  of  the  court  below  was:  (1)  That  the  defendants  had 
not  infringed  the  letters  patent,  or  either  of  them,  and  directed  that 
the  bill,  in  so  far  as  it  relates  to  each  and  both,  be  dismissed.  (2)  That 
complainants  had  no  valid  trade-mark,  and  that  defendants  had  not 
infringed  any  rights  of  complainants  in  so  far  as  related  to  the  alleged 
trade-mark,  and  directed  that  the  bill  be  dismissed.  (3)  That  defend- 
ants had  not  infringed  or  violated  any  rights  of  complainants  in  the 
manufacture  of  the  garments  mentioned,  and  directed  that  the  bill  be 
dismissed  in  so  far  as  it  sought  to  enjoin  or  in  any  wise  interfere  with 
the  manufacture  and  sale  of  said  garments  by  the  defendants.  (4) 
It  held  that  the  defendants  had  put  up  and  offered  for  sale  the  drawers 
made  by  them  in  boxes  made  in  imitation  of  those  adopted  by  the 
complainants;  that  the  imitation  was  intentional  and  for  the  purpose 
of  unfair  competition,  to  enable  the  defendants'  goods  to  be  deceptively 
substituted  for  complainants'  goods;  and  therefore  enjoined  and  re- 
strained the  defendants  from  selling  their  garments  in  boxes  resem- 
bling or  imitating  complainants'  boxes,  and  decreed  that  the  complain- 
ants recover  the  damages  which  defendants  had  caused  by  their  un- 
lawful and  unfair  competition,  and  referred  it  to  a  master  to  take  an 
account  of  defendants*  said  profits  and  to  make  an  assessment  of  dam- 
ages sustained  by  complainants  by  reason  of  such  unlawful  and  un- 
fair competition  in  trade — the  decree  closing  in  these  words : 

**Tlie  matter  of  costs  is  reserved  for  final  consideration  by  the  coinrt  on 
the  coming  in  of  ttie  master's  report  and  tlie  final  decree.*' 
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The  complainants  appeal  from  all  of  that  part  of  the  decree  which 
orders  the  bill  of  complaint  to  be  dismissed,  and  we  are  met  on  the 
threshold  by  a  motion  to  dismiss  the  appeal  on  the  groimd  that  the 
decree  was  not  a  final  decree.  The  act  establishing  this  court  pro- 
vides that  it  shall  "exercise  appellate  jurisdiction  to  review  final  de- 
cisions in  Circuit  Courts."  It  has  been  held  that  the  phrase  "final 
decisions"  is  equivalent  to  the  words  "final  judgments  and  decrees" 
in  the  act  governing  appeals  to  the  Supreme  Court.  Act  Feb.  18, 
1895,  c  96,  28  Stat.  666,  amended  the  original  act,  so  as  to  allow  ap- 
peals in  certain  cases  from  interlocutory  decrees,  where  an  injunction 
shall  be  g^nted,  continued,  refused,  or  dissolved;  but  bv  act  June 
6,  1900,  c.  803,  31  Stat.  660  [U.  S.  Comp.  St.  1901,  p.  550],  section 
7  of  the  act  of  March  3,  1891  (26  Stat  828,  c.  517),  was  amended 
by  omitting  the  provisions  for  appeals  in  cases  where  an  injunc- 
tion is  refused  or  dissolved,  restoring  the  original  phraseology, 
without  mentioning  Act  Feb.  18,  1895.  As  our  jurisdiction  is  not  in- 
voked under  the  last-mentioned  act,  we  assume  that  it  is  conceded  that 
Act  June  6,  1900,  repeals  by  implication  this  amendment,  and  that  an 
appeal  does  not  lie  from  an  interlocutory  decree  denying  an  injunction. 
We  have,  then,  to  determine  whether  the  decree  appeal^  from  is  a  final 
decree. 

By  its  terms  it  is  not,  because  the  court  reserves  the  question  of  costs 
for  the  coming  in  of  the  master's  report  and  the  final  decree;  but 
whether  it  is  appealable  is  a  question  which  must  be  determined  by 
this  court  upon  a  consideration  of  what  was  done  by  the  lower  court 
in  essence,  and  not  by  the  name  given  to  it.  The  complainants  had  four 
separate  and  distinct  causes  of  action:  (1)  Infringement  of  patents; 
(2)  infringement  of  trade-marks ;  (3)  unfair  competition  in  the  manufac- 
ture and  sale  of  undergarments;  (4)  unfair  competition  as  to  the  use 
of  the  box.  As  to  the  three  first  mentioned,  the  decree  in  its  essence 
and  in  terms  is  final.  The  injunction  prayed  for  is  refused,  and  the 
bill  is  dismissed.  As  to  the  fourth  cause  of  action,  the  bill  is  retained 
and  an  account  ordered  to  be  taken.  Each  is  a  severable  matter  from 
the  other  subjects  of  controversy,  and  the  accounting  as  to  the  unfair 
competition  in  the  matter  of  the  boxes  does  not  affect  the  finality  of  the 
decree  as  to  the  three  other  distinct  and  separate  causes  of  action. 

The  general  rule  as  to  what  constitutes  a  final  decree  is  well  settled. 
It  must  so  far  terminate  the  litigation  between  the  parties  on  the  merits 
that  in  case  of  affirmance  nothing  would  remain  to  be  done  but  to  exe- 
cute the  judgment  or  decree ;  and  the  reason  for  the  rule  is  that  thereby 
a  multiplicity  of  appeals  in  the  same  case  is  prevented,  and  the  case  will 
not  be  heard  by  piecemeal.  There  are  some  exceptions  to  this  rule, 
among  the  earliest  of  which  is  Forgay  v.  Conrad,  6  How.  201,  12  L. 
Ed.  404,  which  is  generally  treated  as  exceptional.  The  object  of  the 
bill  in  that  case  was  to  set  aside  sundry  deeds  for  lands  and  slaves,  and 
for  an  account.  The  court  declared  the  deeds  to  be  fraudulent  and 
void,  directed  the  property  to  be  deFivered  up  to  complainant,  and  that 
the  master  take  an  account  of  the  profits.  It  was  held  that  the  decree 
was  appealable,  although  Chief  Justice  Taney  said:  "Undoubtedly 
it  is  not  final  in  the  strict  technical  sense  of  tluit  term.'* 
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The  opinion  in  that  case  went  largely  upon  the  ground  that  the  de- 
cree not  only  decided  the  title  to  the  property  in  dispute,  but  awarded 
execution.  The  reason  for  the  exception  seems  to  exist  here.  The 
complainants  assert  property  in  certain  patents.  That  property  is  the 
exclusive  right  to  use  it  and  for  a  limited  period,  and  the  decree  dis- 
missing the  complaint  annuls  the  patents  and  deprives  complainants  of 
their  rights  in  the  patents,  and  in  the  trade-marks,  which  they  claim 
as  property.  That  loss  may  be  irreparable,  for  a  material  part  of  that 
period  during  which  they  may  be  entitled  to  exclusive  use  is  gone  and 
camwt  be  regained. 

There  is  another  consideration  proper  to  be  taken,  and  that  is  that 
if  the  appeal  is  delayed  until  the  coming  in  of  the  master's  report  as  to 
the  boxes,  and  this  court  should  decide  that  the  complainant  was  enti- 
tled to  the  other  relief  asked  for,  there  would  have  to  be  a  new  account- 
ing, while  if  the  court  grants  the  relief  now  the  master  can  proceed 
with  it  coincidently  with  that  already  ordered.  Upon  the  whole,  we 
have  determined  not  to  dismiss  the  appeal. 

The  testimony  shows  that  in  the  year  1884  Jeremiah  A.  Scriven, 
manufacturer  of  underwear,  began  the  manufacture  of  a  new  style 
of  men's  drawers,  the  body  portion  of  which  was  of  white  jeans,  with 
tongitudinal  insertions  of  elastic  knitted  fabric  inside  and  outside  of 
the  legs  and  at  the  back.  Until  that  times  drawers  were  all  made  of  a 
uniform  color,  and  in  order  to  make  his  garments  distinctive  Scriven 
had  the  body  portion  of  his  garments  made  white  and  the  elastic  inser- 
tions yellow  or  buflF.  The  selection  of  this  buff  color  was  deliberate 
and  for  the  purpose  of  making  it  conspicuous  and  diflFerent  from  other 
similar  garments.  He  gave  these  drawers  the  name  of  "Elastic 
Seam,"  and  the  distinguishing  number,  "50,"  both  the  words  and  the 
number  being  stamped  upon  the  drawers.  These  drawers  were  first 
manufactured  under  Brown's  patent  of  1881,  of  which  Scriven  seems 
to  have  become  the  owner  about  that  time.  Subsequently  Scriven  ob- 
tained letters  patent  Nos.  378,465,  February  28,  1888,  and  472,555, 
April  12,  1892.  The  business  which  was  established  by  him  in  1884 
was  continued  by  a  firm  of  which  he  was  a  partner  until  1891,  when  the 
complainant  corporation,  of  which  Scriven  is  president,  was  formed 
and  took  over  the  business,  and  the  two  patents  in  suit  were  transferred 
to  the  corporation.  The  business  was  successful,  and  the  uniformity 
and  excellence  of  the  product,  which  came  to  be  known  and  sold  as 
the  "Scriven  Drawers,"  gave  them  a  valuable  reputation  in  the  market, 
and  the  trade  in  them  reached  large  proportions,  extending  throughout 
the  United  States.  At  the  expiration  of  the  Brown  patent  in  the  au- 
tumn of  1898,  the  defendants  and  a  nun^ber  of  manufacturers  began 
to  manufacture  and  to  put  upon  the  market  a  type  of  drawers  similar 
to  Scriven's.  The  drawers  manufactured  by  the  defendants  are  in- 
ferior in  quality  to  Scriven's  and  were  sold  much  cheaper.  Before  the 
aUeged  infringement  began  Scriven's  elastic  seam  drawers  sold  at  $8.50 
a  dozen.  The  defendants'  No.  50  drawers  were  sold  at  $3.75  a  dozen, 
and  their  No.  57  at  $4.25  a  dozen,  to  jobbers.  The  bill  of  complaint 
was  filed  March  26,  1901,  and  charged  infringement  of  patents,  in- 
fringement of  trade-marks,  and  unfair  competition. 
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We  will  consider  the  question  of  trade-marks  and  of  unfair  competi- 
tion together,  for  they  both  rest  upon  the  same  principle,  which  is  that 
no  man  has  a  right  to  pass  off  his  ^oods  upon  the  public  as  and  for  the 
goods  of  another,  or,  as  Mr.  Justice  Strong  says,  in  Canal  Company 
V.  Clark,  13  Wall.  311,  20  L.  Ed.  581,  considering  a  trade-mark  case: 

"The  essence  of  the  wrong  consists  in  the  sale  of  the  goods  of  one  manu- 
facturer or  vendor  as  those  of  another." 

The  defendant  North  testifies  that  under  professional  advice,  as  the 
Brown  patent  of  June,  1881,  had  expired  by  limitation,  he  commenced 
in  1899  the  manufacture  of  "what  is  now  known  as  our  Garland  No. 
57  jean  drawer.  This  drawer  is  the  exact  counterpart  of  Mr.  Scriven's 
No.  50  drawer" ;  and  again  he  says : 

"When  I  commenced  the  manufacture  of  Garland  No.  67  drawer  I  sent  out 
for  a  pair  of  Scrlven*s  drawers  and  made  the  Garland  No.  57  in  every  par- 
ticular like  theirs,  with  the  exception  that  I  put  pearl  buttons  on  the  Gar- 
land No.  57,  and  the  laced  back,  and  sewed  down  the  piece  in  the  crochet 
so  as  to  make  a  reinforce  out  of  it  I  also  stamped  the  drawer  with  an  oval 
stamp,  at  first  in  black  ink,  and  subsequently  in  blue  ink.  The  following  year 
(1900)  I  introduced  the  'Standard  Stretchy  Seam  Drawer'  to  the  trade,  and 
cheapened  it,  in  order  that  the  garment  might  be  sold  for  50  cents  retaiL  I 
cut  this  garment  with  the  one  seam  stomacher,  single  stitching  seam,  put  on 
pearl  buttons  and  laced  back,  and  stamped  it  in  blue  ink.  I  had  the  Soriven 
drawer  before  me  at  the  time,  and  endeavored  not  to  conflict  in  any  way  with 
their  'Elastic  Seam  Drawer  No.  50.'  This  drawer  as  manufactured  was  not 
Intended  to  be  put  in  competition  with  theirs." 

The  "Standard  Stretchy  Seam  Drawer  No.  50"  was  put  on  the  mar- 
ket and  sold  as  "No.  50 '  until,  after  the  commencement  of  this  suit, 
under  advice  of  counsel,  they  dropped  that  number.  Several  trade  jour- 
nals have  been  offered  in  evidence,  wherein  it  appears  that  North  Bros. 
&  Strauss,  under  the  heading,  printed  conspicuously,  of  "Elastic  Seam 
Drawer,"  announced  to  the  trade  that  they  have  "decided  to  place  on 
the  market  a  new  elastic  seam  jean  drawer,  to  be  known  as  the  'Stand- 
ard Stretchy  Seam  Drawer,  Lot  No.  50.' "  The  testimony  also  shows 
that  the  defendants'  drawers  have  elastic  insertions,  arranged  like  the 
Scriven  drawers  and  of  the  same  color,  buff  or  yellow.  This  elastic 
insertion  in  Scriven's  drawers  was  made  of  Egyptian  yam,  the  natural 
color  of  which  was  buff.  The  defendant  North  testifies  that  at  the 
time  he  was  being  examined  they  were  using  some  domestic  yams  dyed 
to  imitate  the  Egyptian  yams ;  that  he  did  not  know  the  yarn  was  dyed 
until  lately,  his  attention  being  called  to  it,  owing  to  its  cheapness; 
that  it  is  a  good  imitation,  but  it  does  not  answer  the  purpose  which 
the  Eg>'ptian  yarns  do,  on  account  of  the  fact  that  in  stretching  the  ank- 
lets it  takes  all  the  elasticity  out  of  them. 

The  designation,  "No.  50,"  of  Scriven's  drawers,  is  merely  an  arbi- 
trary one.  It  does  not  indicate  anything  as  to  the  size  of  the  drawers, 
but  in  the  trade  it  had  come  to  signify  Scriven's  standard  elastic  seam 
drawers,  so  that  a  purchaser  could  identify  it  by  that  number.  The 
testimony  is  abundant  that  at  the  time  of  the  commencement  of  this  suit 
complainants'  drawers  had  attained  a  high  reputation ;  that  they  were 
distinguished  from  all  other  drawers  then  upon  the  market  by  the  buff 
color  insertion  in  the  legs,  which  color  had  been  especially  selected  for 
the  purpose  of  so  distinguishing  them ;  that  they  were  marked  with  an 
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oval  stamp,  "Scriven's  Elastic  Seam,"  in  a  semicircle,  with  three  straight 
printed  lines  below  and  the  number,  "50."  A  copy  of  the  stamp  and 
a  copy  of  the  defendants'  stamp  will  show  that  the  defendants  used  a 
stamp,  "Standard  Stretchy  Seam,"  printed  in  a  semicircle,  with  three 
straight  printed  lines  and  the  number,  "50,"  below ;  the  stamps  closely 
resembling  each  other  in  shape,  in  the  like  number  of  straight  lines,  and 
in  the  numeral,  as  will  appear  by  inspection. 


When  Scriven's  drawers  were  first  put  in  the  market,  the  words  were 
stamped  in  straight  lines.  The  defendants  also  marked  their  drawers 
in  straight  lines,  and  when  the  complainants  adopted  the  oval  stamp  the 
defendants  followed  with  a  similar  oval  stamp.  It  thus  appears  that 
complainants'  drawers  had  certain  distinctive  marks  and  indicia :  First, 
in  the  buif -colored  insertions  in  the  legs,  which  made  them  unique  in 
appearance,  for  before  they  began  the  manufacture  nothing  of  the  kind 
was  known  in  the  market ;  second,  by  the  adoption  of  the  name  "Elas- 
tic Seam,"  which  words  the  court  below  held  to  "precisely  describe  and 
express  the  peculiarity  of  the  complainants*  garment."  We  are  not 
clear  that  this  phrase  is  precisely  descriptive,  for  in  point  of  fact  a  seam 
is  nothing  more  than  a  line  of  stitches,  and  is  not  and  cannot  be  elastic. 
It  was  the  buff -colored  insertion  that  was  elastic.  However  that  may 
be,  the  proof  seems  to  show  clearly  that  the  words  "Elastic  Seam," 
which  we  incline  to  believe  is  a  fanciful  designation,  was  identified  with 
the  complainants'  goods.  Whether  in  fact  it  avoids  being  a  technical 
trade-mark,  because  it  is  a  description  of  the  goods,  it  was  adopted  by 
the  complainants  to  describe  their  goods.  It  was  a  phrase  not  used 
before  for  such  purpose,  and  did,  in  fact,  so  identify  complainants' 
drawers  as  to  be  known  to  the  trade  as  indicating  the  complainants' 
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product,  and  was  so  generally  recognized.  The  numeral,  "60,"  was  also 
adopted  by  the  complainants,  not  as  descriptive  of  the  size  of  the 
drawers,  but  as  one  of  the  distinguishing  characteristics  of  their  stand- 
ard elastic  s^m  drawers,  and  so  became  associated  in  the  public  mind 
with  their  goods. 

We  do  not  find  that  there  was  anything  of  a  peculiar  nature  in  the 
oval  stamp  adopted  by  the  complainants,  as  the  proof  shows,  and  it  is 
a  matter  of  common  knowledge  that  stamps  of  that  shape  are  in  common 
use ;  but  it  is  not  without  significance  that,  with  the  wide  field  of  choice 
before  them,  the  defendants  should  first  have  adopted  a  straight  stamp, 
and  afterwards,  when  complainants  began  to  use  an  oval  stamp,  should 
have  followed  them  by  adopting  a  stamp  of  like  shape,  with  lettering 
and  lines  so  arranged  as  would  be  likely  to  mislead  the  careless  ob- 
server. The  use  of  the  words  "Stretchy  Seam"  by  the  defendants  is 
intended  to  convey  to  the  mind  of  the  purchaser  precisely  the  same  idea 
as  is  conveyed  by  the  words  "Elastic  Seam,"  and,  while  descriptive 
words  are  not  subject  to  an  exclusive  appropriation,  we  are  of  opmion 
that  defendants  adopted  and  applied  the  name  "Stretchy  Seam"  to  their 
garments  for  the  purpose  of  imitating  the  name  which  had  been  adopted 
by  the  complainants.  In  their  advertisements  and  otherwise  they  have 
endeavored  to  convey  the  impression  that  the  two  names  are  synony- 
mous. Their  own  trade-mark  was  the  word  "Garland,"  and  they  cer- 
tainly did  not  adopt  the  words  "Stretchy  Seam"  for  the  purpose  of  in- 
dividualizing their  own  garments.  They  advertised  them  to  the  trade 
as  elastic  seam  drawers,  and  if  they  did  not  stamp  them  in  that  name  it 
was  most  probably  due  to  an  apprehension  that  "Elastic  Seam"  was  a 
valid  trade-mark,  and,  if  so,  they  hoped  to  escape  infringement  by  the 
use  of  the  words  "Stretchy  Seam."  So,  the  stamping  of  the  numeral, 
"60,"  on  their  stretchy  seam  drawers  in  precisely  the  same  place  where 
the  same  numeral  appears  on  the  stamp  of  the  complainants,  seems  to 
us  to  indicate  an  intention  to  so  stamp  their  drawers  as  to  make  them  as 
nearly  alike  as  possible  to  the  complainants';  and  the  putting  of  the 
words  "perfect  made  drawer"  in  three  straight  lines  indicates  a  like 
intention  to  imitate  the  three  straight  lines  appearing  in  the  same  place 
on  the  complainants'  stamp.  Certainly  "perfect  made  drawer"  could 
not  be  intended  to  mean  that  they  were  in  fact  perfect,  for  the  testimony 
shows  that  the  drawers  so  stamped  were  inferior  in  quality  and  make, 
not  only  to  the  "Elastic  Seam  Drawer  No.  60"  of  the  complainants, 
but  to  their  own  "Garland  No.  67." 

Upon  the  whole,  we  cannot  resist  the  conclusion  that  the  defendants 
have  manufactured  the  drawers  of  an  inferior  quality  to  the  complain- 
ants', and  have  so  stamped  them  as  to  deceive  the  unwary,  and  thus 
mislead  the  public  into  purchasing  such  inferior  goods  in  the  belief  that 
they  were  of  the  complainants'  manufacture;  and  this  seems  to  have 
been  the  conclusion  of  the  learned  judge  below,  who  says: 

"There  Is  evidence  that  confusion  has  arisen  very  detrimental  to  the  com- 
plainants' business  and  reputation.  The  complainants  have  established  a  rep- 
utatlon  for  producing  a  high  grade  of  goods,  and  have  built  up  an  extensive 
and  valuable  good  will,  and  the  defendants  can  have  but  one  purpose  in 
dressing  the  goods  of  their  manufacture  to  look  so  precisely  like  the  com- 
plainants', and  that  is  to  deceptively  induce  buyers  to  take  an  article  which 
looks  like  the  manufacture  of  the  complainants,  but  which  is  made  by  the 
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defondants.  The  defendants  make  tbeir  drawers  of  white  jean  and  select  a 
boff-colored  insertion,  which  causes  them  to  look  precisely  like  complainants', 
and  they  imprint  on  the  waistband  a  stamp  which  at  a  careless  glance  is  not 
at  once  disthiguishable  from  complainants*." 

If  the  defendants  have  used  habitually  for  their  elastic  insertion  an 
inferior  quality  of  American  yarn  dyed  a  buff  color  to  imitate  the  nat- 
ural color  of  the  superior  quality  of  Egyptian  yam  used  by  the  com- 
plainants, the  intention  to  deceptively  imitate  complainants'  product 
would  be  conclusively  established.  We  do  not  think  that  it  would  be 
proper  to  forbid  by  injunction  the  use  of  a  like  color  of  insertion,  if 
that  was  the  natural  color  of  the  material  used,  as  appears  to  be  the  case 
with  the  Egyptian  yam ;  but  the  use  of  an  inferior  material,  dyed  to 
imitate  the  color  adopted  by  complainants,  ought  clearly  to  be  forbid- 
den, for  this  color  was  originally  selected  by  complainants  for  the  pur- 
pose of  distinguishing  their  goods,  and  the  use  of  inferior  material  dyed 
to  imitate  it  could  have  no  other  purpose  than  to  deceive,  and  would  be 
calculated  to  mislead,  the  public,  accustomed  to  the  distinctive  charac- 
teristics of  the  complainants'  garment,  into  buying  an  inferior  article. 

The  defendants,  if  they  wish  to  sell  their  goods  on  their  own  merits, 
have  a  wide  field  of  selection,  and,  if  they  use  dyed  insertion,  may  dye 
them  red,  or  blue,  or  black,  as  they  may  choose.  They  may  make  and 
sell  cheaper  garments  than  complainants',  for  cheapness,  notwithstand- 
ing some  pronouncements  against  it  lately  from  high  political  quarters, 
is  not  yet  an  offense  denounced  by  legal  penalties ;  but  no  person  has 
the  right  to  make  or  sell  a  cheap  and  inferior  article,  dressed  in  the 
guise  of  a  superior  article  made  by  another,  and  so  deceptively  palm  it 
off.  This  is  an  injury  both  to  the  honest  manufacturer  and  to  the 
public.  The  courts  of  justice  would  not  be  worthy  of  the  name  if  all 
their  lawful  powers  could  not  be  invoked  to  prevent  it,  and  we  think 
that  the  learned  judge  below  erred  in  holding,  as  he  did,  that  he  was 
without  power;  for,  following  the  language  from  his  opinion  above 
quoted,  he  says : 

**There  are  imitations,  no  matter  with  what  motive  done,  the  court  can- 
not enjoin,  because,  if  the  complainant  has  no  patent  which  is  infringed,  any 
one  may  copy  the  complainants'  make  of  drawers,  and  the  stamp  imprinted 
i8  one  in  common  use,  and,  when  examined,  is  dltferent" 

He  seemed  to  lose  sight  for  the  moment  of  the  doctrine  of  unfair 
competition,  which,  as  we  will  see  later,  is  as  well  established  as  the  law 
of  patents,  or  of  trade-marks,  and  he  himself  has^invoked  it  in  the 
matter  of  the  boxes,  for  he  says  in  the  opinion : 

**The  shape,  color,  and  lettering  of  the  boxes  in  no  way  results  from  the 
manufacture,  but  is  an  intentional  imitation  of  the  style  of  putting  up  com- 
plainants' goods,  by  which  they  have  come  to  be  known  in  the  trade,  and 
which  must  have  been  designedly  adopted  by  the  defendants  for  the  decep- 
tive purpose  of  misleading  as  to  the  origin  of  the  goods,  and  of  causing 
their  goods  to  be  deceptively  substituted  for  the  complainants'." 

The  question  of  the  boxes  is  not  before  us  on  appeal,  and  it  would  be 
unfair  to  defendants  to  raise  any  implication  that  they  are  content  with 
this  finding  because  they  have  not  appealed  from  the  decree  restraining 
the  use  of  the  boxes,  for  they  may,  and,  doubtless,  do,  prefer  to  wait 
a  final  decree  on  that  point ;  but  we  cannot  ignore  such  a  finding  of 
fact,  for,  if  correctly  found,  it  throws  a  flood  of  light  upon  the  other 
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acts  of  the  defendants,  the  testimony  regarding  which  tends  to  show  a 
like  deceptive  and  misleading  purpose,  and  Siese  now  remain  to  be 
considered. 

Outside  of  the  inferences  to  be  drawn  from  the  similitude  in  the 
stamp,  name,  and  number,  and  which  we  have  already  considered  as 
leading  to  the  conclusion  that  there  was  a  deceptive  purpose  in  adopt- 
ing them,  there  is  little  direct  testimony  connecting  the  defendants  or 
their  authorized  agents  with  any  positive  acts.  In  the  nature  of  things 
this  would  be  so,  for  persons  about  to  engage  in  unlawful  or  question- 
able undertakings  are  not  Ukely  to  proclaim  ttieir  purposes  on  the  house- 
tops; but  there  is  some  testimony  which  tends  to  show  that  the  de- 
fendants directly,  through  their  authorized  agent,  endeavored  to  market 
their  goods  under  the  guise  of  the  complainants',  and  that  is  the  testi- 
mony of  Anderson,  who  was  the  manager  of  their  New  York  branch 
for  several  years  prior  to  January  1,  1902.  He  says  that  he  kept  a 
sample  of  the  Scriven  drawer  on  the  counter  in  the  New  York  office ; 
that  when  customers  came  in  and  asked  for  an  elastic  seam  drawer  he 
would  sell  them  defendants' ;  if  they  asked  for  "the  Scriven  drawer," 
he  would  show  them  defendants'  and  sell  it ;  and  so  if  they  asjced  for  a 
No.  50.     The  following  questions  and  answers  illustrates  the  method : 

•Then  you  made  a  difference  between  'a*  Scriven  drawer  and  'the*  Scriven 
drawer,  is  that  It?  A.  Yes ;  when  a  man  asked  for  a  Scriven  drawer,  I  knew 
that  he  wanted  the  side  seam  drawer,  and  I  showed  him  ours.  Q.  And  sold 
him  yours?    A.  Tes,  sir." 

And  in  another  answer,  he  says : 

**We  had  a  sample  of  the  Scriven  drawer  on  our  counter,  and  I  have  said 
that  it  was  made  the  same  as  Scrlven's  drawer,  with  the  exception  of  the 
crotch  piece  in  the  seat" 

The  inference  seems  to  be  clear  that  this  sample  of  Scriven's  drawers 
was  kept,  not  for  the  purpose  of  showing  the  difference  between  the 
two,  but  to  show  the  absolute  identity  between  them,  so  that  purchasers, 
mainly  jobbers,  who  bought  to  sell  again,  could  see  that  the  defendants' 
were  such  an  imitation  of  the  Scriven  drawers  that  they  could  easily 
be  sold  again  as  genuine  Scriven.  What  might  readily  be  expected  to 
happen  from  the  putting  on  the  market  of  such  cheaper  imitation,  the 
testimony  abundantly  proves  actually  did  happen.  The  proofs  show 
that  in  Denver  defendants'  drawers  were  displayed  in  the  show  window, 
with  the  sign  on  them  reading,  "Scriven's  Elastic  Seam  Drawers." 
Like  garments  were  shown  in  Topeka,  with  the  sign  reading  "Scriven's 
Drawers."  In  Omaha  the  plaintiffs'  traveling  agent  bought  and  had 
billed  to  him  the  defendants'  drawers  as  Scriven's.  The  same  witness 
bought  like  goods  in  Sedalia,  Mo.,  as  "Scriven's  Elastic  Seam  Drawers," 
In  Danville,  Va.,  a  haberdasher  advertised  in  the  newspaper  there 
"Scriven's  Elastic  Seam  Drawers,  full-bleached,  sold  everywhere  at  85 
cents,  here  in  all  styles  this  week  at  59  cents,"  and  exhibited  in  his  show 
window  a  card,  which  read,  "75  cts.  Scriven  drawers,  as  advertised, 
59  cts.,"  and  sold  defendants'  drawers  at  that  price.  In  New  York, 
Charles  Broadway  Rouss,  a  large  wholesale  dealer,  advertised  drawers 
"same  as  Scriven's,"  the  cuts  for  this  advertisement  being  supplied  by 
the  defendants.  A  number  of  other  cases  appear  in  the  record  where 
defendants'  goods  were  advertised  and  offered  as  Scriven's.    The  tes- 
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timony  does  not  show  any  connection  of  defendants  with  these  mislead- 
ing advertisenients.  There  is  some  testimony  as  to  statements  made 
by  one  of  their  traveling  salesmen,  implicating  the  defendants,  but  the 
testimony  of  that  witness  has  been  discredited.  The  testimony  is 
abundant  that  the  goods  of  defendants  were  sold  as  Scriven's,  and  there 
is  sufficient  resemblance  in  make  and  marks  as  to  make  that  deception 
easy  and  practicable,  and  we  do  not  think  it  is  a  sufficient  answer  to  say 
that  there  are  differences  which  a  careful  examination  would  disclose, 
or  that  the  retailer  to  whom  the  manufacturer  sells  is  not  himself  de- 
ceived, if  the  goods  are  put  up  in  such  a  way  and  marked  in  such  a 
way  that  the  ultimate  purchaser  could  be  deceived  into  buying  them  as 
Scriven's  goods,  or  that  the  manufacturer  should  not  be  held  to  liability 
because  the  shc^keeper  to  whom  he  sells  practices  a  fraud  upon  his 
customers. 

The  question  as  to  the  measure  of  such  liability  and  the  extent  of  it 
might  arise  upon  an  accounting,  but  if  he  knowingly  puts  it  in  the 
power  of  the  shopkeeper  so  to  deceive  he  should  be  enjoined.  The 
power  of  the  courts  is  not  usually  invoked  for  the  protection  of  the 
strong  and  shrewd,  who  commonly  can  take  care  of  themselves.  It  is 
the  ignorant  and  the  unwary  that  generally  demand  their  protection, 
and  courts  will  be  without  power  to  afford  a  remedy  in  most  cases  if 
their  right  to  grant  relief  was  limited  to  those  cases  where  the  immedi- 
ate customers  were  deceived.  A  stamp  with  the  words  printed  in 
straight  lines  would  identify  the  defendants'  goods  as  easily  as  the  oval 
stamp.  Granted  that  the  oval  form  is  in  common  use,  the  straight  is 
equally  common,  and  was,  in  fact,  used  formerly  by  defendants  and 
complainants  alike;  and  when  the  proof  shows,  as  it  does,  that  after 
the  complainants  adopted  the  oval  form  the  defendants  adopted  a  stamp 
resembling  it,  when  they  show  no  good  reason  for  such  change,  or  any 
reason  at  all,  except  that,  being  a  common  form,  they  had  the  right  to 
use  it  as  well  as  complainants,  and  when  we  find,  as  we  do,  that  there  is 
a  resemblance  between  the  two,  and  no  reason  appears  for  such  re- 
semblance, except  that  it  was  calculated  to  deceive,  we  must  conclude 
that  it  was  adopted  for  that  purpose. 

We  will  now  consider  some  of  the  cases  which  we  think  establish  the 
principle  which  should  govern  and  sustain  the  conclusion  which  we 
have  reached.  Some  of  them  are  trade-mark  cases,  and  there  seems 
to  be  a  tendency  in  this  country  to  limit  the  field  of  technical  trade- 
marks, and  to  extend  the  field  of  unfair  competition ;  but  the  principle 
is  the  same  in  both,  the  differences  being  mainly  matter  of  proof.  There 
are  certain  elements  of  property  right  in  a  technical  trade-mark,  anJ 
the  use  by  one  dealer  of  a  sign,  symbol,  or  word  which  constitutes  the 
trade-mark  of  another  raises  the  conclusive  presumption  of  fraud,  and 
proof  of  actual  intention  to  injure  is  dispensed  with,  and  injunction 
goes  as  of  course;  while  in  cases  of  unfair  competition,  which  rest 
upon  a  somewhat  broader  principle  than  technical  trade-marks,  actual 
fraud  or  misleading  of  the  public,  or  conduct  calculated  to  mislead  it, 
must  be  shown  by  the  proofs,  either  of  actual  intention  to  do  the  wrong- 
ful act,  or  of  the  adoption  of  means  calculated  to  effect  that  result. 
It  becomes,  therefore,  largely  a  question  of  fact,  and  is  far  more  com- 
plicated than  a  question  of  trade-marks  simply.     The  foundation  prin- 
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ciple  IS  the  same,  and  that  is  that  no  manufacturer  or  trader  should 
be  allowed  to  dress  up  his  goods  in  such  a  style  and  form,  and  by  the 
use  of  such  names  and  marks,  ot*  colorable  imitations  thereof,  as  are 
calculated  to  mislead  the  public,  induce  purchasers  into  buying  his  goods 
as  for  the  goods  of  another,  who,  by  the  adoption  of  certain  distinctive 
marks  and  indicia,  and  by  a  long  course  of  fair  dealing,  has  made  the 
public  familiar  with  his  goods  and  trustful  as  to  their  quality.  Courts 
cannot  forbid  the  use  of  words,  which,  standing  alone  and  in  their 
ordinary  signification,  are  common  property,  or  of  numerals,  which  all 
the  world  is  free  to  use,  or  of  labels  and  stamps  of  common  form,  in 
which  no  one  can  claim  an  exclusive  use,  even  though  it  may  be  shown 
that  careless  persons  may  in  some  instances  be  misled ;  but  if  they  are 
so  collocated  and  stamped  upon  an  article  in  manifest  imitation  of  a 
form  previously  adopted  by  another  as  a  means  of  distinguishing  his 
goods,  with  the  deceptive  purpose  to  mislead,  disguising  one's  own 
goods  thereby,  and  inducing  the  public  to  believe  that  they  are  the  goods 
of  another,  such  conduct  falls  under  the  ban. 

The  general  principle  that  no  man  has  a  right  to  pass  off  his  goods 
as  and  for  the  goods  of  another  is  broader  than  the  rules  applicable  to 
strict  trade-mark.  In  this  country  this  principle  is  generally  desig- 
nated as  "unfair  competition  in  business."  One  of  the  earliest  English 
cases  where  relief  was  granted  against  unfair  competition  was  that  of 
Knott  V.  Morgan,  2  Keen,  213,  where  the  plaintiff  had  been  doing 
business  under  the  name  of  the  "London  Conveyance  Company,"  and 
the  defendants  began  to  run  omnibuses  painted  like  those  of  plaintiff 
and  with  servants  clothed  in  similar  style.  There  was  no  question  of 
trade-mark,  but  the  defendant  was  enjoined,  the  court  saying : 

"It  ia  not  to  be  said  that  plaintiffs  have  any  exclusive  right  to  the  words, 
•Conveyance  Company*  or  'London  Conveyance  Company,*  or  any  other  word; 
but  they  have  a  right  to  call  upon  this  court  to  restrain  the  defendant  from 
fraudulently  using  precisely  the  same  words  and  devices  which  they  have 
taken  for  the  purpose  of  distinguishing  their  property,  and  thereby  deriving 
them  of  the  fair  profits  of  their  business,  while  attracting  custom  on  the 
false  representation  that  carriages,  really  the  defendants',  belong  to  and 
are  under  the  management  of  the  plaintiffs.*' 

In  Croft  v.  Day,  7  Beav.  84,  the  defendant  was  a  nephew  of  the  elder 
Day,  who  had  originated  the  famous  blacking,  known  as  "Day  &  Mar- 
tin's." He  dressed  his  goods  in  the  same  style,  and,  while  the  court 
held  that  he  had  a  right  to  use  his  own  name  on  his  boxes  of  blacking, 
it  granted  an  injunction,  saving: 

''The  accusation  which  has  been  made  against  the  defendant  is  this:  that 
he  is  selling  goods  under  forms  and  symbols  of  such  a  nature  and  oharact^ 
as  will  Induce  the  public  to  believe  that  he  Is  selling  goods  wliich  are  manu- 
factured by  the  manufactory  which  belongs  to  the  testator  in  this  cause. 
It  has  been  very  correctly  said  that  the  principle  in  these  cases  is  this:  tliat 
no  man  has  a  right  to  sell  his  own  goods  as  the  goods  of  another.  You  may 
express  the  same  principle  in  a  different  form,  and  say  that  no  man  has 
the  right  to  dress  himself  In  colors  or  to  adopt  the  bare  symbols  to  which 
he  had  no  peculiar  or  exclusive  right,  and  thereby  personate  another  person, 
for  the  purpose  of  inducing  the  public  to  suppose  either  that  he  is  that  person, 
or  that  he  is  connected  with  and  selling  the  manufacture  of  such  other  per- 
son, while  he  is  really  selling  his  own.  It  is  perfectly  manifest  that  to  do 
these  things  is  to  commit  a  fraud,  and  a  very  gross  fraud.  It  is,  of  course, 
conciHiod  that  the  defendant  had  the  right  to  use  his  own  name  on  his  boxes 
of  bladiing." 
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In  Wotherspoon  v.  Currie,  L.  R.  5  H.  L.  508,  the  plaintiflf  had  pur- 
chased the  business  and  trade-mark  of  a  firm  which  had  manufactured 
starch  at  Glennfield,  in  Scotland,  which  was  labeled  and  widely  known 
as  "Glennfield  Starch,"  and  had  removed  the  works  to  Paisley.  The 
defendant,  who  had  previously  done  business  at  Paisley,  began  manu- 
facturing starch  at  Glennfield,  and  selling  it  as  "Glennfield  Starch." 
This  was  held  to  be  unlawful  by  the  House  of  Lords,  on  the  ground 
that  the  word  "Glennfield"  had  become  detached  from  its  original  geo- 
graphical meaning  and  acquired  a  secondary  signification  in  connection 
with  the  starch,  so  as  to  mean  starch  made  by  flie  plaintiff,  and  the  lat- 
ter had  thereby  acquired  an  exclusive  property  in  the  word.  Some  of 
the  judges  apparently  held  that,  as  the  defendant  was  guilty  of  an 
actual  fraudulent  intent,  he  should  be  enjoined,  irrespective  of  the  ex- 
istence of  a  trade-mark. 

So,  in  Montgomery  v.  Thompson  [1891]  App.  Gas.  217,  the  plaintiffs 
and  their  predecessors  had  carried  on  a  brewery  at  Stone,  in  Stafford- 
shire, for  more  than  a  hundred  years,  and  their  ales  were  known  as 
"Stone  Ales."  The  defendant,  living  in  Liverpool,  established  a  brew- 
ery in  Stone.  It  was  held  that  plaintiffs  had  no  trade-mark  in  the  words 
"Stone  Ales,"  yet  defendants  were  enjoined  from  selling  their  ales  as 
"Stone  Ales";  Lord  Justice  Lindley  saying  that,  although  plaintiffs 
had  no  exclusive  right  to  the  words  "Stone  Ales,"  or  any  right  to  pre- 
vent defendant  from  selling  his  goods  as  having  been  made  at  Stone, 
yet— 

"As  against  the  particular  defendant,  who  Is  fraudulently  using  or  going 
to  fraudulently  use  the  words,  with  the  express  purpose  of  passing  off  his 
goods  as  the  goods  of  the  plaintiffs,  it  appears  to  me  that  the  plaintiffs  may 
have  rights  which  they  may  not  have  against  other  traders.  The  evidence  in 
this  case  convlnees  me  that  any  ale  which  may  he  sold  by  this  particular  de- 
fendant as  'Stone  Ale'  may  be  intended  by  him  to  be  passed  off  as  plaintiff's 
ale." 

Lord  Hannon  said  in  the  House  of  Lords : 

'The  appellant  is  undoubtedly  entitled  to  brew  ale  at  Stone,  and  to  Indi- 
cate that  it  was  manufactured  there ;  but  there  are  various  means  of  stat- 
hig  that  fact  without  using  the  name  which  has  now  become  a  designation  of 
the  respondent's  ala" 

One  of  the  most  important  cases,  frequently  cited,  is  that  known  as 
the  "Camel  Hair  Case,"  Redeaway  v.  Banham,  from  the  House  of 
Lords,  1896.  In  that  case  Redeaway  manufactured  a  kind  of  belting, 
which  became  popular,  and  was  advertised  and  sold  as  "Camel  Hair 
Belting."  This  was  made  from  a  yarn  similar  to  that  used  in  the  manu- 
facture of  carpets.  The  defendant,  who  had  been  an  employe  of  Rede- 
away, began  making  similar  belting,  which  he  at  first  called  "Arabian 
Belting,"  and  after  his  business  was  sold  to  a  limited  company  they  be- 
gan advertising  their  goods  as  "Camel  Hair  Belting,"  stamping  the 
words  upon  the  goods,  without  any  distinguishing  words  or  marks,  and 
without  putting  the  company's  name  on  it.  The  case  was  tried  by  a 
jury,  which  found  that  in  the  trade  "Camel  Hair  Belting"  meant  Rede- 
away's  belting,  as  distinguished  from  others,  and  that  defendants  so 
described  their  belting  as  to  be  likely  to  mislead  purchasers  into  buying 
it  for  that  made  by  the  plaintiffs  and  that  defendants  in  fact  endeav- 
ored to  pass  off  their  goods  for  those  of  the  plaintiffs.     At  the  time 
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when  the  plaintiffs  had  begun  their  manufacture,  it  was  not  known  that 
the  material  composing  it  was,  in  fact,  camel  hair.  It  was  believed  to 
be  a  mixture  of  the  hair  of  sheep,  goats,  and  other  Eastern  animals ; 
but  it  was  proved  that  the  material  was,  in  fact,  the  hair  of  the  camel. 
An  injunction  was  granted,  but  the  same  was  reversed  by  the  Court  of 
Appeals,  on  the  ground  that,  as  "camel's  hair"  accurately  described 
defendants'  goods,  they  could  not  be  prevented  from  using  the  term. 
This  decision  was  reversed  in  the  House  of  Lords,  on  the  ground  that 
in  the  trade  "Camel  Hair  Belting"  meant  Redeaway's  belting.  It  ap- 
I>eared  at  the  trial  that  for  about  14  years  no  belting  had  been  sold  un- 
der that  name  except  Redeaway's.  It  was  supposed  originally  that  the 
term  "Camel  Hair"  was  a  fanciful  one,  and  the  counsel  for  the  defend- 
ants contended  that,  as  the  expression  "Camel  Hair  Belting"  was  the 
simple  truth  and  described  the  material  of  which  their  goods  were  com- 
posed, they  could  not  be  held  liable  for  mistakes  that  the  public  might 
make ;  but  it  was  held  that  the  whole  merit  of  the  description  for  the 
defendants'  purposes  lay  in  its  duplicity,  that  it  found  a  market  because 
it  was  supposed  to  be  Redeaway's  belting,  and  Lord  Macnagton  said : 

"I  venture  to  think  that  a  statement  which  Ib  literally  tme,  but  which  is 
Intended  to  convey  a  false  Impression,  has  something  of  a  faulty  ring  about 
it.  It  is  not  sterling  coin.  It  has  no  right  to  the  genuine  stamp  and  impress 
of  truth." 

Lord  Morris  said  that  he  had  some  difficulty  in  concurring  in  the 
judgment,  for  it  established,  in  his  opinion,  for  the  first  time,  the  propK)- 
sition  that  a  trader  is  not  permitted  to  merely  tell  truthfully  and  ac- 
curately the  material  of  which  his  goods  are  made ;  but  he  felt  bound 
by  the  finding  of  the  jury,  which  amounted  to  holding  that  "Camel  Hair 
Belting"  had  become  so  identified  with  the  name  of  the  appellant, 
Redeaway,  as  that  "Camel  Hair  Belting"  had  in  the  market  attained 
the  meaning  of  Redeaway's  belting.     Said  he: 

''That  finding  establishes  as  a  fact  that  use  of  the  words  'Camel  Hair  Belt- 
ing,' simpliclter,  deceives  purchasers,  and  it  becomes  necessary  for  the  re- 
spondents to  remove  that  false  impression  so  made  on  the  public ;  that  some- 
thing which  to  my  mind  is  obviously  done  when  the  respondents  put  prom- 
inently and  in  a  conspicuous  place  on  the  article  a  statement  that  it  was 
'Camel  Hair  Belting,'  manufactured  by  themselves.  Having  done  so,  they 
would,  as  it  appears  to  me,  fully  apprise  the  purchasers  that  it  was  not  Rede- 
away's make  by  stating  that  it  was  their  own  make." 

The  Glennfield  Case  and  the  Stone  Ale  Case  were  cited  with  approval 
by  the  Supreme  Court  of  the  United  States  in  Lawrence  Mfg.  Co.  v. 
Tenn.  Mfg.  Co.,  138  U.  S.  537,  11  Sup.  Ct.  396,  34  L.  Ed.  997,  and  the 
cases  establishing  the  same  doctrine  in  this  country  are  so  numerous 
that  it  would  unduly  expand  this  opinion  if  all  of  them  were  referred 
to.  Many  of  them  are  collocated  in  the  note  to  Scheuer  v.  Muller,  20  C. 
C.  A.  163,  and  the  note  to  Blake  Lare  v.  Harper  &  Bros.,  30  C.  C.  A. 
376.  Among  those  that  may  be  profitably  consulted  are  Putnam  Nail 
Co.  V.  Bennett  et  al.  (C.  C.)  43  Fed.  800;  Pillsbury  v.  PiUsburv- Wash- 
bum  Co.,  64  Fed.  841,  12  C.  C.  A.  432;  Dennison  Mfg.  Co.  v.'Thomas 
Mfg.  Co.  (C.  C.)  94  Fed.  651;  Fuller  v.  Huflf,  104  Fed.  141,  43  C.  C. 
A.  453,  51  L.  R.  A.  332;  Sterling  Remedy  Co.  v.  Spermine  Medical 
Co.,  112  Fed.  1000,  50  C.  C.  A.  657;  Enterprise  Mfg.  Co.  v.  Landers, 
Frary  &  Clark  (C.  C.)  124  Fed.  923 ;  Coates  v.  Thread  Co.,  149  U.  S. 
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562, 13  Sup.  Ct  966,  37  L.  Ed.  847;  Singer  Mfg.  Co.  v.  June  Mfg. 
Co.,  163  U.  S.  169,  16  Sup.  Ct.  1002,  41  L.  Ed.  118.  These  cases  all 
illustrate  the  fundamental  principle  that  no  man  may  be  permitted  to 
sell  his  goods  as  and  for  the  goods  of  another,  and,  if  strict  trade- 
mark rules  are  inadequate  to  enforce  this  principle,  the  courts  will  re- 
sort to  the  broader  rules  relating  to  unfair  competition,  and,  as  summed 
up  by  the  Supreme  Court  in  the  Coates  Thread  Case,  this  rule  is : 

"RIteI  manufacturerB  may  lawfully  compete  for  the  patronage  of  the 
public  in  the  quality  and  price  of  their  goods,  In  the  beauty  and  tastefulness 
of  their  inclosing  packages,  in  the  extent  of  their  advertising,  and  in  the 
employment  of  agents ;  but  they  have  no  right,  by  imitative  devices,  to  beguile 
the  public  into  buying  their  wares  imder  the  impression  they  are  buying 
those  of  their  rivals." 

It  is  to  be  remembered  that  a  purchaser  of  an  article  of  general  use, 
which  in  the  course  of  years  has  come  to  be  known  as  of  superior 
quality,  and  recognized  by  certain  catchwords  and  certain  visible  marks, 
may  be  easily  deceived  into  buying  articles  of  inferior  quality,  designat- 
ed by  words  of  similar  signification  and  superficially  resembling  the 
genuine;  for  he  does  not  usually  have  the  opportunity  of  seeing  the 
genuine  and  the  imitation  side  by  side.  He  commonly  has  in  mind  only 
the  characteristic  features  in  the  designation  and  appearance  of  the  ar- 
ticle he  wishes  to  buy,  and  is  exposed  to  imposition  if  the  imitation, 
though  slight,  is  of  those  salient  features,  and  thus  the  reputation  and 
good  will  established  by  years  of  advertising  and  production  of  articles 
of  superior  quality  would  be  frittered  away,  if  inferior  goods,  suf- 
ficiently resembling  the  genuine  to  be  mistaken  for  them,  are  put  on 
the  market  and  readily  sold  as  and  for  the  genuine.  The  imitation 
goods  may  not  be  identical  in  any  one  feature,  but,  if  similar  in  all  and 
designated  by  similar  marks  and  similar  catchwords,  the  sale  should  be 
enjoined,  or  the  imitation  permitted  only  under  such  limitations  as  will 
prevent  misapprehension  on  the  question  of  its  real  character,  and  so 
differentiated  that  the  public  will  not  be  imposed  on  or  the  complainant 
defrauded. 

We  concur  in  the  conclusions  of  the  court  below  that  there  has  been 
no  infringement  of  the  patents  in  controversy,  and  adopt  as  our  opinion 
so  much  of  the  opinion  as  relates  thereto.    It  is  as  follows : 

^'In  1885  the  firm  of  J.  A.  Scriven  &  Co.  b^an  putting  upon  the  market  a 
special  make  of  drawers,  the  body  portion  of  which  is  of  white  Jean,  and 
along  the  seams  on  the  inside  and  outside  of  the  legs,  and  along  the  seam  at 
the  back  of  the  upper  portion,  there  were  longitudinal  insertions  of  buff- 
colored  elastic  knitted  fabric.  Joining  together  the  portions  made  of  white 
jean.  These  garments  were  made  after  the  method  of  the  United  States 
patent  to  O.  A.  Brown,  No.  243,498,  June  28,  1881  (now  expired),  of  which 
patent  Jeremiah  A.  Scriven  was  the  owner,  and  they  were  so  stamped.  The 
specifications  of  that  patent  described  an  imdershirt  and  drawers  made  of  a 
woven  material  with  gores  or  gussets  of  an  elastic  knitted  fabric  inserted 
at  places  where  it  was  desirable  to  give  the  garment  greater  elasticity,  and 
the  claim  was  for  the  combination  of  the  woven  body  fabric  and  the  knitted 
^Mertions.  The  garments  put  upon  the  market  by  the  complainants  were 
called  *Scrlven'8  Patent,'  'Elastic  Seam  50,*  and  'Scriven's  Elastic  Seam 
Drawer  50,'  and  since  1892  have  been  put  up  in  white  paper  boxes,  with  gilt 
^dges,  of  the  form  known  as  a  'telescope  box,'  and  had  and  continue  to  have 
printed  in  blue  ink,  in  large  script  letters,  on  its  front  side  and  also  on  its 
top,  *Scriven'8  Patent  Elastic  Seam  Drawer,'  an&  the  number  *50,'  and  an 
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Illustration  of  a  pair  of  drawers.  Tbe  drawers  originally  sold  by  the  com- 
plainants, and  which  as  to  the  elastic  seam  are  similar  to  those  made  by  both 
the  complainants  and  defendants,  were  marked  by  a  stamp  on  the  waist- 
band as  being  made  under  the  patent  of  1881;  those  made  since  1892  are 
stamped  'Scrlven's  Elastic  Seam,  patented  Feby.  28,  1888;  April  12,  1892, 
50.'  The  patents  alleged  by  the  bill  of  complaint  to  have  been  Infringed  are 
the  two  patents  last  above  mentioned. 

"Patent  No.  878,466,  February  28,  1888,  was  granted  to  the  complainant 
Jeremiah  A.  Scrlven  for  an  Improvement  on  the  kind  of  undergarment  de- 
scribed In  the  expired  Brown  patent.  No.  243,498,  Jmie  28,  1881,  which  was 
composed  of  a  woven  body  with  knitted  Insertions.  This  patent  Is  for  a 
similar  ondergarment  made  of  two  different  kinds  of  knitted  fabric  The 
Insertions  are,  as  In  Brown's  patent,  of  a  knitted  fabric,  but  differing  from 
Brown's  patent  The  body  was  also  of  a  knitted  fabric,  longitudinally  elas- 
tic, but  less  laterally  elastic  than  the  insertions.  The  claim  Is  for  the  gar- 
ment made  of  a  knitted  body  longitudinally  elastic,  with  laterally  and  longi- 
tudinally elastic  knitted  Insertions,  the  insertions  to  be  more  elastic  than  the 
body.  The  sole  novelty  of  this  combination  was  the  use  for  the  body  ma- 
terial of  a  knitted  fabric,  Instead  of  a  woven  material,  as  appears  both  from 
the  specifications  and  claim,  and  by  the  file  wrapper  and  contents;  and  this 
Is  all  that  differentiates  It  from  the  expired  Brown  patent  of  1881.  As 
tbe  material  of  which  the  body  of  defendants'  garment  Is  made  Is  the  woven 
jean  of  the  Brown  patent,  I  find  there  Is  no  Infringement  of  the  patent  of 
1888. 

''It  Is  urged  by  the  complainant  that  In  the  Brown  patent  the  Insertions  are 
shown  only  as  gores  and  gussets  at  certain  points  In  the  drawer,  and  not 
as  a  continuous  Insertion  along  tbe  whole  length  of  the  seams.  Observing  the 
drawing  which  Illustrates  the  Brown  patent  and  shows  this  Invention,  It  would 
be  difiicult  to  hold  that  It  required  Invention  to  extend  the  Insertions  until 
they  should  be  continuous.  The  construction  that  complainants  put  on  the 
Brown  patent  Is  evidenced  by  their  making  drawers  similar  to  those  now 
made  by  them,  and  marking  them  as  made  under  that  patent  If  tbe  con- 
tinuous Insertion  was  not  covered  by  the  Brown  patent,  then  It  Is  not  cov- 
ered by  any  patent,  for  It  Is  not  claimed  or  Indicated  as  an  Invention  In  any 
subsequent  patent  put  In  evidence. 

'*The  other  patent.  In  respect  to  which  the  bill  of  complaint  charges  In- 
fringement, Is  No.  472,5r>5,  April  12,  1892,  to  Jeremiah  A.  Scrlven,  for  an 
improvement  on  the  articles  of  underwear  described  In  the  above-moitioned 
patent,  No.  378,465,  of  February  28,  1888.  The  Improvement  claimed  is  In- 
tended to  be  applied  to  drawers.  Tbe  Insertion  for  the  Inside  of  the  legs  is 
made  continuous  across  the  crotch,  and  tbe  Insertion  at  the  back  Is  also 
continued  at  right  angles  across  the  crotch,  and  the  novelty  consists  in  not 
sewing  down  the  overlying  piece* of  Insertion  to  the  underlying  piece.  By 
leaving  the  upper  piece  unattached  at  its  edges  to  the  under  piece.  It  Is 
claimed  that  the  requisite  strength  Is  obtained  at  the  crotch,  while  the  de- 
sired elasticity  Is  not  lost,  as,  it  Is  claimed,  would  be  the  result  If  the  upper 
piece  was  sewed  down  at  its  edges  to  the  under  piece.  The  use  of  this  device 
by  the  defendants  Is  denied,  and  the  evidence  leaves  it  at  least  doubtful. 
The  defendant  does  stitch  the  upper  strip  of  Insertion  to  the  under  strips, 
but  tbe  complainant  charges  that  it  is  stitched  very  lightly  at  the  edges,  and 
with  the  Intent  that  as  soon  as  the  garment  is  laundried  the  stitches  will 
break,  and  the  overlap,  coming  loose  at  the  edges,  it  attains  the  elasticity 
which  is  the  purpose  of  the  method  described  and  claimed  in  patent  No. 
472,555.  There  is  contradiction  between  witnesses  as  to  whether,  in  fact 
the  edges  of  defendants'  overlap  do  break  away  in  ordinary  washing,  and 
the  proofs  leave  the  question  of  fact  so  doubtful  that  I  could  not  base  a  de- 
cree upon  it,  even  if  I  held  the  patent  valid." 

We  are  of  opinion  that  the  complainants  have  failed  to  establish  a 
valid  technical  trade-mark ;  but,  inasmuch  as  the  testimony  shows  un- 
fair competition,  which  entitles  them  to  an  injunction,  it  is  deemed 
unnecessary  to  discuss  the  distinctions  which  seem  to  diflFerentiate  this 
case  from  one  of  trade-mark,  pure  and  simple — ^the  foundation  prin- 
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ciple  upon  which  relief  is  granted  being  substantially  the  same  and  the 
like  remedy  invoked. 

The  defendants  should  be  enjoined  from  advertising  or  selling  the 
drawers  manufactured  by  them  as  'TElastic  Seam"  or  "Stretchy  Seam" 
drawers,  from  the  use  of  the  curved  stamp,  so  nearly  imitative  of  the 
stamp  of  the  complainants  as  to  be  readily  mistaken  for  it,  or  required, 
in  case  they  use  a  curved  stamp,  to  so  modify  the  form  of  lettering 
that  it  would  be  easily  distinguished  from  complainants',  with  the  addi- 
tion of  words  showing  that  their  drawers  are  not  manufactured  by 
Scriven.  They  should  be  enjoined  from  further  use  of  the  numeral, 
"50,"  on  their  stamp,  and  from  the  use  of  any  insertion  at  the  seam 
dyed  buff  or  yellow,  in  imitation  of  Scriven's.  They  cannot  be  en- 
joined from  the  use  of  Egyptian  or  other  yarns  for  such  insertions,  the 
natural  color  of  which  may  be  buff  or  yellow.  The  defendants  should 
be  required  to  account  for  any  damages  that  complainants  may  have 
sustained  from  unfair  competition. 

The  case  is  remanded,  with  instructions  to  modify  the  decree  in  ac- 
cordance with  this  opinion,  and  in  all  other  respects  it  is  affirmed. 


(134  Fed.  381.) 

WINDLE  ▼.   PARKS  ft   WOOLSON  MAOH.   CO. 

(Clrcalt  Court  of  Appeals,  Second  Circuit    December  6,  1904.) 

No.  86. 

1  Patents— Anticipation— Cloth- Measubino  Machines. 

The  Wlndle  patent,  No.  507^00,  for  a  cloth-measnring  machine — ^the 
feature  of  novelty  claimed  being  the  nse  of  a  split  and  expansible  ring 
for  the  ends  of  the  measuring  cylinder,  and  means  for  forcing  the  ends 
apart  so  as  to  enlarge  the  circumference  of  the  cylinder  to  adapt  it  to 
the  varying  elasticity  of  the  cloth  to  be  measured — ^is  void  for  anticipa- 
tion ;  such  rings  having  been  previously  used  on  other  machines  made  and 
sold  by  the  patentee. 

Z  Same— Descbiftion  of  Invention— Resobt  to  Drawings. 

While  a  doubtful  or  ambiguous  description  in  the  specification  of  a 
patent  may  be  aided  and  made  plain  by  the  drawings,  they  cannot 
supply  the  entire  absence  of  any  written  description  of  a  feature  of  the 
invention. 

[Ed.  Note. — For  cases  in  point,  see  vol.  38,  Cent  Dig.  Patents,  f  243.] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Vermont. 
For  q)inion  below,  see  128  Fed.  58. 

Geo.  N.  Goddard,  for  appellant. 
Nathan  Heard,  for  appellee. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

LACOMBE,  Qrcuit  Jud^e.  The  specification  states  that  "cloth  is 
now  measured  by  contact  with  a  rotating  cylinder,  which  latter  draws 
the  cloth  at  the  surface  speed  of  the  cylinder,  each  rotation  of  the 
.cylinder  being  recorded."  The  proof  shows  that,  besides  the  machines 
in  which  the  cloth  passed  over  the  cylinder  and  was  drawn  by  it,  there 


Digitized  by  VjOOQ IC 


364  67  C.  C.  A.  REPORTS. 

were  machines  in  which  the  measuring  cylinder  rested  on  the  cloth, 
and  was  revolved  by  the  forward  movement  of  the  same.  The  latter 
may,  for  convenience,  be  called  "undershot  wheels."  It  is  self-evident, 
and  the  record  of  earlier  devices  shows,  that,  while  a  narrow  wheel 
might  be  used  as  an  undershot  one,  efficient  working  would  require 
a  wheel  broad  enough  to  support  the  full  width  of  the  cloth  when  the 
latter  passes  over  the  wheel.  Sometimes  the  measuring  surfaces  of 
these  cylinders  were  unbroken,  and  sometimes  they  were  composed  of 
a  succession  of  strips  paralld  with  the  axis  of  rotation,  and  close 
enough  together  to  properly  sustain  the  cloth.  The  specification  pro- 
ceeds : 

"Goods  to  be  measured  vary  very  much  as  to  the  quality  of  elasticity ;  that  Is^ 
some  goods  stretch  much  more  than  others  when  being  fed  by  contact  with 
the  measuring  cylinder,  and  some  goods  stretch  so  much  that  accurate  meas- 
urement cannot  be  made  by  the  usual  cylinder.  In  my  experiments  to  improve 
cloth-measuring  machines  employing  a  cylinder,  and  thereby  overcome  the 
trouble  of  inaccurate  measurement,  I  have  discovered  that  all  fabrics  may 
be  accurately  and  satisfactorily  measured,  provided  the  measuring  cylinder 
is  adapted  to  be  varied  as  to  its  circumferential  length,  as  thereby  it  is  pos- 
sible to  compensate  by  increase  or  decrease  of  such  length  for  the  extra 
stretch  of  the  cloth ;  the  cylinder  being  expanded  in  proportion  to  the  stretch 
of  the  fabric  of  the  cloth." 

The  record  shows  that  in  the  earlier  art  an  increase  in  the  circum- 
ference of  the  rotating  cylinder  was  accomplished  by  winding  more  or 
less  cloth,  or  the  like,  around  the  periphery  of  the  cylinder.  It  is  stated 
in  appellant's  brief  that  increase  in  tlie  circumference  of  the  cylinder 
by  providing  some  form  of  expanding  device  is  "disclosed  in  patents 
long  since  expired,"  but  no  such  patents  are  referred  to,  except  the 
Hoyer  patent,  which  has  no  cylinder,  and  we  have  not  been  able  to  find 
any  in  the  record.  The  proof  shows  that  the  actual  degree  of  expan- 
sion required  is  extremely  slight;  amounting,  at  most,  to  not  more 
than  one-eighth  to  one-fourth  of  an  inch  on  a  drum  of  two  yards  cir- 
cumference. 

The  specification  proceeds: 

♦The -frame.  A,  and  the  inclined  board,  B,  from  which  the  cloth  going  to 
the  cylinder  is  taken,  are  and  may  be  all  as  usual.  The  frame  has  suitable 
bearings  for  the  reception  of  the  shaft,  C,  of  the  measuring  cylinder,  said 
cylinder  being  composed  of  a  series  of  expansible  spiders  and  a  series  of  bars 
or  legs,  d,  attached  thereto  by  suitable  screws.*'  These  bars  are  parallel  to 
the  axis  of  the  cylinder,  and  together  make  up  its  circumference — a  method 
of  construction  found  in  the  earlier  art  (Watson  patent).  ''The  spiders  are 
composed  each  of  a  metallic  ring,  D,  split  or  separated  as  at  D',  and  connected 
by  spokes,  ds,  with  a  hub,  dx,  which  is  secured  in  suitable  manner  to  the 
shaft,  C.  the  ends  of  the  rings  having  heels,  d«,  attached  to  or  forming  a 
part  of  them;  said  heels  being  separate  pieces  attached  by  screws,  18;  the 
lower  ends  of  the  heels  being  normally  drawn  toward  each  other  by  a  con- 
tracting device,  herein  represented  as  composed  of  a  bolt,  b,  extended  through 
them,  and  provided  with  two  springs,  each  spring  acting  against  a  heel.  Each 
hub  has  a  spoke  having  a  suitable  bearing  for  a  shaft,  5;  said  shaft  having 
mounted  upon  it,  at  suitable  intervals,  pins  or  projections;  said  shaft  and 
pins  or  projections  constituting  an  expanding  device,  and  being  located  one 
end  of  the  pin  in  the  slot  between  the  ends  of  the  ring,  D,  referred  to,  the 
other  end  of  the  pin  resting  l)etween  the  heels,  d».  The  partial  rotation  of 
the  expanding  device  causes  the  pins  or  projections  thereof  to  act  one  against 
one  end  of  the  ring,  the  other  against  the  heel  connected  to  the  other  end  of* 
the  ring,  thus  expanding  the  ring  so  that  the  circumference  of  the  cylinder 
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composed  of  the  lags  or  rings  [sic,  should  he  lags  or  hars]  Is  thereby  en- 
larged more  or  less;  that  depending  upon  the  extent  to  which  the  rod,  5>  Is 
rocked  or  tamed." 

Means  for  turning  the  expanding  device  are  then  described,  and  the 
specification  concludes : 

''In  practice  the  bars  or  lags,  d,  making  np  the  exterior  of  the  measuring 
cylinder,  will  be  covered  with  sand  or  emery  coated  paper  or  cloth ;  such  rough 
snrface  enabling  the  cylinder  to  positively  engage  the  cloth,  and  carry  it  with 
It  at  the  surface  speed  of  the  cylinder.'*  The  use  of  sandpaper  for  this  pur- 
pose had  been  pointed  out  in  Watson's  patent  (359,583,  of  March  16,  1887). 
Tills  invention  is  not  limited  to  the  exact  construction  shown  of  the  cylinder, 
nor  to  its  expanding  device,  as  the  same  may  be  varied  without  departing  from 
my  invention." 

The  claims  are : 

"(1)  In  a  cloth-measuring  machine,  a  rotating  shaft,  and  a  cylinder  hav- 
ing the  rings  of  its  spiders  or  heads  split,  combined  with  an  expanding  device 
for  said  rings  or  heads  whereby  the  effective  length  of  the  circumference  of 
tlie  cylinder  may  be  varied  to  compensate  for  the  elasticity  of  the  cloth  be- 
ing measured,  sulmtantially  as  described. 

**(2)  A  rotating  shaft  having  a  series  of  spiders  thereon,  each  having  a  ring 
split  from  one  to  its  other  edge  to  thus  form  ends,  combined  with  an  expand- 
ing device,  a  portion  of  which  is  located  between  the  opposite  ends  of  each 
ring,  and  devices  to  move  said  expanding  device  and  confine  it  in  its  ad- 
justed position  to  operate,  substantially  as  described." 

No  contention  is  made  that  there  is  patentable  novelty  in  widening 
the  rotating  cylinder  by  increasing  the  number  of  spiders,  or  skeleton 
wheels,  and  connecting  them  by  slats,  which,  when  covered  with  sand- 
paper, would  constitute  a  rotating  cylinder  with  an  integral  periphery. 
The  one  feature  of  novelty  is  the  enlarging  of  the  circumferential 
length,  not  by. wrapping  the  cylinder  with  cloth  or  other  material,  but 
by  enlarging  the  split  rings,  >vhich  are,  so  to  speak,  the  tires  of  the 
skeleton  wheels;  thus  expanding  the  slatted  cylinder  itself.  If  the 
prior  art  were  confined  to  the  patents  which  have  been  introduced,  we 
should  have  no  difficulty  in  sustaining  the  patent,  for  we  find  none  in 
which  the  rotating  cylinder,  wide  or  narrow,  has  been  expanded  by 
springing  it  open  from  a  slit  in  the  circumference.  It  appears,  how- 
ever, that  the  patentee,  Windle,  had  taken  out  an  earlier  patent  (No. 
230,381,  July  20, 1880)  for  an  undershot  measuring  wheel,  which  shows 
no  split  tire  or  rim,  and,  unlike  the  "spider"  of  the  patent,  is  appar- 
ently solid.  Subsequently,  and  long  prior  to  the  patent  in  suit,  Windle 
cast  some  of  these  wheels  with  spokes,  split  their  tires  or  rims,  and 
inserted  screw  devices  for  pushing  the  tires  open.  The  defendant  con- 
cedes that  "old  Windle  machines  with  a  skeleton  wheel  have  been  in 
commercial  use,"  and  that  "some  of  these  old  machines  put  out  by 
Windle  contamed  a  skeleton  wheel  cast  in  the  form  in  which  it  was 
designed  to  use  the  proposed  expanding  device."  The  proof  shows 
that  the  rims  of  these  wheels  were  only  partly  cut  through  for  safety 
in  shipment,  but  yet  were  cut  sufficiently  to  split  at  the  tap  of  a  hammer. 
Complainant  contends  that  such  wheels  were  merely  an  "unsatisfactory 
and  abandoned  experiment."  But  the  wheels  that  were  sold  and  went 
into  commercial  use  were  not  experiments.  Their  users  were  free 
to  split  them  with  a  hammer  tap,  and  to  force  them  open  with  the 
screw  device  which  had  been  inserted  before  they  were  sold  for  that 
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very  purpose,  and  to  use  them  expanded  or  contracted.  One  of 
those  wheels  is  before  us.  Hub,  four  spokes,  and  rim  or  tire  are  all 
cast  solid.  The  rim  or  tire  is  split  midway  between  two  spokes.  There 
is  a  screw  device  for  enlarging  the  split,  and  it  has  been  found  prac- 
ticable with  an  ordinary  screw-driver  to  enlarge  it  the  necessary  quar- 
ter inch.  When  Windle,  several  years  before  applying  for  the  patent, 
made  and  sold  wheels  thus  adapted  to  secure  an  enlargement  of  the 
measuring  cylinder  by  pushing  open  the  abutting  ends  of  the  rim  or 
tire,  he  made  such  wheels  a  part  of  the  prior  art,  and  could  not  subse- 
quently by  patent  reappropriate  the  features  which  they  disclosed. 
These  old  wheels  were  unsatisfactory.  As  the  complainant's  expert 
says : 

**This  old  Windle  measoring  wheel  is  made  from  a  single  casting,  and  the 
rim  and  spokes  are  integral  with  each  other.  If,  therefore,  the  rim  is  cut 
through  in  any  place,  the  gap  in  the  rim  cannot  be  opened  without  crowding 
apart  the  spokes  on  either  side  of  the  gap.  There  was  no  arrangement  what- 
ever whereby  the  rim  can  be  expanded  independently  of  the  spokes.  These 
wheels  are  made  of  cast  iron,  which  is  more  or  less  brittle,  and  which  cannot 
be  bent  or  put  under  a  bending  strain  without  danger  of  ruptiwe.  Any  at- 
tempt, therefore,  to  expand  the  rim  of  any  old  Windle  measuring  wheel,  is 
very  risky,  as  even  a  very  slight  expansion  of  the  rim  would  be  liable  to  break 
the  latter." 

The  patentee  has  improved  the  structure  of  these  expansible  wheels, 
and  it  is  upon  that  improvement  that  complainant  relies  to  sustain  the 
patent.    It  is  contended  in  the  brief  that: 

'*The  Windle  idea  was  that  the  spider  should  be  made  up  of  two  things: 
(1)  A  central  supporting  structure,  here  shown  as  a  hub  with  radial  spokes; 
and  (2)  a  split  ring  loosely  connected  with  the  central  structure  at  its  rim, 
and  bearing  upon  it  the  measuring  surface,  whereby  the  ring,  as  a  complete 
entity,  should  be  left  free  to  be  expanded  and  contracted  to  vary  the  meas- 
uring circumference,  independently  of  the  central  supporting  structure." 

It  was  upon  this  theory  that  the  patent  was  sustained  in  the  court 
below,  the  court  saying: 

**The  necessary  rigidity  of  the  arras  and  rings  in  the  old  wheels  appears 
to  have  prevented  proper  expansion  and  contraction  of  the  circumference 
by  this  means.  The  plaintiff  appears  to  have  Invented  a  split  ring  between 
the  rigid  rims  and  the  measuring  circumference,  with  means  to  expand  and 
contract  that,  and  thereby  lengthen  or  shorten  the  circumferences,  independ- 
ently of  the  length  of  the  rims." 

The  difficulty  with  this  argument,  however,  is  that  it  finds  no  support 
in  either  the  specifications  or  the  claims.  In  neither  claim  is  there  any 
suggestion  of  a  loose  attachment  of  the  cylinder  or  of  the  rings  to  the 
spiders.  The  specification  describes  spiders,  composed  each  of  a  metal- 
lic ring,  split,  and  connected  by  spokes  with  a  hub.  There  is  no  hint 
of  any  difficulty  resulting  from  rigidity  of  structure,  or  of  any  correc- 
tion of  such  difficulty  by  providing  a  looser  connection  of  the  parts. 
It  is  stated  in  the  brief  that: 

"The  drawing  of  the  Windle  patent  shows  the  split  ring  plvotally  con- 
nected to  one  of  the  spokes  at  the  lower  end  by  a  bolt,  and  to  the  two  hori- 
zontally disposed  spokes  by  a  slot  and  bolt  connection,  •  •  •  so  that  the 
Hplit  ring  could  expand  and  contract  throughout  Its  length,  independently  of 
the  central  supporting  structure.*' 
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But  that  is  not  the  written  description  of  the  invention  which  the 
statute  calls  for.  "A  description  which  is  said  to  be  vague  and  uncer- 
tain may  be  made  clear  by  the  drawings,  which  are  a  part  of  the  speci- 
fication. An  imperfect  written  description  will  be  aided  by  correct 
drawings,  but  when  the  written  description  is  not  only  silent  in  regard 
to  a  feature  of  the  invention,  but  places  the  novelty  upon  a  different  and 
described  feature,  the  drawings  will  not  help  an  entire  omission,  be- 
cause the  necessity  of  a  written  description  is  made  absolute  by  the 
statute.  Doubtful  or  ambiguous  specifications  can  be  aided  and  made 
plain  by  drawings,  but  they  cannot  supply  an  entire  absence  of  de- 
scription in  the  specifications."     Gunn  v.  Savage  (C.  C.)  30  Fed.  366. 

In  the  case  at  bar  the  specification  places  the  novelty  upon  the  feature 
of  a  split  and  expandible  ring,  and  it  is  that  which  is  claimed.  Inas- 
much as  such  rings  are  found  in  the  prior  art,  the  claims  cannot  be 
sustained. 

The  decree  is  reversed,  with  costs,  and  cause  remanded,  with  instruc- 
tions to  dismiss  the  bill,  with  costs. 


(134  Fed.  385.) 

RUMFORD  CHEMICAL  WORKS  ▼.  NEW  YORK  BAKING  POWDER 

CO.  et  aL 

(Circuit  Court  of  Appeals,  Second  Circuit    July  7,  1904.) 

No.  172. 

L  Patents— Invention— Baking  Powder. 

The  Catlin  patent.  No.  474,811,  for  a  baking  powder  in  which  the  phos- 
phoric acid  element  is  in  granular  form  essentially  free  from  pnlyemlent 

'  material,  instead  of  in  a  finely  pulverized  condition,  as  in  prior  compounds, 
discloses  invention,  it  being  shown  that  the  change  in  form  of  such  ele- 
ment enhances  the  keeping  quality  of  the  preparation,  and  prevents  its 
loss  of  efficiency  for  use  by  exposure  to  the  atmosphere.  The  patent  also 
held  yalid  as  against  the  defenses  of  prior  use  and  abandonment,  and  in- 
fringed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 
For  opinion  below,  see  125  Fed.  231. 

This  action  was  commenced  in  the  Southern  District  of  New  York 
for  the  infringement  of  letters  patent  No.  474,811,  granted  to  Charles 
A.  Catlin^  assignor  to  the  Rumford  Chemical  Works,  of  Providence, 
R.  I.,  May  17,  1892,  for  improvements  in  baking  preparations.  The 
Circuit  Court  (126  Fed.  231)  dismissed  the  bill  upon  the  authority  of 
Glue  Co.  V.  Upton,  97  U.  S.  3,  24  L.  Ed.  985. 

Philip  Mauro,  for  appellant. 

Arthur  von  Briesen  and  Paul  Bakewell,  for  appellees. 

Before  WALLACE,  TOWNSEND,  and  COXE,  Circiiit  Judges. 

COXE,  Circuit  Jr.'ige.  The  patent  in  suit  relates  to  that  class  of 
baking  preparations  in  which  the  active  acid  agent  is,  in  whole  or  in 
part,  some  form  of  phosphoric  acid  or  acid  phosphate.  Broadly  stated 
the  invention  consists  of  a  baking  preparation  in  which  the  phosphoric 
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acid  element  is,  practically,  in  a  granular  condition  free  from  pul- 
verulent phosphatic  mi.erial.  The  patentee  asserts  that  this  granular 
material  possesses  peculiar  and  distinctive  properties  and  characteristics 
of  great  value  and  is  a  new  product  or  article  of  manufacture. 

The  specification  states  that  baking  preparations  prior  to  Catlin's 
discovery,  though  in  other  respects  satisfactory,  were  liable  to  deteri- 
orate when  exposed  to  the  atmosphere,  compelling  the  employment  of 
expensive  means  in  packing  to  protect  them.  The  aim  of  the  manu- 
facturer had  theretofore  been  to  produce  the  phosphatic  element  in 
the  finest  pulverulent  condition  possible.  Catlin  discovered  that  this 
condition  was  not  only  unnecessary  but  detrimental  to  the  highest  effi- 
ciency and  that  a  baking  powder  having  the  phosphatic  element  in  a 
granular  condition  augments  leavening  efficiency,  prevents  deteriora- 
tion of  the  preparation  and  increases  the  slow  evolution  of  the  gas, 
with  a  consequent  increase  in  baking  efficiency.  Acid  phosphates,  par- 
ticularly when  reduced  to  a  fine  powder,  possess  a  highly  deliquescent 
property,  greedily  absorb  moisture  and  produce  in  any  mixture,  of 
which  they  form  a  considerable  part,  a  sticky,  clammy  condition. 
When  the  add  element  is  packed  separately,  in  the  powdered  condition, 
this  absorption  causes  it  to  harden  into  a  useless  crystalline  mass.  All 
of  these  difficulties,  the  specification  asserts,  are  remedied  by  using  the 
acid  phosphate  in  a  uniformly  granular  condition,  namely,  a  condition 
where  the  granules  are  approximately  of  such  a  size  that  they  will  pass 
through  a  No.  9  silk  bolt,  but  not  through  a  No.  16  silk  bolt  The  pat- 
entee does  not,  however,  restrict  himself  to  the  method  of  sifting  de- 
scribed or  to  the  particular  size  of  the  granules.  The  claims  are  as 
follows : 

*'(!)  A  baking  pr^aration  containing  phosphoric  acid  or  Its  compounds  in 
granular  condition  essentially  free  from  pulverulent  phosphatic  material,  isub- 
stantially  as  described. 

"(2)  A  baking  preparation  composed  of  a  phosphoric-acid  element  in  granu- 
lar form  essentially  free  from  pulverulent  phosphatic  material,  in  admixture 
with  a  carbonate  or  bicarbonate,  as  set  forth. ** 

The  invention,  then,  briefly  stated  consists  in  substituting  CTanular 
for  pulverulent  phosphatic  material  in  baking  preparations.  The  de- 
fenses are  lack  of  novelty  and  invention,  abandonment,  insufiicient 
description,  public  use  for  more  than  two  years  and  noninfringement 
Of  these  the  most  important  is  the  question  of  invention.  The  court 
below  found  this  issue  in  favor  of  the  defendants  upon  the  authority  of 
Glue  Co.  V.  Upton,  97  U.  S.  6,  24  L.  Ed.  985,  confining  the  discussion 
principally  to  the  question  whether  or  not  the  proof  sustained  the  as- 
sertion of  the  specification  that  the  patented  preparation  produces  "a 
marked  increase  in  baking  efficiency."  We  are  not  disposed  to  disagree 
with  the  finding  of  the  court  below  that  this  assertion  has  not  been  es- 
tablished by  the  proof.  We  are,  however,  of  the  opinion  that  there 
is  another  ground  upon  which  patentability  can  be  sustained,  namely, 
the  alteration  and  improvement  in  the  properties  of  the  material,  inci- 
dent to  the  change  from  fine  powder  to  the  granulated  condition,  by 
which  its  keeping  qualities  are  enhanced.  If  this  change  prevents 
the  preparation  from  deteriorating  and  keeps  in  a  condition  of  high 
efficiency  and  continued  usefulness  that  which  would  otherwise  spoil 
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and  become  a  useless  mass,  it  would  seem  that  enough  has  been  shown 
to  support  the  patent  A  baking  powder  which,  on  being  exposed  to 
the  atmosphere,  acquires  a  sticky,  clammy  condition,  certainly  loses  its 
baking  efficiency.  If  it  will  not  keep,  it  will  not  bake.  If,  then,  the 
patentee  has  produced  a  preparation  that  will  retain  all  its  useful  prop- 
erties  to  the  end  without  resort  to  expensive  and  inconvenient  means 
of  preservation,  he  has  certainly  made  a  discovery  which  entitles  him 
to  consideration. 

There  can  be  no  doubt  that  one  of  the  principal  difficulties  which 
the  complainant  encountered  in  its  long  experience  in  phosphatic  bak- 
ing powders  was  the  liability  of  the  preparation  to  deteriorate  upon 
exposure  to  the  atmosphere — it  would  not  keep.  Was  Catlin  the  first 
to  remedy  this  difficulty  and  did  it  require  an  exercise  of  the  inventive 
faculty  to  accomplish  it?  It  seems  that  he  was  the  first  to  conceive 
the  idea  which  culminated  in  success.  The  word  "granular"  appears 
over  and  over  again  in  the  prior  art,  but  never  in  the  sense  in  which 
Catlin  employs  it.  There  is  no  indication  to  the  chemist  that  the  gran- 
ular, coarse  or  brittle  powder  mentioned  in  the  prior  patents,  in  com- 
bination with  the  o^her  ingredients  necessary  in  a  baking  powder, 
would  produce  the  phenomena  referred  to.  The  effort  of  the  prior 
art  was  to  avoid  coarse,  gritty  particles  in  the  commercial  preparation 
and  reduce  it  to  a  fine  impalpable  dust  Dealers  vied  with  each  other 
in  this  endeavor  and  he  secured  the  customer  who  could  show  the  finest 
pulverization.  Of  course  granular  particles  appeared  in  the  general 
mass,  but  no  one,  before  Catlin,  had  thought  of  sifting  out  and  reject- 
ing as  useless  the  fine  particles  and  utilizing  only  those  granules  which 
are  practically  uniform  in  size.  The  phosphoric  acid  element  of  the 
prior  art  was  in  a  uniformly  pulverulent  condition ;  the  same  element 
in  the  patented  product  is  in  a  uniformly  granular  condition.  The 
former  was  essentially  free  from  granular  phosphatic  material;  the 
latter  is  essentially  free  from  pulverulent  phosphatic  material.  A  per- 
centage of  coarse  particles  was  found  in  the  former  and  a  percentage 
of  fine  particles  is  found  in  the  latter,  but  the  predominating  character- 
istics are  that  the  former  was  essentially  fine  and  the  latter  essentially 
granular. 

But  it  is  urged  that  in  chemistry  the  proposition  is  elementary  that 
the  reaction  between  materials  deliquescent  in  character  is  facilitated 
or  retarded  as  the  particles  are  made  smaller  or  larger.  Not  only  was 
it  known  to  chemists,  but  it  was  a  matter  of  common  knowledge  as 
well,  that  deliquescent  substances  have  a  greater  tendency  to  melt  in 
a  foggy,  humid  atmosphere  than  in  a  cold,  dry,  rarefied  atmosphere, 
and  only  common  business  sense  was  required  to  reduce  as  much  as 
possible  the  surface  of  such  substances  when  exposed  to  a  moist  at- 
mosphere. In  other  words,  the  likelihood  of  deliquescence  is  decreased 
in  proportion  as  the  exposed  surface  is  lessened.  To  do  this  was  not 
the  work  of  the  inventor,  say  the  defendants,  but  of  one  having  only  a 
rudimentary  knowledge  of  chemistry.  The  chief  difficulty  with  this 
argument  is  its  inapplicability  to  the  facts  shown  in  the  record.  Catlin 
was  dealing,  not  with  a  well-known  substance,  like  sugar  or  glue, 
the  pioperties  of  which  were  familiar  to  all,  but  with  a  chemical  sub- 
stance only  recently  discovered.  He  had  for  his  ultimate  object  not 
67  C.C.A.— 24  . .  I 

Digitized  by  VnOOQ IC 


370  67  C.  C.  A.  RBPORTS. 

an  improved  acid-phosphate  but  an  improved  baking  powder,  the  add 
being  considered  not  alone  but  in  relation  to  the  otfier  ingredients  of 
the  preparation.  The  acid  element  must  be  preserved,  but  so  must  the 
other  elements  in  combination.  The  leavening  efficiency  if  not  im- 
proved at  least  must  not  be  diminished.  The  tendency  to  cake  and 
crystallize  must  be  avoided.  What  was  there  in  the  prior  art  to  inform 
the  inventor  that  this  complicated  problem  could  be  solved  by  getting 
rid  of  the  fine  powder,  which  was  supposed  to  be  indispensable  to  suc- 
cess, and  using  a  powder  in  a  uniformly  gnmulated  condition?  To 
assert  that  the  substitution  was  obvious  is  to  impeach  the  ability  of  a 
number  of  learned  chemists  who  were  working  for  a  solution  of  the 
difficulty  and  who  never  thought  of  Catlings  remedy.  Indeed,  they 
refused  to  believe  in  its  efficacy  even  after  it  was  fully  explained  to 
them.  The  necessity  for  the  fine  powder  was  everywhere  recognized. 
To  change  or  tamper  with  this  supposed  essential  was  looked  upcm  as 
rank  heresy  by  those  best  acquainted  with  the  subject.  Accordingly 
the  search  for  a  remedy  had  proceeded  principally  along  the  line  of 
packing  the  preparation  in  air  tight  receptacles.  Catlin's  invention 
made  the  cheapest  and  most  attractive  packages  available  by  changing 
the  properties  of  the  powder  so  that  it  was  transformed  from  a  prepara- 
tion which  spoiled  when  exposed  to  the  atmosphere  into  a  successful 
commercial  article. 

In  determining  the  question  of  invention  each  case  must  depend  upon 
its  own  facts,  the  inquiry  always  being  whether  what  has  been  done 
required  the  exercise  of  the  inventive  faculties.  Has  a  new  or  better 
result  been  obtained?  Is  it  cheaper  and  more  durable?  Has  it  new 
capabilities  ?  Does  it  perform  new  functions  ?  These  questions  in  the 
present  controversy  must,  we  think,  be  answered  in  the  affirmative. 
Smith  V.  Vulcanite  Co..  93  U.  S.  486,  23  L.  Ed.  952;  Loom  Co.  v. 
Higgins,  105  U.  vS.  580,  26  L.  Ed.  1177,  and  cases  cited  in  King  v. 
Anderson  (C.  C.)  90  Fed.  500. 

The  other  defenses  were  overruled  by  the  court  below  and,  as  we 
agree  with  the  Circuit  Judge  in  thinking  that  "infringement  is  plain 
and  the  various  other  defenses — anticipation,  abandonment,  and  prior 
use — ^are  not  especially  persuasive,"  but  little  need  be  added.  The  de- 
fendants' powder  is  known  as  "Lion  Baking  Powder."  Assuming,  as 
defendants  contend,  that  it  contains  from  10  to  12  per  cent,  of  phos- 
phatic  material,  which  will  pass  through  a  No.  16  silk  bolt,  and  may 
be  denominated  pulverulent,  nevertheless  we  think  the  phosphatic  ele- 
ment is  generally  granular  in  condition  and  essentially  free  from  pul- 
verulent matter.  It  is  sufficiently  so  to  produce  all  the  results  claimed 
by  the  patent.  There  is  no  proof,  however,  that  the  defendant  Gordon 
has  infringed  the  patent  and  as  to  him  the  bill  was  properly  dismissed. 
We  incline  to  the  opinion  that  the  alleged  prior  use  by  HerreshoflF  is 
entitled  to  greater  consideration  than  the  other  attempts  ip  the  same 
direction.  It  will  not  be  necessary,  therefore,  to  consider  the  others  in 
detail.  In  several  of  them  the  testimony  emanates  from  interested 
and  ignorant  witnesses.  Mr.  HerreshoflF,  on  the  contrary,  is  an 
educated  gentleman  with  no  apparent  interest  in  the  controversy. 
After  leaving  college  he  studied  chemistry  and  became  an  assist- 
ant of  Prof.    Horsford,   the  president   of   the   complainant.      He 
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was  employed  by  the  complainant  at  various  times  and  at  one 
time  was  superintendent  of  its  works.  And  yet,  though  we  be- 
lieve him  to  be  entirely  honest,  we  cannot  credit  his  story  that  Catlin's 
invention  was  practiced  at  complainant's  works  in  1867  and  1868.  At 
the  time  of  giving  his  testimony  he  was  67  years  of  age  and  was  testi- 
fying to  the  minute  details  of  transactions  occurring  34  years  before. 
Human  memory  is  incapable  of  such  miraculous  achievements.  He 
says  he  secured  the  granular  material  by  grinding  and  describes  the 
mill,  made  by  him,  which  was  used  for  this  purpose.  It  is  doubtful  if 
any  mill  ever  constructed  could  reduce  the  material  to  a  granular  con- 
dition, retaining  the  uniform  particles  and  blowing  ^way  the  fine  pow- 
der, but  certainly  the  mill  described  by  the  witness  could  not  accomplish 
such  a  result.  Again,  it  is  simply  incredible  that  this  invention  could 
have  been  practiced  in  the  complainant's  works  while  under  the  direc- 
tion of  Prof.  Horsford.  The  persons  employed  there,  from  the  presi- 
dent down,  were  men  of  intelligence  and,  if  what  Herreshoff  describes 
actually  took  place,  they  must  have  known  it.  Is  it  possible  that  a 
number  of  enterprising  business  men  with  such  a  treasure  in  their 
hands  would  have  delil^rately  thrown  it  away  ?  And  yet  when  Catlin 
made  his  proposal  years  later  it  was  met  by  these  same  men  with  the 
most  discouraging  skepticism.  The  inference  is  irresistible  that  what 
Herreshoff  describes  did  not  take  place ;  he  is  mistaken.  It  is  enough 
to  say  of  this  and  all  the  so-called  prior  uses  that  they  have  not  been 
proved  beyond  a  reasonable  doubt. 

The  invention  was  not  abandoned.  The  testimony  of  which  aban- 
donment is  predicated  tends  rather  to  prove  that  the  uses  referred  to 
were  experimental  in  character  and  were  intended  to  test  the  invention 
thoroughly  before  offering  it  to  the  public. 

The  proposition  that  the  invention  is  without  utility  is  sufficiently 
answered  by  the  fact  that  the  defendants  persistently  use  it,  and  by  the 
further  fact  that  the  granular  phosphate  commands  a  much  higher 
price  in  the  market  than  the  powdered  phosphate. 

It  follows  that  the  decree  in  so  far  as  it  relates  to  the  defendant 
Gordon  is  affirmed,  with  costs.  Hutter  v.  Stopper  Co.,  128  Fed.  283, 
286,  62  C.  C.  A.  652.  In  other  respects  the  decree  is  reversed,  with 
costs,  and  the  cause  is  remanded  to  the  Circuit  Court  with  instructions 
to  enter  a  decree  for  the  complainant  in  the  usual  form. 


a34  Fed.  389.) 

WILCB  et  al.  v.  BUSH  TEMPLE  OF  MUSIC  CC^ 

(Gircoiit  Court  of  Appeals,  Seventti  Circuit    October  4,  1904.) 

No.  1.062. 

1.  Patents— Invention— Flooring. 

The  Wilce  &  Bnmham  patent,  No.  531,711,  for  an  Improved  floor,  in 
which  the  ends  as  well  as  the  edges  of  the  boards  are  united  by  a  tongue 
and  groove  Joint,  the  Joinder  being  made  **hit-or-mis8,"  without  reference 
to  the  Joists,  is  void  for  lack  of  invention  in  view  of  the  prior  art,  which 
disclosed  both  features  of  the  alleged  invention,  which  were  merely 
brought  together  by  the  patentee. 

*  Rehearing  denied  January  3,  1905. 

Digitized  by  VjOOQIC 


372  67  C.  C.  A.  REPORTS. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
em  Division  of  the  Northern  District  of  Illinois. 

Appeal  from  a  decree  dismissing  a  bill  for  infringement  of  letters 
patent  No.  531,711  for  flooring,  granted  to  Thomas  Wilce  and  John 
P.  Bumham,  January  1,  1895. 

Appellants*  bill  for  infringements  of  letters  patent  No.  531,711,  Jan.  1,  1895, 
to  Wilee  and  another,  for  improvements  in  flooring,  was  dismissed  for  want 
of  equity. 

The  nature  of  the  alleged  invention  is  sufficiently  described  in  the  claims, 
which  are  as  follows: 

"(1)  In  a  floor,  the  combination  of  the  Joists  with  long  narrow  flooring 
boards  or  strips  of  varying  lengths  laid  there  and  jointed  together  at  their 
meeting  ends  by  interfltting  integral  tongues  and  grooves  formed  th^eon,  the 
separate  flooring  boards  or  strips  thus  Jointed  together  at  their  meeting  ends 
forming  continuous  strips  or  boards  extending  across  the  Joists  and  resting 
thereon  and  secured  thereto  at  intervals,  the  tongue-and-groove  Joints  at  the 
meeting  ends  of  the  boards  in  one  such  continuous  strip,  breaking  Joints  with 
those  in  adjacent  continuous  strips,  whereby  the  necessity  of  Joining  the 
boards  over  the  Joists  and  nailing  each  separate  board  or  strip  at  each  of  its 
ends  to  a  Joist  is  obviated,  substantially  as  specifled. 

"(2)  The  improved  floor  herein  shown  and  described,  comprising  a  series  of 
supporting  Joists  and  a  series  of  flooring  boards  of  varying  lengths.  Jointed 
together  at  their  ends  by  interfltting  integral  tongues  and  grooves  formed 
thereon  and  also  at  their  sides  by  interfltting  tongues  and  grooves,  the  sepa- 
rate flooring  boards  or  strips  thus  Jointed  together  at  their  ends  forming  con- 
tinuous strips  or  boards  extending  across  the  Joists  and  resting  thereon  and 
secured  thereto  at  intervals,  the  tongue-and-groove  Joints  at  the  meeting  en^ls 
of  the  boards  in  one  such  continuous  strip,  breaking  Joints  with  those  in  adja- 
cent continuous  strips,  whereby  the  necessity  of  Joining  the  boards  over  the 
Joists  and  nailing  each  separate  board  or  strip  at  each  of  its  ends  to  a  joist 
is  obviated,  substantially  as  specified." 

Lysander  Hill  and  John  W.  Hill,  for  appellants. 
Edward  Rector  and  Charles  E.  Pickard,  for  appellee. 

Before  JENKINS,  GROSSCUP,  and  BAKER,  Circuit  Judges. 

BAKER,  Circuit  Judge  (after  stating  the  facts).  Down  to  quite 
recent  times  the  usual  way  of  putting  flooring  directly  upon  joists  was 
this:  The  boards  were  tongued  and  grooved  along  the  sides.  The 
workman,  having  regard  to  knots  or  other  defects  and  to  the  necessity 
of  breaking  joints  properly  with  those  of  boards  already  laid,  would 
saw  off  the  particular  board  in  hand  at  such  a  length  that  each  end 
would  extend  to  the  middle  of  a  joist.  The  floor,  when  laid,  would 
then  have  to  be  smoothed  of  any  unevenness  at  the  joints. 

The  advantages  of  appellants*  method  over  the  above  are  very  g^reat. 
Knots  and  split  ends  may  be  cut  out  at  the  factory ;  and  short  pieces, 
say  two  feet,  which  formerly  would  have  to  be  thrown  aside  as  floor- 
ing, may  now  be  used  successfully.  The  joints  in  a  strip  clear  across 
the  floor  may  fall  where  they  will  so  far  as  the  location  of  the  joists  is 
concerned.  The  workmen  need  pay  attention  only  to  the  proper  break- 
ing of  the  joints  of  that  strip  with  the  joints  of  the  abutting  strip.  No 
cutting  and  fitting  is  required  except  where  the  floor  meets  the  wall. 
When  laid,  the  floor  is  smooth  and  even  without  further  dressing-. 
A  saving  of  10  per  cent,  in  material  and  30  to  50  per  cent  in  labor  is 
effected. 
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If  appellants,  as  the  file  wrapper  and  contents  show  they  and  the 
Patent  Office  believed  to  be  the  case,  took  the  step  across  the  inter- 
vening gap,  the  merits  of  their  patent  might  not  be  successfully  as- 
sailed.   But  the  record  belies  the  premise. 

The  development  was  this :  First.  The  old  method  of  end-butting  a 
joint  over  a  joist.  Second.  The  desirability  of  tonguing  and  groov- 
ing the  ends  to  make  a  better  joint  than  end-butting.  This  was  shown 
in  prior  standard  publications  on  joinery.  The  result  was  to  furnish 
a  tighter  joint.  The  particular  reason  advanced  why  end-tonguing  was 
superior  to  end-butting  was  that  the  joint  would  better  keep  out  air  and 
water.  But  of  course  the  disclosure  carried  with  it  all  the  necessarily 
resulting  advantages,  including  the  prevention  of  warping  at  the  ends 
of  the  toards,  which  was  likely  to  happen  with  end-butted  joints.  The 
authors  of  these  publications  did  not  reach  the  idea  of  "hit-or-miss** 
joints  irrespective  of  the  location  of  the  joists,  but  required  the  joints 
to  be  at  the  joists.  Third.  The  idea  of  the  "hit-or-miss"  joints  irre- 
spective of  the  location  of  the  joists.  Meyer  produced  at  his  fac- 
tory and  sent  forth  in  bundles  ready  for  immediate  use  without 
cutting  and  fitting  except  next  to  the  walls,  hardwood  flooring  strips, 
tongued  and  grooved  on  the  sides,  carefully  and  accurately  end-butted 
at  the  factory,  and  smoothed  and  planed  so  that  the  floor  when  laid 
would  need  no  further  dressing.  Knots  and  split  ends  were  cut  out 
in  the  making ;  and  the  strips  were  of  such  varying  length,  from  two 
feet  up,  as  could  be  cut  advantageously  from  the  particular  timber  in 
hand.  The  flooring  was  designed  to  be  laid,  and  was  laid  and  used,  on 
the  "hit-or-miss"  plan,  with  the  resulting  saving  in  material  and  labor 
that  appears  in  appellants'  method.  Fourth.  Appellants'  substitution 
in  the  Meyer  flooring  of  end-tong^ing  for  end-butting. 

Meyer  disclosed  the  "hit-or-miss"  plan  for  joints.  The  writers  on 
joinery  showed  how  a  better  joint  could  be  made  by  substituting  end- 
tonguing  for  end-butting.  Appellants'  selection  among  known  means, 
though  increasing  the  degree  of  efficiency,  did  not  rise  to  the  dignity 
of  independent  invention.  Mast,  Foos  &  Co.  v.  Stover  Mfg.  Co.,  177 
U.  S.  485,  20  Sup.  Ct  708,  44  L.  Ed.  856 ;  Lovell  Mfg.  Co.  v.  Cary, 
147  U.  S.  623,  13  Sup.  Ct.  472,  37  L.  Ed.  307;  Hollister  v.  Benedict 
Co.,  113  U.  S.  73,  5  Sup.  Ct.  717,  28  L.  Ed.  901 ;  Atlantic  Works  v. 
Brady,  107  U.  S.  199,  2  Sup.  Ct.  225,  27  L.  Ed.  438;  Wisconsin  Com- 
pressed Air  House  Cleaning  Co.  v.  American  Compressed  Air  Clean- 
ing Co.,  125  Fed.  761,  60  C.  C.  A.  529. 

The  decree  is  affirmed. 
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(134  Fed.  574.) 

WESTON  ELECTRICAL  INSTRUMENT  CO.  T.  STEVENS  et  aL 

(Circuit  Court  of  Appeals,   Second  Circuit    Noyexnber  8»   1^04.) 

No.  175. 

1.  PATEWT8— Reissue— Electrical  Mbasubino  iNSTBTiifEWT. 

The  Weston  reissued  patent.  No.  11,250  (original  No.  433.637)  for  an 
electrical  measuring  Instrument  used  for  measuring  the  difference  of 
potential  between  the  terminals  of  an  alternating  current  circuit,  while 
disclosing  patentable  Invention  In  so  proportioning  the  parts  of  the  ap- 
paratus as  to  reduce  the  effect  of  self-induction  to  a  negligible  quan- 
tity, is  invalid  as  a  reissue  because  the  description  In  the  original  pat- 
ent fails  to  show  such  invention,  or  that  It  was  intended  to  be  secured 
thereby. 

2.  Same— Invention. 

The  Weston  patent,  No.  470,340,  for  an  improvement  in  the  electrical 
measuring  instrument  described  in  the  patentee's  reissue  patent.  No. 
11,250,  is  void  for  lack  of  patentable  Invention  in  view  of  the  prior 
art 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

For  opinion  below,  see  119  Fed.  181. 

This  cause  comes  here  on  appeal  from  a  decree  of  the  United  States 
Circuit  Court  for  the  Southern  District  of  New  York,  adjudicating  the 
validity  and  infringement  of  claims  2,  4,  6,  10,  and  12  of  reissued  patent 
No.  11,250,  granted  June  28, 1892,  and  of  claim  1  of  patent  No.  470,340, 
dated  March  8,  1892,  both  granted  to  Edward  Weston,  and  owned  by 
complainant. 

Henry  M.  Paul,  Jr.,  for  appellants. 
William  H.  Kenyon,  for  appellee. 

Before  WALLACE,  LACOMBE,  and  TOWNSEND,  Circuit 
Judges. 

TOWNSEND,  Circuit  Judge.  As  found  by  the  court  below,  the 
reissued  patent  in  suit  covers  the  first  practically  successful  commercial 
alternating  current  volt  meter,  and  said  instrument  is  recognized  as  the 
standard  for  measuring  differences  of  potential  in  alternating  current 
circuits.  In  these  circumstances  this  court  has  undertaken  an  exami- 
nation of  the  records  and  briefs  with  a  disposition  to  give  to  the  owner 
of  said  patent  the  benefit  of  the  presumption  thus  raised  in  its  favor. 

The  question  of  validity  of  the  reissued  patent  depends  upon  the 
determination  of  the  two  following  contentions  of  defendants,  namely : 
(1)  That  Weston  did  not  discover  a  single  principle  or  solve  a  single 
problem  in  the  art  of  measurement  of  alternating  currents  which  l^d 
not  already  been  so  far  worked  out  and  published  that  no  invention  was 
required  to  overcome  the  alleged  difficulties  in  the  way  of  the  practical 
application  of  the  prior  art.  (2)  That,  if  invention  was  required  for 
the  practical  solution  of  the  alleged  problem,  it  was  not  disclosed  by 
Weston. 

The  alleged  invention,  as  stated  in  the  specification — 

"Cousists,  broadly.  In  a  fixed  or  stationary  coll  and  a  coll  oscillating  or  vi- 
brating on  inclosed  pivots  In  tbe  field  of  force  of  said  stationary  coll,  said 
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colls  being  electrically  connected.  The  vibrating  coil  on  the  passage  of  the 
current  through  the  circuit,  including  both  coils,  assumes  an  angular  position, 
depending  upon  the  difference  of  potential  between  the  terminals  of  the 
circuit  The  reversals  of  the  current  in  both  coils  occur  simultaneously,  and 
hence  an  index  or  pointer  connected  to  the  movable  coil  is  always  deflected  In 
the  same  direction,  thus  indicating  the  extent  of  said  angular  movement  upon 
a  suitable  scale.  My  invention  further  consists  in  the  construction  and  ar- 
rangement of  the  instrument,  as  hereinafter  more  particularly  pointed  out" 

And  the  improved  instrumjent  covered  by  the  patent  is  described  by 
complainant's  expert  as  follows : 

*The  improvement  described  in  the  reissue  patent,  No.  11,250,  relates  to 
an  instrument  for  measuring  the  difference  of  potential  between  the  terminals 
of  an  alternating  current  circuit.  The  instrument  is  of  the  type  designated 
as  an  electro-dynamometer;  that  is,  it  is  an  instrument  whose  indications 
depend  upon  the  mutual  action  between  two  coils,  one  fixed  and  the  other 
movable,  both  carrying  an  electric  current  The  improvement  described  in  the 
letters  patent  consists  essentially  in  the  mode  of  supporting  the  movable 
coll,  the  method  of  applying  the  springs  which  counterbalance  the  action  of 
the  electrical  forces,  and  in  making  use  of  these  springs  to  convey  the  elec- 
trical current  to  and  from  the  movable  coll.  The  movable  coil  is  supported 
on  pivots  running  in  jeweled  bearings  so  nicely  adjusted  that  friction  is 
almost  entirely  absent,  the  springs  which  counterbalance  the  action  of  the 
electrical  forces  are  so  arranged  and  connected  as  not  to  increase  the  friction 
upon  the  supports,  and  these  springs  l)eing  employed  for  conveying  the  elec- 
tric current  to  and  from  the  moving  coil,  they  do  away  with  the  necessity  of 
using  any  auxiliary  connections,  mercury  contacts,  or  any  other  means  of 
carrying  the  current  to  and  from  that  coil  which  might  introduce  friction, 
and  so  become  a  source  of  error  in  the  Instrument  The  improvement  further 
consists  in  so  proportioning  the  coils  and  various  parts  of  the  apparatus  that 
exceedingly  delicate  springs  are  sufficient  to  control  the  motion  of  the  mov- 
able coil,  and,  therefore,  exceedingly  small  electrical  forces  are  sufficient  to 
produce  the  movement  of  the  coil  necessary  to  the  indications  of  the  instru- 
ment, so  reducing  to  a  negligible  amount  the  disturbing  effect  of  self-induc- 
tion when  the  instrument  is  used  for  the  measurement  of  potentials  in  alter- 
natii^  current  circuits." 

The  claims  involved  are  as  follows : 

"(2)  In  an  electrical  measuring  instrument,  a  stationary  coil,  a  coil -pivoted 
and  vibrating  in  the  field  of  said  stationary  coil,  and  a  spring  opposing  and 
counterbalancing  the  impressed  action  of  said  movable  coil,  the  said  coils 
and  spring  being  in  circuit.'*  ^ 

"(4)  In  an  electrical  measuring  instrument,  a  fixed  coil,  a  movable  coll  in 
the  field  of  said  fixed  coll,  an  index  showing  the  extent  of  movement  of  said 
movable  coil,  and  a  spring  opposing  and  counterbalancing  the  movement  of 
said  movable  coil  and  in  circuit  therewith,  the  said  elements  being  con- 
structed and  arranged  so  that  said  index  will  be  moved  directly  to  show  the 
extent  of  motion  of  said  movable  coil  and  by  the  counterbalancing  effect  of 
said  spring  be  maintained  in  such  position." 

"(6)  In  an  electrical  measuring  instrument,  the  combination  of  a  movable 
conductor  actuated  by  the  current  to  be  measured  in  a  field  of  force  main- 
tained by  the  said  current,  and  a  means  of  indicating  the  extent  of  move- 
ment of  said  conductor,  the  said  conductor  being  constructed  to  offer  such 
electrical  resistance  and  of  such  light  weight  and  so  freely  movable  as  that 
the  error  due  to  the  disturbing  effect  of  self-induction  of  the  actuating  cur- 
rent in  said  conductor  shall  bear  an  infinitesimal  ratio  to  the  actual  indica- 
tion and  be  practically  nil." 

**(10)  In  an  electrical  measuring  instrument,  a  stationary  coil,  a  coil  vi- 
brating or  oscillating  in  the  field  of  force  of  said  stationary  coil,  and  a 
spring  of  conducting  material  opr>osing  the  movement  of  said  vibrating  coil, 
the  said  coils  and  spring  being  electrically  connected." 

"(12)  In  an  electrical  measuring  instrument,  a  stationary  coil,  a  coil  vi- 
brating or  oscillating  in  the  field  of  force  of  said  stationary  coil,  two  coiled 
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sprlnf^s  of  condncting  material  combined  with  said  movable  coll,  and  circuit 
connections,  whereby  said  springs  and  movable  coll  are  connected  In  cir- 
cuit 

On  November  1,  1887,  J.  Cauderay  obtained  a  patent  for  an  electric 
dynamometer.  This  apparatus  was  intended  to  measure  and  register 
the  electric  energy  of  a  direct  current.  It  included  an  electric  meter  in 
combination  with  an  electro  dynamometer.  The  latter,  which  the  pat- 
entee states  "may  be  used  separately,"  comprised  a  fixed  or  stationary 
coil  or  bobbin  and  a  movable  one.  This  movable  bobbin  "consists  of 
a  single  wooden  ring  or  core,  on  which  is  wound  a  very  long,  fine  wire 
oflfering  an  electrical  resistance  of  about  a  thousand  ohins."  It  is  sup- 
plied with  a  current  of  electricity  through  springs  of  conducting  ma- 
terial coiled  in  opposite  directions,  "which  serve  to  allow  the  current 
to  enter  and  leave  without  affecting  the  free  movement  of  the  bobbins." 
An  index  shows  the  extent  of  the  movement  of  said  mqvable  coil.  This 
coil  or  "bobbin  is  pivoted  *  *  *  at  the  top  and  at  the  bottom,  rest- 
ing with  its  vertical  trunnions  in  two  bearings,  which  are  adjustably 
attached  to  the  frame  of  the  machine.  *  *  *  To  secure  its  inde- 
pendence and  sensibility,  the  bobbin  is  at  its  center  suspended  from  a 
silk  thread  attached  to  a  flexible  arm." 

Counsel  for  complainant  attempts  to  meet  the  disclosures  of  Cauderay 
as  follows :  His  patent  was  a  paper  patent,  and  described  an  instrument 
which  was  designed  for  direct  currents  only.  It  could  not  have  been 
practically  used  except  in  a  level  position,  nor  adapted  to  alternating 
currents  without  substantial  modifications  because  of  said  thread  sus- 
pension, a  certain  supplemental  spring,  and  of  the  cumbersome  and 
heavy  movable  coil.  It  is  not  clear  that  the  coiled  so-called  springs  of 
Cauderay,  apparently  constructed  of  copper,  performed  any  opposing 
and  counterbalancing  spring  functions.  And  that  Cauderay,  being  a 
paper  patent,  did  not  sufficiently  disclose  a  principle  of  construction 
and  operation,  so  that  only  mechanical  skill  was  required  to  adapt  it  to 
alternating  currents,  is  indicated  by  the  fact  that  after  its  issue  elec- 
trical experts  were  agreed  that  no  practical  means  had  been  devised  for 
measuring  alternating  currents.  If,  therefore,  the  reissue  were  an 
original  patent,  and  the  patentee  were  confronted  by  Cauderay  alone, 
his  improvement  might  be  held  to  be  patentable  on  the  theory  stated  by 
complainant's  expert  that  it  "consists  in  so  proportioning  the  coils  and 
various  parts  of  the  apparatus  that  exceedingly  delicate  springs  are 
sufficient  to  control  the  motion  of  the  movable  coil,"  etc.  But  Weston 
did  not  confine  his  inventive  ingenuity  to  electrical  measuring  apparatus 
for  alternating  current  instruments.  Counsel  for  complainant,  refer- 
ring to  direct  current  instruments,  states  that  Mr.  Weston  had  been  a 
pioneer  in  that  field  also,  and  had  given  the  art  what  are  to-day  the 
standard  and  best  and  best-known  portable  direct  current  instruments 
in  the  world.  These  are  shown  in  Weston  patents  Nos.  392,386  and 
392,387.  Weston's  patent  No.  392,387  was  granted  November  6,  1888, 
and  is  therefore  prior  by  some  14  months  to  the  patent  in  suit  The 
specification  states  as  follows: 

"I  desij^i  this  Instrument  principally  for  the  measnrement  of  current- 
[)ressure  or  electromotive  force  in  volts.  To  this  end  I  support  the  coU  upon 
jeweled  pivots,  as  already  explained,  so  that  it  will  turn  with  the  minimum 
of  friction,  and  I  oppose  to  its  movement  the  resiliency  of  a  pair  of  very 
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delicate  springs.  In  the  path  of  the  current  before  it  reaches  the  coil,  I 
place  a  high  resistance  very  large  lu  proportion  to  the  Internal  resistance  of 
the  dynamo,  or  battery,  the  current-pressure  of  which  is  to  be  measured." 

Complainant  brought  suit  in  this  circuit  for  infringement  of  said 
patent,  and  on  March  2,  1904,  Judge  Wheeler  filed  an  opinion  sustain- 
ing its  validity.  128  Fed.  939.  The  following  citations  from  said  opin- 
ion indicate  its  bearing  on  the  validity  of  the  patent  in  suit :  Judge 
Wheeler,  after  having  described  the  invention,  and  stated  that  Weston 
"did  not  discover  that  a  coil  in  a  magnetic  field  would  be  moved  by  a 
current  through  it  against  lesser  uniform  resistance  through  distance 
in  proportion  to  the  strength  of  the  current,"  says  as  follows : 

"What  he  did  invent  was  the  arrangement  of  proper  devices  in  an  instru- 
ment for  producing,  measuring,  and  indicating  such  a  movement  of  the  coil." 

And,  referring  to  the  prior  art,  and  especially  to  Weston's  prior  pat- 
ent No.  334,143,  as  the  closest  approach  to  the  patent  there  in  suit.  Judge 
Wheeler  says : 

"But  in  no  one  of  them  is  there  set  forth  a  coil  wound  upon  such  a  frame 
mounted  on  pivots  with  counter-acting  springs  carrying  the  current  in  such 
an  arc^haped  magnetic  field,  nor  the  combination  of  any  of  the  parts  of  the 
patent  in  suit  to  as  great  an  extent  as  that  patent  If  that  patent  does  not 
anticipate  this  invention,  it  seems  clear  that  none  nor  all  of  the  others  will. 
That  patent  shows  a  field  ♦  ♦  ♦  in  which  a  coil  of  wire  wound  about 
diamagnetic  metal  is  suspended  in  torsional  springs,  and  made  to  move  in 
the  field  by  an  electric  current  through  the  coil  against  the  force  of  the 
springs,  and  to  indicate  the  movement  by  a  pointer  on  a  scale.  In  an  instru- 
ment of  that  patent  may  be  found  a  coil  moving  in  a  permanent  magnetic 
field  protected  in  the  same  way ;  but  the  high  torsional  suspending  wires  for 
the  coil  prevent  making  the  instrument  compact,  or  capable  of  operation  ex- 
cept in  a  level  position ;  and  it  was  not  a  practicable  electric  measuring  in- 
strument for  use  in  many  places  where  such  instruments  are  desired,  and 
where  that  of  this  patent  can  be  used.  •  •  •  The  patent  in  suit  seems  to 
be  an  improvement  over  the  prior  patent  by  mounting  the  coil  on  pivots 
in  an  arc-shaped  magnetic  field  between  the  pole-pieces  of  a  horse-shoe  magnet 
and  a  soft-iron  core,  instead  of  suspending  the  core  upon  the  torsional  wires 
In  the  magnetic  field  of  the  other  patent  That  this  new  arrangement  of 
the  coil  upon  pivots  in  this  form  of  magnetic  field,  which  would  be  by  the 
arrangement  of  the  bridge  pieces  permanent,  was  a  great  improvement  on 
all  or  any  prior  electric  measuring  instruments,  is  very  plain  and  obvious 
from  an  observation  of  the  things  which  had  gone  before.  It  involved  in- 
vmtion  of  high  order,  and  resulted  in  great  success.  Neither  the  anticipa- 
tions relied  upon  nor  the  alleged  want  of  patentable  novelty  seem  to  defeat 
or  affect  the  validity  of  the  patent  for  this  improvement" 

Recurring  now  to  the  elements  of  the  reissued  patent  by  which  it 
was  differentiated  from  Cauderay,  we  find  in  No.  392,387  an  instrument 
"capable  of  operation  except  in  a  level  position,"  and  therefore  "a  prac- 
ticable electric  measuring  instrument"  in  any  and  all  places,  because 
"an  improvement  over  the  prior  patent  by  mounting  the  coil  on  pivots 
*  *  *  with  counter-acting  springs"  and  dispensing  with  the  "tor- 
sional suspending  wires."  It  does  not  appear  that  the  pivots  and 
springs  perform  any  function  in  the  reissued  patent  different  from 
those  covered  by  No.  392,387.  It  does  appear  that  the  objection  to  the 
heavy  construction  of  Cauderay  was  obviated  by  the  coil  supported 
"upon  jeweled  pivots  *  *  *  so  that  it  will  turn  with  the  minimum 
of  friction,"  its  movement  being  opposed  by  "the  resiliency  of  a  pair 
of  very  delicate  springs."    The  sole  tangible  support  left  for  the  reis- 
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sued  patent  is  that  it  may  be  claimed  to  be  the  first  disclosure  of  the 
means  by  which  the  direct  current  double  coil  instrument  could  be  so 
adapted  to  the  peculiar  conditions  characteristic  of  the  alternating  cur- 
rent as  to  result  in  a  practical  instrument  for  measuring  the  diflFerences 
of  potential  in  an  alternating  current  circuit  The  well-recognized  ob- 
stacle to  the  use  of  the  direct  current  instrument  for  alternating  cur- 
rents was  self-induction;  the  inertia,  so  to  speak,  of  the  movable  coil 
when  subjected  to  constant  mjAd  reversals  of  current,  often  of  different 
rates  or  frequencies  of  alternation.  This  drag  or  reactance  is  caused  by 
the  friction  of  the  movable  cdl.  "The  problem,"  says  complainant's 
expert,  "is  to  so  construct  the  instrument  that,  while  the  coil  shall  pro- 
duce sufficient  magnetic  force  to  insure  accurate  indications,  their  self- 
induction  resistance  shall  be  so  small  in  proportion  to  the  total  resist- 
ance of  the  instrument  that  that  total  resistance  will  be  practically 
the  same  when  the  instrument  is  used  on  direct  current  circuits  or  upon 
alternating  current  circuits  of  any  frequency."  Prior  instruments  had 
used  suspension  attachments  and  mercury  cups  and  other  devices  to  re- 
duce friction  to  a  minimum.  Cauderay  used  both  pivots  and  a  suspen- 
sion device.  Weston,  in  his  No.  392.387,  supported  the  "coil  upon 
jeweled  pivots  *  *  *  so  that  it  will  turn  with  the  minimum  of 
friction.'  He  was  the  first  to  solve  this  problem  by  a  transfer  of  the 
direct  current  instrument  to  alternating  currents,  and  this  transfer  com- 
prised, as  stated  by  complainant's  expert,  "proportioning  the  coils  and 
various  parts  of  the  apparatus"  and  "reducing  to  a  negligible  amoimt 
the  disturbing  effect  of  self-induction." 

In  view  of  all  the  considerations  involved  and  upon  a  sufvey  of  the 
whole  situation,  we  are  of  the  opinion  that  this  transfer  and  adapta- 
tion involved  invention  within  the  familiar  rule. 

The  claim  of  counsel  for  complainant  on  this  point  is  stated  as  fol- 
lows : 

"I  may  say  right  here  that  Mr.  Weston  does  not  claim  to  have  diacovered 
the  magnetic  effects  of  coiled  conductors  carrying  an  electric  current  He 
does  not  claim  to  have  discovered  the  mntnal  actions  of  such  coils  upon 
each  other.  He  recognizes  the  fact  that  these  actions  were  well  known,  and 
that  instruments  had  been  constructed  or  proposed  making  use  of  such  mu- 
tual action  of  the  coils  for  the  purpose  of  measuring  electric  currents.  What 
Mr.  Weston  does  claim  is  'certain  features  of  construction  of  an  instrument 
for  the  measurement  of  electromotive  forces  or  potential  differences  in 
alternating  current  circuits,  which  si)ecial  features  overcame  certain  dif- 
ficulties in  the  use  of  the  magnetic  effects  of  coils  of  wire  for  the  measure- 
ment of  alternating  potential  differences;  difficulties  which,  up  to  that  time, 
had  rendered  the  use  of  such  instruments  for  such  a  purpose  practically 
valueless.' " 

Assuming,  therefore,  that  such  transfer  and  proportioning  of  parts 
involved  something  more  than  mere  excellence  of  mechanical  and  elec- 
trical construction,  we  are  brought  to  a  consideration  of  the  question 
whether  this  feature  is  disclosed  or  sufficiently  suggested  in  the  original 
patent.  The  only  distinct  claim  to  this  element  of  the  alleged  inven- 
tion is  found  in  the  following  language  of  claim  6 : 

''The  said  conductor  being  constructed  to  offer  such  electrical  resistance  and 
of  such  light  weight  and  so  freely  movable  as  that  the  error  due  to  the  dis- 
turbing effect  of  self-induction  of  the  actuating  current  in  said  conductor 
shall  bear  an  infinitesimal  ratio  to  the  actual  indication  and  be  practically 
niL" 
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The  original  Weston  patent,  No.  433,637,  describes  an  instrument 
for  measurement  of  alternating  currents  only  differentiated  from  Cau- 
deray  in  the  details  shown  in  Weston  patent  No.  392,387.  It  describes 
the  application  of  the  construction  shown  in  No.  392,387  to  the  moving 
coil  of  the  electro-dynamometer.  The  fact  that  its  eflfective  operation 
is  due  to  the  reduction  of  electrical  resistance  by  a  reduction  of  the 
number  of  turns  of  wire  upon  the  coil  is  not  hinted  at  in  said  specifi- 
cation or  claims.  Nor  is  it  clear  that  Weston  realized  the  fact  that 
such  reduction  of  resistance  should  be  small  in  comparison  with  the 
total  resistance  of  the  instrimient,  in  order  to  adapt  it  to  alternating 
currents.  While  the  expert  for  complainant  admits  that  this  is  the 
important  consideration  in  said  construction,  there  is  no  statement  in 
the  original  patent  differentiating  it  in  this  respect  from  prior  direct 
current  instruments. 

The  expressions  in  the  specification  of  the  original  patent  chiefly 
relied  on  by  counsel  for  complainant  to  show  the  conception  of  the 
invention  covered  by  the  reissue  are : 

First,  that  the  spools  are  "surrounded  by  coils  of  fine  insulated  wire," 
etc  But  a  winding  with  fine  wire,  also  described  in  Cauderay,  does 
not  necessarily  imply  lightness  of  construction,  but,  as  is  shown  in 
Cauderay,  applies  to  the  element  of  high  resistance.  The  important 
element,  self-induction  or  reactance,  says  complainant's  expert,  "de- 
pends upon  the  number  of  turns  and  dimensions  of  the  coil."  The 
fewer  the  number  of  turns,  the  smaller  is  the  amount  of  self-induction. 
But  the  use  of  a  fine  wire  may  or  may  not  imply  a  decreased  number 
of  turns.  The  specification  refers  to  "shellacked  paper"  in  connection 
with  a  frame  for  the  movable  coil.  Hence  it  is  argued  "that  the  in- 
ventor had  in  mind  the  reduction  of  the  weight  of  the  movable  system 
to  a  minimum,"  as,  "by  making  the  coils  light,  the  inventor  is,  of  course, 
enabled  to  use  fewer  turns  of  wire,  and  the  use  of  a  few  turns  of  wire 
is  the  very  thing  that  he  would  do  for  the  sake  of  reducing  the  self- 
induction  of  the  instrument."  If  Weston  had  originally  such  reduc- 
tion of  weight  in  mind,  he  skillfully  managed  to  conceal  all  reference 
thereto  in  his  original  patent.  And  when  he  referred,  as  above,  to  the 
material  for  the  frame,  he  described  it  not  as  of  light  material,  but  "of 
insulating  material — such  as  shellacked  paper."  It  is  evident  that  every 
element  except  lightening  was  covered  by  the  prior  art,  as  already 
shown,  and  that  the  effect  of  so  lightening  the  construction  that  the 
effect  of  self-induction  should  "be  practically  nil"  is  first  stated  in  the 
reissue. 

We  have  been  confirmed  in  these  conclusions  by  the  position  which 
counsel  for  complainant  was  forced  to  assume  in  his  brief  and  upon 
the  argument  of  this  appeal.  He  has  failed  to  point  out  any  tangible 
or  definite  statement  of  invention  by  the  patentee,  or  any  novel,  concrete 
creation  in  the  construction  of  the  patented  device.  In  his  brief  he 
contradicts  the  theory  of  his  expert,  and  states  that  "the  invention  is 
not  a  matter  of  electrical  proportioning,"  but  that  it  consists  in  the  com- 
bination of  parts  constituting  the  concrete  instrument.  These  parts, 
as  defined  by  him  on  the  argument,  were :  (1)  The  closeness  of  the  coil. 
But  it  does  not  appear  that  that  was  any  closer  than  Cauderay.  (2) 
Positive  pivots,  which  would  hold  the  point  from  sidewise  movement. 
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These  are  described  both  in  Cauderay  and  Weston's  prior  patent  (3) 
Springs.  The  same  as  those  described  in  his  prior  patent.  (4)  Direct 
reading.  This  is  shown  in  Fig.  4  of  Cauderay.  In  these  circum- 
stances it  is  unnecessary  to  discuss  the  well-settled  rule  relative  to  re- 
issues. It  does  not  appear  from  the  original  specification  that  the  pat- 
entee had  any  idea  of  any  novel  means  for  obviating  the  self-induction 
resistance  of  alternating  currents.  The  claims  in  suit  of  the  reissue 
cannot  be  sustained,  because  the  description  in  the  original  patent  fails 
to  show  that  the  invention  covered  by  said  claims  was  intended  to  be 
secured  in  the  original  patent.  Walker  on  Patents,  §  233,  and  cases 
cited ;  Hoskin  v.  Fisher,  125  U.  S.  217,  223,  8  Sup.  Ct  834,  31  L.  Ed. 
759 ;  Pattee  Plow  Company  v.  Kingman,  129  U.  S.  294,  299,  9  Sup. 
Ct.  259,  32  L.  Ed.  700 ;  Featherstone  v.  Bidwell,  57  Fed.  631,  6  C.  C. 
A.  487.  The  improvement  of  patent  No.  470,340  consists  in  omitting 
the  shellac  paper  frame  of  the  movable  coil  of  the  reissued  patent  in 
suit  and  in  constructing  it  in  its  annular  shape  by  winding  the  wire 
around  a  mandrel  and  cementing  it  together  by  means  of  an  exterior 
coating  of  shellac.  This  construction  reduced  the  weight  of  the  mov- 
able coil,  which  was  the  stated  object  of  the  alleged  invention.  The 
specification  of  Weston's  prior  patent  No.  392,385  describes  a  rectan- 
gular coil  "wound  upon  any  suitable  form"  and  permeated  with  shellac, 
**whereby  all  the  turns  of  the  wire  are  firmly  fastened  together,"  and 
which  is  removed  from  the  form  when  the  shellac  is  dry.  While  No. 
470,340  specifically  covers  an  annular  construction,  the  specification 
states,  "by  changing  the  shape  of  the  former  A,  I  may  make  the  coil  of 
any  desired  form.  Other  prior  publications  disclose  similarly  con- 
structed coils,  differing  only  in  shape  from  that  of  the  patent  in  suit, 
in  being  rectangular  with  rounded  comers.  These  prior  constructions 
were  designed  for  use  in  direct  current  instruments.  The  argument 
that  it  required  invention  to  use  such  a  coil  "of  any  desired  form"  with 
an  alternating  current,  or  to  thus  change  the  shape  of  the  coil,  cannot 
be  sustained,  especially  as  it  does  not  appear  that  any  diflferent  or  new 
function  was  accomplished  by  reason  of  such  use  or  change. 

The  decree  of  the  Circuit  Court  is  reversed,  with  costs,  and  the 
cause  is  remanded  to  the  Circuit  Court,  with  instructions  to  dismiss  the 
bill. 


(134  Fed.  580.) 

NORTH  JERSEY  ST.  RY.  CO.  v.  BRILL. 

(Circuit  Court  of  Appeals,  Third  Circuit    January  3,  1905.) 

No.  31. 

1   Patents-^Invention Cab  Trucks 

The  BriU  patents,  Nos.  627,898  and  627,900,  for  car  trucks,  granted  on 
a  divisional  application  as  to  most  of  their  claims,  are  void  for  lack  of 
Invention  in  view  of  the  prior  art,  and  especially  of  the  Thyng  patent.  No. 
4,276,  which  discloses  every  element  of  the  Brill  comhination,  with  the 
exception  that  the  links  by  which  the  semi-elliptic  springs  are  suspended 
from  the  side  frame  of  the  truck  were  not  elastic  or  eztenslble.  Such 
links,  however,  were  old  in  the  art  at  the  time  of  the  Brill  patents,  and. 
If  any  of  the  claims  therein  are  valid,  they  are  limited  to  the  specific  form 
of  link  described.    As  so  limited,  held  not  infringed. 
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Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  New  Jersey. 

For  opinion  of  court  below,  see  124  Fed.  778.  See,  also,  125  Fed. 
526. 

Charles  H.  Duell  and  John  R.  Bennett,  for  appellant. 
Francis  Rawle  and  Edmund  Wetmore,  for  appellee. 

Before  ACHESON,  DALLAS,  and  GRAY,  Circuit  Judges. 

ACHESON,  Circuit  Judge.  This  suit  was  brought  for  the  alleged 
infringement  of  two  letters  patent,  No.  627,898  and  No.  627,900,  both 
g-ranted  on  June  27,  1899,  to  George  M.  Brill,  who  assigned  them  to  the 
complainant.  The  latter  of  the  two  patents  is  divisional  in  its  relation 
to  the  former.  The  original  application  was  filed  July  3,  1897,  and  the 
divisional  application  November  9,  1897.  Both  patents  relate  to  im- 
provements **in  car  trucks  generally,"  but  "especially  to  trucks  employed 
in  passenger  service  in  connection  with  electric  propulsion."  The 
specification  of  patent  No.  627,898  describes  the  various  parts  of  the 
truck,  and  ends  with  111  claims.  Patent  No.  627,900  has  19  claims. 
Thus  the  combined  claims  of  the  two  patents  number  130. 

The  claims  of  patent  No.  627,898  involved  in  this  appeal  are  as  fol- 
lows: 

*'(6)  The  combination  of  a  truck  having  a  frame,  springs  supported  by  said 
frame,  hangers  movably  supported  on  said  springs,  semi-elliptic  springs 
connecting  said  hangers,  and  means  for  supporting  a  car-body  on  the  truck 
connected  with  said  semi-elliptic  springs,  substantially  as  described." 

"(10)  The  combination,  in  a  car-truck,  of  the  truck-frame,  spring-links 
depending  from  the  truck-frame,  semi-elliptic  springs  connecting  the  links, 
and  means  for  connecting  said  latter  springs  with  a  car-body,  substantially 
aa  described. 

"(11)  The  combination,  in  a  car-truck,  of  the  truck-frame,  transversely- 
swinging  spring-links  depending  from  the  truck-frame,  semi-elliptic  springs 
connec-ting  said  links,  and  a  bolster  having  car-connecting  means  on  said  lat- 
ter springs,  said  bolster  being  fixed  securely  to  said  springs  and  swinging  In 
unison  therewith,  substantially  as  described." 

•*(13)  The  combination,  in  a  car-truck,  of  the  side  frames,  the  semi-elliptic 
springs  movably  and  resiliently  suspended  from  the  side  frames,  and  a  bol- 
ster secured  to  said  springs,  substantially  as  described. 

"(14)  In  a  car-truck,  the  combination  with  the  side  frames  having  axle-box 
pedestals,  the  longitudinally-disposed  semi-elliptic  springs,  extensible  and 
resilient  connections  between  the  ends  of  the  said  springs  and  the  side 
frames  at  or  near  said  pedestals,  and  a  bolster  secured  to  said  springs,  sub- 
stantially as  described. 

"(15)  In  a  car- truck,  the  combination  with  the  side  frames  having  axle-box 
pedestals,  the  bolster,  longitudinally-disposed  resilient  supports  for  the  bol- 
ster, and  resilient  connections  between  the  ends  of  said  supports  and  the  side 
frames,  substantially  as  described." 

••(30)  In  a  car-truck,  the  combination  with  the  side  frames,  of  the  longi- 
tudinal leaf-springs,  a  bolster  tying  said  springs  together,  links  pendent  from 
the  truck-frame  and  adapted  to  move  perpendicularly  relatively  to  said  frame, 
the  ends  of  said  springs  resting  on  said  links,  and  further  springs  adapted 
to  resist  the  downward  movement  of  the  links,  substantially  as  described." 

"(80)  The  combination,  in  a  car-truck,  of  the  side  frames,  the  semi-elliptic 
springs,  a  cross-bolster  secured  to  said  semi-elliptic  springs,  links  suspended 
from  the  side  bars  and  attached  to  said  springs,  and  further  springs  com- 
bined with  said  links  adapted  to  oppose  the  motion  of  the  side  frames  or 
the  semi-elliptic  springs,  substantially  as  described. 

"(81)  The  combination  in  a  car-truck,  of  the  side  frames,  the  semi-elliptic 
springs,  a  cross-bolster  resting  on  the  semi-elliptic  springs,  links,  and  springs 
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combined  with  said  links,  said  links  deriving  their  support  from  the  side 
frames,  and  connecting  the  ends  of  the  semi-elliptic  springs  with  the  side 
frames,  substantially  as  described." 

*'(87)  In  a  car-truck,  the  combination  with  the  side  frames  of  a  car-body 
supporting  bolster,  pivotal  supports  for  the  bolster  depending  from  the  truci- 
frame,  a  resilient  element  directly  secured  to  the  bolster  and  springs  for 
supporting  said  resilient  element  through  said  pivotal  supports,  substantially 
as  described." 

The  claims  of  patent  No.  627,900  here  involved  are  as  follows : 

''(13)  In  a  car-truck,  the  combination  with  the  side  frames,  of  the  links 
comprising  bolts  pivoted  between  their  ends,  said  links  being  pivotaliy  sus- 
pended from  the  side  frame,  longitudinally-disposed  semi-elliptic  springs  se- 
cured to  the  lower  end  of  said  bolts,  a  cross-bolster  resting  on  said  springs 
and  further  springs  included  in  the  link  suspension  of  said  semi-elliptic 
springs,  substantially  as  described." 

"(17)  The  combination  in  a  car- truck  having  an  upper  chord,  of  the  longi- 
tudinally disposed  semi-elliptic  springs,  a  transverse  bolster  supported  upon 
said  springs,  links  depending  from  and  flexibly  supported  on  said  upper  chord 
and  passing  through  enlarged  apertures  therein,  said  links  being  articulated 
between  their  ends,  the  ends  of  the  semi-elliptic  springs  being  supported  upon 
the  lower  articulation  of  said  links,  substantially  as  described." 

In  the  opinion  filed  by  the  learned  judge  below  he  states  that  '*it 
is  only  necessary  to  consider  claim  13,"  adding  that  "it  is  admitted 
on  the  part  of  the  complainant  that,  unless  this  suit  can  be  maintained 
with  respect  to  that  claim,  it  cannot  be  maintained  as  to  any  of  the 
claims  of  patent  No.  627,898."  For  convenience  we  here  again  quote 
that  claim : 

"(13)  The  combination  in  a  car-truck  of  the  side  frames,  the  semi-ell  ipti* 
springs  movably  and  resillently  suspended  from  the  side  frames,  and  a 
bolster  secured  to  said  springs,  substantially  as  described." 

The  main  question  in  the  case  is  whether  this  combination  was  pat- 
entable at  the  time  of  BriU's  alleged  invention.  Under  the  proofs 
it  is  very  clear  that  the  art  of  truck  construction,  whether  relating  to 
car-trucks  generally  or  to  trucks  employed  in  passenger  service  in 
connection  with  electric  propulsion,  was  old,  and  in  a  highly  advanced 
state,  at  the  time  Brill  made  these  patented  improvements.  The  earli- 
est patent  which  this  record  exhibits,  namely,  the  patent  to  Thyng, 
No.  4,276,  dated  November  18,  1845,  shows  a  four-wheel  swing- 
bolster,  pivotal  car-truck.  The  bolster  in  this  patent  has  a  central  or 
pivotal  bearing  and  lateral  or  side  bearings ;  it  is  supported  upon  longi- 
tudinally extending  semi-elliptic  springs ;  the  ends  of  the  bolster  engage 
with  the  semi-elliptic  springs  beneath  the  side  frames ;  the  upper  part 
of  the  bolster  strikes  against  the  side  frames  to  prevent  excessive  later- 
al •  movement ;  the  semi-elliptic  springs  are  suspended  from  the  side 
frames  by  universally  moving  links,  and  the  links  are  located  adjacent 
to  the  axle-boxes,  so  as  to  distribute  the  weight ;  the  links  are  attached 
at  the  central  part  to  the  side  frames ;  the  side  frames  are  outside  the 
wheel  base:  and  the  bolster  has  transverse  and  likewise  longitudinal 
movement  as  far  as  the  transoms  will  permit,  swinging  on  the  links. 
The  foregoing  description,  which  we  extract  from  the  testimony  of  Mr. 
Abbott,  the  defendant's  expert,  we  think  is  quite  accurate;  and  we 
also  adopt  as  correct  his  conclusion  that  the  Thyng  patent  discloses 
every  feature  of  the  principal  combination  of  the  patents  in  suit,  with 
the  single  exception  that  the  links  are  not  extensible,  or,  in  other  words. 


Digitized  by  VjOOQIC 


NORTH  JERSEY  ST.  RT.  CO.  V.  BRIUi.  388 

do  not  embody  a  spring.  This  conclusion  is  confirmed  by  the  opinion 
of  the  complainant's  expert,  Mr.  Livermore,  who  (referring  to  certain 
prior  patents)  says : 

'•The  first  is  the  Thyng  patent,  No.  4J276,  dated  November  18,  1845.  My 
comparison  of  the  structure  shown  in  this  patent  with  the  Brill  truck  has 
before  been  fully  given.  It  does  not  disclose  a  car-truck  embodying  the  com- 
bination of  a  truck-frame  having  side  frames,  a  bolster,  longitudinally  ar- 
nmged  semi-elliptic  springs  supporting  the  ends  of  the  bolster,  the  elastic 
links  or  elastic  or  extensible  suspensions  of  any  kind  connecting  the  ends  of 
the  semi-elliptic  spring  with  the  side  frames.  It  does,  however,  embody  a 
combination  including  all  of  the  above-named  elements  except  the  elastic 
AOd  extensible  links,  and  it  has  nonelastic  links  Jointed  for  transverse  swing- 
ing to  connect  the  ends  of  the  semi-elliptic  spring  with  the  side  frames.^ 

K  appears,  then,  that  the  only  advance  made  by  Brill  on  Thyng  was 
to  substitute  for  the  latter's  nonelastic  links  for  supporting  the  semi- 
elliptic  springs  extensible  or  elastic  links.  But  elastic  or  spring  links, 
or  spring-suspended  links,  were  old  in  car-truck's  before  the  time  of 
Brill's  improvements  here  in  suit.  This  record  is  replete  with  instan- 
ces in  the  prior  art  in  which  spring-links,  or  spring-suspended  links, 
practically  identical  with  those  of  the  complainant's  patent,  were  em- 
ployed in  car-trucks  for  substantially  the  same  purpose  as  are  Brill's. 
For  example,  Longstreth's  patent.  No.  249,962,  dated  November  22, 
1881,  illustrates  spring-supported  links  which  support  the  ends  of  semi- 
elliptic  brings.  The  Heffeman  patent,  No.  412,256,  dated  October  8, 
1889,  shows  the  combination  of  a  tntck-frame,  spring-links  depending 
from  the  truck-frame,  semi-elliptic  spring  connecting  the  links,  and 
means  for  connecting  the  latter  springs  with  the  car  body.  In  his 
specification  Heffernan  states: 

"I  have  herein  shown  my  invention  as  applied  to  locomotives,  and  have 
also  described  the  spring  as  being  connected  to  certain  character  of  frames  or 
trucks ;  but  I  would  herein  state  that  I  do  not  limit  my  invention  either  to  a 
loconK>tive  or  to  suspending  the  same  from  the  bars  described,  as  other 
forms  of  trucks  requiring  minor  changes  in  this  regard  may  be  used  in 
connection  with  my  invention." 

In  Graham's  patent.  No.  603,044,  dated  August  8,  1893,  semi- 
elliptic  springs  and  extensible  or  spring-links  are  employed  to  support 
the  car  through  the  truck-frame,  instead  of  through  the  bolster.  But 
here  we  agree  with  the  defendant's  expert  that  "obviously  the  construc- 
tion and  co-active  relationship  of  the  parts  are  the  same,  and  any  one 
at  all  acquainted  with  mechanical  matters  will  at  once  perceive  that, 
if  a  semi-elliptic  spring  and  such  spring-links  can  be  employed  to  sup- 
port a  car  body  in  the  manner  shown  in  Graham's  patent,  that  it  can 
likewise  be  employed  in  the  manner  shown  in  complainant's  patent." 

The  patent  of  Brill  and  Curwen,  No.  610,118,  issued  August  30, 
1898,  upon  an  application  filed  November  8,  1896,  shows  as  belonging 
to  the  prior  art  equalizing  bars  movably  and  resiliently  suspended  by 
spring-links  from  the  side  frames  of  a  car  truck.  In  this  connection, 
and  as  part  of  the  prior  art,  the  Peckham  patents.  No.  464,253  and  No. 
563,685,  dated  respectively  December  1,  1891,  and  July  7,  1896,  merit 
particular  consideration.  In  these  Peckham  patents  spring-liiJcs  are 
employed  for  supporting  a  load  (the  nose  of  the  motor)  so  that  it  may 
have  a  universal  and  swinging  motion,  which  is  the  function  broadly  of 


Digitized  by  VjOOQIC 


384  67  C.  C.  A.  BEPORTS. 

the  spring-links  of  the  Brill  patent  here  in  suit.  The  spring-link 
illustrated  in  Fig.  4  of  the  Pedcham  patent  No.  563,685  is  practically 
identical  with  that  of  the  complainant's  patents.  It  has  the  ball  and 
socket  or  universal  head  at  its  upper  end,  seated  in  a  corre^xjnding 
socket  in  the  bar  that  supports  it,  and  it  embodies  a  spring  with  whi(£ 
the  part  it  supports  engages.  The  specification  of  this  Peckham  patent 
(referring  to  this  spring  link)  states : 

**The  rods,  29,  are  provided  at  their  upper  ends  with  ball  bearings,  31, 
operating  within  sockets,  82,  wliich  are  bolted  between  the  duplex  transverse 
beams,  33.  *  *  *  By  this  construction  of  motor  support  the  requisite 
flexible  connection  is  secured  for  the  heel  of  the  motor." 

Testifying  with  respect  to  this  patent,  Mr.  Abbott  expresses  the 
following  view,  which  we  think  is  entirely  sound : 

**Peckham  employs  this  universally  swinging  link  to  support  the  motor 
in  his  truck,  but  obviously  it  is  immaterial  whether  the  weight  supported  by 
such  a  link  be  a  portion  of  the  load  of  the  car  or  a  portion  of  the  weight  of 
the  motor.  The  construction  of  the  device  and  its  co-active  relationship 
with  the  parts  with  which  it  connects  being  once  understood,  it  Is  adaptable, 
within  the  common  knowledge  of  any  ordinary  mechanic,  to  a  multitude  of 
mechanical  constructions." 

The  evidence,  we  think,  fairly  leads  to  the  conclusion  that  the  pat- 
entee. Brill,  toc4c  the  combination  of  Thyng*s  patent,  but,  instead  of 
using  the  latter's  form  of  link,  substituted  therefor  another  old  form  of 
link  which  had  been  commonly  used  for  the  same  or  analogous  purposes, 
namely,  an  elastic  or  spring-controlled  link,  the  character  and  func- 
tion of  which  were  well  understood  in  the  art.  This  substitution  may 
have  secured  better  results,  but  it  did  not  involve  invention.  Stimpson 
V.  Woodman,  10  Wall.  117,  19  L.  Ed.  866;  Smith  v.  Nichols,  21  Wall. 
112,  22  L.  Ed.  666;  Pennsylvania  Railroad  Company  v.  Locomotive 
Truck  Company,  110  U.  S.  490,  4  Sup.  Ct.  220,  28  L.  Ed.  222 ;  Office 
Specialty  Mfg.  Co.  v.  Fenton  Mfg.  Co.,  174  U.  S.  492,  19  Sup.  Ct 
641,  43  L.  Ed.  1058. 

We  have  already  made  brief  mention  of  the  patent  to  Brill  and 
Curwen,  No.  610,118,  dated  August  30,  1898,  issued  upon  an  applica- 
tion filed  November  3,  1896,  which  patent  is  for  improvements  in 
pivotal  car-trucks,  especially  that  class  of  trucks  used  on  passenger  cars 
electrically  propelled.  The  declared  primary  object  of  the  Brill  and 
Curwen  invention  is  to  produce  an  easy  riding  truck ;  a  tntck  having 
a  great  degree  of  elasticity,  so  as  to  enable  it  to  adjust  itself  witii  the 
minimum  amount  of  disturbance  to  the  inequalities  of  the  track.  This 
patent  has  a  more  important  bearing  on  the  present  controversy  than 
yet  has  been  intimated.  It  is  the  subject  of  the  disclaimer  contained 
in  the  principal  patent  in  suit.  No.  627,898.  That  disclaimer  is  as  fol- 
lows: 

"The  location  of  the  semi-elliptic  springs  outside  of  the  wheel-gauge  on 
each  side  of  the  truck,  together  with  the  location  of  the  links  for  support- 
ing the  semi-elliptic  closely  adjacent  to  the  axle-boxes  and  the  swinging  of 
said  springs  from  the  truck-frame  from  such  points  gives  a  better  support 
for  the  car-body  than  does  the  usual  link-hung  bolster  supported  from  the 
truck  transoms  within  the  wlioel-gauge.  These  general  features  of  con- 
struction, however,  are  embraced  in  an  application  filed  by  Samuel  M.  Cur- 
wen and  myself  on  the  3d  day  of  November,  1^6,  Serial  No.  610,902,  and 
therefore  I  do  not  claim  the  same  herein.** 
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The  court  below  held  that  this  statement  did  not  amount  to  a  dis- 
claimer of  the  combination  of  claim  13,  and  "all  that  was  meant  was 
that  the  patentee  did  not  claim  that  the  mere  location  of  the  semi- 
elliptic  springs  'outside  of  the  wheel-gauge'  and  location  of  the  spring- 
links  'closely  adjacent  to  the  axle-boxes'  involved  novelty  or  patent- 
ability." But,  without  questioning  this  interpretation,  it  still  may  be 
affirmed  that  an  important  effect  must  be  g^ven  to  the  disclaimer.  It 
is  a  solemn  concession  of  priority  in  favor  of  Brill  and  Curwen.  The 
filing  and  issue  dates  of  the  Brill  and  Curwen  patent  show  prima  facie 
their  priority  over  Brill,  and  we  find  no  satisfactory  evidence  to  rebut 
that  prima  facie  showing.  But  the  admission  of  the  disclauner  settles 
the  question  of  priority  in  favor  of  Brill  and  Curwen.  Patent  No. 
610,118  to  Brill  and  Curwen  must  be  taken  as  part  of  the  prior  art. 
Now,  the  Brill  and  Curwen  patent  shows  the  combination  in  a  car- 
truck  of  the  truck-frame,  spring-links  depending  from  the  truck-frame, 
equalizing  bars  connecting  the  links,  and  means  for  connecting  the 
equalizing  bars  with  the  car  body.  We  here  quote  two  of  the  claims 
of  the  Brill  and  Curwen  patent,  namely,  claims  7  and  12 : 

"(7)  The  combination,  In  a  car-trtrck,  of  the  side  frames,  spring-links  de- 
pendhig  from  the  side  frames,  longitudinal  equalizing  bars  connecting  the 
links  below  the  side  frames,  and  means  for  connecting  said  bars  with  a  car 
body,  substantially  as  described." 

"(12)  The  combination,  In  a  car-tmck,  of  the  side  frames,  the  equalizing- 
bars  movably  and  resiliently  suspended  from  the  side  frames,  and  a  bolster 
supported  on  said  equalizing  bars,  substantially  as  described." 

It  is  obvious  that  the  only  difference  between  the  combination  shown 
and  claimed  by  Brill  and  Curwen  and  the  principal  combination  of 
the  claims  involved  in  this  suit  is  that  the  latter  claims  call  for  semi- 
elliptic  springs  for  connecting  the  links,  instead  of  equalizing  bars. 
But  we  cannot  agree  that  this  is  a  patentable  difference,  in  view  of  the 
prior  art.  As  we  have  seen,  it  was  old  to  use  semi-elliptic  springs  for 
connecting  the  links.  Moreover,  it  most  clearly  appears  from  the  proofs 
that  in  the  combination  in  question  a  semi-elliptic  spring  performs  the 
function  of  an  equalizing  bar.  Although  flexible,  the  semi-elliptic 
spring  acts  as  an  equalizer.  So  much  is  conceded  even  by  the  Brill  pat- 
ent in  suit.  No.  627,828,  which,  in  its  specification,  states :  "The  semi- 
elliptic  longitudinally  disposed  springs  not  only  afford  efficient  spring 
support  of  the  car  body  on  the  truck,  but  act  in  a  measure  as  equalizers, 
distributing  the  weight  equally  on  the  axle-boxes."  The  mere  substi- 
tution of  the  old  form  of  flexible  equalizer,  to  wit,  the  semi-elliptic 
spring  in  place  of  the  inflexible  equalizer  of  Brill  and  Curwen,  did 
not  involve  invention. 

Upon  consideration  of  all  the  proofs  we  hold  that  claim  13  of  the 
Brill  patent  No.  627,828,  and  all  the  other  claims  in  suit  which  rest  up- 
on the  like  combination,  lack  patentable  invention. 

If  any  of  the  claims  in  suit  can  be  sustained  at  all,  it  can  only  be  by 
limiting  them  to  the  specific  form  of  link  described  in  the  complainant's 
patents.  But,  if  so  limited,  infringement  does  not  appear.  The  dif- 
ferences between  the  link  of  the  complainant  and  the  defendant's  link  are 
marked.  The  link  of  the  complainant's  patents  embodies  the  follow- 
ing features :  (1)  A  bolt  or  rod  having  a  hemispherical  head,  which  fits 
into  a  like  hemispherical  seat  at  the  top  of  the  side  bar;   (2)  a  spiral 
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spring  inclosing  the  rod  below  the  side  bar ;  and  (3)  a  stirrup  or  hang- 
er, the  lower  end  of  which  is  below  the  rod,  and  there  engages  with 
the  end  of  the  semi-elliptic  spring,  the  upper  end  of  the  stirrup  passing 
inwardly,  so  as  to  rest  upon  a  cap  which  is  placed  above  the  spring.  In 
consequence  of  this  construction  the  complainant's  link  has  an  unre- 
strained universal  swing  or  movement,  and  also  a  telescopic  or  lengthen- 
ing or  shortening  action  by  reason  of  its  several  parts  sliding  with  rela- 
tion to  each  other.  The  defendant's  link  is  not  so  constructed,  nor  has 
it  such  universal  swing  or  such  sliding  movement.  The  defendant's 
rod  has  not  a  hemispherical  head  but  a  crutch-shaped  head,  and  there- 
fore has  not  an  unrestrained  universal  movement.  The  defendant's 
link  has  lateral  swing,  but  longitudinal  movement  is  resisted.  The 
defendant  has  not  the  stirrup  or  hanger  of  the  complainant's  patent. 
The  defendant  does  not  have  a  spiral  spring  inclosing  the  rod  below 
the  side  bar ;  on  the  contrary,  the  defendant  s  link  is  supported  above 
the  upper  side  of  the  side  bar  by  a  spring  buflFer.  The  evidence  satis- 
fies us  that  these  differences  are  not  formal,  but  substantial  and  material 
as  respects  results.  We  hold,  therefore,  that  the  defendant's  links  do 
not  infringe  the  claim  in  question. 

The  decree  of  the  Circuit  Court  is  reversed,  with  costs,  and  the  case 
is  remanded  to  that  court,  with  direction  to  enter  a  decree  dismissing 
the  bill  of  complaint,  with  costs. 


(134  Fed.  586.) 

PETERS  V.  HANGER. 

(Circuit  Covart  of  Appeals,  Fourth  Circuit    November  15,  1904) 

No.  503. 

1.  Patents— Action  at  Law  fob  Infringement—Issues  and  Pboof  as  to 
Limitation. 

Act  March  8,  1897,  amendatory  of  Rev.  St  S  4921  (29  Stat  694,  c  391 
[U.  S.  Comp.  St.  1901,  p.  3395]),  and  which  provides  that  in  any  suit  or 
action  for  infringement  of  a  patent  there  shall  be  no  recovery  of  profits 
or  damages  for  any  Infringement  committed  more  than  six  years  before 
the  filing  of  the  bill  or  the  issuing  of  the  writ  in  such  suit  or  action, 
applies  not  only  to  suits  in  equity  under  said  section  4921,  but  also  to 
actions  on  the  case  to  recover  damages  for  infringement  brought  under 
section  4919  [U.  S.  Comp.  St.  1901,  p.  3394].  The  amendment  is  not  a 
statute  of  limitation,  but  a  qualification  upon  the  right  of  recovery,  and 
need  not,  therefore,  be  specially  pleaded  by  defendant  in  an  action  under 
section  4019;  but,  in  view  of  the  fact  that  the  condition  Is  imposed  by  a 
later  enactment,  and  is  not  an  exception  in  the  original  statute  giving 
the  remed>',  it  is  a  matter  of  defense,  and  the  general  rule  in  trespass 
applies — that  the  time  is  Immaterial — and  plaintiflT  (by  force  of  Code  Va. 
1904,  I  3245)  is  not  required  to  allege  the  time  of  infringement,  nor  to 
prove  it  if  stated  under  a  videlicet;  but  defendant,  if  he  se^s  to  avoid 
recovery  on  the  ground  that  the  infringements  proved  by  plaintiff  were 
committed  more  than  six  years  before  suit  has  the  burden  of  proving  such 
fact,  which  he  may  do  under  the  general  issue. 

On  Rehearing.    For  former  opinion,  see  127  Fed.  820,  62  C.  C.  A. 
498. 
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H.  M.  Smith,  Jr.,  and  W.  H.  Singleton  (Charles  E.  Riordon,  on  the 
brief),  for  plaintiff  in  error. 
Philip  Mauro  and  J.  Alston  Cabell,  for  defendant  in  error. 

Before    BRAWLEY,    PURNELL,    and    McDOWELL,    District 

Judges. 

McDowell,  District  Judge.  The  former  opinion  of  this  court 
will  be  found  in  127  Fed.  820,  62  C.  C.  A.  498.  The  defendant  in  error 
was  the  plaintiff  below,  and  will  be  hereafter  referred  to  as  the  plaintiff, 
and  the  plaintiff  in  error  as  the  defendant 

In  the  declaration  it  is  alleged : 

"And  the  plaintiflp  further  says  that  the  defendant,  well  knowing  the 
premises,  but  contriving  to  injure  the  plaintiff,  heretofore,  to  wit,  since  the 
11th  day  of  October,  1896,  and  up  to  the  3d  day  of  October,  1902,  •  •  • 
has  unlawfully,"  etc. 

The  writ  was  issued  October  6,  1902.  No  evidence  was  introduced 
on  the  trial  showing  the  time  when  the  infringements  were  committed. 
The  defendant  prayed  for  an  instruction  to  the  effect  that  the  jury 
should  find  for  the  defendant,  because  no  act  of  infringement  was  prov- 
en during  the  six  years  preceding  the  issuing  of  the  writ,  which  in- 
struction was  refused.  This  was  assigned  as  error,  and  it  was  because 
of  this  that  this  court  on  the  former  hearing  was  of  opinion  to  reverse 
the  trial  court  and  remand  the  cause,  with  instructions  to  grant  a  new 
trial. 

Section  4919,  Rev.  St.  U.  S.  [U.  S.  Comp.  St.  1901,  p.  3394],  so  far 
as  now  material,  reads,  "Damages  for  the  infringement  of  any  patent 
may  be  recovered  by  action  on  the  case.  *  *  *''  Section  4921,  Rev. 
St.,  as  it  appeared  originally,  relates  to  the  granting  of  injunctions  and 
allowance  of  damages  in  equity  for  infringements  of  patents.  By  the 
act  of  March  3,  1897,  c.  391,  29  Stat.  694  [U.  S.  Comp.  St.  1901,  p. 
3395],  it  is  provided  that  section  4921  be  amended  by  adding  thereto 
this  sentence : 

"But  in  any  suit  or  action  brought  for  the  Infringement  of  any  patent 
there  shall  be  no  recovery  of  profits  or  damages  for  any  Infringement  com- 
initted  more  than  six  years  before  the  filing  of  the  bill  of  complaint  or  the 
issuing  of  the  writ  In  such  suit  or  action,  and  this  provision  shall  apply  to 
existing  causes  of  action." 

If  this  amendment,  which,  it  is  conceded,  applies  to  section  4919,  were 
a  mere  statute  of  limitation,  we  are  of  opinion  that  the  plaintiff  did  not 
have  to  prove  that  the  infringements  were  committed  within  the  time 
stated  in  the  declaration.  At  common  law  the  time  when  each  travers- 
able fact  occurred  should  be  stated.  And  where  the  plaintiff  seeks  to 
recover  for  repeated  trespasses,  he  should  be  careful  to  allege  the  pe- 
riod within  which  they  were  committed.  But  where  time  is  not  ma- 
terial, if  it  be  stated,  as  was  done  here,  under  a  videlicet,  the  plaintiff 
need  not  prove  the  time.  In  personal  actions  it  is  the  rule  that  time  is 
ordinarily  not  material,  and  the  allegation  of  time  not  traversable.  Mr. 
Chitty  says,  "In  trespass,  time  is  not  material."  1  Chitty,  PL  (16th 
Am.  Ed.)  352  (274).  Mr.  Minor  says,  "Time  generally  forms  no  ma- 
terial part  of  the  issue,  and,  if  stated  under  a  videlicet,  need  not  be 
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proved  as  laid."  4  Minor's  Inst.  pt.  2,  p.  1176.  See,  also,  Stephen, 
PL  (Heard)  293,  294;  Tabb  v.  Gregory,  4  Call  (Va.)  225-228. 

It  is  provided  by  section  3245,  Code  Va.  1887  [Ann,  Code  1904,  p. 
1708],  that  "all  allegations  which  are  not  traversable,  and  which  the 
party  could  not  be  required  to  prove,  may  be  omitted,  unless  when  they 
are  required  for  the  right  understanding  of  allegations  that  are  mate- 
rial." And  it  follows,  under  the  assumption  above  made,  that  the  al- 
legation as  to  time  might  have  been  omitted  frcMH  the  declaration. 

It  is  further  to  be  noted  that  in  Virginia  the  plea  of  not  guilty  in  tres- 
pass on  the  case — the  only  plea  filed  in  the  case  at  bar — does  not  raise 
a  defense  under  statutes  of  limitation.  4  Minor's  Inst.  (3d  Ed.)  p.  775. 
Such  statutes  must  be  specially  pleaded,  and  the  burden  of  proof  is  on 
the  party  who  pleads  such  statutes.  Goodell's  Ex'rs  v.  Gibbons,  91  Va. 
608,  22  S.  E.  504 ;  Noell  v.  NoeU,  93  Va.  433-439,  25  S.  E.  242;  Hans- 
brough  v.  Neal,  94  Va.  722,  27  S.  E.  593 ;  Vashon  v.  Barrett,  99  Va. 
344,  38  S.  E.  200.  If,  therefore,  the  amendment  in  question  is  a  mere 
statute  of  limitation,  the  allegation  as  to  time  in  tlie  declaration  was  not 
traversable,  and  the  failure  of  the  plaintiff  to  prove  the  time  was  of  no 
consequence. 

However,  upon  careful  consideration  we  are  led  to  the  belief  that  the 
amendment  in  question  is  not  a  statute  of  limitation,  but  that  it  is  a 
qualification  or  condition  upon  the  right  of  recovery  given  by  section 
4919. 

In  1  Wood  on  Limitation  (2d  Ed.)  p.  1,  it  is  said : 

"Statutes  of  limitation  are  such  legislative  enactments  as  prescribe  the 
periods  within  which  actions  may  be  brought  upon  certain  claims,  or  within 
which  certain  rights  may  be  enforced;  and  those  statutes  which  merely  re- 
strict a  statutory  or  other  right  do  not  come  under  this  head,  but,  rather, 
are  in  the  nature  of  conditions  put  by  the  law  upon  the  right  given." 

In  19  Am.  &  Eng.  Enc.  (2d  Ed.)  p.  150,  it  is  said: 

**A  wide  distinction  exists  between  pure  statutes  of  limitation  and  special 
statutory  limitations  qualifying  a  given  right  In  the  latter  instance,  time 
is  made  an  essence  of  the  right  created,  and  the  limitation  is  an  inherent  part 
of  the  statute  or  agreement  out  of  which  the  right  in  question  arlRes,  so 
that  there  is  no  right  of  action  whatever  independent  of  the  limitation.  A 
lapse  of  the  statutory  period  operates,  therefore,  to  extinguish  the  right 
altogether.  To  such  limitations  the  rules  of  law  governing  pure  statutes  of 
limitations  applicable  to  all  classes  of  actions  have  no  application.  They  are 
to  be  determined  by  the  law  of  the  place  under  which  the  right  of  action 
arose  or  the  contract  was  made,  and  are  not  to  be  treated  as  waived  merely 
because  they  are  not  specially  pleaded.  They  are  not  subject  to  the  dis- 
nbilities  and  excuses  through  which  the  effect  of  ordinary  statutes  of  limita- 
tion may  be  avoided,  nor,  it  seems,  can  they  be  evaded  even  by  proof  of 
fraud.  Whether  a  particular  limitation  of  time  is  to  be  regarded  as  a  part 
of  the  general  statute  of  limitations,  or  as  a  qualification  of  a  particular 
right,  must  be  determined  from  the  language  employed,  and  from  the  con- 
nection in  which  it  is  used." 

See,  alsn,  13  Am.  &  Eng.  Enc.  (1st  Ed.)  p.  689. 
In  13  Enc.  PI.  &  Pr.  p.  186,  it  is  said: 

"Where  a  statute  is  not  a  mere  statute  of  limitations,  but  creates  an  abso- 
lute bar  by  the  lapse  of  a  certain  period  after  which  no  action  can  be 
maintained,  or  where  it  not  only  suspends  the  remedy,  but  vests  an  absolute 
title,  advantage  may,  in  general,  be  taken  of  such  statute  without  specially 
pleading  it," 
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See,  also,  The  Harrisburg,  119  U.  S.  199,  214,  7  Sup.  Ct.  140,  30  L. 
Ed.  358;  Davis  v.  Mills,  194  U.  S.  451,  24  Sup.  Ct.  G92,  48  L.  Ed.  1067. 

We  think  that  these  authorities  and  others  cited  below  are  sufficient 
for  holding  that  the  amendment  in  question  must  be  treated  as  a  quali- 
fication or  restriction  on  the  statutory  right  of  recovery,  rather  than  as 
an  ordinary  statute  of  limitation.  Ffom  this  conclusion  it  follows  that 
a  defendant  need  not  specially  plead  the  restriction,  and  that  this  re- 
striction is  not  subject  to  the  disabilities  and  excuses  through  which 
ordinary  sftatutes  of  limitation  may  be  avoided.  But  the  conclusion  we 
now  reach  is  that  it  does  not  follow  that  the  plaintiff  must  prove  that 
the  infringements  complained  of  were  committed  within  six  years  prior 
to  the  institution  of  the  suit.  We  have  carefully  examined  all  the  cases 
within  reach  cited  as  bearing  on  statutes  held  to  be  restrictions  upon 
statutorv  rights,  rather  than  ordinary  limitations.  See  Lambert  v.  En- 
agn  Co!,  42  W.  Va.  813 ;  s.  c,  26  S.  E.  431 ;  Cooper  v.  Lyons,  9  Lea 
(Tenn.)  600 ;  De  Beauvoir  v.  Owen,  5  Exch.  166 ;  Newcomb  v.  The 
Clermont  No.  2,  3  G.  Greene  (Iowa)  295;  Townsend  v.  Billerica,  10 
Mass.  414 ;  Needham  v.  Newton,  12  Mass.  453 ;  Hallowell  v.  Harwich, 
14  Mass.  186 ;  Ives  v.  Beech,  2  Root  (Conn.)  125 ;  Kegler  v.  Miles, 
Mart.  &  Y.  (Tenn.)  426,  17  Am.  Dec.  819 ;  Bomar  v.  Hagler,  7  Lea 
(Tenn.)  85 ;  Taylor  v.  Cranberry  Iron  Co.,  94  N.  C.  525 ;  Bartlett  v. 
Manor,  146  Ind.  621,  45  N.  E.  1060 ;  Palen  v.  Johnson;  50  N.  Y.  49 ; 
Pittsburg  R.  Co.  v.  Hine,  25  Ohio  St.  629 ;  Eastwood  v.  Kennedy,  44 
Md.  563 ;  Hudson  v.  Bishop  (C.  C.)  32  Fed.  523,  and  (C.  C.)  35  Fed. 
820;  Cochran  V.  Young,  104  Pa.  333;  Smart  v.  Mason,  2  Heisk. 
(Tenn.)  224 ;  Swanson  v.  Tarkington,  7  Heisk.  616 ;  Branner  v.  Nance, 
3  Cold.  (Tenn.)  302 ;  Ashbey  v.  Ashbey,  41  La.  Ann.  102,  5  South.  539 ; 
Hill  v.  Rensselaer  Co.,  53  Hun  (N.  Y.)  194,  6  N.  Y.  Supp.  716 ;  Suggs 
V.  Ins.  Co.,  71  Tex.  579,  9  S.  W.  676,  1  L.  R.  A.  847 ;  Finnell  v.  South- 
em  R.  Co.  (C.  C.)  33  Fed.  427 ;  Baker  v.  Stonebraker,  36  Mo.  338. 
But  in  no  one  of  these  cases  is  there  an  intimation  that  the  nonexpira- 
tion  of  the  time  limit  must  be  proved  by  the  plaintiff.  In  Bomar  v. 
Hagler,  7  Lea,  85,  89,  it  is  said : 

'The  rule  is  that  a  statute  which  bars  the  remedy  only  must  be  pleaded, 
but  a  statute  which  cuts  off  the  right  need  not  be  pleaded,  but  may  be  relied 
upon  as  a  protection  if  the  facts  appear."    •     •    • 

It  is  a  familiar  rule  that,  when  there  is  an  exception  or  proviso  in  the 
enacting  clause  of  the  statute  relied  on,  the  plaintiff  must  allege  that 
the  defendant  is  not  within  the  exception,  but,  if  the  exception  be  in 
some  subsequent  clause  or  section,  it  is  matter  of  defense,  to  be  shown 
by  the  defendant.  1  Chitty,  PL  (16th  Am.  Ed.)  318  (246);  Smith  v. 
Moore,  6  Greenl.  274;  Vavasour  v.  Ormond,  6  Bam.  &  C.  433;  s.  c, 
13  Com.  L.  225 ;  Spiers  v.  Parker,  1  Term  R.  141 ;  Gill  v.  Scrivens,  7 
Term  R.  227;  State  v.  Barker,  18  Vt.  195;  Williams  v.  Hingham 
Turnpike  Corp.,  4  Pick.  (Mass.)  345 ;  Rex  v.  Pemberton,  2  Burr.  1037 ; 
Rex  y.  Jarvis,  1  East,  643 ;  Rex  v.  Stone,  1  East,  641 ;  Steel  v.  Smith, 
1  Bam.  &  Aid.  94 ;  Becker  v.  State,  8  Ohio  St.  391 ;  Osborn  v.  Lovell, 
36  Mich.  246;  Hirn  v.  State,  1  Ohio  St.  15.  In  Rex  v.  Jarvis,  supra, 
it  is  said  that,  if  there  is  a  proviso  or  exception  in  a  subsequent  clause, 
it  must  be  insisted  on  by  the  defendant  by  way  of  defense.  In  Rex 
V.  Pemberton,  supra,  the  exception  relied  on  was  created  by  a  statute 
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of  later  date  than  that  on  which  the  indictment  was  founded.  The 
court  held  that  such  exception  need  not  be  negatived  in  the  indictment, 
but  "must  be  shown  by  the  defendant  by  way  of  excuse,  either  by  plea 
or  in  evidence."  Under  this  principle,  it  would  seem,  as  the  restriction 
in  the  case  at  bar  is  imposed  by  an  amendment,  and  by  an  amendment 
to  another  section  of  the  Revised  Statutes,  that  a  right  of  recovery  is 
shown  merely  by  evidence  of  an  infringement,  and  that  it  is  for  the 
defenSant  to  prove,  if  he  can,  that  the  infringements  were  committed 
more  than  six  years  before  the  institution  of  the  suit.  And  the  fact 
that  evidence  on  this  point  for  the  defendant  can  be  introduced  under 
the  general  issue,  and  without  a  special  plea,  does  not  seem  a  sufficient 
reason  for  further  departure  from  established  rules. 

It  is  argued  that  because  the  declaration  in  the  case  at  bar  alleges  that 
the  infringements  were  committed  within  a  stated  period — ^practically 
six  years  prior  to  the  issue  of  the  writ — the  necessity  of  proving  this 
allegation  is  thrown  on  the  plaintiff.  But  it  is  the  rule  that  in  personal 
actions  the  time  of  the  occurrence  of  every  traversable  fact  should  be 
stated.  And  the  standard  authorities  cited  in  the  first  part  of  this  opin- 
ion, to  the  effect  that  time  is  not  material  in  trespass,  and  that  ordi- 
narily the  time  alleged  in  personal  actions,  if  stated  under  a  videlicet, 
need  not  be  proved,  are  as  applicable  to  the  defense  given  by  the  amend- 
ment under  discussion  as  to  the  defense  given  by  an  ordinary  statute  of 
limitation.  And  we  cannot  perceive  that  time  is  made  more  material 
by  the  amendment  in  question  than  it  is  by  an  ordinary  statute  of  limi- 
tation. Although,  by  the  amendment,  recovery  may  not  be  had  for 
infringements  committed  over  six  years  before  suit,  still  it  is  a  matter 
of  defense  that  the  infringements  were  committed  before  that  time. 
Matters  of  defense  must  be  proved  by  the  defendant.  While  there  is 
authority  to  the  effect  that  in  some  instances,  where  a  plaintiff  unneces- 
sarily anticipates  matter  of  defense,  he  will  be  required  to  prove  his  al- 
legation (see  Hill  v.  Allison,  51  Tex.  390 ;  Watkinds  v.  So.  Pac.  R.  Co. 
[D.  C]  38  Fed.  711,  4  L.  R.  A.  239),  still  it  must  be  remembered  that 
the  allegation  here  in  question  is  as  to  an  immaterial  matter,  and  that  the 
precaution  was  taken  to  state  the  time  under  a  videlicet. 

It  is  also  to  be  remembered  that  if  the  infringements,  or  any  of  them, 
were  committed  more  than  six  years  prior  to  the  action,  it  is  the  de- 
fendant who  best  knows  the  facts  in  this  respect,  and  can  most  easily 
prove  them.  Consequently  any  doubt  as  to  the  propriety  of  excusing 
the  plaintiff  from  proving  the  time  of  the  infringements  could  prc^rly 
be  solved  under  the  rule  imposing  the  burden  of  proof  upon  the  party 
that  has  the  best  means  of  knowing  the  facts.  2  Encv.  Ev.  800  et  seq., 
804;  1  Wharton,  Ev.  (3d  Ed.)  §  367 ;  Rugely  v.  Gill,'l5  La.  Ann.  509; 
Bowman  v.  McElroy,  Id.  663 ;  Clapp  v.  Ellington,  87  Hun  (N.  Y.)  542, 
34  N.  Y.  Supp.  283. 

The  conclusion  reached  by  this  court  on  the  former  hearing,  that  the 
remaining  assignments  of  error  are  without  merit,  is,  upon  reconsidera- 
tion, believed  to  be  entirely  sound.  It  follows  that  the  former  order  of 
remand  must  be  set  aside,  and  the  judgment  of  the  trial  court  affirmed. 

Affirmed. 
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(134  Fed.  303.) 

CONFECTIONERS*  MACHINERY  &  MFG.  CO.  v.  PANOUALIAS. 

(Circuit  Court  of  Appeals,  Second  Circuit.    December  12,  1904.) 

No.  32. 

1  Patents — Construction  of  License  Contract— Royalty. 

A  contract  which  requires  the  licensee  under  a  patent  to  pay  a  royalty 
on  each  machine  "sold  or  delivered"  covers  machines  delivered  by  the  li- 
censee to  customers,  but  which  were  returned,  and  not  paid  for. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

The  plaintiff  in  error,  who  was  the  defendant  below,  brings  this  writ  of 
error  to  review  a  judgment  of  $3,263.95,  recovered  against  it  in  the  Circuit 
Court  for  the  Southern  District  of  New  York  for  royalties  under  a  written 
agreement  between  the  parties,  dated  August  21,  1901.  The  defendant  in  er- 
ror, plaintiff  below,  is  the  inventor  of  certain  improvements  in  chocolate 
coating  machinery  for  which  various  letters  patent  were  granted.  The 
agreement  in  question  grants  the  defendant  an  exclusive  license  under  these 
patents,  the  defendant  agreeing  to  manufacture  machines  containing  the 
said  improvements,  to  use  its  best  endeavors  to  sell  the  machines  in  the 
United  States  and  foreign  countries  and  to  render  quarterly  statements  to 
the  plaintiff.  The  clause  of  the  agreement  which  is  the  subject  of  contro- 
versy is  as  follows: 

**The  party  of  the  second  part  (defendant)  agrees  to  pay  unto  the  said 
party  of  the  first  part  as  royalties  or  license  fees  a  sum  equal  to  twenty-five 
per  cent  upon  the  gross  selling  price  of  each  machine  and  each  dipping-* 
basket  sold  or  delivered  by  the  said  party  of  the  second  part ;  the  said  royal- 
ties to  be  paid  upon  the  said  first  days  of  January,  April,  July  and  October, 
for  all  machines  and  dipping-baskets  sold  or  delivered  during  the  preceding 
quarter.'* 

The  court  denied  the  motion  made  at  the  close  of  the  evidence  to  direct  a 
verdict  for  the  defendant  and  an  exception  was  duly  saved.  The  defendant 
also  excepted  to  that  portion  of  the  charge  where  the  court  instructed  the 
jury,  in  substance,  that  the  plaintiff  was  entitled  to  recover  royalties  on  all 
machines  sold  or  delivered  for  use  irrespective  of  the  fact  that  the  defendant 
took  them  back  without  being  paid  therefor.  The  only  assignments  of  error 
argued  relate  to  these  two  exceptions. 

Avery  F.  Cushman,  for  plaintiff  in  error. 
Geo.  H.  Taylor,  Jr.,  for  defendant  in  error. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

COXE,  Circuit  Judge.  The  exceptions  present  the  single  question 
whether  under  the  terms  of  the  agreement  the  plaintiff  could  recover 
for  royalties  upon  machines  which  the  defendant  had  delivered  to  its 
customers  but  which  had  not  been  paid  for  and  had  been  subsequently 
returned  by  them. 

It  is  argued  that  although  the  contract  requires  the  payment  of  royal- 
ties on  all  machines  "sold  or  delivered,"  the  intent  of  the  parties  was 
that  payment  should  be  limited  to  machines  "sold  and  delivered"  and 
that  the  court  should  have  so  interpreted  the  contract.  We  cannot  ac- 
cede to  this  view.  There  is  no  ambiguity  about  the  contract ;  its  lan- 
guage is  perfectly  plain.  In  the  short  clause  providing  for  the  payment 
of  royalties  the  words  "sold  or  delivered"  are  twice  used.  There  is  no 
room  for  interpretation. 

There  is  no  pretense  of  fraud  and  no  evidence  of  mutual  mistake,  but 
even  if  there  were,  defenses  based  upon  such  considerations  cannot  be 
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availed  of  in  a  court  of  law.  They  should  be  presented  to  a  court  of 
equity.  It  seems  improbable  that  there  could  have  been  any  misunder- 
standing in  the  use  of  language  deliberately  chosen  and  twice  repeated- 
There  is  certainly  insufficient  proof  to  warrant  such  a  cwiclusion.  The 
agreement  was,  perhaps,  an  improvident  one  for  the  defendant,  but 
from  the  plaintiff's  point  of  view  the  stipulation  as  to  delivery  was  a 
wise  precaution,  for  otherwise  the  defendant  by  entering  into  agree- 
ments with  its  customers  which  fell  short  of  an  actual  sale  could  easily 
have  defeated  the  payment  of  royalties. 

The  question  whether  or  not  actual  deliveries  were  made  was  fairly 
presented  to  the  jury  and  we  see  no  reason  for  disturbing  their  verdict. 

The  judgment  is  affirmed. 


(134  Fed.  394.) 

PARSONS  ▼.  NEW  HOMB  SEWING  MACH.  CO.  et  al.* 

(Circuit  Court  of  Appeals,  Seventh  Circuit    October  4,  1904.) 

No.  1.072. 

1.  Patents — Infringement — Sewing  Machine  Rufflers. 

The  Parsons  patent,  No.  354,577,  for  a  sewing  machine  ruffler,  held 
valid  as  to  claims  2,  7,  and  8,  but,  as  limited  by  the  prior  art,  not  in- 
fringed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Northern 
Division  of  the  Northern  District  of  Illinois. 
For  opinion  below,  see  125  Fed.  386. 

John  G.  Elliott,  for  appellant. 
Henry  Lore  Clarke,  for  appellees. 

Before  JENKINS,  GROSSCUP,  and  BAKER,  Circuit  Judges. 

BAKER,  Circuit  Judge.  Appellant  failed  in  his  suit  to  hold  appel- 
lees for  infringement  of  claims  2,  7,  and  8  of  letters  patent  No.  354,577, 
December  21,  1886,  issued  to  appellant  for  improvements  in  ruffler  at- 
tachments for  sewing  machines.  We  fully  agree  with  the  Circuit 
Court's  holding  of  noninfringement ;  and  the  reasons  therefor  are  ade- 
quately expressed,  we  think,  in  that  court's  opinion,  which  is  reported 
in  125  Fed.  386.  Other  questions  affecting  the  merits  are  consequently 
immaterial. 

Appellees  ask  us  to  review  the  overruling  of  their  motion  to  suppress 
the  depositions  of  two  of  appellant's  witnesses  for  their  refusal,  on  ad- 
vice of  appellant's  counsel,  to  answer  certain  cross-examining  questions. 
The  matter  has  become  purely  moot  in  this  case. 

Appellant  urges  upon  our  consideration  an  alleged  error  of  the  court 
in  overruling  his  motion  to  tax  against  appellees  the  costs  occasioned 
by  their  propounding  alleged  improper  cross-examining  questions  to 
appellant's  witnesses.  The  motion  is  based  on  the  proposition  that  a 
cross-examiner  in  an  equity  suit  may  not  go  beyond  the  scope  of  the 
direct  examination.  Even  on  that  basis  the  ruling  was  right,  because 
the  cross-examining  questions  were  germane  to  ttie  matters  in  issue, 
which  had  been  opened  up  on  direct  examination. 

The  decree  is  affirmed. 

•  Kelieariug  denied  January  3,  1905. 
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034  Fed.  513.) 

BRIGHAM  V.  PETER  BENT  BRIGHAM  HOSPITAL  et  aL 

(Circuit  CJourt  of  Appeals,  First  Circuit    December  7,  1904.) 

No.  549. 

1  Wills— Construction  and  Validity— Law  Governing. 

Where  a  provision  of  a  will  Is  to  be  executed  in  the  state  wherein  the 
testator  was  domiciled  and  the  property  situated,  all  the  essential  facts 
being  local  in  that  state,  the  construction  and  effect  of  the  provision  are 
to  be  determined  in  accordance  with  the  law  of  such  state  at  the  time 
when  the  rights  of  the  parties  thereunder  accrued. 

[Ed.  Note.— For  cases  in  point,  see  vol.  49,  Cent.  Dig.  Wills,  §§  947-950.] 

2.  Charities— Charitable  Corporation— Capacity  in  which  Devise  is  BteLD. 

A  corporation  created  in  accordance  with  the  provisions  of  a  will,  and 
to  which  the  testator's  residuary  estate  is  transferred  by  his  legal  repre- 
sentatives as  directed  by  the  will,  to  be  used  by  it  in  founding  and  main- 
taining a  hospital,  does  not  hold  the  property  in  trust  in  the  true  sense  of 
the  term,  but  as  its  own,  to  be  devoted  to  the  purpose  for  which  It  was 
created. 

3.  Same— Rules  Governing  Devise— Trust  for  Founding  Hospital. 

A  provision  of  a  ;will  establishing  a  trust  for  the  founding  of  a  hospital 
for  the  care  of  sick  persons  of  a  class  particularly  described  therein,  to  be 
efTectuated  by  a  conveyance  of  property  to  a  proper  corporation  to  be  or- 
ganized  as  the  will  directs,  is  within  the  rules  applicable  to  public  char- 
ities. 

4.  Same— Administration— Right  of  Visitation. 

Where  property  has  been  lawfully  disposed  of  for  charitable  uses  by 
a  will,  the  heirs  of  the  testator  have  no  standing  in  equity  to  question  the 
powers  or  title  of  the  devisee  or  of  intervening  executors  or  trustees. 

5.  Same— Limitation  from  One  Charity  to  Another. 

Regardless  of  any  question  as  to  the  rules  relating  to  perpetuities,  or 
as  to  the  technical  character  of  the  changes  in  title  which  may  succeed 
each  other,  a  limitation  over  from  one  charity,  which  speaks  from  the 
death  of  the  testator,  to  another  charity,  is  valid. 

ft.  Same— Charitable  Bequest— Vesting  of  Estate. 

A  testator,  by  one  paragraph  of  his  will,  directed  that  his  residuary 
estate  should  be  taken,  held,  managed,  and  Invested  by  his  executors  for 
the  term  of  25  years ;  that  from  the  net  income  they  should  pay  certain 
specified  legacies ;  that  the  balance  of  the  net  income  should  be  added  to 
the  principal  of  said  estate,  so  that  the  same  should  be  accumulating  for 
the  said  term  of  25  years,  at  the  expiration  of  which  term  they  should 
procure  the  formation  of  a  corporation,  to  which  said  estate  and  its  ac- 
cumulations should  be  transferred  to  be  by  it  used  and  employed  for  the 
purpose  of  founding  a  hospital  for  the  care  of  sick  persons  in  indigent 
circumstances  residing  in  a  specified  county.  The  paragraph  closed  with 
the  words :  "And  I  give,  devise  and  bequeath  said  rest  and  residue  of  my 
property  and  estate  accordingly."  Held,  that  the  entire  estate  to  which 
the  paragraph  related  was  impressed  with  a  trust  in  favor  of  the  charity 
named  from  the  death  of  the  testator,  subject  to  the  subordinate  charge 
in  favor  of  the  legatees,  and  that  the  gift  vested  at  once  on  the  testator's 
death. 

7.  8amk— Accumulations. 

In  such  case  the  validity  of  the  gift  was  not  affected  by  the  provision 
for  accumulation,  since,  as  the  whole  estate  vested  in  the  charity  from  the 
death  of  the  testator,  the  accumulations  would  follow  the  principal  as  an 
incident,  as  matter  of  law,  even  if  no  provision  had  been  made  for  them. 

&  Same— Execution  of  Trust— Death  of  Executors. 

Nor  was  the  trust  in  such  case  vested  in  the  executors  of  the  class  which 
is  regarded  in  equity  as  personal,  so  that  it  would  be  defeated  by  their 
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death  before  the  expiration  of  the  term  of  25  yean,  but  on  the  happing 
of  that  event  administrators  de  bonis  non  with  the  will  annexed,  who  were 
also  appointed  trustees  by  the  court  might  lawfully  execute  the  trust 
by  forming  the  corporation  and  conveying  the  property  to  It  at  the  end  of 
the  stated  term. 

9.  Same— Gift  to  Chabitablb  Corporation— Cap acitt  to  Hold  Propertt. 

Where  a  testator  devised  his  residuary  estate  In  trust  to  accumulate 
for  a  term  of  years,  and  then  be  transferred  to  a  corporation  to  be  organ- 
ized for  the  purpose,  to  be  used  in  founding  a  hospital,  the  fact  that  at  the 
time  of  the  testator's  death  a  charitable  corporation  was  not  permitted 
by  the  laws  of  the  state  to  hold  property  to  the  amount  of  the  devise,  did 
not  Invalidate  the  gift  as  to  the  excess,  since  it  was  to  a  corporation  only 
which  was  legally  capable  of  taking,  and  no  rights  of  the  heirs  of  the 
testator  were  affected  by  a  special  act  passed  after  his  death,  author- 
izing the  organization  of  such  a  corporation. 

10.  Same— Collateral  Attack. 

A  statutory  limitation  on  the  amount  of  property  which  charitable  cor- 
porations may  hold  can  be  taken  advantage  of  only  by  the  state,  and  when, 
by  special  act,  the  state  has  waived  its  right  by  authorizing  the  creation 
of  a  particular  corporation  with  enlarged  capacity  to  enable  It  to  accept 
and  hold  a  gift  the  power  of  the  corporation  in  that  respect  cannot  be 
questioned  in  any  manner. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Massachusetts. 
For  opinion  below,  see  126  Fed.  796. 

Chas.  A.  Snow  (Everett  W.  Burdett  and  John  Gordon,  on  the  brief), 
for  appellant. 

Lewis  S.  Dabney,  for  appellee  Peter  Bent  Brigham  Hospital. 

John  L.  Thorndike  (Frederick  H.  Nash,  Asst.  Atty.  Gen.,  on  the 
brief),  for  appellees  Attorney  General  of  Massachusetts,  E.  D.  Cod- 
man,  and  L.  H.  H.  Johnson. 

Before  PUTNAM,  Circuit  Judge,  and  ALDRICH  and  BROWN, 
District  Judges. 

PUTNAM,  Circuit  Judge.  This  is  a  bill  brought  in  the  interest  of 
one  of  the  heirs  at  law  of  Peter  Bent  Brigham,  late  of  Boston,  in  the 
commonwealth  of  Massachusetts,  deceased,  with  reference  to  the  con- 
struction and  etfect  of  the  portion  of  his  will  which  we  will  hereafter 
state.  The  bill  was  dismissed  by  the  Circuit  Court,  and  the  complain- 
ant appealed  to  us.  There  are  several  heirs,  but  the  bill  was  not  ex- 
pressed to  be  in  behalf  of  all.  The  respondents  are  the  Peter  Bent 
Brigham  Hospital,  and  the  administrators  who  succeeded  in  due  course 
the  deceased  executors  of  the  will,  and  who  were  also  appointed  trus- 
tees. No  question  has  been  made  as  to  parties,  and  we  refer  to  that 
topic  only  that  it  may  be  understood  that  we  neither  directly  nor  im- 
pliedly express  any  opinion  in  reference  thereto.  We  are  satisfied  that 
the  interests  represented  before  us  are  such  that  we  are  not  required 
to  refuse  to  proceed  to  a  decree  on  account  of  any  question  of  that 
nature. 

As  the  case  relates  to  the  construction  and  effect  of  a  will,  and  as  all 
the  essential  facts  were  local  in  the  commonwealth  of  Massachusetts, 
we  are  bound  to  proceed  in  accordance  with  the  rules  of  law  as  settled 
in  that  state  when  the  rights  of  the  parties  accrued,  although,  so  far 
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as  this  appeal  is  concerned,  we  perceive  no  substantial  question  as  to 
which  any  of  these  rules  differ  from  those  approved  by  the  text-writers, 
or  by  the  Supreme  Court  of  the  United  States,  or  courts  of  authority 
in  England.  The  scrivener  who  drew  the  will  evidently  had  in  niind 
the  established  rules  applicable  to  the  subject-matter  thereof  and  ap- 
proved precedents.  For  any  court  to  question  either  would  be  to 
threaten  confusion,  not  only  to  existing  titles,  but  to  those  which  may 
be  hereafter  created.  The  history  of  the  case,  as  stated  by  the  com- 
plainant, is  as  follows : 

The  questions  here  arise  under  the  fourteenth,  or  residuary,  para- 
graph of  the  will  of  Peter  B.  Brigham,  who  died  on  May  24,  1877, 
leaving  real  estate  which  was  then  inventoried  at  a  valuation  of  $690,- 
000,  and  gross  personal  estate  valued  in  the  inventory  at  $592,000,  a 
total  valuation  of  realty  and  personalty  amounting  in  the  aggregate 
to  $1,282,000,  before  the  payment  of  debts,  legacies,  annuities,  and 
other  disbursements.  Messrs.  Robert  Codman  and  Joseph  Healy,  the 
executors  named  in  the  will,  duly  qualified,  and  jointly  acted  as  such 
until  the  death  of  Healy ;  and  thereupon  Robert  Codman  acted  as  sole 
surviving  executor  until  his  death  in  1901,  about  24  years  after  the 
decease  of  the  testator.  At  that  time  the  entire  estate,  including  realty 
and  personalty,  had  accumulated  to  such  an  extent  that  it  was  then 
valued  at  $4,338,000,  according  to  the  inventories  then  filed,  of  which 
$3,014,401  was  the  valuation  of  the  realty. 

On  January  25,  1901,  the  defendants  Edmund  D.  Codman  and  Lau- 
rence H.  H.  Johnson  were  appointed  by  the  probate  court  as  trustees 
under  the  will.  On  April  15,  1901,  the  same  parties  were  appointed 
administrators  de  bonis  non  with  the  will  annexed.  A  hospital  cor- 
poration was  duly  formed  and  organized  on  May  8,  1902,  under  the 
general  laws  of  Massachusetts.  Rev.  Laws,  c.  125.  The  Legislature, 
on  May  22,  1902,  passed  a  statute  (Acts  1902,  p.  330,  c.  418)  author- 
izing the  defendant  corporation  to  hold  real  and  personal  estate  up  to 
$5,900,000  in  value.  On  May  24,  1902,  conveyances  were  made  to 
that  corporation. 

The  will  first  gave  a  number  of  legacies,  amounting  in  all  to  a  consid- 
erable sum,  most  of  them  payable  immediately.  These  were  covered 
by  the  second  to  the  thirteenth  paragraphs,  each  inclusive.  Then  suc- 
ceeded the  fourteenth  paragraph,  now  in  question,  as  follows : 

"Fourteenth.  All  the  rest  and  residue  of  my  property  and  estate,  of  every 
kind  and  descriptiou,  real  personal  and  mixed,  of  which  I  shall  die  seized  or 
possessed,  or  to  which  I  shall  be  entitled  at  the  time  of  my  decease,  I  direct 
my  said  Executors  to  take,  hold,  manage  and  invest  for  the  term  of  twenty- 
five  years  from  the  time  of  my  decease,  and  to  take  the  rents,  interest,  in- 
come and  profits  thereof  and  from  the  net  income  thereof  to  appropriate  and 
pay  as  follows,  that  is  to  say : 

"1.  They  shall  pay  to  my  sister,  the  said  Sarah  B.  Jacobs  the  smn  of  five 
hundred  dollars  in  each  and  every  month,  during  her  natural  life. 

"2.  They  shall  pay  to  my  niece  Sarah  Jane  Brigham  Kendall  the  sum  of 
two  thousand  dollars  annually  during  her  life,  in  equal  quarter  annual  pay- 
ments; and  at  her  decease,  they  shall  distribute  the  sum  of  thirty-two  thou- 
sand dollars  to  and  among  her  children  or  child,  if  any,  who  shall  survive 
her.  If  she  leave  no  child  living  at  her  decease,  this  legacy  to  her  children 
shall  lapse. 

"3.  They  shall  pay  to  my  niece  Roxana  Brigham  Hanklnson,  the  sum  of 
two  thousand  dollars  annually,  during  her  life,  in  equal  quarter  annual  pay- 
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ments;  and  at  her  decease  they  shall  distribute  the  sum  of  thirty-two  thou- 
sand dollars  to  and  among  her  children  or  child,  if  any,  who  shall  sunrlve 
her.  If  she  leave  no  child  living  at  her  decease,  this  legacy  to  her  children 
shall  lapse. 

"4.  They  shall  pay  to  my  niece  Deborah  Northrup  the  sum  of  two  thousand 
dollars  annually  during  her  life,  in  equal  quarter  annual  payments;  and  at 
her  decease  they  shall  distribute  the  sum  of  thirty-two  thousand  dollars  to 
and  among  her  children  or  child,  if  any,  who  shall  surviye  her.  If  she  leave 
no  child  living  at  her  decease  this  legacy  to  her  children  shall  lapse. 

**5.  They  shall  pay  to  my  niece  Clarissa  N.  Dewey,  the  sum  of  two  thousand 
dollars  annually,  during  her  life,  in  equal  quarter  annual  payments;  and  at 
her  decease  they  shall  pay  the  said  sum  of  two  thousand  dollars  per  annum 
to  her  eldest  son,  Benjamin  G.  B.  Dewey  if  living,  during  his  natural  life,  in 
equal  quarter  annual  payments ;  and  upon  the  decease  of  both  the  said  Clar- 
issa N.  Dewey  and  Benjamin  G.  B.  Dewey  they  shall  distribute  the  sum  of 
thirty-two  thousand  dollars  to  and  among  the  child  or  children,  if  any,  of  said 
Clarissa  N.  Dewey,  who  shall  then  be  living.  But  If  no  child  of  said  Clarissa 
N.  Dewey  be  living  after  her  decease  and  the  decease  of  the  said  Benjamin 
G.  B.  Dewey,  then  this  legacy  to  children  so  surviving  shall  lapse. 

"6.  They  shall  pay  to  Hannah  Wright  Devlin,  wife  of  William  Devlin  of 
Bordentown,  in  the  State  of  New  Jersey,  the  sum  of  three  hundred  dollars 
per  annum,  during  her  life ;  and  at  her  decease  they  shall  distribute  the  sum 
of  five  thousand  dollars  to  and  among  her  children  or  child,  if  any,  who  shall 
survive  her.  If  she  leave  no  child  living  at  her  decease,  this  legacy  to  her 
children  shall  lapse. 

"7.  They  shall  pay  to  Eugenia  M.  Howard,  sister  of  the  aforesaid  William 
Devlin  of  Philadelphia  In  the  State  of  Pennsylvania,  the  sum  of  three  hundred 
dollars  per  annum,  during  her  life,  and  at  her  decease,  they  shall  distribute 
the  sum  of  five  thousand  dollars  to  and  among  her  children  or  child,  if  any, 
who  shall  survive  her.  If  she  leave  no  child  living  at  the  time  of  her  decease, 
this  legacy  to  her  children  shall  lapse. 

"In  no  one  of  the  above  seven  provisions  of  this  article  shall  the  words 
*chlld'  or  'children*  be  construed  to  include  the  representatives  of  any  deceased 
child  or  children. 

*'My  said  Executors  shall  add  the  balance  of  said  net  income  that  shall  re- 
main after  making  the  payments  aforesaid,  to  the  principal  of  my  said  estate, 
so  that  the  same  may  be  accumulating  for  the  term  of  twenty-five  years  afore- 
said ;  and  at  the  expiration  of  said  term  of  twenty-five  years  from  my  decease, 
my  said  Executors  shall  set  aside  a  sum  or  sums  of  money  and  may  deposit 
the  same  in  some  safe  trust  company — ^preference  being  given,  other  things 
being  equal,  to  the  Massachusetts  Hospital  Life  Insurance  Company,  of  said 
Boston, — which  shall  be  sufficient  to  provide  for  the  payment  of  such  of  the 
foregoing  legacies  and  bequests,  if  any,  as  shall  then  be  unfulfilled;  or  may 
provide  for  the  payment  of  such  unpaid  legacies  and  bequests  by  the  purchase 
of  annuities  for  the  unpaid  legatees  or  otherwise,  as  my  said  EJxecutors  shall 
deem  expedient ;  &  after  the  payment,  or  provision  for  the  payment,  as  afore- 
said of  all  the  foregoing  bequests  and  legacies,  the  unexpended  balances,  if 
any,  shall  be  paid  to  and  for  the  use  of  the  hospital  hereinafter  provided  for. 

"8.  At  the  expiration  of  said  term  of  twenty-five  years  from  the  time  of  my 
decease,  my  said  Executors  shall  dispose  of  said  rest  and  residue  of  my  prop- 
erty and  estate  and  of  all  the  Interest  and  accumulations  which  shall  have 
accrued  thereon,  for  the  purpose  of  founding  a  hospital  in  said  Boston,  to 
be  called  the  Brigham  Hospital  for  the  care  of  sick  persons,  in  indigent 
circumstances,  residing  in  the  said  County  of  Suffolk,  in  the  following  manner, 
— that  is  to  say :  They  shall  procure  the  formation  of  a  corporation,  to  be 
called  the  *Brigham  Hospital*  with  suitable  provisions  as  to  oflScers,  their 
powers  and  duties  for  control,  direction,  conduct  and  administration  of  the 
Cori>oratlon  and  the  care  and  management  of  the  funds  in  its  charge;  and 
upon  the  legal  formation  and  organization  of  said  Corporation,  my  said  Ex- 
ecutors shall  transfer  to  it  all  the  property  and  estate  provided  for  it  as  afore- 
said, to  be  by  It  used  and  employed  for  the  purpose  above  declared: — and  I 
give,  devise  and  bequeath  said  rest  and  residue  of  my  property  and  estate 
accoi-dlngly." 
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The  complainant  rests  his  case  on  the  following  general  proposition ; 
and,  because  we  are  to  treat  it  as  involving  two  distinct  topics,  we  have 
divided  it  by  the  figures  (1)  and  (2) : 

(1)  '*The  respondents  are  placed  In  a  real  logical  dilemma,  for  the  devise 
was  either  contingent  or  vested  at  the  testator's  decease.  If  contingent,  it 
violated  the  rule  against  perpetuities,  and  was  entirely  void/* 

(2)  "If  vested,  it  could  vest  only  to  the  extent  of  the  legal  capacity  of  such 
charitable  corporations  to  hold  property  by  devise  or  bequest,  and  the  at- 
tempted devise  of  the  excess  was  void." 

Taking  that  division  which  we  mark  (1),  the  result  is  an  admission, 
which  the  complainant  could  not  avoid,  that,  if  the  estate  covered  by 
paragraph  14  vested  at  the  testator's  decease,  he  has  no  case,  unless  it 
be  for  the  narrow  reasons  stated  in  so  much  as  we  have  marked  (2). 

We  should  observe  that  the  corporation  contemplated  by  the  will 
was  not  to  hold  in  trust,  in  the  technical  sense  of  the  word,  the  property 
which  it  might  receive.  It  was  to  hold  it  for  its  own  purposes  in  the 
usual  way  in  which  charitable  institutions  hold  their  assets.  Such  a 
holding  is  sometimes  called  a  quasi  trust,  and  an  institution  like  the 
one  in  question  is  subject  to  visitation  by  the  state;  but  the  holding 
does  not  constitute  a  true  trust.  On  the  transfer  of  the  property  de- 
vised by  the  fourteenth  paragraph  to  a  corporation  as  was  anticipated, 
all  technical  trusts  ceased.  Meanwhile,  as  we  will  see,  if  the  gift  in 
dispute  vested,  the  legal  fee,  wherever  it  remained,  was  held  on  a 
true  trust  to  such  an  extent  that  if,  on  the  organization  of  the  cor- 
poration in  accordance  with  the  provisions  of  the  will,  the  title  did  not 
at  once  vest  in  it  under  the  statutes  of  uses,  which  statutes  still  have 
force  in  the  United  States  when  the  fee  is  held  on  a  mere  passive  trust, 
of  which  Sawyer  v.  Skowhegan,  57  Me.  500,  is  a  striking  illustration, 
the  equity  courts  would  compel  a  conveyance  from  whomsoever  held 
the  fee.    Perry  on  Trusts  (5th  Ed.)  §  299. 

As  this  is  a  suit  in  equity,  and  equity  regards  as  substantial  only 
quitable  interests,  it  would  follow  that,  whether  the  gift  was  vested 
or  not,  it  would  not  concern  the  complainant  whether,  pending  the  or- 
ganization of  the  contemplated  corporation,  the  legal  fee  remained  in 
the  heirs  or  vested  in  the  executors  or  their  successors.  Neither,  for 
the  same  reason,  would  any  question  raised  by  the  complainant  merely 
with  r^rd  to  the  power  of  the  successors  of  the  original  executors 
concern  him ;  nor,  as  we  will  see,  would  the  question  whether  a  proper 
title  had  been  made  in  the  corporation  which  is  the  respondent  herein. 
That  the  heirs  have  not  even  visitatorial  powers  which  a  chancery  court 
would  regard  was  shown  to  be  the  law  in  Massachusetts  in  St.  Paul's 
Church  V.  Attorney  General,  164  Mass.  188,  41  N.  E.  231 ;  that  question 
heing  in  fact  the  principal,  if  not  the  sole,  important  issue  in  that  case. 
Therefore  the  chancery  courts  would  not  concern  themselves  with  un- 
dertaking to  protect  them,  or  any  of  them,  as  complainants  in  a  bill  in 
equity,  so  far  as  the  substantial  interests  involved  have  been  lawfully 
devised  or  bequeathed. 

The  fourteenth  paragraph  established  a  trust  for  the  founding  of  a 
hospital  for  the  care  of  sick  persons  of  the  class  particularly  described 
therein.  There  has  been  no  doubt  that  a  fund  devoted  to  the  founding 
of  hospitals  in  general  is  within  the  rules  as  to  public  charities.     So, 
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also,  there  is  no  question  that  a  trust  for  the  founding  of  a  single  hos- 
pital is  within  the  same  rules.  All  this  has  been  positively  held  over 
and  over  again,  and  is  illustrated  by  several  authoritative  decisions 
cited  by  each  party  to  this  litigation,  which  form  a  part  of  a  class  so 
numerous  that  we  do  not  regard  it  necessary  to  detail  them.  Of 
course,  the  immediate  beneficiary  of  a  provision  for  founding  a  single 
hospital,  or  school,  or  other  single  institution  is  not  directly  within  the 
ordinary  requirement  of  a  charitable  trust,  to  the  effect  that  it  must 
provide  for  a  class  of  beneficiaries ;  but,  as  the  ultimate  purpose  to  be 
accomplished  is  for  such  a  class,  a  scheme  of  the  character  contem- 
plated by  Mr.  Brigham's  will  is,  as  a  whole,  regarded  as  within  the 
rules  touching  public  charities. 

Therefore  we  have  here  a  perfect  trust  for  the  founding  of  a  hos- 
pital for  the  care  of  the  sick,  to  be  effectuated  by  a  conveyance  to  a 
proper  corporation  to  be  organized  as  the  will  provides.  This,  when 
made,  accomplishes  the  trust.  Thus,  the  general  purpose  of  the  tes- 
tator was  continuous  from  his  death.  Therefore  there  is  no  practical 
difficulty  in  the  way  of  holding  that  the  trust  vested  at  the  death  of  the 
testator,  however  it  might  have  been  otherwise  under  the  peculiar  cir- 
cumstances of  some  leading  cases,  instances  of  which  are  well  known. 
A  conveyance  like  that  which,  perhaps,  would  be  necessary  after  the 
organization  of  the  corporation  to  vest  in  it  a  title,  and  the  title  thus 
vested,  have  been  sometimes  described  as  representing  an  executory 
devise.  But  in  the  present  case  a  conveyance  to  a  corporation  organ- 
ized according  to  the  will  would  be  in  execution  of  the  trust,  and  flow 
out  of  it.  Even  if,  at  the  expiration  of  the  period  named  in  the  will, 
the  legal  estate  would  not,  under  the  statutes  of  uses,  or  in  any  man- 
ner analogous  thereto,  be  drawn  to  the  corporation  when  properly  or- 
ganized, a  conveyance  of  the  legal  estate  to  it  would  operate  only  to 
merge  that  estate  with  the  equitable  estate;  and,  although  the  result 
of  the  merger  would  be  to  extinguish  the  equitable  estate,  yet,  until 
the  merger  took  place,  the  equitable  estate  would  be  the  master  estate. 
Thus,  instead  of  anything  in  the  strict  nature  of  an  executory  devise, 
we  have  an  equitable  estate,  which  in  equity  absolutely  controls  the 
property,  merely  drawing  to  it  the  legal  estate  at  such  time  and  under 
such  circumstances  that  equity  compels  the  merger.  We  may  return 
to  this  topic  later. 

It  is  common  learning  that  equitable  estates  and  equitable  interests 
may  be  limited  in  fee  simple,  or  otherwise  limited,  like  any  legal  estate. 
Godefroi  on  Trusts  (2d  Ed.)  2.  This  doctrine  is  so  familiar  that  it 
hardly  need  be  enlarged  on;  but  it  is  fully  explained  in  Williams  on 
Real  Property  (19th  Ed.  1901),  commencing  at  page  178.  It  is  a 
well-known  sequence  that  an  equitable  estate  may  be  limited  in  one 
direction,  while  the  legal  fee  is  limited  in  another,  and  that  neither  will 
be  affected  by  any  contingent  limitations,  executory  devises,  or  other 
peculiar  estates  which  may  affect  or  inhere  in  the  other.  For  that 
reason,  in  the  present  case,  for  the  purpose  of  ascertaining  the  nature 
of  the  interests  involved  in  this  equitable  proceeding,  we  must  ascertain 
where  the  equitable  fee  is,  without  being  disturbed  by  the  condition  of 
the  legal  title,  even  if  the  passage  of  that  title  from  the  heirs  or  the 
executors,  as  the  case  may  be,  to  the  hospital  which  is  to  be  incor- 


Digitized  by  VjOOQ IC 


BRI6HAM  V.  PETER  BENT  BRIGHAM  HOSPITAL.  399 

porated  in  accordance  with  the  will,  can  be  regarded  as  made  effectual 
only  by  the  way  of  executory  devise.  In  other  words,  if  we  find  the 
equitable  interests  were  vested  from  the  decease  of  the  testator,  we 
are  not  concerned  by  the  nature  of  the  changes  in  the  condition  of  the 
legal  title.  This  at  once  brings  us  to  the  fact  that,  notwithstanding 
any  questions  as  to  the  rules  with  regard  to  perpetuities,  or  as  to  the 
technical  character  of  the  changes  in  title  which  may  succeed  each 
other,  a  limitation  over  from  one  charity  which  speaks  from  the  death 
of  the  testator,  or  from  the  execution  of  the  deed  which  provides  for 
it,  to  another  charity,  is  valid.  This  rule  is  clearly  stated  in  Jarman 
on  Wills  (Gth  Ed.)  *262,  where  Christ's  Hospital  v.  Grainger  is  ex- 
plained. In  that  case  a  limitation  over  for  the  benefit  of  the  second 
charity  was  sustained  after  a  lapse  of  more  than  200  years.  This  rule 
was  specifically  restated  in  Russell  v.  Allen,  107  U.  S.  163,  165,  173, 
2  Sup.  Ct.  327,  27  L.  Ed.  397,  and  in  Jones  v.  Habersham,  107  U.  S. 
174,  185,  2  Sup.  Ct.  336,  27  L.  Ed.  401. 

Other  reasons,  perhaps  of  a  broader  character,  might  be  given  for 
supporting  this  rule;  but  it  may  well  be  suggested  that,  where  there 
is  more  than  one  charitable  purpose,  whether  they  come  into  existence 
simultaneously  or  successively,  there  is  only  one  apparent  cestui  que 
trust,  which  cestui  que  trust  represents  the  intended  beneficiaries  of  the 
charity,  and  represents  them  with  efficient  legal  authority.  In  Eng- 
land this  is, the  crown  acting  for  the  public,  or  the  chancellor  as  the 
representative  of  the  crown.  With  us  it  is  the  public — that  is,  the 
state  representing  the  public,  or  the  chancellor  representing  the  state. 
This  is  what  Godefroi  on  Trusts  (2d  Ed.)  intends  when  the  author 
states,  at  page  768,  that  a  charitable  interest  created  by  a  trust  is  a 
"public  interest" ;  and  it  is  also  what  is  intended  by  Fontain  v.  Rave- 
nel,  17  How.  369,  385,  15  L.  Ed.  80,  and  the  citations  from  Story's 
Equity  Jurisprudence  there  accepted.  It  is  also  what  is  fully  ex- 
plained in  the  opinion  rendered  in  behalf  of  the  Supreme  Court  by 
Mr.  Justice  Miller  in  Mormon  Church  v.  United  States,  136  U.  S.  1, 
51,  56,  59,  10  Sup.  Ct  792,  34  L.  Ed.  481.  It  being  thus  impossible 
that  there  should  be  more  than  one  representative  cestui  que  trust,  no 
matter  to  how  many  charities,  if  simultaneously  or  immediately  suc- 
ceeding each  other,  the  property  is  devoted  by  will  or  deed,  it  may  well 
Wlow  that  directions  in  reference  to  the  property  thus  devoted  can 
raise  only  one  equitable  title,  regardless  of  changes  in  the  legal  title. 

Nevertheless,  as  this  topic  relates  to  matters  which  are  governed  by 
settled  property  rules,  our  discussion  would  not  be  complete,  nor  the 
conclusions  which  we  may  state  be  accepted  as  correct,  unless  we  bring 
ourselves  within  proper  technical  relations,  and  support  ourselves  by 
established  authorities.  All  this  is  perfectly  accomplished  in  the  pres- 
ent case  by  referring  again  to  the  well-known  circtuiistances  of  Christ's 
Hospital  V.  Grainger,  reported  first  in  16  Sim.  83,  and  again  on  appeal 
before  Lord  Chancellor  Cottenham  in  McN.  &  G.  460.  That  decision 
has  not  only  been  accepted  by  the  Supreme  Court  in  all  its  aspects  in 
the  cases  cited,  but  it  has  become  a  settled  part  of  the  law.  It  perfectly 
illustrates  this  case  in  the  most  extreme  form  in  which  the  complainant 
can  put  it.  There  there  were  two  trustees  and  two  charitable  trusts. 
The  legal  estate  was  declared  to  be  vested  in  the  first  trustee  and  the 
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equitable  estate  in  the  first  trust,  and,  after  a  lapse  of  two  centuries, 
the  legal  estate,  and  also  the  equitable  estate,  were  transferred  on  the 
second  charity.  Assuming  (as  seems  to  have  been  to  some  extent  as- 
sumed) that  in  the  case  at  bar,  under  the  circumstances,  a  vesting  over 
of  the  legal  title  in  the  hospital  would  be  in  the  way  of  an  executory 
devise,  we  have  here,  as  in  Christ's  Hospital  v.  Grainger,  trustees  (that 
is  to  say,  the  executors,  or  the  heirs)  holding  a  strict  trust  for  the  pur- 
pose of  founcjing  a  hospital,  succeeded  by  the  hospital,  which,  when 
incorporated,  will  also  hold  for  a  charitable  purpose  continuous  upon 
the  first  charitable  purpose;  that  is,  for  the  care  of  sick  persons  in 
indigent  circumstances. 

Thus  the  authoritative  construction  of  the  fourteenth  paragraph  is 
that  for  all  the  purposes  of  this  litigation  the  entire  estate  to  which 
that  paragraph  relates  was  impressed  with  a  trust  from  the  death  of  the 
testator,  subject  to  a  subordmate  charge  in  favor  of  the  individual 
legacies  contained  therein.  The  whole  rest  and  residue  to  which  the 
paragraph  relates  is  given  in  one  mass,  and  devoted  as  a  unit  to  sev- 
eral legacies,'  some  of  which  require  payments  as  of  the  time  of  the 
testator^s  death.  It  would  demand  very  emphatic  reasons,  none  of 
which  exist  here,  to  justify  a  conclusion  that  this  gift  of  a  single  unit 
should  be  broken  up  and  divided  between  what  is  necessarily  vested 
and  what  is  contingent.  The  "said  rest  and  residue"  at  the  very  close 
of  the  paragraph  means  the  same  "rest  and  residue"  with  which  it 
commences ;  and  it  therefore  has  clear  reference  to  the  estate  not  dis- 
posed of  by  the  prior  paragraphs  2  to  13,  each  inclusive.  Consequent- 
ly, so  far  as  this  expression  is  concerned,  alike  at  the  beginning  and 
closing  of  the  fourteenth  paragraph,  it  is  the  ordinary  gift  of  ^1  the 
estate  which  remains  after  payment  of  prior  specific  legacies ;  and  such 
a  gift,  unless  there  is  some  clear  language  otherwise,  or  some  provision 
necessarily  leading  to  the  contrary,  is  authoritatively  held  as  passing 
a  vested  title.  Moreover,  the  closing  language,  as  follows,  "I  give, 
devise  and  bequeath  said  rest  and  residue  of  my  property  and  estate 
accordingly,"  although  not  necessary  under  the  ordinary  rules  applied 
in  construing  gifts  of  the  rest  and  residue,  was  probably  inserted  from 
greater  caution,  and  positively  puts  the  nature  of  the  title  beyond 
question. 

In  reply  to  the  above,  the  complainant  makes  the  following  proposi- 
tions : 

"A  bequest  or  devise  of  future  accumulations  or  future  Income  Is  necessa- 
rily contingent,  under  the  well-settled  Massachusetts  rule  of  construction, 
however  the  will  may  be  construed  as  to  the  principal  of  the  estate.'* 

"The  fact  that  accumulations  are  Included  in  the  gift  and  devise  tends 
strongly,  If  not  conclusively,  to  show  that  the  vesting  of  the  whole,  principal 
as  well  as  accimiulations,  was  Intended  to  be  postponed  to  the  end  of  the 
twenty-flve  years." 

"The  gift  to  the  proposed  hospital  of  the  'unexpended  balances,  if  any,'  is 
In  form  and  substance  a  contingent  gift" 

"The  necessity  for  accumulation  for  the  term  of  twenty-flve  years  was  pre- 
scribed by  the  testator  as  a  condition  precedent  to  the  vesting  of  the  entire 
gift." 

"It  is  clear  that  before  the  accumulations  for  any  one  year  can  vest  in  the 
charity  the  accumulation  for  that  year  must  first  have  talcen  place  as  a  condi- 
tion precedent    The  large  accumulations  of  the  estate  for  the  twenty-second. 
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twenty-third,  twenty-fourth,  and  twenty-fifth  years  are  therefore  clearly  sub- 
ject to  conditions  precedent  which  are  too  remote  within  the  rule." 

*The  fact  that  the  dCTlse  and  gift  were  to  a  nonexistent  corporation  shows 
that  the  whole  devise  and  gift  were  Intended  to  be  contingent" 

**The  execution  of  an  instrument  of  transfer  or  conveyance  was,  under  the 
tenns  of  this  will,  a  necessary  condition  precedent  to  the  acquisition  of  title 
by  the  defendant  hospital." 

''Will  unmistakably  provides  that  the  title  of  the  defendant  hospital  shall 
be  acquired  only  upon  the  legal  formation  and  organization  of  the  corpora- 
tion." 

"Lapse  of  time  is  a  condition  precedent  Here  the  estate  granted  to  the 
ho^ital  upon  the  expiration  of  the  term  of  twenty-flve  years  Is  subject  to  the 
condition  precedent  that  the  time  shall  first  have  elapsed  before  any  estate 
reets." 

'The  fact  that  there  are  Intervening  contingent  remainders  tends  to  show 
that  the  fnture  estate  of  the  hospital  is  itself  contingent" 

"Before  it  is  possible  to  hold  the  estate  to  the  defendant  hospital  as  vested 
to  It  at  the  decease  of  the  testator,  this  question  must  be  satisfactorily  an- 
swered: Did  the  equitable  fee  in  the  real  estate  left  by  the  testator  vest  in 
any  one  immediately  upon  his  decease?  If  so,  in  whom,  «and  what  parcels  of 
real  estate  so  vested?  The  same  questions  must  also  be  answered  as  to  each 
parcel  of  real  estate  acquired  by  the  executors  as  a  part  of  the  accumulations. 
What  applies  to  one  parcel  applies  to  all." 

"In  the  case  at  bar,  upon  any  possible  construction  of  the  will,  there  was 
clearly  an  equitable  estate,  interest  or  charge  in  favor  of  individuals,  pre- 
ceding the  future  estate  in  fee  granted  to  the  defendant  charitable  corpora- 
tloa" 

"The  question  whether  the  defendant  hospital  had  a  vested  equitable  estate 
vesting  at  the  decease  of  the  testator  ultimately  depends  upon  the  answer  to 
this  Inquiry :  Was  the  defendant  hospital  (or  any  one  acting  in  its  interest) 
entitled  to  call  upon  the  trustees  for  a  conveyance  of  the  fee  immediately 
upon  the  testator's  decease?  If  so,  the  equitable  estate  was  vested.  If  not. 
It  was  contingent" 

In  addition  to  the  above,  the  complainant  states  generally  that  there 
are  other  conditions  precedent  to  any  vesting  under  the  fourteenth 
paragraph.  These  contentions  are,  first,  to  the  effect  that  the  testator 
placed  personal  confidence  in  his  executors,  so  that  the  corporation 
could  be  organized  only  by  them,  and  so  that  the  gift  was  therefore 
necessarily  contingent  on  their  taking  action,  while  no  one  could  tell 
whether  they  would  take  action  until  after  the  expiration  of  the  25 
years  named  in  the  will ;  second,  a  proposition,  which  is  probably  em- 
braced in  the  first  proposition,  that  it  was  for  the  executors  named  in 
the  will  personally  to  see  to  it  that  "suitable  provisions  were  made" 
as  to  officers  and  other  matters  touching  the  proposed  corporation,  and 
that  as  to  this  the  executors  named  were  to  use  their  absolute  discretion ; 
third,  that  there  was  a  contingency  whether  or  not  the  Legislature 
would  remove  the  charter  limits  as  to  the  amount  of  property  which 
charitable  corporations  could  legally  hold ;  and,  fourth,  that  the  four- 
teenth paragraph  directs  a  conversion  of  the  entire  accumulated  estate 
into  money  at  the  end  of  the  period  of  25  years,  and  that  the  question 
whether  such  a  conversion  would  be  made  involved  a  condition  prece- 
dent to  the  vesting  of  any  interest  in  the  proposed  corporation. 

All  these  objections  relate  to  topics  which  are  necessarily  existent  in 
every  case  where  the  courts  have  sustained  charitable  bequests  or  de- 
vises to  be  worked  out  through  means  not  positively  ascertained  at  the 
death  of  the  testator,  or  whidi  provide  that  a  corporation  to  hold  shall 
C7  eCA.— 26 
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be  organized  under  the  direction  of  the  testator's  executors,  and  tfiat  the 
property  shall  accumulate  for  some  period  designated  by  the  will. 
As  such  elements  are  necessarily  involved  in  donations  of  that  charac- 
ter, if  any  of  them  are  fatal  here,  no  such  charities  could  properly 
have  been  sustained ;  and  yet  they  always  have  been,  except  under  rare 
circumstances,  not  existing  here.  As  to  this  it  is  not  important  to  no- 
tice esf)ecially  the  fact  of  the  period  of  25  years  named  in  the  four- 
teenth paragraph,  because  the  possibilities  involved  in  the  other  features 
which  we  have  named  might  have  extended  beyond  the  time  allowed  by 
the  usual  rules  as  to  perpetuities,  which  possibilities,  therefore,  would 
be  equally  as  fatal  as  the  limitation  of  time,  if  either  could  be. 

It  is  not  necessary  to  travel  over  the  text-books  or  the  authorities  for 
the  purpose  of  illustration.  It  is  sufficient  to  refer  to  Inglis  v.  Sailors^ 
Snug  Harbor,  3  Pet.  99,  7  L.  Ed.  617,  wherein  the  estate  was  to  ac- 
cumulate for  an  indefinite  time  (that  is,  until  the  income  would  support 
50  sailors,  page  105,  3  Pet.,  7  L.  Ed.  617) ;  and  where,  also,  the  man- 
agers of  the  gift  were  made  so  uncertain  that  it  remained  to  be  deter- 
mined by  the  executors  or  trustees  under  the  will,  or  by  the  Legisla- 
ture of  the  state  of  New  York,  whether  the  gift  should  be  vested  in  the 
executors  or  trustees  as  a  body  of  individuals,  or  in  a  corporation  to  be 
organized  by  that  Legislature.  The  same  general  observations  apply 
to  Ould  V.  Washington  Hospital  for  Foundlings,  95  U.  S.  303,  24  L. 
Ed.  450,  where  the  gift  was  to  a  corporation  to  be  created  by  Congress 
after  the  death  of  the  testator.  Of  course,  the  latter  case,  as  well  as 
Inglis  V.  Sailors'  Snug  Harbor,  was  within  the  ordinary  rule  as  to  per- 
petuities, because  the  time  when  each  corporation  might  be  organized, 
if  ever,  was  wholly  indefinite,  and  not  limited.  Moreover,  as  in  In- 
glis V.  Sailors'  Snug  Harbor  the  gift  did  not  go  into  effect  until  the 
trustees  should  judge  that  the  proceeds  of  the  estate  would  support 
50  sailors  and  upwards,  there  was  another  indefinite  limitation. 

Therefore,  while  it  is  true  that  these  various  propositions  of  the  com- 
plainant relate  to  uncertainties  more  or  less  uncertain,  none  of  them 
are  of  the  class  which,  under  the  rules  applicable  to  wills,  amount  to 
such  an  uncertainty  that  the  law  regards  it  as  a  contingency  in  the 
technical  and  proper  sense  of  the  word.  But  the  complainant  also 
maintains  that  these  uncertainties  grouped  together  disclose  an  intent 
on  the  part  of  the  testator  to  create  an  estate  which  would  not  vest  in 
charity  until  the  expiration  of  the  period  of  25  years.  We  have,  per- 
haps, said  enough  on  this  point ;  but,  inasmuch  as  this  method  of  in- 
terpreting the  intention  of  the  testator  is  a  reasonable  and  customar>' 
one  where  the  intention  is  at  all  doubtful,  we  deem  it  proper  here  to 
state  the  incidental  rule  which  governs  the  application  of  the  major 
rule.  Jarman  on  Wills,  which  is  the  standard  authority,  ordinarily  ac- 
cepted without  question  in  Massachusetts  as  well  as  in  England,  and 
by  the  federal  courts,  at  page  [*809],  lays  down  what  has  everywhere 
been  accepted,  as  follows : 

''It  has  been  generally  thought  that  a  very  clear  intention  must  be  indicated 
in  order  to  postpone  the  voting  under  a  residuary  bequest,  since  intestacy 
is  often  the  consequence  of  holding  it  to  be  contingent,  or  at  least  (and  this  is 
the  material  consideration)  such  may  he  its  effect" 
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*This  is  illustrated  by  what  was  said  in  behalf  of  the  court  by  Mr. 
Justice  Gray  in  McArthur  v.  Scott,  113  U.  S.  340,  378,  6  Sup.  Ct.  652, 
660, 28  L.  Ed.  1015,  as  follows : 

Tor  many  reasons,  not  the  least  of  which  are  that  testators  usually  have 
In  mind  the  actual  enjoyment  rather  than  the  technical  ownership  of  their 
property,  and  that  sound  policy  as  well  as  practical  convenience  requires  that 
titles  should  be  vested  at  the  earliest  period,  it  has  long  been  a  settled  rule 
of  construction  in  the  courts  of  England  and  America  that  estates,  legal  or 
equitable,  given  by  will,  should  always  be  regarded  as  vesting  immediately, 
raiiess  the  testator  has  by  very  clear  words  manifested  an  Intention  that  they 
sbould  be  contingent  upon  a  future  event" 

Although  hardly  necessary  to  cite  authorities  on  the  point,  yet 
this  rule  of  interpretation  has  been  uniformly  recognized  in  Massa- 
chusetts as  far  back  as  there  is  any  record.  In  Dingley  v.  Dingley,  5 
Mass.  535,  537,  decided  in  1809,  it  was  said :  "For  it  is  a  rule  of  law 
that  a  remainder  is  not  to  be  considered  as  contingent  when  it  may  be 
construed  consistently  with  the  testator's  intention  to  be  vested."  Ap- 
plying this  rule,  it  would  follow,  notwithstanding  all  the  various  un- 
certainties and  other  supposed  peculiarities  to  which  the  complainant 
has  called  our  attention,  that  the  estate  given  by  the  fourteenth  para- 
graph would  be  held  as  vested  independently  of  the  positive  language, 
expressive  of  the  intent  of  the  testator,  with  which  it  closes.  Taking 
the  paragraph  by  and  large,  the  various  propositions  made  by  the 
complainant,  all  combined,  cannot  secure  a  different  result  than  that 
which  we  have  stated  at  the  earlier  part  of  this  opinion. 

We  ought  to  observe  that  in  our  discussion  we  make  no  distinction 
between  the  realty  and  the  personalty,  as  it  is  established,  at  least  with- 
in the  United  States,  that,  with  the  aid  of  the  law  of  trusts,  when  both 
personalty  and  realty  are  given  together — and,  indeed,  when  not  given 
together — each  has  equal  advantages  and  disadvantages  as  to  all  the 
particulars  we  are  discussing. 

The  complainant  urges  with  especial  force  his  propositions  based 
on  the  fact  that  a  portion  of  the  testate  estate  included  specific  items 
of  realty;  also  on  the  claim  that  the  trust  vested  in  the  executors 
by  the  fourteenth  paragraph  of  the  will  was  a  personal  confidence,  and 
could  not  be  executed  by  their  successors ;  and  again,  on  the  specific 
claim  that  the  provision  for  accumulation  violates  the  rules  as  to  per- 
petuities. As  to  none  of  these  does  he  bring  any  text-writer  or  au- 
thoritative judicial  decision  to  his  support,  while  the  entire  trend  of  each 
is  the  other  way.  An  example  is  Ould  v.  Washington  Hospital  for 
Foundlings,  95  U.  S.  303,  24  L.  Ed.  450,  already  referred  to,  where  the 
gift  was  specifically  of  certain  lots  of  real  estate,  with  directions  to  make 
application  from  the  remaining  portion  of  the  deceased's  estate  annually 
to  the  payment  of  "taxes,  charges,  and  assessments,"  and  other  expenses 
(pages  305,  306,  95  U.  S.,  24  L.  Ed.  450),  until  such  period  as  Congress 
might  incorporate  the  institution  which  the  will  contemplated.  Here 
were  white  acre  and  black  acre,  as  well  as  an  annual  appropriation  of 
funds  which  might  extend  beyond  the  period  limited  by  the  ordinary 
rule  as  to  perpetuities.  We  refer  to  this  decision  merely  because  it  is 
illustrative  of  all  others  on  the  topic.  Also  the  confidence  vested  in  the 
executors  was  not  of  the  class  which  is  regarded  in  equity  as  personal, 
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a  full  description  of  which  is  found  and  illustrated  in  Godefroi's  LaCw 
of  Trusts  (2d  Ed.)  271,  and  sequence.  All  that  the  executors  were  re- 
quired by  Mr.  Brigham's  will  to  do  could  be  accomplished  by  any 
gentlemen  of  fair  character,  fair  experience,  and  fair  ability,  or  could 
be  worked  out  by  the  chancellor  himself.  The  case  in  that  respect  is 
clearly  within  the  common  rule  that  equity  will  not  allow  a  trust  to  fail 
for  want  of  a  trustee. 

Neither  is  there  in  this  case  any  special  difficulty  arising  from  the 
matter  of  accumulations.  As  the  whole  estate  given  by  the  fourteenth 
paragraph  vested  from  the  death  of  the  testator,  as  we  have  shown, 
the  accumulations,  under  the  absolute  rules  of  law,  would  follow  the 
principal,  as  an  incident  to  it,  even  if  no  provision  had  been  made  in 
the  will  with  reference  to  them.  This  proposition  goes  so  far  that, 
even  when  payment  of  both  interest  and  principal,  where  no  charity 
is  involved,  is  postponed  to  a  particular  period,  the  legatee,  under  the 
positive  operation  of  the  common  law,  may  sometimes  put  an  end  to 
the  accumulations  and  receive  the  income  as  it  accrues.  An  extreme 
illustration  of  this  is  seen  in  Wharton  v.  Masterman  (1895)  A.  C.  186. 
Indeed  no  case  can  be  found  where  it  has  ever  been  held  that  the 
mere  rule  against  perpetuities  avoided  a  directed  accumulation,  even 
when  resting  on  a  future  contingency,  except  under  the  same  circum- 
stances which  would  reach  the  principal  fund.  Every  text-writer  and 
every  decided  case  of  authority,  unless  where  there  are  some  local 
peculiarities,  as  in  Virginia  and  New  York,  permit  accumulations  of 
income  for  charitable  purposes  under  the  same  rules  which  govern  the 
postponement  of  the  application  of  the  principal,  and  without  any  other 
limitations.  There  can  be  no  doubt  that  in  England  the  period  over 
which  accumulations  in  which  the  public  are  concerned  may  extend  was 
in  some  degree,  if  not  entirely,  subject  to  the  control  of  the  crown, 
acting  directly  or  by  its  chancellor,  though  the  chancery  would  not  al- 
low the  fund  to  remain  indefinitely  in  its  registry ;  facts  which  it  has 
been  suggested  account  for  the  origin  of  the  amelioration  in  all  respects 
of  the  rules  with  reference  to  perpetuities  so  far  as  concerns  charitable 
uses.  In  harmony  with  what  we  have  said,  a  very  sensible  and  true 
observation  on  this  topic  is  that  of  Mr.  Justice  Lathrop,  speaking  in 
behalf  of  the  court,  in  St.  Paul's  Church  v.  Attorney  General,  164  Mass. 
188,  204,  41  N.  E.  231,  237,  as  follows: 

"We  are  of  opinion,  however,  that  the  proper  coarse  Is  to  hold  that  the 
limits  of  an  accumulation  for  the  benefit  of  a  charity  are  subject  to  the  order 
of  a  court  of  equity.  By  this  method  of  solving  the  difficulty,  on  the  one  hand 
an  unreasonable  and  unnecessary  trust  for  accumulation  can  be  restrained, 
and,  on  the  other  hand,  a  reasonable  accumulation  can  be  allowed  to  carry 
out  the  intention  of  the  benefactor,  and  to  secure  the  acoomplishm^it  of  the 
trust  in  the  best  manner." 

In  the  present  case  it  might  be  suggested,  if  necessary,  that  the  in- 
tended accumulation  was  a  very  wise  one,  because  we  cannot  shut 
our  eyes  to  the  fact  that  the  modem  demands  of  hospitals,  as  well  as 
of  education,  are  so  extensive  as  to  require,  in  order  to  accomplish 
useful  results,  what  heretofore  would  have  been  r^^arded  as  immense 
sums.  However  all  these  things  may  be,  and  although  at  times  ac- 
cumulations may  be  absorbed  into  the  principal,  as  was  done  in  Wharton 
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V.  Masterman,  ubi  supra,  no  text-writer  or  judicial  authority  necessary 
to  be  considered  has  ever  held  that  accumulations  should  not,  in  some 
way,  go  to  the  trust  under  the  circumstances  of  the  paragraph  of  the 
will  we  have  under  consideration,  whether  construed  as  giving  an  estate 
in  praesenti  or  as  postponing  the  vesting  pending  the  result  of  a  con- 
tingency. It  is  specifically  stated  that,  except  where  there  is  some  pe- 
cuUar  local  policy  arising  through  statutes  or  otherwise,  the  saipe  prac- 
tical rules,  subject  only  to  the  settled  limitations  with  reference  to  per- 
petuities, apply  whenever  both  principal  and  profits  are  given  together 
even  by  way  of  an  executory  devise.     4  Kent's  Commentaries,  *286. 

This  last  proposition  brings  us  back  to  a  restatement,  briefly,  of 
some  of  the  propositions  relating  to  this  case.  Except  for  the  fact  that 
the  complainant  justly  regards  the  issues  involved  as  being,  under 
the  circumstances,  of  very  grave  importance,  and  has  supported  his 
propositions  with  much  skill,  as  well  as  with  great  earnestness,  the 
whole  might  have  been  dismissed  from  our  consideration  by  a  general 
reference  to  the  state  of  the  authorities ;  but  under  the  circumstances 
we  have  felt  compelled  to  consider  all  aspects.  As  we  have  said,  we 
regard  the  whole  estate  given  by  the  fourteenth  paragraph  of  this  will 
as  vested  from  the  death  of  the  testator.  An  executory  devise  is  cor- 
rectly defined  as  a  devise  over  after  a  devise  in  fee  simple,  which  was 
not  allowable  at  common  law.  Greenleaf*s  Cruise  on  Real  Property, 
vol.  6,  ^366.  In  the  present  case  the  equitable  fee  was  at  all  times 
devoted  to  charity;  but  the  complainant  regards  only  the  legal  title, 
and  maintains,  therefore,  that  the  ultimate  title  which  he  is  attacking 
is  a  mere  executory  devise.  In  that  position  he  is  undoubtedly  sus- 
tained by  some  expressions  which  were  not  necessary,  and  therefore  not 
thoroughly  considered.  Even  so,  his  positions  fail,  alike  as  to  the  prin- 
cipal body  of  the  estate  and  the  accumulated  income ;  for,  even  so,  a 
Hmitation  over  in  behalf  of  a  charitable  purpose  may  take  eflfect,  unless 
there  is  a  prior  fee  vested  for  some  other  than  a  charitable  purpose  for 
a  period  beyond  the  time  prescribed  by  the  rule  against  perpetuities. 
This  was  fully  stated  by  the  learned  judge  who  disposed  of  this  case 
in  the  Circuit  Court. 

Except  for  the  reasons  we  have  already  given,  which  require  us  to 
explain  our  views  more  fully  than  we  otherwise  would  have  done,  we 
could  well  have  disposed  of  the  case  by  the  notes  of  Mr.  Justice  Story 
on  charitable  bequests,  which  first  appeared  as  an  appendix  to  4  Wheat. 
Ed.  1819.  It  is  to  be  remembered  that  Mr.  Justice  Story  imbibed  his 
knowledge  of  the  law  in  Massachusetts ;  and  it  never  has  been  ques- 
tioned, and  cannot  be  questioned,  that  the  views  therein  expressed  by 
him  are  the  same  as  have  been  accepted  as  settled  rules  in  England, 
aside  from  interference  by  Parliament,  in  the  Supreme  Court  of  the 
United  States,  and  also  throughout  New  England,  especially  in  Mas- 
sachusetts. Whatever  the  cause  of  their  preparation,  the  notes  state 
sucdnctly  the  principal  rules  which  govern  this  case,  as  follows : 

"So,  If  a  legacy  be  given  to  trustees  to  distribute  in  charity,  and  they  die 
to  the  testator's  lifetime,  although  the  legacy  is  lapsed  at  law,  yet  it  would 
»>e  enforced  In  equity.  Again,  although  in  carrying  into  execution  a  bequest 
to  an  Individual,  the  mode  in  which  the  legacy  is  to  take  effect  must  be  of 
the  snbstance  of  the  l&gacy,  yet,  where  the  legacy  is  to  be  a  charity,  the 
«>urt  will  consider  charity  as  the  substance ;   and  in  such  cases,  and  in  such 
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cases  only,  If  the  mode  pointed  out  fall.  It  will  provide  another  mode  by  which 
the  chari^  may  take,  but  by  which  no  other  than  charitable  legatees  can 
take." 

"So,  if  a  corporation,  for  whose  use  a  charity  is  designed,  is  not  in  esse,  and 
cannot  come  into  existence  but  by  some  future  act  of  the  crown — as,  for  in- 
stance, a  gift  to  found  a  new  college  which  requires  an  Incorporation — ^the 
gift  is  valid,  and  the  court  will  execute  it" 

The  complainant,  however,  especially  as  to  accumulations,  relies  on 
Certain  expressions  in  Hall  v.  Hall,  123  Mass.  120,  decided  on  Sq)- 
tember  6,  1877,  and  cited  in' Hale  v.  Hobson,  167  Mass.  397,  45  N.  E. 
913,  decided  on  January  11,  1897.  It  is  not  necessary  for  us  to  analyze 
these  expressions,  because,  while  we  are  bound  by  the  settled  rules  of 
law  in  Massachusetts,  it  is  only  as  they  were  settled  and  unquestioned 
before  the  issues  in  the  present  case  crystallized.  This  occurred  when 
the  testator  died,  a  few  days  before  the  opinion  in  Hall  v.  Hall  was 
passed  down.  It  is  hardly  necessary  to  refer  to  authorities  to  estab- 
lish the  proposition  that  it  was  then  settled  in  that  state  that  under  cir- 
cumstances like  those  at  bar,  where  the  disposition  of  the  accumula- 
tions goes  hand  in  hand  with  that  of  the  corpus  of  the  property,  the 
fact  that  accumulations  are  specifically  given  is  not  detrimental  to  the 
vesting  of  the  entire  gift ;  but  it  is  convenient  to  dte  Childs  v.  Russell, 
11  Mete.  16;  Fuller  v.  Winthrop,  3  Allen,  51;  Tainter  v.  Clark,  5 
Allen,  66 ;  Bowditch  v.  Andrew,  8  Allen,  339 ;  and  Weston  v.  Weston, 
126  Mass.  268.  Even  if  Hall  v.  Hall  had  been  passed  down  before  the 
death  of  the  testator,  and  could  be  applied  as  maintained  by  the  com- 
plainant, the  most  that  could  be  said  about  it  would  be  that  it  unsettled 
the  rules  in  Massachusetts,  so  that  we  would  be  obliged  to  look  to  the 
English  practice  and  to  that  of  the  Supreme  Court.  We  are  therefore 
clear  that  in  all  aspects  of  the  case  it  is  against  the  complainant  on  that 
portion  of  his  major  proposition  which  we  have  marked  (1). 

Coming  now  to  that  portion  of  the  major  proposition  which  we  have 
marked  (2),  to  the  effect  that  the  estate  could  vest  in  the  corporation 
which  is  made  defendant  to  this  bill  only  to  the  extent  of  its  originally 
authorized  capacity  to  hold  property,  and  that,  therefore,  the  attempted 
devise  of  any  excess  was  void,  the  answers  are  simple.  In  the  first 
place,  the  rule  of  cy  pres,  to  which  we  have  referred,  and  which  is  so 
effectual  with  reference  to  charitable  uses,  would  vest  the  gift  in  some 
way  if  the  present  corporation  was  incapable  of  taking:  so  that,  in 
view  of  the  fact  which  we  have  already  stated,  that  we,  sitting  in  equity, 
cannot  regard  the  legal  title  of  the  complainant,  no  question  could  be 
involved  herein  which  would  concern  him.  But,  if  the  corporation  de- 
fendant were  not  expressly  authorized  by  its  charter  to  take  the  whole 
of  the  gift,  it  is  a  non  sequitur  to  allege  that  the  "attempted  devise"  to 
it  of  the  excess  was  void,  because  no  such  gift  was  ever  attempted  by 
the  will.  The  gift  was  of  necessity  to  a  corporation  which  could  val- 
idly and  legally  take,  and  only  to  such  a  corporation ;  so  that,  there- 
fore, if  the  defendant  corporation  were  incapable  of  taking,  the  trusts 
would  wait  until  one  was  organized  which  could  take. 

In  any  view,  however,  the  complainant  misunderstands  the  relations 
of  the  present  corporation.  The  questions  which  have  arisen  with  re- 
gard to  the  capacity  of  corporations  to  take,  have  been  with  reference 
to  existing  corporations  which  were  specifically  named  in  the  will 
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Of  course,  with  reference  to  corporations  so  named  which  have  not 
the  capacity  to  take,  if  there  can  be  any  such  corporations,  a  question 
may  well  arise  whether,  as  against  the  heirs,  if  the  heirs  have  any 
rights  whatever  in  consequence  thereof,  the  Legislature  could  enlarge 
the  power  of  a  corporation  after  the  decease  of  the  testator.  No  such 
question  arises  here,  however,  because,  as  we  have  said,  the  gift  was 
only  to  a  corporation  which  was  capable  of  taking ;  and,  if  there  was 
any  apparent  incapacity,  the  Legislature  could,  without  any  possibility 
of  interfering  with  anybody's  vested  rights,  enlarge  its  capacity  at  any 
time  before  a  conveyance  to  it  was  made. 

In  order,  however,  to  avoid  any  impression  that  we  do  not  fully 
agree  with  the  learned  judge  of  the  Circuit  Court  as  to  this  branch  of 
the  case,  we  refer  to  the  fact  that,  without  any  question  whatever,  the 
opinion  given  in  behalf  of  the  Supreme  Court  in  Jones  v.  Habersham, 
107  U.  S.  174,  2  Sup.  Ct.  336,  27  L.  Ed.  401,  already  cited,  at  page 
188, 107  U.  S.,  page  348,  2  Sup.  Ct.,  27  L.  Ed.  401,  observed  as  follows  : 

"Restrictions  imposed  by  the  charter  of  a  corporation  upon  the  amount  of 
property  that  it  may  hold  cannot  be  taken  advantage  of  collaterally  by  pri- 
vate persons,  but  only  in  a  direct  proceeding  by  the  state  which  created  it" 

The  opinion  did  not  doubt  this  rule,  and  it  seems  strange  that  it 
should  ever  have  been  doubted.  It  is  entirely  analogous  to  the  rules 
with  reference  to  the  vesting  of  real  estate  in  aliens,  although,  with  re- 
gard to  aliens,  there  was,  of  course,  in  the  common  law  of  England,  a 
deep-seated  policy  against  such  vesting  on  account  of  certain  obliga- 
tions arising  out  of  the  feudal  relations  inconsistent  therewith.  Yet  it 
never  has  been  questioned  that,  while  the  common  law,  which  never  of 
itself  does  a  useless  thing,  would  not  throw  an  estate  upon  an  alien  by 
inheritance,  the  alien  might  always  take  by  deed  or  devise,  and  hold 
until  inquisition  of  office  to  the  contrary  in  belialf  of  the  crown. 
Greenleaf's  Cruise,  vol.  3,  ^320,  vol.  4,  *21,  vol.  6,  *15.  This  rule  has 
been  stated  by  the  Supreme  Court ;  and  analogous  rulings,  which  stand 
miquestioned,  have  been  made  by  that  court  in  other  respects.  In  Rim- 
yan  v.  Coster,  14  Pet.  122,  10  L.  Ed.  382,  it  was  decided,  at  page  131, 
14  Pet.,  10  L.  Ed.  382,  that,  under  the  laws  of  Pennsylvania,  corpora- 
tions barred  from  holding  lands  would  retain  them  until  divested  by 
due  course  of  law  by  proceedings  instituted  by  the  commonwealth 
alone,  and  for  its  own  use.  Although  Runyan  v.  Coster  rested  on  local 
rules,  yet,  at  page  131,  14  Pet.,  10  L.  Ed.  382,  the  principle  was  said  to 
be  the  same  which  the  Supreme  Court  had  repeated  in  Fairfax  v. 
Hunter,  7  Cranch,  621,  3  L.  Ed.  453,  to  the  effect  that  a  title  acquired 
by  an  alien  by  purchase  is  not  divested  until  office  found.  Thus  the 
analogy  between  an  alien  and  a  corporation  was  declared  with  refer- 
ence to  the  ability  to  take  and  hold  property.  Exactly  the  same  prin- 
ciple is  involved  in  the  various  cases  in  reference  to  the  limitations 
imposed  by  the  statutes  of  the  United  States  in  regard  to  the  powers  of 
banks  having  federal  incorporations,  which  cases  have  continued  con- 
stantly in  the  same  line  from  our  earliest  history  to  the  effect  that  such 
incapacity  can  be  taken  advantage  of  by  the  United  States  alone. 
Fleckner  v.  United  States  Bank,  8  Wheat.  338,  5  L.  Ed.  631 ;  National 
Bank  V.  Matthews,  98  U.  S.  621,  25  L.  Ed.  188 ;  National  Bank  v. 
Whitney,  103  U.  S.  99,  26  L.  Ed.  443 ;   Fortier  v.  New  Orleans  Bank, 
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112  U.  S.  439,  5  Sup.  Ct.  234,  28  L.  Ed.  764.  In  the  present  case  the 
commonwealth,  by  inevitable  inference  from  its  special  legislation  en- 
larging the  capacity  of  the  defendant  corporation  to  take,  has  waived 
all  its  rights,  whatever  they  mi^e^ht  have  been,  so  that  the  title  in  ques- 
tion is  now  quieted  in  all  directions.  On  the  whole,  this  branch  of  the 
complainant's  case  could  accomplish  nothing,  except,  as  stated  in  Rus- 
sell V.  Allen,  107  U.  S.  163,  173,  2  Sup.  Ct.  327,  27  L.  Ed.  397,  to  sug- 
gest the  possibility  of  a  judicial  determination,  at  the  proper  time  and 
by  the  proper  tribunal,  of  any  question  which  might  be  made,  if  any, 
whether  the  defendant  corporation  meets  the  requirements  of  the  gift 
under  consideration — ^,  question  in  which,  as  we  have  shown,  the  com- 
plainant has  no  interest. 

The  decree  of  the  Circuit  Court  is  afiirmed,  and  the  appellees  re- 
cover their  costs  of  appeal 


(134  Fed.  52a) 

Mcdonald  v.  dewbt  et  at 
DEWEY  V.  Mcdonald. 

(Circuit  Ck)art  of  Appeals,  Setenth  Circuit    January  8,  1905.) 
Nos.  1.054, 1,081. 

1.  National  Bankch-Liabilitt  of  STOCKHOLDEaa— Btfbot  or  Tkansteb  or 

Stock. 

To  establish  the  liability  of  a  stockholder  in  a  national  bank  to  cred- 
itors, on  its  failure,  after  he  has  made  an  actual  out-and-out  sale  of  his 
stock,  and  the  same  has  been  transferred  on  the  books,  although  the  sale 
may  have  been  made  for  the  purpose  of  avoiding  liability,  three  things 
must  concur ;  (1)  The  bank  must  have  been  insolvent  when  the  sale  was 
made;  (2)  the  seller  must  have  known  such  fact,  or  be  chargeable  with 
knowledge  of  it;  and  (3)  the  transfer  must  have  been  made  to  one  who 
was  insolvent  or  unable  to  respond  to  an  assessment,  and  whose  financial 
condition  was  known,  or  ought  to  have  been  known,  to  the  seller. 

[Ed.  Note. — For  cases  in  point,  see  vol.  0,  Cent  Dig.  Banks  and  Bank- 
ing, I  916.] 

2.  Same—Faixurb  to  Have  Tbansfeb  Reoistebbd. 

A  stockholder  in  a  national  bank  remains  liable  to  creditors  so  long  as 
the  stock  stands  in  his  name  on  the  books,  although  he  may  have  sold  it 
and  delivered  the  certificate  to  the  purchaser,  unless  he  has  done  all  that 
he  can  reasonably  do  to  have  the  same  transferred,  by  seeing  that  the  cer- 
tificate is  delivered  to  the  bank,  with  the  propter  power  of  attorney  and 
data  to  enable  the  ofilcers  to  make  the  transfer. 

[Ed.  Note. — For  cases  in  point,  see  vol.  6,  Ont  Dig.  Banks  and  Bank- 
ing, §S  916-918. 

Who  are  liable  as  shareholders  in  national  banks,  see  note  to  Beal  t* 
Bank,  15  C.  <j.  A.  130 ;   Earle  v.  Carson,  46  C.  C  A.  503.] 

Grosscup,  Circuit  Judge,  dissenting. 

Appeal  and  Cross-Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  Division  of  the  Northern  District  of  Illi- 
nois. 

The  appellant  receiver  brought  this  suit  against  the  appellees  named  In  the 
title  of  cause  1,054  to  avoid  certain  alleged  fraudulent  transfers  of  stock  and 
to  recover  from  the  transferror,  Charles  P.  Dewey,  an  assessment  of  |86  a 
share  on  105  shares  in  the  defunct  bank. 
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The  bill  alleged  In  substance  that  the  bank  failed  and  became  Insolvent  on 
May  20,  1897;  that  the  receiver  was  appointed  and  took  possession  on  June 
5, 1897 ;  that  on  September  14,  1807,  the  Comptroller  levied  an  assessment  of 
^  upon  each  share ;  that  on  May  8,  1894,  Dewey  was  the  registered  owner 
of  105  shares ;  that  the  bank  was  then  and  continuously  until  its  suspension 
inaolvent,  and  Dewey  knew  it ;  that  on  May  8,  1894,  Dewey  assigned  95  shares, 
and  on  January  3,  1895,  his  remaining  10  shares,  to  Frederick  L.  Jewett,  who 
was  irresponsible ;  that  this  assignment  was  colorable  only  and  was  made 
by  Dewey  for  the  purpose  of  evading  his  liability  as  stockholder ;  that  Jewett 
sabseqoently  made  transfers  of  stock  so  that,  when  the  bank  suspended,  the 
105  shares  formerly  standing  in  the  name  of  Dewey  stood  upon  the  records 
of  tbe  bank  as  being  owned  as  follows,  Andrew  K.  Park  6  shares,  William 
Matbison  4  shares,  Jules  W.  Jouvenat  10  shares,  Emile  Jouvenat  10  shares, 
6.  G.  Hatcher  30  shares,  A.  O.  Kendig  20  shares,  and  F.  L.  Jewett  25  shares ; 
tbat  these  transfers  were  made  when  the  bank  was  insolvent,  and  for  the 
purpose  of  evading  the  liability  for  an  assessment,  and  to  persons  who  were 
irr^poDsible  and  unable  to  respond  to  an  assessment,  as  Dewey  knew  or  ought 
to  have  known. 

Dewey  answered,  denying  that  the  bank  was  insolvent  in  May,  1894,  or  at 
any  time  prior  to  1897,  and  denying  therefore  that  he  knew  or  had  means  of 
knowing  of  the  bank's  alleged  insolvency  from  May,  1894,  to  January,  1895, 
wben  he  assigned  his  stock ;  averring  that  the  assignment  to  Jewett  was  made 
for  the  purpose  of  enabling  Jewett  to  hold  the  shares  as  Dewey's  agent,  and 
that  the  subsequent  transfers  were  made  by  Jewett  for  Dewey ;  denying  that 
the  purpose  of  disposing  of  his  stock  was  to  evade  liability  as  stockholder ; 
averring  that  the  sales  were  outright  and  for  the  par  value  of  the  stock; 
denying  that  the  purchasers  vere  irresponsible  and  unable  to  respond  to  an 
assessment ;  averring  that  he  had  sold  all  his  stock  and  that  transfers,  except 
as  to  25  shares,  were  duly  made  on  the  bank's  books  prior  to  suspension; 
neither  affirming  nor  denying  the  transfer  of  the  25  shares  on  the  bank's 
books,  but  requiring  the  complainant  to  make  strict  proof  in  that  regard. 

The  court  found  that  the  bank  was  organized  in  1885  with  "H  capital  of  500 
Bhares  of  $100  each,  of  which  Dewey  owned  105  in  1894 ;  that  jewett  acted 
as  Dewey's  agent;  that  Dewey  sold  his  stock  through  Jewett  in  December, 
1894,  and  January,  1895;  that  the  bank  was  then  insolvent  and  Dewey  knew 
it;  that  80  shares  were  transferred  on  the  books  of  the  bank  to  the  purchasers 
before  the  bank  suspended ;  that  when  the  bank  suspended  and  went  into  the 
hands  of  the  receiver  25  shares  still  stood  and  now  stand  on  the  bank's  books 
in  the  name  of  Jewett  as  Dewey's  agent ;  that  in  January,  1895,  after  the  sale 
of  all  his  8to<±,  Dewey  "notified  the  president  of  the  bank  by  letter  that  he 
was  no  longer  a  stockholder  in  the  bank  and  directed  that  his  name  as  vice 
president  should  be  erased  from  the  stationery  of  the  bank,  and  again  about 
a  month  later  wrote  a  second  letter  to  the  president  of  the  bank  to  the  same 
effect  and  protesting  against  the  further  use  of  his  name  on  the  stationery 
of  the  bank";  that  of  the  bank's  debts  when  Dewey  sold  his  stock  only 
$2,787.90  remained  unpaid  when  the  bank  suspended,  and  of  this  Dewey's  rat- 
able share  was  $585.4a 

From  the  decree  fixing  Dewey's  liability  at  $585.48  and  interest,  the  receiver 
appeals,  and  Dewey  presents  a  cross-appeal. 
Sections  of  the  national  banking  act  that  need  to  be  referred  to  are  these : 
"Sec.  5189.  The  capital  sto<&  of  each  association  shall  be  divided  into  shares 
of  one  hundred  dollars  each,  and  be  deemed  personal  property,  and  transfer- 
able on  the  books  of  the  association  in  such  manner  as  may  be  prescribed  in 
the  by>laws  or  articles  of  association.    Every  person  becoming  a  shareholder 
by  snch  transfer  shall,  in  proportion  to  his  shares,  succeed  to  all  the  rights 
and  liabilities  of  the  prior  holder  of  sach  shares ;  and  no  change  shall  be  made 
hi  the  articles  of  association  by  which  the  rights,  remedies,  or  security  of  the 
^^ting  creditors  of  the  association  shall  be  Impaired." 
(U.  S.  Oomp.  St  1901,  p.  3461.] 

(The  shares  of  this  Nebraska  bank  were  transferable  only  on  the  books  of 
the  bank,  in  person  or  by  attorney,  on  surrender  of  the  certificate  that  repre- 
^ted  the  shares  proposed  to  be  transferred.) 
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"Sec.  5210.  The  president  and  cashier  of  every  national  hanking  association 
shall  canse  to  be  kept  at  all  times  a  full  and  correct  list  of  the  names  and 
residences  of  all  the  shareholders  in  the  association,  and  the  number  of  shares 
held  by  each,  in  the  ofBce  where  its  business  is  transacted.  Such  list  shall  be 
subject  to  the  inspection  of  all  the  shareholders  and  creditors  of  the  associa- 
tion, and  the  officers  authorized  to  assess  taxes  under  state  authority,  during 
business  hours  of  each  day  in  which  business  may  be  legally  transacted.  A 
copy  of  such  list,  on  the  first  Monday  of  July  of  each  year,  verified  by  the  oath 
of  such  president  or  cashier,  shall  be  transmitted  to  the  Comptroller  of  the 
Currency." 

[U.  S.  Comp.  St  1901,  p.  8465.] 

**Section  5151.  The  shareholders  of  every  national  banking  association  shall 
be  held  individually  responsible,  equally  and  ratably,  and  not  one  for  another, 
for  all  contracts,  debts,  and  engagements  of  such  association,  to  the  extent  of 
the  amount  of  their  stock  therein,  at  the  par  value  thereof,  in  addition  to  the 
amount  invested  in  such  shares.    ♦    ♦    ♦" 

[U.  S.  Comp.  St  1901,  p.  849ai 

Other  facta  are  stated  in  the  opinion. 

F.  M.  Hall  and  E.  E.  Prussing",  for  plaintiff  McDonald. 
A.  E.  Harvey  and  R.  S.  Thompson,  for  defendant  Dewey, 

Before  JENKINS,  GROSSCUP,  and  BAKER,  Circuit  Judges. 

BAKER,  Circuit  Judge,  after  making  the  foregoing  statement  of 
the  case,  delivered  the  opinion  of  the  court. 

Dewey's  assignment  of  his  shares  to  Jewett  did  not  affect  the 
question  of  his  liability,  for  the  transaction  was  not  an  out-and- 
out  sale,  but  merely  established  agency.  National  Bank  v.  Case, 
99  U.  S.  628,  25  L.  Ed.  448. 

Jewett  for  Dewey  sold  80  shares  out-and-out  and  the  transfers 
thereof  were  duly  made  on  the  books  of  the  bank.  The  statute 
says  that  national  bank  shares  shall  be  deemed  personal  property. 
The  full  quality  of  salability  is  emphasized  in  Earle  v.  Carson,  188 
U.  S.  42,  23  Sup.  Ct.  254,  47  L.  Ed.  373.  So  far  as  the  statute  de- 
clares, the  seller  who  has  his  shares  transferred  on  the  books  of 
the  bank  to  his  purchaser  ends  his  liability  as  a  stockholder.  "Ev- 
ery person  becoming  a  shareholder  by  such  transfer  shall,  in  pro- 
portion to  his  shares,  succeed  to  all  the  rights  and  liabilities  of  the 
prior  holder  of  such  shares."  If  the  English  rule,  as  stated  in 
National  Bank  v.  Case,  supra,  had  been  adopted  in  this  country, 
Dewey  could  not  be  held  to  any  liability  on  account  of  the  80  shares 
transferred  on  the  books  (for  the  sale  was  out-and-out)  and  the  pur- 
chasers would  have  succeeded  to  all  the  rights  and  all  the  liabilities 
of  Dewey  as  stockholder. 

The  American  rule  is  better,  we  think,  and  holds  the  former  stock- 
holder under  certain  conditions,  even  if  he  has  made  an  out-and- 
out  sale  of  his  shares  and  has  caused  the  proper  transfers  to  be 
made  on  the  books  of  the  bank. 

What  are  the  conditions  without  the  existence  of  which  such  a 
former  stockholder  cannot  be  held  ? 

He  cannot  be  held,  unless  the  bank  was  insolvent  at  the  time  of 
the  transfer,  for  the  creditors  would  not  be  injured.  If  they  should 
ever  sustain  loss,  it  would  be  by  reason  of  the  bank's  subsequently 
becoming  unable  to  pay  its  obligations.     But  the  negative  does  not 


Digitized  by  VjOOQ IC 


411 

affirm  that  such  a  former  stockholder  is  liable  to  assessment  by  the 
comptroller  if  the  bank  ultimately  (perhaps  years  later)  goes  into 
the  hands  of  a  receiver,  simply  from  the  fact  that  the  bank,  when 
he  transferred  his  shares,  was  insolvent  in  the  sense  that  if  it  then 
went  into  liquidation  the  assets  would  not  discharge  all  the  liabil- 
ities.- 

He  cannot  be  held,  unless  he  know  or  ought  to  have  known  that 
the  bank  was  insolvent  at  the  time  of  the  transfer ;  for  an  out-and- 
out  sale,  found  to  have  been  made  in  good  faith,  cannot  be  im- 
peached. But  this  negative  does  not  affirm  that  he  is  liable  if  merely 
the  two  conditions  concur,  insolvency  and  his  actual  or  imputed 
knowledge  thereof.  In  this  case,  however,  it  is  asserted  that  the 
concurrence  of  the  two  conditions  establishes  liability,  and,  further- 
more, that  the  liability  is  not  merely  for  the  debts  at  the  time  of  the 
transfer  which  remain  unpaid  at  the  time  of  the  ultimate  failure 
and  suspension,  but  is  for  the  amount  of  the  deficiency  in  the  as- 
sets to  pay  the  debts  at  the  time  of  the  transfer,  which  amount 
flows  onward  like  a  river  into  the  ultimate  failure  and  suspension. 
It  is  obvious  that  it  is  unnecessary  to  cast  even  a  curious  glance 
at  the  second  contention,  if  the  first  is  untenable.  We  apprehend 
no  true  reason  for  holding  that  the  mere  concurrence  of  the  bank's 
insolvency  and  the  stockholder's  actual  or  imputed  knowledge  there- 
of inevitably  and  without  any  other  condition  establishes  the  bad 
faith,  the  fraudulent  intent,  of  the  selling  stockholder.  His  obliga- 
tion to  creditors  is  contractual,  just  as  much  as  if  he  had  entered 
into  a  written  engagement  with  each  person  who  was  a  creditor 
when  he  became  a  stockholder  and  with  each  person  who  became 
a  creditor  while  his  name  stood  on  the  books  of  the  bank  as  a  stock- 
holder. If  at  a  particular  time,  as  might  be  proven  years  later  when 
the  bank  suspended,  the  bank,  although  then  a  going  concern  and 
meeting  all  its  obligations  from  day  to  day  as  presented,  should  be 
unable,  if  then  put  into  liquidation,  to  pay  its  debts  in  full,  and  if, 
by  reason  of  his  knowledge  of"  such  a  condition,  a  stockholder  could 
not  dispose  of  his  shares  without  having  fixed  upon  him  a  liability 
to  respond  in  the  indefinite  future  to  the  comptroller's  assessment 
after  the  bank's  ultimate  failure  and  suspension,  national  bank  stock 
would  not  be  very  desirable  property  to  own,  its  saleability  in  the 
market,  which  is  a  prominent  feature  in  the  statute's  scheme,  would 
be  largely  destroyed,  and  a  condition  would  inevitably  result  which 
the  law  should  discourage  and  not  create,  that  the  stockholder  would 
be  industrious  in  not  knowing  the  aflfairs  of  his  bank  and  very 
forgetful  of  anything  that  obtruded  itself  upon  his  attention.  The 
receiver  in  this  case  does  not  concede  that  the  supposed  liability 
(whether  for  particular  unpaid  debts  or  for  the  stream  of  debts) 
would  end  if,  at  a  time  between  the  transfer  and  the  ultimate  fail- 
ure and  suspension  (two  years  and  five  months  in  the  present  in- 
stance), the  bank  should  become  prosperous  and  abundantly  able 
to  discharge  all  of  its  obligations  out  of  its  assets.  The  supposed 
liability  would  charge  the  selling  stockholder  with  the  fraudulent 
intent  to  cheat  the  bank's  creditors,  even  though  he  had  diligently 
sought  and  had  succeeded  in  finding  a  purchaser  who  was  willing 
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to  take  the  chances  of  the  bank's  ultimate  failure  and  suspension 
and  who  was  amply  able  to  respond  to  an  assessment.  We  con- 
ceive that  a  sale  of  the  character  instanced  could  be  made  in  perfect 
good  faith,  that  the  transfer  of  the  shares  could  be  effected  on  the 
books  of  the  bank  in  accordance  with  the  statute  and  the  by-laws  of 
the  bank,  and  that,  again  in  accordance  with  the  statute,  the  purchaser 
would  succeed  to  all  the  rights  and  all  the  liabilities  of  the  former 
holder  of  such  shares.  But  even  if  it  were  conceded  that  such  a  sale, 
in  and  of  itself,  conclusively  evidenced  the  bad  faith  and  fraudulent 
intent  of  the  seller,  a  right  of  action  in  the  receiver  as  the  representative 
of  the  creditors  would  not  be  established.  Surely,  if*  the  purchaser 
responded  to  the  assessment  levied  on  the  transferred  shares,  the  re- 
ceiver should  not  be  permitted  to  maintain  a  suit  against  the  seller. 
Surely,  if  the  purchaser  was  able  and  compellable  to  respond,  the  re- 
ceiver should  not  be  permitted  to  sue  the  seller  or  the  purchaser  at  his 
election,  but  should  be  required  to  collect  from  the  purchaser  who  had 
succeeded  to  all  the  rights  and  liabilities  of  the  seller.  It  is  not  enough 
that  a  sale  be  fraudulent  as  ta  creditors — the  creditors  must  be  injured 
by  the  fraud ;  and  they  are  not  injured  if  they  have  a  direct  and  primary 
means  of  collecting  their  debts,  without  resort  to  the  secondary  means 
of  setting  aside  the  fraudulent  sale.  The  argument  results  in  the  con- 
clusion that  the  mere  concurrence  of  the  bank's  insolvency  and  the 
selling  stockholder's  actual  or  imputed  knowledge  thereof  cioes  not 
make  out  a  case.  The  two  conditions  named  must  be  accompanied  by 
a  third. 

He  cannot  be  held  unless  his  out-and-out  transfer  was  made  to  an 
irresponsible  person,  unable  to  respond  to  an  assessment,  whose  finan- 
cial condition  was  known  or  ought  to  have  been  known  to  him.  With 
respect  to  knowledge  of  the  purchaser's  insolvency,  it  might  be  fair 
to  hold  that  the  seller,  having  knowledge  that  the  assets  of  the  bank 
would  be  insufficient,  if  the  bank  were  then  to  ^o  into  liquidation,  to 
meet  fully  its  obligations,  is  chargeable  with  notice  of  the  purchaser's 
insolvency,  unless  he  be  able  to  establish  affirmatively  that  he  had  made 
reasonably  diligent  inquiry  and  had  been  misled  or  had  been  unable  to 
discover  the  true  financial  condition  of  his  intending  buyer. 

The  necessity  of  the  concomitance  of  the  three  conditions  herein- 
above stated  is  established  by  the  case  of  Bewden  v.  Johnson,  1Q7  U.  S. 
251,  261,  262,  2  Sup.  Ct.  246,  27  L.  Ed.  386. 

There  are  some  expressions  in  Stuart  v.  Hayden,  169  U.  S.  1,  18  Sup. 
Ct.  274,  42  L.  Ed.  639,  which,  if  taken  out  of  their  context  and  separated 
from  the  pleadings  and  evidence,  might  seem  to  countenance  the  conten- 
tion that  averment  and  proof  of  the  third  condition  is  unnecessary.  On 
reference  to  the  case  in  the  Circuit  Court  of  Appeals  for  the  Eighth 
Circuit  (Stuart  v.  Hayden,  36  U.  S.  App.  462,  72  Fed.  402,  18  C.  C. 
A.  618),  it  will  be  found  that  the  bill  averred  that  the  transferees 
were  insolvent ;  that  the  answer  of  the  transferror  relied  on  his  igno- 
rance of  the  bank's  insolvency  and  his  good  faith  in  making  the  sale, 
but  did  not  deny  the  insolvency  of  his  transferees;  and  that  the  an- 
swer of  the  transferees  "was  in  effect  an  admission  of  the  averments  of 
the  bill."  There  was  thus  a  virtual  default  as  to  the  third  condition, 
and  it  is  fair  to  suppose  that  the  transferror's  argument  in  the  Supreme 
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Court  was  confined  to  the  defense  made  in  his  answer.  And  the  ex- 
pressions in  the  opinion  which  are  reHed  on  have  in  the  niain  been  ex- 
plained in  Earle  v.  Carson,  188  U.  S.  42,  23  Sup.  Ct.  254,  47  L.  Ed. 
373. 

In  Earle  v.  Carson,  supra,  the  court  quotes  the  rule  as  stated  by  Mr. 
Thompson : 

''A  transfer  of  shares  In  a  falling  corporation,  made  by  the  transferror  with 
the  purpose  of  escaping  his  liability  as  a  shareholder,  to  a  person  who,  from 
My  cause,  Is  incapable  of  responding  In  respect  to  such  liability,  Is  void  as 
to  the  creditors  of  the  company  and  to  other  shareholders,  although  as  be- 
tween the  transferror  and  transferee  it  was  out-and-out" 

And  under  the  third  heading  of  the  opinion  the  court  holds  that  the 
transferror  must  be  chargeable  with  knowledge  of  the  transferee  s 
insolvency. 

In  this  case  the  bill  charges  the  existence  of  the  third  condition.  As 
the  finding  of  the  court,  in  which  we  agree  so  far  as  it  goes,  is  silent 
respecting  the  truth  of  the  averment,  it  has  been  necessary  for  us  to 
examine  the  evidence  in  that  particular.  Without  stating  the  items, 
it  is  enough  to  say  that  we  all  agree  that  there  is  an  utter  failure  of 
proof  of  the  insolvency  of  the  various  transferees,  and,  on  the  contrary, 
there  is  considerable  proof  that  they  were  solvent  and  able  to  respond 
to  an  assessment. 

As  to  the  other  25  shares,  Jewett  for  Dewey  indorsed  the  necessary 
assignments  and  powers  of  attorney  upon  the  certificates  and  delivered 
them  to  the  purchasers  in  Chicago,  but  no  transfers  on  the  books  of 
the  bank  were  ever  made. 

The  general  rule  (see  Whitney  v.  Butler,  118  U.  S.  655,  7  Sup.  Ct. 
61,  30  L.  Ed,  266 ;  Richmond  v.  Irons,  121  U.  S.  27,  7  Sup.  Ct.  788, 
30  L.  Ed.  864;  Matteson  v.  Dent,  176  U.  S.  521,  20  Sup.  Ct.  419,  44 
L.  Ed.  571 ;  Earle  v.  Carson,  188  U.  S.  42,  23  Sup.  Ct.  254,  47  L.  Ed. 
373)  is  thus  stated  in  Whitney  v.  Butler : 

"In  nearly  all  of  the  eases,  **where  the  issue  was  between  the  receiver, 
representing  the  creditors,  and  the  person  standing  on  the  register  of  the  banli 
as  a  shareholder,  it  is  said,  generally,  that  the  creditors  of  a  national  bai^ls  are 
entitled  to  know  who,  as  shareholders,  have  pledged  their  individnal  liability 
ts  security  for  its  debts,  engagements,  and  contracts ;  that  if  a  person  permits 
bis  name  to  appear  and  remain  in  its  outstanding  certificates  of  stock,  and  on 
its  register,  as  a  shareholder,  he  is  estopped,  as  between  himself  and  the  cred- 
itors of  the  bank,  to  deny  that  he  is  a  shareholder ;  and  that  his  individual 
liability  continues  until  there  is  a  transfer  of  the  stock  on  the  books  of  the 
bank,  e?en  where  he  has  in  good  faith  previously  sold  it  and  delivered  to  the 
buyer  the  certificate  of  stock,  with  a  power  of  attorney  in  such  form  as  to 
enable  the  transfer  to  be  made.  Some  of  the  cases  hold  that  the  seller  is 
liable  as  a  shareholder  even  where  the  buyer  agreed  to  have  the  transfer  made 
on  the  books  of  the  bank,  but  fraudulently  or  negligently  failed  to  do  so.  But 
it  will  be  found,  upon  careful  examination,  that  in  no  one  of  the  cases  in  which 
tbese  general  principles  have  been  announced,  as  between  creditors  and  share- 
holders, does  it  appear  that  the  precaution  was  taken,  after  the  sale  of  the 
stock,  to  surrender  the  certificates  therefor  to  the  bank  itself,  accompanied 
(where  such  surrender  was  not  by  the  shareholder  in  person)  by  a  power  of 
attorney,  which  would  enable  its  oflScers  to  make  the  transfer  on  the  register. 
The  position  of  the  seller,  in  such  case,  is  analogous  to  that  of  a  grantor  of  a 
<i€ed  deposited  in  the  proper  ofRce  to  be  recorded.  The  general  rule  Is  that 
the  deed  is  considered  as  recorded  from  the  time  of  such  deposit.  2  Washburn 
on  Real  Prop.  bk.  3,  c.  4,  par.  52.    Where  the  seller  delivers  the  stock  certificate 
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Rnd  power  of  attorney  to  the  buyer,  relying  upon  the  promise  of  the  latter  to 
have  the  necessary  transfer  made,  or  where  the  certificate  and  power  of  at- 
torney are  delivered  to  the  bank  without  communicating  to  its  officers  the  name 
of  the  buyer,  the  seller  may  well  be  held  liable  as  a  shareholder  until,  at  least, 
he  shall  have  done  all  that  he  reasonably  can  do  to  effect  a  transfer  on  the 
stock  register." 

In  Earle  v.  Carson  it  was  said  that  the  presumption  of  liability  be- 
gotten by  the  presence  of  the  name  on  the  stock  register  is  overcome  by 
a  finding  that  a  bona  fide  sale  had  been  made  and  that  the  seller  had 
performed  every  duty  which  the  law  imposed  on  him  to  secure  a  trans- 
fer on  the  register  of  the  bank.  In  the  Whitney  and  Earle  Cases  the 
certificates,  with  the  proper  assignments  and  powers  of  attorney,  were 
delivered  to  the  bank.  Whether,  in  view  of  the  comparison  of  the 
bank  to  the  office  of  the  registrar  of  deeds,  anything  short  of  an  actual 
delivery  to  the  bank  of  the  certificates  with  the  proper  assignments  and 
powers  of  attorney,  would  be  sufficient,  is  a  question  unnecessary  to 
consider,  because  Dewey's  letters  to  the  bank  fall  far  short  of  being 
all  that  he  reasonably  could  have  done  to  effect  a  transfer  on  the  books. 
He  failed  to  identify  the  various  certificates  for  the  25  shares,  to  give 
the  names  and  residences  of  the  purchasers,  and  to' connect  each  pur- 
chaser with  the  shares  purchased  by  him.  So,  if  the  officers  of  the  bank 
would  have  been  justified,  on  the  mere  assertion  of  Dewey,  in  making 
the  transfers  on  the  books  of  the  bank,  it  is  evident  that  they  could  not 
have  done  so  in  the  absence  of  the  necessary  data. 

GROSSCUP,  Circuit  Judge  (dissenting).  In  the  conclusion  of  the 
court,  respecting  the  twenty-five  shares  of  stock,  I  concur.  From  the 
conclusion  of  the  court,  respecting  the  remaining  eighty  shares,  I  feel 
obliged  to  dissent. 

Preliminary  to  a  statement  of  the  reason  for  my  dissent,  I  note  two 
facts  not  brought  out  pointedly  in  the  majority  opinion,  but  clearly  es- 
tablished by  the  record.  The  first  of  these  is,  that  the  final  suspension 
of  the  bank,  though  it  occurred  two  years  and  five  months  after  Dewey's 
transfer  of  stock,  is  traceable,  in  the  line  of  cause  and  effect,  to  the  in- 
solvency of  the  bank  at  the  time  of  the  transfer ;  that  is,  the  suspension 
when  it  did  occur,  was  not  wholly  the  outcome  of  intervening  causes, 
but  was  the  direct  outcome,  in  part  at  least,  of  causes  existing  at  the 
time  of  the  transfer. 

The  second  fact  is  this :  That  though  so  far  as  the  record  discloses, 
Dewey  transferred  his  shares  to  people  not  shown  to  have  been  in- 
solvent, the  motive  that  actuated  the  transfer,  so  far  as  Dewey  was  con- 
cerned, was  to  escape  his  liability  as  a  stockholder  in  a  bank  that  he 
knew  to  be  insolvent. 

These  facts  the  majority  opinion  seems  to  accept.  The  opinion  pro- 
ceeds, as  I  understand  it,  upon  the  proposition  of  law,  that  though  the 
final  suspension  was  in  line  of  cause  and  effect  of  insolvency  existing 
at  the  time  of  the  transfer,  and  though  the  transfer  was  made  with  the 
insolvency  of  the  bank  in  mkid,  and  to  escape  liability  as  a  stockholder, 
nevertheless  no  liability  attaches,  because,  before  liability  can  attach,  it 
must  be  shown,  in  addition  to  the  facts  stated,  that  transfer  was  made 
to  persons  themselves  insolvent,  or  to  persons  who,  for  some  good  rea- 
son, could  not  be  made  to  respond  to  the  stockholders'  liability.    In  the 


Digitized  by  VjOOQ IC 


m'DONALD  v.  DEWEY.  415 

opinion  of  the  majority,  before  liability  attaches  three  facts  must  be  con- 
comitant, viz.:  Insolvency,  the  stockholders'  knowledge  thereof,  and 
a  transfer  to  persons  themselves  insolvent,  or  unable  for  any  reason 
to  respond ;  and  the  absence  of  any  one  of  these  facts  defeats  a  right 
of  action. 

Stuart  V.  Hayden,  169  U.  S.  1,  18  Sup.  Ct.  274,  42  L.  Ed.  639,  as 
I  read  that  case,  is  a  direct  authority  against  that  proposition.  Though 
in  that  case  the  bill  averred  the  insolvency  of  the  transferees,  the  aver- 
ment was  controverted  by  the  answer,  and  there  was  no  finding  of 
the  court  that  such  insolvency  existed ;  and  the  language  employed  by 
Mr.  Justice  Harlan,  upon  which  the  judgment  proceeded,  seems  to  me 
to  expressly  exclude  the  element  of  insolvency  of  the  transferees  as  a 
condition  to  be  established  before  there  could  be  recovery  by  the  re- 
ceiver : 

"One  who  holds  such  shares,"  said  Mr.  Justice  Harlan,  "the  bank  being  at 
the  time  Insolvent — cannot  escape  the  individual  liability  imposed  by  the  stat- 
ute by  transferring  his  stock  with  intent  simpy  to  avoid  that  liability,  knowing 
or  having  reason  to  believe  at  the  time  of  the  transfer  on  the  books  of  the 
baDk  (Richmond  v.  Irons,  121  U.  S.  27,  58,  7  Sup.  Ct.  788.  30  L.  Ed.  864),  that 
It  is  insolvent  or  about  to  fall.  A  transfer  with  such  intent,  and  mnder  such 
circumstances,  is  a  fraud  upon  the  creditors  of  the  bank,  and  may  be  treated 
by  the  receiver  as  inoperative  between  the  transferer  and  himself,  and  the 
former  held  liable  as  a  shareholder  without  reference  to  the  financial  condition 
of  the  transferee.  The  right  of  creditors  of  a  national  bank  to  look  to  the 
individual  liability  of  shareholders,  to  the  extent  indicated  by  the  statute,  for 
its  contracts,  debts,  and  engagements,  attaches  when  the  bank  becomes  in- 
solvent, and  the  shareholder  cannot,  by  transferring  his  stock,  require  cred- 
itors to  surrender  this  security  as  to  him,  and  compel  the  receiver  and  cred- 
itors to  look  to  the  person  to  whom  his  stock  has  been  transferred.  ♦  ♦  ♦ 
If  the  bank  be  solvent  at  the  time  of  the  transfer,  that  Is,  able  to  meet  its 
existing  contracts,  debts  and  engagements,  the  motive  with  which  the  transfer 
is  made  is,  of  course,  immaterial ;  but  If  the  bank  be  insolvent,  the  receiver 
may,  at  least,  without  suing  the  transferee  and  litigating  the  question  of  his 
liabiUty,  look  to  those  shareholders  who,  knowing  or  having  reason  to  know, 
at  the  time,  that  the  bank  was  Insolvent,  got  rid  of  their  stock  in  order  to 
escape  the  individual  liability  to  which  the  statute  subjected  them." 

I  do  not  acquiesce  in  the  suggestion  that  this  language  is  inadvertent, 
or  that  Earle  v.  Carson,  188  U.  S.  42,  23  Sup.  Ct.  254,  47  L.  Ed.  373, 
was  intended  to  overrule  it.  The  principle  formulated  in  Stuart  v. 
Hayden  applied  precisely  to  the  case  there  decided — a,  case  in  which 
insolvency  of  the  transferees,  apparently,  was  not  considered  as  an 
element  or  condition  of  recovery — while  Earle  v.  Carson,  also,  had  no 
concern  with  the  insolvency  of  the  transferees  as  a  condition  essential 
to  recovery.  The  question  in  Earle  v.  Carson  was,  whether  the  bank 
being  insolvent,  the  transferror  could  be  held  to  stockholder's  liability 
notwithstanding  his  want  of  knowledge  of  such  insolvency. 

What  seems  to  me  to  be  a  reasonable  interpretation  of  the  National 
Banking  Act  leads  to  the  same  conclusion.  That  act  was  framed  as  a 
practical  measure  to  meet  practical  conditions.  Its  chief  purpose,  un- 
questionably, was  to  make  these  banking  associations  safe  as  institu- 
tions authorized  to  issue  currency,  and  to  accept  deposits.  Accom- 
panying this  was  the  further  purpose  that  the  share  of  the  bank,  like 
other  forms  of  property,  should  be  freely  saleable.  But  the  latter  pur- 
pose, plainly,  was  subsidiary  to  the  former. 
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To  carry  out  the  chief  purpose — security  to  the  depositors — ^the  act 
gives  the  depositor  a  succession  of  safeguards.  The  government  is 
required  periodically  to  inspect  the  bank;  the  government  is  given 
the  summary  right  to  close  up  the  bank;  and  the  stockholder,  in  the 
act  of  becoming  such,  collaterally  contracts,  to  the  extent  of  his  stock, 
equally  and  ratably  with  others,  that  he  will  be  liable  for  the  contracts, 
debts  and  engagements  of  the  bank. 

Now  to  what  extent  is  this  third  safeguard,  the  collateral  contract, 
a  fixed  liability?  Under  what  circumstances  was  it  intended  that  the 
liability  might  be  shifted  to  another?  Section  5139  [U.  S.  Comp.  St. 
1901,  p.  3461]  of  the  National  Banking  Act  provides  that  the  shares 
shall  be  transferable  on  the  books  of  the  association,  and  that  every 
person  becoming  a  shareholder  by  such  transfer,  shall,  in  proportion 
to  his  shares,  succeed  to  all  rights  and  liabilities  of  the  prior  holder. 
But  under  what  circumstances  was  this  intended  to  release  the  prior 
holder  from  his  liability?  The  answer  to  this  question  determines  the 
law  applicable  to  the  transfer  of  the  eighty  shares  under  consideration. 

Practically,  there  is  a  great  difference,  so  far  as  the  security  of  the 
depositors  is  concerned,  between  transfers  of  stock  by  stockholders,  in 
the  usual  course  of  purchase  and  sale  of  bank  stock,  and  transfers  made 
solely  to  avoid  liability.  In  the  transfers  of  shares  in  the  usual  course 
of  purchase  and  sale,  the  shares  ordinarily  pass  from  substantial  and 
solid  interests  to  substantial  and  solid  interests;  while  in  transfers 
to  escape  liability,  the  shares  jtre  apt  to  go  to  adventurers,  or  to 
others  who  themselves  have  something  doubtful  to  trade  off.  True, 
the  transferees  in  either  case  may,  technically,  be  solvent;  but  the 
National  Banking  Act  looked,  not  to  solvency  only,  but  to  security — 
to  the  kind  of  security  one  desires  when  he  is  parting  with  his  money 
on  the  credit  of  an  endorser.  Solvency,  alone,  does  not  make  an  en- 
dorser desirable.  The  personality  of  the  endorser — his  condition  as  a 
sold  and  safe,  as  well  as  a  solvent  man — ^is  a  prime  consideration ;  for, 
though  solvent,  an  endorser's  credit  may  be  so  bad,  or  his  business 
so  speculative  or  otherwise  precarious,  that  no  one  would  be  willing 
to  extend  credit  upon  his  collateral  obligation. 

In  the  framing  of  the  National  Bailing  Act,  congress  must  be  as- 
sumed to  have  had  in  mind  these  practical  considerations.  To  say 
that  congress,  wishing  so  far  as  could  be  done  with  safety,  to  make 
shares  saleable,  could  have  entertained  no  fear  that  depositors  would 
be  hurt  in  their  security  by  transfers  of  stock  in  the  usual  course  of 
bank  stock  purchase  and  szde,  is  to  say,  what  in  the  long  run  is  true; 
for  in  such  transfers  the  stockholder  is  usually  replaced  by  a  stock- 
holder equally  desirable.  But  to  say  that  congress  could  not  see  that 
depositors  would  be  hurt  in  their  security  by  transfers  made  by  stock- 
holders fleeing  from  an  insolvent  bank,  and  solely  to  escape  their  lia- 
bility on  account  of  the  insolvency  of  the  bank,  is  to  assume  that  con- 
gress disregarded  human  nature,  and  all  the  teachings  of  experience. 
To  my  mind  it  is  clear  that  it  was  not  intended  in  the  National  Bank- 
ing Act,  that  the  stockholder  should  be  able  to  drop  his  liability  to  de- 
positors, whose  deposits  were  made  on  the  credit  of  his  liability,  by  the 
simple  device  of  a  transfer;  unless  the  transfer  was  made,  not  simply 
out  and  out,  but  in  that  good  faith,  also,  that  goes  with  the  usual  course 
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of  bank  stock  purchases  and  sales ;  and  this  would  exclude,  clearly,  a 
transfer  made  simply  to  escape  the  obligations  growing  out  of  known 
insolvency. 

The  statute  thus  interpreted,  Dewey  would  be  liable  to  the  creditors 
of  the  bank,  not  only  on  the  twenty-five  shares,  but  on  the  eighty  shares 
also.  What  now,  is  the  measure  of  that  liability?  Does  it  run  to  the 
creditors  severally,  so  that  only  those  who  were  creditors  at  the  time  of 
the  transfer  may  enforce  it,  or  does  it  run  to  the  creditors  en  banc,  irre- 
spective of  when  they  become  creditors,  to  be  enforced  by  the  receiver 
as  an  asset  of  the  bank?  Is  it  a  liability  for  the  deficit  as  it  existed  at 
the  time  of  suspension,  or  for  the  deficit  as  it  would  have  existed  at 
the  time  of  the  transfer,  had  the  suspension  then  taken  place  ? 

Answering  these  questions  in  the  order  named,  I  am  of  the  opinion 
that  the  contracts,  debts  and  engagements  of  the  bank  for  which  Dewey 
was  liable,  are  not  to  be  held  to  be  the  contracts,  debts  and  engagements 
due  to  the  creditors  individually.  The  liability  is  for  the  contracts, 
debts  and  engagements  of  the  bank  as  a  unity — ^a  continuous  unity, 
like  a  continuous  stream,  changing  from  time  to  time  in  volume,  but 
still  the  same  stream.  The  depositor  who,  when  Dewey  was  a  stock- 
holder, deposited  his  money  in  the  bank,  and  thus  became  a  creditor, 
is  not  the  only  person  interested  in  Dewey's  contract  to  make  good, 
under  certain  circumstances,  the  debts,  contracts,  and  engagements  of 
the  bank.  He  who,  the  next  day  after  Dewey  sold  his  stock,  de- 
posited his  money,  is  equally  interested ;  for  such  latter  depositor,  unless 
all  safeguards  sudi  as  this  fail,  had  the  right  to  rely  upon  the  fact,  that 
in  the  hour  of  Dewey's  withdrawal  as  a  stockholder,  the  assets  of  the 
bank  were  more  than  equal  to  its  liabilities,  or  in  case  a  deficit  existed, 
that  the  then  stockholders  would  be  subject  to  call  to  make  up  such 
deficit. 

Answering  the  second  question,  I  think,  that  the  measure  of  liability 
is  the  deficit  that  would  have  existed  had  the  bank  liquidated  at  the 
time  the  transfer  was  made.  Dewey,  though  knowing  of  the  bank's 
insolvency,  was  under  no  entire  disability  respecting  the  sale  of  such 
stock.  Could  a  purchaser  be  found,  solvent  or  insolvent,  Dewey  could 
transfer  to  him  his  stock.  But  in  case  it  was  not  made  in  the  good 
faith  referred  to,  the  transfer  would  not  release  his  existing  liability 
for  the  then  contracts,  debts  and  engagements  of  the  bank.  Now  the 
measure  of  that  liability,  had  it  then  been  ascertained,  would  have  been 
the  difference  between  the  bank's  liabilities  and  its  assets.  That  the 
bank  was  not  then  suspended,  that  the  deficit  was  not  then  ascertained, 
and  made  good,  cannot  be  charged  to  Dewey ;  for  it  was  no  part  of  his 
duty,  and  probably  was  beyond  his  power,  to  bring  about  a  suspension 
of  the  bank. 

The  construction  given  to  the  national  banking  law  thus  outlined, 
seems  to  me  to  be  the  one  that  most  nearly  meets  the  just  purpose  that 
must  have  been  in  the  mind  of  congress.  Thus  construed,  the  act  is 
not  an  embargo  upon  free  disposal  of  this  kind  of  property  by  the  holder 
of  the  property ;  nor  does  it  on  the  other  hand  afford  a  premium  to 
him  who  manages  to  get  out  stealthily,  before  the  suspicions  of  the  gov- 
ernment are  awakened,  or  the  depositors  of  the  bank  advised. 

The  decree,  according  to  my  view,  should  have  required  that  an  ac- 
07C.C.A.— 27  ..  . 
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counting  of  the  liabUities  and  assets  of  the  bank  be  taken,  as  of  the  day 
that  Dewey  transferred  his  shares,  and  that  ratably  with  other  share- 
holders,  as  of  that  day,  Dewey  be  held  liable  to  the  receiver  of  the  bank 
for  the  deficiency  found  to  exist  Such  a  decree  would  do  Dewey  no 
injustice,  would  do  the  creditors  no  injustice,  and  would  carry  out, 
according  to  my  judgment,  the  plain  purposes  and  spirit  of  the  Na- 
tional Bankmg  Act,  as  shown  in  all  its  provisions— those  calculated  to 
promote  the  interests  of  the  stockholders,  as  well  as  those  calculated  to 
protect  the  interests  of  the  depositors. 

On  the  cross-appeal,  the  decree  is  affirmed ;  on  the  appeal,  the  de- 
cree is  reversed,  with  a  direction  to  enter  a  decree  against  Dewev  for 
his  full  assessment  on  the  26  shares  and  for  interest  thereon. 


(134  Fed.  571.) 
A.  LESCHEN  &  SONS  ROPE  CO.  v.  BRODERICK  &  BASCOM  ROPE  CO. 

(Circuit  Court  of  Appeals,  Eighth  Chrcuit    December  24,  1904.) 

No.  2,055. 

1.  Tbadb-Mabks— TTrfaib  Competition—Pbdebal  (Doubts— JtJBrBDionoif. 

In  a  suit  bet\i'een  citizens  of  the  same  state  for  infringement  of  a  trade- 
mark, the  federal  court  has  no  Jurisdiction  of  an  issue  of  alleged  unfair 
competition;  its  jurisaiction  being  confined  to  the  trade-mark  as  regis- 
tered. 

[Ed.  Note. — ^Unfair  competition,  see  notes  to  Scheuer  v.  MuUer,  20  C.  & 
A.  165 ;  Lare  v.  Harper  &  Bros.,  30  C.  C.  A.  87a] 

2.  Sams— Rbgistebed  Mabk. 

In  a  suit  in  the  federal  courts  for  infringement  of  a  trade-mark  be- 
tween citizens  of  the  same  state,  the  validity  of  the  trade-mark  depends 
on  the  mark  as  registered,  and  not  as  used  by  complainant  in  the  manu- 
facture of  its  goods. 

8.   SaMB— COLOBED   StBAND  or  WlBE. 

An  alleged  trade-mark,  consisting  simply  of  a  colored  strand  in  a  wire 
rope,  not  restricted  to  any  particular  color,  is  invalid. 

4.  Sahb— Registbbed  Mabk. 

A  registered  trade-mark,  consisting  of  "a  red  or  other  distinctively  col- 
ored streak  applied  to  or  woven  in  a  wire  rope,**  without  further  de- 
scribing the  streak,  was  too  indefinite  to  be  sustained  as  a  valid  trade- 
mark. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Missouri. 
See  123  Fed.  152. 

George  H.  Knight  and  James  C.  Jones,  for  appellant 

James  P.  Dawson  (Dawson  &  Garvin,  on  the  brief),  for  appellee. 

Before  SANBORN  and  VAN  DEVANTER,  Circuit  Judges,  and 
AMIDON,  District  Judge. 
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AMIDON,  District  Judge.  Both  complainant  and  defendant  are 
corporations  organized  under  the  laws  of  the  state  of  Missouri,  and  are 
engaged  in  manufacturing  wire  rope  in  that  state.  The  complainant 
has  registered  a  trade-mark  under  the  act  of  March  3,  1881,  c.  138,  21 
Stat.  502  [U.  S.  Comp.  St  1901,  p.  3401],  which  it  claims  the  exclusive 
right  to  use,  as  indicative  of  its  manufacture.  In  its  statement  filed 
with  the  Commissioner  of  Patents,  it  describes  its  trade-mark  as  fol- 
low3: 

The  trade-mark  coDsists  of  a  red  or  other  distinctively  colored  streak  ap- 
plied to  or  woven  in  a  wire  rope.  The  color  of  the  streak  may  be  varied  at 
will,  so  long  as  it  is  distinctive  from  the  color  of  the  body  of  the  rope.  The 
essential  feature  of  the  trade-mark  is  the  streak  of  distinctive  color  produced 
in  or  applied  to  a  wire  rope.  This  mark  is  usually  applied  by  painting  one 
strand  of  the  wire  rope  a  distinctive  color,  usually  red." 

The  appellant,  who  was  complainant  below,  filed  its  bill  to  restrain 
the  defendant  from  infringing  this  trade-mark.  The  trial  court  sus- 
tained a  demurrer  and  dismissed  the  bill. 

Much  is  said  in  the  brief  of  appellant  to  the  effect  that  the  defendant 
has  been  guilty  of  unfair  trade  competition  by  palming  off  on  the  pub- 
lic ropes  of  its  manufacture  as  complainant's  rope.  This  is  a  subject, 
however,  over  which  the  federal  courts  have  no  jurisdiction.  Com- 
plainant and  defendant  are  both  citizens  of  the  same  state,  and  for  this 
reason  jurisdiction  is  confined  to  the  trade-mark  as  registered.  If  that 
mark  is  invalid,  the  federal  courts  are  without  authority  to  grant  any 
relief  on  the  ground  of  unfair  trade  competition.  Elgin  National 
Watch  Co.  V.  Illinois  Watch  Case  Co.,  179  U.  S.  665,  21  Sup.  Ct.  270, 
45  L.  Ed.  365. 

Is,  then,  the  trade-mark  as  registered  a  valid  trade-mark?  We  do 
not  think  it  is.  Throughout  their  brief,  counsel  for  appellant  refer  to 
its  trade-mark  as  a  "strand  of  a  wire  rope  of  a  distinctively  different 
color  from  the  other  five  strands  of  the  rope."  That  is  not,  however, 
the  trade-mark  claimed  in  the  statement  as  filed.  The  court  has  no 
power  to  make  such  a  restriction.  It  is  the  registration,  and  not  the 
manufacture,  which  controls  the  federal  courts  in  determining  the 
validity  of  a  trade-mark  when  plaintiff  and  defendant  are  citizens  of 
the  same  state.  If  the  statement  is  so  general  as  to  render  the  mark 
described  invalid  as  a  trade-mark,  the  court  cannot  sustain  a  more 
restricted  mark  which  the  claimant  actually  uses  in  his  manufacture. 
"The  plaintiffs  have  not  restricted  themselves  to  any  particular  descrip- 
tion of  goods  comprised  in  such  class.  Their  registration  must  stand 
or  fall  as  a  whole,  for  that  to  which  they  declare  in  their  registration 
they  intend  to  appropriate  it.  There  is  no  provision  in  regard  to  trade- 
marks, such  as  there  has  been  and  is  in  regard  to  patents  for  inven- 
tions, that  a  suit  may  be  maintained  where  the  grant  is  valid  as  to  a 
part,  but  not  as  to  the  whole."  Smith  v.  Reynolds,  22  Fed.  Cas.  638, 
No.  13,098  (Blatchford,  J.). 

Furthermore,  we  do  not  think  that  a  mark  which  consists  simply  in 
a  colored  strand  in  a  wire  rope,  but  is  not  restricted  to  any  particular 
color,  can  be  sustained  as  a  valid  trade-mark.  In  such  a  case  it  is  the 
color  which  ccmstitutes  the  mark,  and  not  its  configuration,  and  a  right 
to  vary  the  color  indefinitely  would  destroy  that  distinctive  character 
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which  must  inhere  in  a  valid  trade-mark.  This  was  the  holding  of 
Judge  Lowell  in  the  case  of  Dodge  Mfg.  Co.  v.  Sewell  &  Day  Cordage 
Co.,  in  the  Circuit  Court  for  the  EHstrict  of  Massachusetts,  decided  July 
5,  1898,  but  not  reported.  That  case  involved  the  manufacture  of  or- 
dinary hemp  rope.  The  trade-mark  described  in  the  statement  was  as 
follows : 

**The  general  feature  of  said  trade-mark  is  a  colored  thread*  contrasting 
with  tbe  color  of  the  rope,  and  twisted  in  the  strands  of  the  rope,  and  period- 
ically visible  along  the  rope." 

Of  this  trade-mark.  Judge  Lowell  said : 

"A  colored  thread  of  some  sort  twisted  in  the  rope  is  erldently  almost  or 
quite  the  only  possible  way  of  marking  or  identifying  the  rope  itself,  and  it 
is  in  evidence  that  a  colored  thread  has  been  commonly  used  for  many  years 
for  such  a  purpose,  though  seldom,  if  ever,  has  it  been  used  as  a  mark  of 
origin.  The  defendant  at  one  time  twisted  a  blue  thread  into  each  strand 
of  the  transmission  rope  which  it  manufactured,  hot,  upon  notification  by  the 
complainant  that  confusion  might  arise,  it  ceased  to  do  so  at  once,  and  has 
since  used  red  threads  instead.  If  the  complainant  has  any  trade-mark,  it 
is  plainly  confined  to  blue  thread,  for  that  is  the  only  mark  the  complainant 
ever  used.  To  allow  the  complainant  the  exclusive  right  of  twisting  into  rope 
threads  of  any  and  all  colors  would  give  it  a  monopoly  of  the  only  practicable 
way  of  marking  rope.  Where  a  trade-mark  is  a  figure  or  design,  the  owner's 
right  may  well  cover  that  figure  or  design  reproduced  in  any  color,  for  the 
identity  of  figure  may  mislead  the  purchaser  in  spite  of  the  dllference  of 
color.  In  this  case  the  defendant's  red  thread  will  emphasize  the  difference 
between  its  rope  and  the  complainant's  Ji)lue-thread  rope,  and  cannot  deceive 
anybody." 

An  injunction  was  refused  to  restrain  the  defendant  from  continuing 
to  use  the  red  thread  in  its  manufacture. 

A  more  serious  defect,  however,  in  the  complainants'  trade-mark  here, 
arises  from  the  fact  that  the  mark  is  not  confined  to  a  colored  strand  of 
the  rope.  It  is  described  throughout  the  statement  as  a  "streak." 
This  term  is  wholly  indefinite.  A  streak  might  be  a  straight  line  run- 
ning lengthwise  of  the  rope,  it  might  run  as  circles  around  the  rope,  or 
it  might  run  in  spirals,  as  is  indicated  by  the  picture  of  a  section  of  the 
rope  which  accompanies  complainants'  statement.  There  is  no  claim 
that  complainants,  in  their  manufacture,  ever  ranged  through  the  vari- 
ous forms  and  colors  covered  by  their  statement  as  filed.  It  is  quite 
likely  that  they  have  confined  themselves  to  a  distinctive  color  of  one 
of  the  several  strands  of  the  rope.  This,  however,  is  not  the  language 
in  which  their  claim  is  embodied  in  the  statement  filed  with  the  Com- 
missioner of  Patents,  and  the  court  is  compelled  to  look  to  that  state- 
ment, rather  than  to  the  manufacture,  for  we  are  not  here  dealing  with 
a  common-law  trade-mark,  based  upon  use,  but  a  trade-mark  claimed 
and  described  in  a  written  statement.  A  trade-mark,  to  be  valid,  must 
be  as  distinctive  and  individual  as  a  signature.  The  trade-mark  claim- 
ed by  the  complainant  has  neither  individuality  of  form  nor  of  color. 
It  may  take  any  of  several  different  forms,  and  each  of  these  forms  may 
be  presented  in  at  least  all  the  seven  primary  colors.  The  decision  of 
the  lower  court  is  affirmed. 
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032  Fed.  593.) 

CHICAGO  &  N.  W.  RY.  CO.  v.  O'BRIEN. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    September  5,  1904.) 

No.  1,925. 

L  Railroads— Relation  to  Employ^  op  Express  Company— Contract  for 
Carriage. 

An  express  messenger,  while  riding  in  a  car  furnished  by  a  railroad 
company  to  the  express  company  by  which  he  is  employed,  under  a  con- 
tract by  which  the  employ^  therein  are  carried  free,  occupies  a  relation 
to  the  railroad  company  analogous  to  that  of  one  of  its  own  employes, 
and  the  care  which  such  company  owes  him  in  respect  of  its  track,  engine, 
cars,  and  the  operation  of  its  train  is  measured  by  that  which  it  owes  to 
those  In  its  immediate  service. 

2,  Same— Liabilitt  for  Negligence  in  Operation— Iowa  Statute. 

The  statute  of  Iowa  (Code,  §  2071)  providing  that  railroad  companies 
shall  be  liable  for  all  damages  sustained  by  any  person,  Including  employes, 
in  consequence  of  the  negligence  of  other  employ^  connected  with  the 
use  and  operation  of  their  roads,  and  that  no  contract  which  restricts 
such  liability  shall  be  legal  or  binding,  does  not  alter-  the  character  of 
the  relation  between  a  railroad  company  and  a  person  injured,  nor  the 
rules  of  evidence  appropriate  to  such  relation  upon  an  issue  as  to  negli- 
gence. 

8.  Master  and  Servant— Action  for  Injury  of  Servant— Evidence  of  Neg- 
ligence. 

In  an  action  against  a  railroad  company  to  recover  for  the  injury  or 
killing  of  an  employ^,  or  one  occupying  a  like  relation  to  the  company. 
In  a  wreck  caused  by  the  derailment  of  a  train,  the  fact  of  the  accident  is 
not  evidence  of  negligence  on  the  part  of  the  defendant  or  its  employes 
to  sustain  the  burden  of  proof  resting  on  the  plaintifT. 
Thayer,  Circuit  Judge,  dissenting. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Iowa. 
See  116  Fed.  502. 

On  August  1,  1899,  J.  J.  O'Brien,  an  express  messenger  In  the  service  of 
the  American  Express  Company,  was  fatally  injured  by  the  derailment  and 
wreck  near  Boone,  Iowa,  of  a  fast  mail  train  of  the  Chicago  &  Northwestern 
Railway  Company.  Mary  O'Brien,  as  the  administratrix  of  his  estate, 
brought  an  action  against  the  railway  company  under  the  provisions  of  the 
Iowa  statute  extending  a  right  of  action  to  personal  representatives  in  cases 
of  death  caused  by  negligent  or  wrongful  act.  At  the  time  of  his  employment 
O'Brien  contracted  with  the  express  company  to  assume  the  risk  of  all  acci- 
dents and  injuries  sustained  in  the  course  of  his  employment  through  negli- 
gence In  the  operation  of  any  railroad,  whether  resulting  in  death  or  other- 
wise, and  to  indemnify  and  hold  the  express  company  harmless  from  any  de- 
mand that  might  be  made  against  it  on  account  of  any  claim  or  recovery  be- 
cause of  his  injury  or  death ;  and  he  authorized  the  express  company  to 
contract  in  his  behalf  with  any  railroad  company  upon  which  he  was  being 
or  was  to  be  transported  as  an  express  messenger  that  neither  he,  nor  any 
one  claiming  under  him  as  personal  representative  or  otherwise,  would  make 
any  claim  for  compensation  because  of  injury  sustained  while  in  the  employ- 
ment of  the  express  company  and  resulting  from  the  negligence  of  the  rail- 
road company,  its  employ^,  or  otherwise.  Subsequently  the  express  com- 
pany and  the  railway  company  entered  into  a  contract  whereby  the  former, 
tor  a  stipulated  consideration,  acquired  the  right  to  use  the  railroad  lines 
of  the  latter  In  the  transportation  of  express  matter.  Pursuant  thereto  the 
railway  company  furnished  cars  adapted  to  the  conduct  of  the  express  busi- 

1 1.  See  note  at  end  of  case. 
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neas.  It  was  agreed  between  them  that  employ^  of  the  express  company 
should  accompany  the  express  matter  upon  the  trains,  have  charge  thereof, 
and  that  they  should  be  transported  free  by  the  railway  company.  It  was 
also  agreed  that  the  express  company  should  protect  and  hold  the  railway 
company  harmless  from  all  liability  that  the  latter  might  be  under  to  the 
employ^  of  the  former  resulting  in  any  manner  whatever,  while  they  were 
being  so  transported.  These  contracts  were  in  force,  so  far  as  they  lawfully 
could  be,  at  the  time  of  the  accident  and  the  death  of  the  deceased.  A  stat- 
ute of  Iowa  in  force  at  the  time  provided  that  "every  corjwration  operating 
a  railway  shall  be  liable  for  all  damages  sustained  by  any  person,  inclndlng 
employes  of  such  corporation,  in  consequence  of  the  neglect  of  the  agents  or 
by  any  mismanagement  of  the  engineers  or  other  employes  when  such  wrongs 
are  in  any  manner  connected  with  the  use  and  operation  of  any  railway  on 
or  about  which  they  shall  be  employed,  and  no  contract  which  restricts  snch 
liability  shall  be  legal  or  binding."  Code,  §  2071.  In  the  petition  of  the 
administratrix  many  defects  in  the  track,  engine,  and  cars  were  alleged  as 
causes  of  the  accident.  The  evidence  at  the  trial  failed  to  support  any  of 
those  allegations,  and  the  Circuit  Court  withdrew  them  from  the  considera- 
tion of  the  jury.  It  was  also  alleged  in  the  petition  that  an  efficient  cause 
of  the  accident  was  an  excessive  and  dangerous  rate  of  speed  of  the  train 
considering  that  it  was  upon  a  down  grade  and  upon  a  sharp  curve  at  the 
bottom  thereof.  The  issue  arising  from  a  denial  of  this  allegation  was  tbe 
only  one  submitted  to  the  jury.  The  jury  determined  the  issue  in  favor 
of  the  administratrix,  and,  a  judgment  having  been  accordingly  entered,  the 
railway  company  prosecuted  Its  proceeding  in  error  to  this  court.  It  is 
claimed  by  the  administratrix  that  the  verdict  of  the  Jury  is  supported  (1) 
by  the  evidence  of  two  witnesses  who  testified  to  the  rate  of  speed  at  the 
time  of  the  accident;  (2)  by  the  condition  of  the  wreck  as  it  was  discoTered 
to  exist  immediately  after  the  accident;  and  (3)  by  a  presmnption  of  negli- 
gence which  arose  from  the  fact  of  the  accident  itself.  The  two  witnesses 
were  Robert  Bowles  and  Job  D.  Clark.  They  claim  to  have  seen  the  train 
from  the  bank  of  a  stream  between  a  quarter  and  a  half  mile  away  from 
the  railroad.  Between  them  and  the  railroad  track  there  was  a  field  of  com 
six  or  eight  feet  in  height,  and  more  or  less  of  timber  and  willows  which 
fringed  the  stream.  The  accident  occurred  shortly  after  5  o'clock  in  the 
morning.  The  presence  of  the  two  witnesses  was  accounted  for  by  the  fact 
that  they  had  been  fishing  during  the  night  One  of  them  was  on  top  of  the 
bank,  which  was  quite  high,  and  the  other  further  down,  nearer  the  water. 
Each  of  them  testified  that  he  had  previously  observed  the  movements  of 
trains,  and  could  tell  the  rate  of  speed.  Each  testified  that  immediately  be- 
fore the  derailment  the  train  was  moving  about  ninety  miles  an  hour.  Bowles 
said  his  attention  was  attracted  by  the  loud  and  unusual  noise  made  by  the 
approaching  train;  that  the  train  was  in  his  view  two  or  three  secondOs  be- 
fore it  left  the  track ;  that  a  train  moving  ninety  miles  an  hour  would  move 
one-ninth  of  a  mile  in  a  second ;  also,  that  if  a  train  was  running  at  the  rate 
of  ninety  miles  an  hour,  it  would  make  about  two-thirds  of  a  mile  in  a  min- 
ute; that  he  had  frequently  seen  the  trains  upon  the  railroad  track;  and 
he  added,  "And  it  is  upon  my  knowledge  and  mere  curiosity  as  given  here 
that  I  think  this  train  was  moving  ninety  miles  an  hour."  The  witness 
Clark  said  that  his  attention  was  attracted  to  the  train  by  •*the  louder  noise : 
more  distinct  than  usual ;  more  rapid" ;  that  he  thought  it  was  going  con- 
siderably faster  than  it  commonly  did,  and  that  it  did  not  slow  up  at  the 
curve.  When  asked  what  he  meant  by  "faster  than  common"  he  replied: 
"By  the  roar  and  the  clink  of  the  wheels  at  the  end  of  the  rails.  It  maken 
a  big  difference.  That's  where  I  get  my  rapidity."  When  asked  where  he 
got  his  idea  of  the  speed,  he  said:  "I  hadn't  no  speed  there.  I  simply  got 
tlie  sound.  I  didn't  try  to  get  any  speed  when  I  was  down  fishing."  And 
being  asked  how  he  undertook  to  say  that  the  train  was  going  faster  then 
than  it  went  before,  he  answered:  "By  the  noise.  I  heard  an  extra  noise 
from  what  it  generally  made — roar  and  sisslng  noise.  •  •  ♦  I  have  no 
particular  knowledge  of  my  own  how  fast  that  train  was  making  that  morn- 
ing." After  stating  that  in  his  best  judgment  the  train  was  moving  85  or 
00  miles  an  hour,  the  following  occuned  upon  recross-examinatlon :  ^'Q.  How 
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do  yoQ  make  your  Judgment  at  that  rate  of  speed?  A.  Seen  foot  races.  I 
ba?e  nm  them  myself.  Q.  And  that  Is  the  way  you  make  It  up?  A.  By 
foot  races.  Q.  How  long  would  It  take  you  to  run  a  mile  now?  A.  I  don't 
know.  Q.  How  many  feet  have  you  got  in  a  mile?  A.  About  365  feet."  The 
train  consisted  of  an  engine,  an  express  ear,  two  mail  cars,  and  a  storage 
car.  The  engine  was  badly  wrecked.  The  express  car  was  demolished,  and 
portions  of  the  train  and  objects  therefrom  were  thrown  from  the  right  of 
way  into  and  across  a  highway  contiguous  thereto  and  into  a  field  adjoining 
the  highway.    The  schedule  rate  of  speed  of  the  train  was  45  miles  per  hour. 

Upon  the  part  of  the  railway  company  It  was  shown  that  the  train  left 
Boone  on  time  at  5  o'clodc  in  the  morning.  It  was  due  to  reach  Moingona, 
5%  miles  to  the  westward,  seven  minutes  later.  This  was  and  had  been  the 
schedule  time  of  the  train.  The  conductor  of  the  wrecked  train  testified  that 
he  did  not  notice  that  It  was  going  any  faster  than  usual,  and  he  was  corrob- 
orated in  this  by  other  employ^  upon  the  train.  He  also  said  that  there 
was  no  necessity  for  an  increase  of  speed,  as  the  train  was  on  time ;  that 
the  derailment  took  place  about  4%  miles  west  of  Boone,  and  that  some  one 
picked  up  and  handed  him  the  watch  of  the  engineer,  which  had  stopped  at 
5  minutes  and  45  seconds  after  5  o'clock ;  that  he  and  the  engineer  had  com- 
pared time  before  they  left  Boone,  and  their  watches  agreed  within  three 
or  four  seconds.  He  also  said  that  he  had  theretofore  made  the  run  with  a 
freight  train  down  the  hill  from  Boone  to  Moingona  in  five  minutes,  and,  al- 
though the  schedule  gave  them  seven  minutes,  he  had  made  the  run  15  or 
20  times  in  five  minutes  with  the  same  fast  mail  train  when  they  were  late. 
He  was  corroborated  in  this  particular  by  a  locomotive  engineer  who  had 
previously  made  the  run  with  special  and  passenger  trains  in  five  minutes 
—a  speed  of  66  miles  an  hour.  A  roadmaster  of  the  company  testified  that 
there  had  never  been  any  accident  or  derailment  at  the  curve  before  or  since. 
The  trainmaster  of  the  division  west  of  Boone  testified  that  he  considered 
it  safe  to  make  the  run  from  Boone  to  Moingona  at  a  speed  of  70  or  80  miles 
an  hour,  considering  the  condition  of  the  track ;  and  that  it  would  be  impos- 
sible to  tell  the  rate  of  speed  from  the  sound  the  train  was  making.  There 
was  some  impeaching  evidence  of  declarations  of  the  conductor  and  one  of  the 
brakemen  as  to  the  speed  on  the  morning  in  question,  which  may  have  affect- 
ed the  value  of  their  testimony. 

The  railway  company  requested  the  Circuit  Court  to  instruct  the  jury  that 
they  should  not  regard  the  fact  of  derailment  as  evidence  of  negligence  on 
its  part  The  court  declined  to  give  the  instruction,  and  nothing  is  found  in 
its  charge  to  the  jury  which  fairly  embodies  the  doctrine  therein  expressed. 
Counsel  for  the  administratrix  in  their  brief  in  this  court  contend  that  "the 
accident  itself  affords  reasonable  evidence,  in  the  absence  of  explanation,  that 
It  happened  from  want  of  care,"  and  that  **the  presumption  of  negligence, 
Jwiving  once  arisen,  remains  until  overcome  by  countervailing  proof." 

D.  E.  Lyon  (George  T.  Lyon,  on  the  brief),  for  plaintiff  in  error. 
R.  M.  Wright  (P.  F.  Nugent  and  Healy  Bros.  &  Kelleher,  on  the 
brief),  for  defendant  in  error. 

Before  SANBORN,  THAYER,  and  HOOK,  Circuit  Judges. 

HOOK,  Circuit  Judge,  after  stating  the  case  as  above,  delivered  the 
opinion  of  the  court. 

The  deceased  did  not,  while  upon  the  train  in  the  performance  of  his 
duties  as  an  express  messenger,  sustain  to  the  railway  company  the 
relation  of  a  passenger,  and  he  was  not,  therefore,  entitled  to  that  high- 
est possible  degree  of  care  to  which  a  common  carrier  is  held  for  the 
safety  of  those  who  have  paid  for  their  transportation  as  passengers. 
Neither  was  the  express  messenger  a  mere  licensee.  He  was  not  upon 
the  train  at  the  mere  sufferance  of  the  railway  company,  but  he  was  en- 
gaged thereon  in  the  performance  of  duties  which  had  connection  with 
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its  business  of  transportation,  and  which  would  naturally  have  been 
performed  by  its  own  employes  had  it  not  been  otherwise  arranged  by 
contract  with  the  express  company.  His  relation  to  the  railway  com- 
pany was  analogous  to  that  of  one  of  its  own  emploves.  Railway  Com- 
pany V.  Voight,  176  U.  S.  498,  20  Sup.  Ct.  385,  44  L.  Ed.  560.  The 
measure  of  care  which  the  railway  company  owed  him  in  respect  of  its 
track,  engine,  cars,  and  the  operation  of  its  train  was  the  same  which 
it  owed  to  those  in  its  immediate  service. 

The  derailment  of  the  train,  the  injury  to  the  express  messenger,  and 
his  death  occurred  in  the  state  of  Iowa.  The  contracts  between  the 
express  company  and  the  deceased  and  between  the  express  company 
and  the  railway  company,  in  so  far  as  they  provided  for  the  immunity 
of  the  latter  from  all  liability  to  him  for  the  result  of  its  negligence,  are 
contrary  to  the  public  policy  of  that  state  as  expressed  in  the  act  of  its 
Legislature.  But  this  statute,  while  avoiding  those  provisions  of  the 
contracts,  did  not  alter  the  character  of  the  relation  between  the  rail- 
way company  and  the  deceased,  nor  the  rules  of  evidence  appropriate 
thereto. 

The  testimony  of  the  witnesses  Bowles  and  Clark  should  have  been, 
as  it  doubtless  was,  laid  aside  by  the  jury  as  not  being  entitled  to  seri- 
ous consideration.  Not  much  more,  if  any,  value  can  be  attached  to  tlie 
condition  of  the  wreck  as  evidence  of  the  speed  of  the  train  at  the  time 
of  its  derailment.  We  are  aware  of  no  standard  of  comparison  which 
would  have  enabled  the  jury  to  say  that  the  quantum  of  demolition  re- 
sulting from  the  derailment  of  the  train  on  a  downgrade,  on  an  em- 
bankment, and  at  a  sharp  curve,  was  such  that  it  was  presumably  going 
at  a  speed  in  excess  of  its  usual  and  schedule  rate.  It  is  doubtful  that 
there  is  any  common  knowledge  upon  such  subject  which  would  justify 
an  inference  having  the  probative  force  of  evidence  that  the  condition 
described  in  the  record  would  not  have  resulted  from  a  speed  of  45 
miles  per  hour  or  less.  But,  however  this  may  be,  it  is  obvious  that 
it  was  of  great  importance  to  the  railway  company  that  the  jury  be 
instructed  that  the  fact  of  derailment  of  the  train  did  not  in  itself 
raise  a  presumption  of  negligence  for  which  it  was  chargeable.  Such 
an  instruction  was  requested,  and  it  was  refused  by  the  Circuit  Court 
It  is  familiar  doctrine  that  in  cases  between  employe  and  employer  the 
law  does  not  presume  carelessness  or  negligence  on.  the  part  of  the  lat- 
ter. And  the  presumption  in  the  case  before  us  is  that  due  care  was 
exercised  by  the  company  in  respect  of  the  condition  of  the  engine,  cars, 
and  railroad  track,  and  also  that  those  in  charge  of  the  operation  of 
the  train  performed  their  duty.  No  logical  distinction  can  be  made 
in  the  application  of  this  presumption  of  performance  of  duty  between 
the  mechanical  condition  of  the  engine  and  cars  on  the  one  hand  and 
the  operation  of  the  train  upon  the  other.  The  burden  of  proof  is  upcm 
him  who  asserts  that  the  employer  was  negligent.  This  burden  can- 
not be  discharged  by  mere  proof  of  the  occurrence  of  the  accident.  To 
hold  otherwise  would  be  to  ignore  the  well-established  and  long-set- 
tled difference  between  the  rules  which  govern  in  passenger  cases  and 
those  which  apply  when  the  relation  is  that  of  employer  and  employe. 
The  doctrine  res  ipsa  loquitur  is  not  applicable  in  cases  of  the  latter 
character. 
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In  Patton  v.  Texas  &  Pacific  Railway  Company,  179  U.  S.  658,  21 
Sup.  Ct.  275,  45  L.  Ed.  361,  the  court  said : 

*That  while.  In  the  case  of  a  passenger,  tbe  fact  of  an  accident  carries 
with  it  a  presumption  of  negligence  on  the  part  of  the  carrier — a  presump- 
tion which,  in  the  absence  of  some  explanation  or  proof  to  the  contrary,  is 
sufficient  to  sustain  a  Terdlct  against  him,  for  there  is  prima  facie  a  breach 
of  his  contract  to  carry  safely — a  different  rule  obtains  as  to  an  employ^. 
The  fact  of  accident  carries  with  it  no  presumption  of  negligence  on  the  part 
of  the  employer,  and  it  is  an  affirmative  fact  for  the  Injured  employ^  to  es- 
tablish that  the  employer  has  been  guilty  of  negligence.  That  in  the  latter 
case  it  is  not  sufficient  for  the  employ^  to  show  that  the  employer  may  have 
been  guilty  of  negligence;  the  evidence  must  point  to  the  fact  that  he  was. 
And  where  the  testimony  leaves  the  matter  uncertain,  and  shows  that  any 
oDe  of  half  a  dozen  things  may  have  brought  about  the  injury,  for  some  of 
which  the  employer  is  responsible  and  for  some  of  which  he  is  not,  it  is  not 
for  the  jury  to  guess  between  these  half  a  dozen  causes,  and  find  that  the 
negligence  of  the  employer  was  the  real  cause,  when  there  is  no  satisfactory 
foundation  in  the  testimony  for  that  conclusion." 

In  Texas  &  Pacific  Railway  Company  v.  Barrett,  166  U.  S.  617,  17 
Sup.  Ct.  707,  41  L.  Ed.  1136,  a  foreman  in  charge  of  a  switch  engine 
was  injured  by  the  explosion  of  another  engine  with  which  he  had  noth- 
ing to  do.  The  Supreme  Court  approved  of  the  charge  of  the  trial 
court  which  embodied  the  rule  "that  the  mere  fact  that  an  injury  is  re- 
ceived by  a  servant  in  consequence  of  an  explosion  will  not  entitle  him 
to  a  recovery,  but  he  must,  besides  the  fact  of  the  explosion,  show  that 
it  resulted  from  the  failure  of  the  master  to  exercise  ordinary  care  either 
in  selecting  such  engine  or  in  keeping  it  in  reasonably  safe  repair." 

In  O'Connor  v.  Ry.  Co.,  83  Iowa,  105,  48  N.  W.  1002,  the  court  said 
that  "the  mere  happening  of  the  derailment  or  the  accident  would  not 
show  negligence'* ;  citing  Baldwin  v.  Railway  Co.,  68  Iowa,  37,  25 
N.  W.  918;  Case  v.  Railway  Co.,  64  Iowa,  762,  21  N.  W.  30;  Gandy 
v.  Railway  Co.,  30  Iowa,  420,  6  Am.  Rep.  682. 

In  Bowen  v.  Ry.  Co.,  95  Mo.  268,  8  S.  W.  230,  the  court  said : 

"As  between  master  and  servant,  the  mere  fact  that  an  appliance  proves 
to  be  defective,  and  the  servant  is  injured,  does  not  make  out  a  prima  fade 
case  for  the  servant  of  negligence  on  the  part  of  the  master." 

In  Brymer  v.  Railway  Co.,  90  Cal.  497,  27  Pac.  371,  an  instruction 
was  asked  which  embodied  a  clause  that  "the  mere  fact  that  an  accident 
occurred  by  which  the  plaintiff  was  injured  does  not  fix  the  liability, 
or  even  raise  a  presumption  that  the  defendant  was  at  fault  in  provid- 
ing machinery  or  appliances  for  the  labor  in  which  the  plaintiff  was 
engaged."    Its  refusal  was  held  to  be  sufficient  cause  for  a  new  trial. 

In  Huff  V.  Austin,  46  Ohio  St.  386,  21  N.  E.  864,  15  Am.  St.  Rep. 
613,  a  steam  boiler  exploded,  injuring  an  employe  of  the  owner,  and  it 
was  held  that  the  mere  happening  of  the  accident  was  not  evidence  of 
negligence. 

In  Wormell  v.  Railroad  Co.,  79  Me.  397,  10  Atl.  49,  1  Am.  St.  Rep. 
321,  the  court  said : 

•^here  is  no  presumption  of  negligence  on  the  part  of  the  defendant  from 
the  fact  alone  that  an  accident  has  happened,  or  that  the  plaintiff  has  re- 
ceived an  injury  while  in  the  employment  of  the  defendant." 

In  Mining  Co.  v.  Kitts,  42  Mich.  41,  3  N.  W.  240,  an  employe  was 
injured  by  the  fall  of  a  bridge,  the  cause  of  which  was  unexplained. 
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The  court  held  that,  while  it  might  be  guessed  or  surmised  that  there 
was  negligence  somewhere,  it  did  not  extend  beyond  conjecture,  and 
that,  if  a  master  was  to  be  held  liable  under  such  circumstances, 
the  rule  that  an  employ^  assumes  the  ordinary  risks  of  his  employment 
would  be  wholly  done  away  with. 

In  Baltimore  Elevator  Co.  v.  Neal,  65  Md.  438,  6  Atl.  338,  the  court 
said: 

*Tbe  Jury  should  not  haye  been  allowed  to  infer  from  the  simple  fact  of 
the  happening  of  the  accident  that  there  was  negligence  or  onaklllfalness  on 
the  part  of  the  captain  of  the  tug.  That  is  justified  by  no  decided  case,  and 
is  in  conflict  with  the  well-established  principle  that  it  is  incumbent  upon 
the  plaintiff  in  this  class  of  cases  to  establish  by  afl^rmative  proof  that  the 
injury  received  by  him  was  caused  by  the  negligent  or  unskillful  act  of  the 
fellow  servant"  ! 

In  Brownfield  v.  Railway  Co.,  107  Iowa,  254,  77  N.  W.  1038,  it  was 
held  that  tjie  rule  res  ipsa  loquitur  did  not  apply  to  a  case  where  a 
locomotive  fireman  was  injured  by  the  derailment  of  an  engine  on 
which  he  was  riding  caused  by  a  broken  axle. 

In  Grant  v.  Railroad  Co.,  133  N.  Y.  659,  31  N.  E.  220,  an  employe 
of  the  railroad  company  was  injured  by  a  defective  drawhead.  The 
court  said  that  it  may  have  been  broken  on  account  of  a  latent  defect 
beyond  the  reach  of  inspection,  and  added ; 

"Whether  it  did  or  not  we  do  not  know,  and  there  is  no  evidence  upon  the 
subject.  No  facts  are  shown  from  which  the  cause  of  the  accident  can  be 
more  than  guessed  at  There  is  food  for  speculation  or  wonder,  but  there 
is  no  evidence  as  to  the  cause." 

The  same  rule  is  announced  in  Hodges  v.  Kimball,  104  Fed.  745, 
44  C.  C.  A.  193 ;  Bowes  v.  Hopkins,  84  Fed.  767,  28  C.  C.  A.  624 ; 
Peirce  v.  Kile,  80  Fed.  866,  26  C.  C.  A.  201 ;  Railway  Company  v. 
Thompson,  70  Fed.  944,  71  Fed.  531,  17  C.  C.  A.  524;  Whitcomb  v. 
Railway  Co.,  125  Mich.  572,  84  N.  W.  1072;  Higgins  v.  Fanning,  195 
Pa.  599,  46  Atl.  102 ;  Redmond  v.  Lumber  Co.,  96  Mich.  545,  55  N. 
W.  1004;  Railway  Co.  v.  Cook's  Adm'r,  24  Ky.  Law  Rep.  2152,  73 
S.  W.  765 ;  Ouillette  v.  Overman  Wheel  Co.,  162  Mass.  305,  38  N.  E. 
511 ;  Railroad  Company  v.  Kellogg,  55  Neb.  748,  76  N.  W.  462. 

If  in  this  very  case  the  derailment  of  the  train  had  in  fact  been  caused 
by  some  defect  in  the  engine  or  cars  beyond  the  reach  of  that  ordinary* 
diligence  and  care  in  selection  and  subsequent  inspection  which  the  rail- 
way company  owed  to  the  deceased — ^and  there  is  no  doubt  but  that 
such  defects  do  at  times  exist — a  presumption  of  negligence  arising 
from  the  accident  itself  might  naturally  result  in  imposing  upon  the 
company  a  responsibility  for  an  undiscoverable  defect  Bearing  in 
mind  the  relation  of  the  express  messen^^er  to  the  company,  and  the 
rules  of  law  which  are  applicable  thereto,  it  is  clear  that  it  was  entitled 
to  the  instruction  requested,  in  order  that  it  might  be  protected  from 
such  a  contingency;  and,  not  only  that,  but  also  because  the  fact  of 
accident  did  not  raise  a  presumption  of  excessive  speed.  The  refusal 
of  the  trial  court  to  give  the  instruction  was  erroneous. 

The  judgment  of  the  circuit  court  will  be  reversed,  and  the  cause  re- 
manded for  a  new  trial. 

THAYER,  Circuit  Judge,  dissents. 
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NOTE. 

Relation  of  Carrier  to  Persons  Carried  under  Contract  with   Their 

Employers. 

I.  In  Genebax. 

[a]  (D.  C.  ISJM)  A  porter  of  a  Pullman  car,  who  is  given  free  transporta- 
tion by  the  railway  company  on  whose  line  he  runs,  under  a  contract  between 
Jhe  Pullman  Company  and  the  railway  company,  is  not  a  passenger  of  the 
wtter,  so  as  to  create  the  usual  legal  presumption  of  negligence  through  the 
^ere  happening  of  an  accident  causing  him  personal  injuries. — Hughson  v. 
RichmoDd  &  D.  R.  Co.,  2  App.  D.  C.  98. 

0)]  (Mass.  1892)  Where  a  railroad  company  makes  a  special  contract  with 
^us  proprietors  to  liaul  their  cars  for  a  gross  sum,  the  proprietors  to  load 
find  unload,  assume  all  risk  of  accident,  and  save  the  company  harmless, 
the  relation  of  the  company  to  an  employ 6  of  the  circus,  who  travels  on  the 
train  under  such  contract,  is  not  that  of  a  common  carrier,  and  it  is  not 
obliged  to  inspect  the  trucks  of  the  cars,  and  is  therefore  not  liable  for  an 
Injury  to  such  employ^  arising  from  a  defective  car  truck,  which  inspection 
would  have  revealed. — Robei^tson  v.  Old  Colony  R.  Co.,  156  Mass.  525,  31  N.  E. 
6o0,  32  Am.  St.  Rep.  482. 

[c]  (Mo.  1894)  A  porter  of  a  palace  car,  whose  duties  are  to  collect  fares 
and  wait  on  passengers  in  such  car,  is  entitled  to  the  rights  of  a  passenger, 
in  respect  of  the  careful  running  and  management  of  the  train. — Jones  v.  St. 
Louis  S.  W.  Ry.  Co.,  125  Mo.  666,  28  S.  \V.  883,  46  Am.  St.  Rep.  514,  26  L.  R. 
A.  718. 

[d]  (Pa.  1866)  A  person  in  charge  of  a  private  car,  and  acting  as  brakeman, 
is  not  an  employ^  of  the  railroad  company  so  as  to  free  the  company  from  lia- 
bility for  injury  from  the  negligence  of  its  agents,  but  is  so  far  a  passenger 
that  he  may  recover  damages  for  such  injury. — Lackawanna  &  B.  R.  Co.  v. 
Chenewith,  52  Pa.  (2  P.  F.  Smith)  382,  91  Am.  Dec.  168. 

[e]  (Pa.  1893)  AVhere  a  furnace  company  runs  cars  between  its  furnaces 
and  ore  banks  under  a  traffic  arrangement  with  a  railroad  company  requiring 
the  furnace  company  to  furnish  its  own  cars,  and  a  man  to  take  charge  of 
them,  an  employe  of  the  furnace  company,  whose  duties  are  to  go  with  the 
cars  from  his  employer's  yards  to  and  over  the  railroad,  and  see  that  they  get 
to  the  ore  banks,  is  not,  while  riding  on  such  cars  over  the  railroad,  a  pas- 
senger, within  Act  1868  (P.  L.  p.  58,  §  1),  providing  that  when  any  person 
shall  sustain  personal  injury  while  lawfully  employed  on  any  train  thereon, 
of  which  company  such  person  is  not  an  employe,  the  right  of  action  in  such 
case  against  the  company  shall  be  such  only  as  would  exist  if  such  person 
were  an  employe ;  and  that  such  section  shall  not  apply  to  passengers.— 
Miller  V.  Cornwall  R.  Co.,  154  Pa.  473,  26  Atl.  779. 

[fj  (Tex.  1894)  In  an  action  against  a  railroad  company  for  wrongful  death, 
the  facts  that  the  train  on  which  intestate  was  riding  was  a  special  train  of 
soldiers  transferred  from  another  road,  and  that  defendant  was  transporting 
the  train  under  a  special  contract  to  furnish  the  government  with  motive 
power  and  a  train  crew,  did  not  affect  plaintiCTs  right  to  recover. — Galveston, 
H.  &  S.  A.  Ry.  Co.  V.  Parsley,  6  Tex.  Civ.  App.  150,  25  S.  W.  64. 

II.   Express  Messenger. 

[a]  (U.  S.  1900)    An  express  messenger,  occupying  an  express  car,  in  charge 
of  express  matter,  In  pursuance  of  a  contract  between  the  railroad  company 
and  the  express  company,  is  not  a  passenger,  within  the  meaning  of  the  rule 
of  public  policy   which  denies  the  validity  of  contracts  limiting  the  liability 
of  a  carrier  to  a  passeng^  for  negligence,  and  cannot  recover  of  the  railroad 
company  for  injuries  sustained  in  a  collision,  where  the  contract  between  the 
wmpanles  exempts  the  railroad  company  from  such  liability,  while  his  own 
wintract.  voluntarily  entered  into  as  a  condition  of  employment,  assumes  all 
such  risks,  and  stipulates  that  he  will  indemnify  and  hold  his  employer  harm- 
less from  all  liability  for  such  accident  or  injury.— Baltimore  &  O.  S.  W.  Ry. 
^-  V.  Voigt,  20  Sup.  Ct.  385,  176  U.  S.  498,  44  L.  Ed.  560. 
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[b]  (U.  S.  1898)  Employ^  of  an  express  company,  who  had  no  knowledge  of 
a  contract  between  snch  company  and  a  railroad  company  to  the  effect  that 
such  enii)loy^  were  to  be  furnished  free  transportation  over  the  railroad  at 
their  own  risk  while  In  the  service  of  the  express  company,  are  not  bound 
thereby.— Chamberlahi  v.  Plerson,  87  Fed.  420,  31  C.  C.  A.  157. 

[c]  (U.  S.  1904)  An  express  messenger  while  riding  In  a  railway  car  in  the 
|)erformance  of  the  duties  of  his  employment  is  not  a  passenger,  nor  does 
the  railroad  company  occupy  the  relation  of  common  carrier  toward  him,  but 
of  a  private  carrier  only,  and  there  is  no  public  policy  which  forbids  the  par- 
ties from  contracting  for  its  exemption  from  liability  for  negligence  in  the 
carrying  of  such  messenger. — Long  v.  Lehigh  Valley  R.  Ck).,  130  Fed.  870,  65  C. 
C.  A.  354. 

[d]  (U.  S.  1904)  An  express  messenger  riding  in  a  railway  car  in  the  dis- 
charge of  the  duties  of  his  employment  is  chargeable  with  notice  of  the  con- 
tract under  which  he  Is  being  transported  by  the  railroad  company. — Long  v. 
Lehigh  Valley  B.  Ck>.,  130  Fed.  870,  65  C.  C.  A.  354. 

[e]  (U.  S.  1897)  A  railroad  acts  as  a  common  carrier  in  transporting  an  ex- 
press messenger,  though  he  travels  in  a  special  car  provided  for  the  express 
business.— Voight  v.  Baltimore  &  O.  S.  W.  By.  CJo.  (C.  C.)  79  Fed.  561. 

[fj  (Ark.  1892)  An  express  messenger  who  Is  injured,  while  engaged  In  his 
duties  as  such,  by  the  derailing  of  the  express  car,  has  the  same  right  of  ac- 
tion against  the  railway  company  as  any  passenger  would  have  under  the  same 
circumstances. — Fordyce  v.  Jackson,  56  Ark.  594,  20  S.  W.  528. 

[gl  (Cal.  1872)  Where  an  express  company  hires  its  freight  transported  by 
steamer  or  railroad,  and  hires  an  agent  to  take  charge  of  such  freight,  whose 
passage  is  paid  for  in  the  contract,  such  agent  occupies  the  position  of  an 
ordinary  passenger,  as  to  the  liability  of  the  common  carrier,  for  injuries  he 
may  sustain,  caused  by  the  negligence  of  its  employ^. — Yeomans  v.  Contra  ' 
Costa  Steam  Nav.  Co.,  44  Cal.  71. 

[h]  (111.  1899)  The  rights  of  a  messenger  in  the  employ  of  an  express  com- 
pany are  the  same  as  those  of  his  employers,  under  special  contracts  with  the 
railroads  over  whose  lines  he  travels  in  discharge  of  his  duties. — Blank  v. 
Illinois  Cent.  B.  Co.,  80  111.  App.  475. 

[il  (Kan.  1871)  Where  a  railway  company  is  transporting  freight  and  mes- 
sengers for  an  express  company,  and  a  person  not  in  the  employ  of  the  express 
c»omi)any  goes  into  the  baggage  car  with  the  regular  express  messenger  for  the 
purpose  of  learning  the  route,  and  assists  the  regular  express  messenger  along 
the  route,  and  the  conductor  of  the  train,  supposing  such  person  to  be  an  express 
messenger  in  the  employ  of  the  express  company,  allows  him  to  ride  without 
paying  his  fare,  and' said  person  is  injured,  in  an  action  by  such  person  against 
the  railway  company  for  damages,  held,  that  the  plaintiff  was  not  a  passenger, 
nor  entitled  to  the  rights  of  a  passenger. — Union  Pac.  B.  Co.  v.  Nichols,  8  Kan. 
505,  12  Am.  Bep.  475. 

Ul  (Ky.  1885)  An  express  messenger  not  on  duty,  but  who,  under  the  con- 
tract of  his  principal  with  the  railroad  company,  was  at  such  times  to  be 
regarded  as  a  passenger,  was,  while  riding  in  an  express  car,  killed  by  a  col- 
lision, which  did  not  wreck  the  passenger  cars  or  injure  any  of  the  passen- 
gers in  them.  The  baggage  master,  who,  by  agreement  with  the  conductor 
and  with  the  consent  of  the  company's  superintendent,  had  the  control  of  the 
express  car,  knew  of  defendant's  presence  there,  and  did  not  forbid  it  Held, 
that  the  railroad  company  was  liable. — Kentucky  Cent  B.  Co.  v.  Thomas,  6  Ky. 
Law  Bep.  599. 

[k]  (N.  Y.  1870)  Where  there  Is  no  express  exemption  provided  by  contract, 
a  railroad  company  Is  liable  for  the  consetiuences  of  Its  own  or  its  servants' 
negligence  to  i)ersons  traveling  ui)on  its  trains,  as  messengers  or  agents  of  an 
express  company,  to  the  same  extent  as  to  other  passengers,  although  no 
charge  is  made  for  their  fare.— Blair  v.  Erie  By.  Co.,  66  N.  Y.  313,  23  Am.  Rep. 
55. 

[1]  (Tex.  1894)  An  express  messenger  riding  In  a  baggage  car  is  entitled 
to  the  same  care  as  a  passenger,  so  far  as  is  consistent  with  his  position  in 
such  car.— San  Antonio  &  A.  P.  By.  CX).  v.  Adams,  6  Tex.  Civ.  App.  102,  24  S.  W. 
839. 
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III.  Postal  Glebk. 

[a]  A  mail  agent  trayeling  on  a  railroad  under  a  contract  beh^een  the  gov- 
ernment and  the  railroad  company  is  a  passenger. 

-<U.  S.  1893)    Arrowsmith  v.  Nashville  &  D.  B.  CJo.  (0.  O.)  57  Fed.  165; 
(Ky.  1896)    Louisville  &  N.  R.  Co.  v.  Kingman,  35  S.  W.  264 ; 
(Mo.  1890)    Mellor  v.  Missouri  Pac.  Ry.  Co.,  105  Mo.  455,  14  S.  W.  758.  10 

L.  R.  A.  36; 
(N.  Y.  1854)    Nolton  v.  Western  R.  Corp.,  10  How.  Prac.  97,  affirmed  in 

ami)  15  N.  Y.  444,  69  Am.  Dec.  623 ;    (1884)  Seybolt  v.  New  York,  L. 

E.  &  W.  R.  Co.,  95  N.  Y.  562,  31  Hun,  100,  47  Am.  Rep.  75 ; 
(S.  0. 1874)    Hammond  v.  Northeastern  R.  Co.,  6  S.  C.  (6  Rich.)  130, 24  Am. 

Rep.  467; 
(Va.  1895)    Norfolk  &  W.  R.  Co.  v.  Shott,  92  Va.  34,  22  S.  B.  811. 

[b]  (Ind.  1893)  A  United  States  railway  postal  clerk,  who  has  finished  his 
regular  run,  and  is  on  a  train  returning  home,  riding  free  on  the  strength  of 
his  photograph  commission,  in  accordance  with  the  custom  of  the  railroad 
company  under  its  contract  to  carry  the  mails,  is  a  passenger,  and  entitled  to 
damages  resulting  from  the  negligence  of  the  railroad's  employes,  whether  he 
is  riding  in  a  passenger  car  or  is  in  the  postal  car  assisting  his  fellow  clerks 
in  liandllng  the  mails.— Cleveland,  C,  C.  &  St  L.  Ry.  Co.  v.  Ketcham,  133  Ind. 
346,  33  N.  E.  116,  36  Am.  St.  Rep.  550,  19  L.  R.  A.  339. 

[c]  (Ky.  1881)  A  United  States  mall  agent,  while  traveling  on  a  railroad 
in  the  performance  of  his  duties,  comes  within  the  provision  of  Att  April  4, 
1868,  restricting  the»  right  of  action  for  personal  injuries  of  those  lawfully 
employed  on  the  road  to  that  of  employes  only,  and  not  of  passengers. — Penn- 
sylvania R.  Co.  V.  Price,  2  Ky.  Law  Rep.  183. 

[d]  (N.  Y.  1857)  When  a  railroad  company  contracted  for  a  certain  sum 
to  carry  the  malls,  and  also  the  mall  agent  without  further  charge,  and  the 
latter  was  injured  by  an  accident  arising  from  the  negligence  of  the  compa- 
ny's servants,  and  the  defectiveness  of  their  machinery,  it  was  held  that  the 
company  was  liable  in  damages  to  the  agent  for  the  injuries  suffered  by  him. 
-Xolton  V.  Western  R.  Co.,  15  N.  Y.  444,  69  Am.  Dec.  623,  affirming  (1854)  10 
How.  Prac.  97. 

[e]  (X.  Y.  1881)  Under  Act  April  4,  I8f«,  providing  that  when  any  person 
shall  sustain  an  Injury  or  loss  of  life  while  lawfully  employed  in  or  about 
the  premises  of  a  railroad,  or  in  or  about  any  train,  and  such  person  is  not  an 
employ^  of  the  company,  the  right  of  action  shall  be  only  such  as  exists  in 
case  of  an  employ^,  provided  that  the  act  shall  not  apply  to  passengers,  a  gov- 
ernment mail  agent,  who  is  injured  while  traveling  in  charge  of  the  mail.  Is 
not  a  "passenger,"  within  the  meaning  of  the  exception  in  the  act. — Penn- 
sylvania R.  Co.  V.  Price,  23  Alb.  Law  J.  69. 

[f]  (Pa.  1880)  A  route  or  mail  agent  in  the  employ  of  the  Post  Office  De- 
partment, while  traveling  on  a  railroad  in  the  performance  of  his  duties,  is 
not  a  **pa8s«iger"  within  the  meaning  of  Act  April  4,  1808. — Pennsylvania  R. 
Go,  V.  Price,  96  Pa.  256. 

[gl  (Pa.  1900)  A  postal  clerk,  while  on  a  railroad  train  in  the  performance 
of  his  duties,  is  not  a  passenger,  so  that  the  railroad  is  liable  to  him  for  an 
injury  only  in  case  of  negligence  which  would  render  it  liable  to  its  own  em- 
ployes.—Foreman  V.  Pennsylvania  R.  Co.,  46  Atl.  109,  195  Pa.  499. 

[h]  (Tex.  1885)  A  railroad  company  may  be  liable  to  a  mall  clerk  injured 
through  the  company's  negligence. — Houston  &  T.  C.  Ry.  Co.  v.  Hampton, 
64  Tex.  427. 

[i]  (Tex.  1891)  A  United  States  mail  agent,  who  sustains  injury  while  rid- 
ing in  the  postal  car  through  the  negligence  of  the  railway,  is  entitled  to  re- 
cover damages  therefor,  irrespective  of  any  question  as  to  the  company's  com- 
pensation for  transporting  him. — Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Wilson,  79  Tex. 
371,  15  S.  W.  280.  23  Am.  St.  Rep.  345,  11  L.  R.  A.  486. 

Ul  (Tex.  1897)  To  establish  a  liability  of  a  railroad  company  for  injuries 
to  a  United  States  mail  clerk,  it  Is  not  necessary  to  sho<v  a  written  contract 
to  carry  mail  between  the  company  and  the  United  States. — International  & 
G.  N.  Ry.  Co.  V.  Davis,  43  S.  W.  540,  17  Tex.  Civ.  App.  340. 
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[kj  (Tex.  1809)  A  mail  agent  In  the  mail  car  is  a  passenger  entitled  to  the 
care  Incumbent  on  the  carrier  as  such. — Houston  &  T.  C.  Ry.  Co.  v.  McCnl- 
lough,  55  8.  W.  892,  22  Tex,  Civ.  App.  208. 

IV.  EicPLOTi  OF  Shipper  of  Livk  Stock. 

[a]  (U.  S.  1895)  Where  a  raihroad  contracts  to  carry  a  car  of  live  freight 
with  a  man  in  charge,  who  Is  to  travel  free,  which  car  Js  to  be  carried  to  its 
destination  over  a  connecting  road,  and  the  connecting  road  receives  the  car 
with  a  through  waybill,  stating  such  condition,  the  man  in  charge  of  the  car 
Is  a  passenger  for  hire  on  such  connecting  road,  and  a  release  of  damages  ex- 
acted from  him  is  without  consideration,  and  void. — Delaware,  L.  &  W.  R. 
Co.  V.  Ashley.  67  Fed.  209,  14  C.  C.  A.  368,  28  U.  S.  App.  375. 

[b]  (U.  S.  1883)  Where  a  railroad  company  derives  a  benefit  from  the  pres- 
ence of  drovers  on  its  cattle  train,  and  may  have  allowed  Its  employes  in 
charge  of  such  trains  to  permit  the  drovers  to  accompany  their  cattle,  the 
I)resumption  of  law  against  4  license  to  the  drovers,  thus  carried,  is  over- 
thrown.—Waterbury  V.  New  York  Cent.  &  H.  R.  R.  Co.  (C.  C.)  17  Fed.  671. 

[c]  (Ark.  1883)  A  drover  traveling  on  a  railway  on  a  free  pass  Is,  in  effect, 
a  passenger  for  hire.— Little  Rock  &  Ft.  S.  Ry.  Co.  v.  Miles,  40  Ark.  298,  48 
Am.  Rep.  10. 

[d]  (Del.  18.')7)  When  a  railroad  company  is  In  the  practice  of  granting  a 
drover's  ticket  to  the  owners  of  live  stock  transported  over  their  road,  that 
they  may  take  care  of  their  stock,  upon  their  releasing  the  company  from  any 
risk  on  acOount  of  it  and  paying  the  rate  of  freight  which  is  much  less  than 
where  they  do  not  take  care  of  their  stock,  such  ticket  authorizing  them 
to  travel  on  the  freight  train  without  any  further  fare  than  that  included  in 
the  freight,  a  drover  who  Is  on  a  freight  train  for  the  purpose  of  seeing  to 
his  stock,  and  who  has  paid  the  freight  therefor,  stands  In  the  relation  of  a 
passenger  to  the  company,  and  not  of  an  employe  or  servant,  and  the  company 
is  liable  to  him  for  injuries  resulting  from  a  collision,  as  though  he  were  a 
passenger  in  a  passenger  train,  and  it  is  immaterial  whether  he  has  received 
a  drover's  ticket  or  not.— Flinn  v.  Philadelphia,  W.  &  B.  R.  Co.,  1  Houst.  469. 

[e]  (111.  1896)  A  person  who  is  riding  on  a  freight  train  In  charge  of  stock 
In  shipment,  with  the  consent  of  the  railroad  company,  whether  on  a  regular 
ticket  or  on  a  drover's  pass,  is  a  passenger,  and  the  carrier  owes  him  the  same 
duty  as  other  passengers  traveling  on  passenger  trains,  which  requires  It  to 
use  the  highest  reasonable  and  practicable  skill  and  diligence  to  protect  him 
from  injury.— New  York,  C.  &  St.  L.  R.  Co.  v.  Blumenthal,  160  111.  40,  43  N. 
B.  809,  aflirming  (1894)  57  111.  App.  538. 

[f]  (Ind.  1874)  A  stock  drover  traveling  on  a  freight  train  upon  a  ticket 
called  a  **stock  pass,"  for  the  pun^ose  of  taking  care  of  his  stock  on  such 
train,  and  for  which  stock  he  has  paid  freight,  is  a  passenger  for  hire,  and 
not  a  gratuitous  passenger. — Ohio  &  M.  Ry.  CJo.  v.  Selby,  47  Ind.  471,  17  Am. 
Rep.  719. 

[g]  (Miss.  1892)  Plaintiff  was  Injured  while  traveling  on  defendant's  freight 
train,  and  claimed  that  he  was  a  free  passenger  on  such  train,  as  part  owner 
of  a  car  load  of  stock  being  tran«i>orted  by  defendant.  The  evidence  showed 
that  the  stock  was  owned  by  one  G.,  with  whom  the  contract  of  carriage  was 
made,  and  whose  name  alone  appeared  In  the  bill  of  lading,  and  who  was  alone 
entitled,  under  the  contract,  to  free  transportation.  Plaintiff's  only  claim 
to  the  stock  was  a  verbal  agreement  with  G.  to  buy  part  thereof  after  reach- 
ing their  destination,  if  he  could  give  proper  security.  Held,  that  plaintiff 
was  a  trespasser  on  defendant's  train,  and  could  recover  only  for  injury  caused 
by  the  wantonness  or  willfulness  of  defendant's  servants. — Richmond  &  D. 
R.  Co.  V.  Burnsed,  70  Miss.  437,  12  South.  958,  35  Am.  St  Rep.  656,  distin- 
guishing Vicksburg  &  M.  R.  Co.  v.  Phillips  (1887)  64  Miss.  693,  2  South.  537. 

[h]  (Mo.  1885)  A  drover  transported  over  a  railroad,  on  a  pass,  for  the 
purpose  of  taking  care  of  his  stock  on  the  train.  Is  a  passenger.— Carroll  v. 
.Missouri  Pac.  Ry.  Co.,  88  Mo.  239,  57  Am.  Rep.  382. 

[i]  (Ohio,  1903)  A  person  in  charge  of  live  stock,  traveling  upon  freight  trains 
upon  a  **drover's  pass,"  while  going  along  the  tracks  of  a  railway  company  in 
order  to  get  on  board  of  the  caboose  of' the  freight  train  upon  which  he  is 
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to  ride,  is  a  passenger  of  such  railway  company  and  entitled  to  all  the  rights 
thereof,  and  is  not  a  mere  license. — Lake  Shore  &  M.  S.  Ry.  Ck).  v.  Hotchkiss, 
24  Ohio  Clr.  Ct  R.  431. 

U]  (Pa.  1882)  A  drover  riding  on  a  pass,  while  accompanying  cattle,  is  a 
passenger,  and  has  the  same  right  of  action  for  injuries  suflfered  by  him. — 
Hanover  Junction  v.  Anthony,  3  Walk.  210. 

[k]  (Pa.  1904)  Where  an  employ^  accompanies  live  stock  In  transit,  and  his 
tran^rtation  has  been  included  In  the  price  paid  by  the  owner,  he  is  a  pas- 
senger within  the  meaning  of  Act  April  4,  1868  (P.  L.  58),  which  relieves  a 
raihroad  company  from  liability  for  injuries  received  by  any  person  not  a 
passenger.— Rowdin  v.  Pennsylvania  R.  Co.,  57  Atl.  1125,  208  Pa.  623. 

[1]  (Tex.  1888)  An  owner  of  a  car  load  of  live  stock,  carried  under  a  con- 
tract giving  him  the  right  to  one  free  transportation,  does  not  forfeit  his 
rights  as  a  passenger  by  taking  an  assistant  with  him,  where  he  tells  the  con- 
ductor to  eject  the  assistant  If  the  latter  has  no  right  there,  and  the  conductor 
fails  to  do  so.— Missouri  Pac.  Ry.  Co.  v.  Aiken,  71  Tex.  373,  9  S.  W.  437. 

[m]  (Tex.  1904)  One  accompanying  stock  as  an  attendant,  with  the  consent 
of  the  agent  of  the  express  company  which  was  transporting  the  stock  and 
of  the  conductor  of  the  train,  was  a  passenger,  and  entitled  to  protection  as 
such,  although  his  name  did  not  appear  on  the  written  contract  as  an  at- 
tendant who  was  to  accompany  the  stock. — American  Exp.  Co.  v.  Ogles,  81  S. 
W.  1023. 

[n]  (Tex.  1904)  In  an  action  for  injuries  to  a  person  accompanying  stock 
in  transit,  where  there  was  evidence  that  defendant's  agent  and  the  conductor 
of  the  train  consented  to  plaintiff  riding  as  an  attendant  of  the  stock,  it  was 
proper  to  admit  testimony  that  no  one  complained  to  plaintiff  as  to  his  pres- 
ence on  the  car. — American  Exp.  Co.  v.  Ogles,  81  S.  W.  1023. 

[o]  (Utah,  1896)  One  accompanying  sheep  In  transit  on  a  railroad  as  an 
attendant,  under  a  contract  between  the  shipper  and  the  railway  company,  is 
«ititled  to  protection  as  a  passenger  on  the  train,  regardless  of  any  clause  in 
the  contract  exempting  the  company  from  liability  to  him  as  such. — Saunders 
V.  Southern  Pac.  Co..  13  Utah,  275,  44  Pac.  932. 

[p]  (Wis.  1876)  Where  an  ordinary  box  or  stock  car,  In  which  horses  are 
being  transported  over  a  railroad  company's  main  line  to  a  certain  point, 
and  from  thence  over  a  branch  line  to  their,  destination.  Is  dropped  out  at  such 
point,  and  placed  in  another  train,  in  charge  of  a  new  conductor  and  a  new 
set  of  trainmen,  one  who  accompanied  and  rode  in  the  car  with  the  horses, 
with  the  knowledge  of  the  conductor  of  the  train  on  the  main  line,  who,  wlth- 
CKit  authority,  collected  his  fare  over  the  branch,  as  well  as  over  the  main 
line,  but  who,  upon  resuming  his  position  in  the  car  after  it  was  attached 
to  the  other  train  on  the  branch  road,  neglected  to  Inform  the  conductor  or 
trahimen  of  his  presence,  whereupon  they  locked  the  door  of  the  car,  as  is 
nsnal  in  such  cases,  cannot  recover  from  the  company  for  Injuries  sustained 
by  him  by  the  car  taking  fire  owing  to  the  company's  alleged  negligence,  he 
being  unable  to  procure  the  door  to  be  unlocked.— Jenkins  v.  Chicago,  M.  &  St. 
P.  Ry.  Co.,  41  Wis.  112. 

[ql  (Wis.  1885)  Plaintiff's  intestate,  riding  free  with  a  car  of  horses,  in 
accordance  with  an  oral  agreement  between  the  owner  of  the  horses  and  de- 
fendant's station  agent,  was  killed  in  a  collision,  the  car  being  placed  next 
to  the  engine,  and  being  the  only  one  injured  in  the  collision.  It  was  the 
cnstom  of  defendant  to  exact  a  written  contract  from  the  owner,  waiving  cer- 
tain liabilities,  and  conditioned  that  the  person  so  riding  assume  his  own  risk, 
and  require  soch  person  to  Indorse  the  contract.  After  the  accident,  and  be- 
fore the  intestate's  death,  the  owner  and  the  agent  executed  such  a  contract, 
and  signed  the  name  of  the  intestate  on  the  back.  Held,  that  the  company 
was  liable  in  damages.— Lawson  v.  Chicago,  St.  P.,  M.  &  O.  Ry.  Co.,  64  Wis. 
447,  24  N.  W.  618,  54  Aul  Rep.  634. 
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(134  Fed.  56a) 

LOMBARD  8.  8.  CO.,  Limited,  et  al.  v.  ANDERSON. 

(Circuit  Court  of  Appeals,  Fourth  Circuit    November  15,  1004.) 

No.  540. 

1.  Seamen— Masteb  of  Tbamp  STEAifSHip— Right  to  Dibcharoe. 

The  master  of  a  steamship  seeking  cargoes  wherever  they  can  be  ob- 
tained, who  is  not  employed  for  any  particular  voyage  or  for  any  stated 
time,  may  be  discharged  by  the  owners  at  any  time,  without  assigning  any 
cause  and  without  incurring  liability  for  damages,  unless  they  have  sur- 
rendered that  right  by  the  contract  of  employment 

[Ed.  Note. — For  cases  In  point,  see  vol.  44,  Cent  Dig.  Shipping,  S  250.] 

2.  Same— Wages— Discharge  in  Foreign  Port. 

Where,  by  his  contract  of  employment  the  master  of  a  steamship  was 
to  be  returned  to  the  port  of  shipment  at  the  termination  of  his  employ- 
ment, and  he  was  discharged  at  a  foreign  port  be  is  entitled  to  recover 
wages  until  his  arrival  at  the  port  of  employment  and  the  expense  of  his 
passage  there. 

3.  Same— Expense  of  Sickness. 

A  seaman  is  not  entitled  to  recover  from  the  owner  of  the  vessel  the 
expenses  Incident  to  his  sickness,  occurring  after  his  rightful  discharge  in 
a  foreign  port,  although  he  may,  under  his  contract  be  entitled  to  wages 
until  his  arrival  at  the  port  of  his  employment 

4.  Same-^Axleged  Negligence  of  Master— Evidence  Considered. 

Evidence  considered,  and  held  Insudlcient  to  sustain  allegations  of  negli- 
gence or  Incompetence  on  the  part  of  a  master  in  connection  with  the 
grounding  of  his  vessel  in  a  strange  harbor,  such  as  to  entitle  the  owners 
to  recoup  the  damages  sustained  by  them  against  his  claim  for  wages. 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  ^laryland,  in  Admiralty. 

Edward  I.  Koontz  (George  Whitelock,  on  the  brief),  for  appellants. 
George  T.  Mister  (Beverly  W.  Mister  and  A.  Partlett  Lloyd,  on  the 
brief),  for  appellee. 

Before  GOFF,  Circuit  Judge,  and  BRAWLEY  and  PURNELU 
District  Judges. 

GOFF,  Circuit  Judge.  This  appeal  is  from  a  decree  rendered  by  the 
District  Court  of  the  United  States  for  the  District  of  Maryland  against 
the  respondents  below  for  wages  due  the  libelant  as  master  of  the  steam- 
ship Salamanca,  as  well  as  for  board  bills  and  passage  money  from  the 
port  of  his  discharge  back  to  the  port  of  shipment.  The  libelant,  who 
had  been  master  of  said  steamship  more  than  two  years,  was  discharged 
at  Manila  on  September  12,  1902.  The  Lomterd  Steamship  Com- 
pany, Limited,  was  the  owner  of  said  steamship,  and  John  White  was 
managing  owner  thereof.  The  master  claimed  in  his  libel  that  he  was 
entitled  to  have  his  passage  paid  to  New  York  City,  where  he  was 
employed,  and  wages  up  to  the  date  of  his  arrival  at  that  port,  as  he 
was  dismissed  abroad;  that  soon  after  being  so  employed  he  took 
charge  of  said  steamship,  and  remained  in  command  of  her  until  dis- 
missed ;  that  on  being  so  discharged  he  proceeded  with  all  dispatch  to 
the  said  port  of  New  York,  where  he  arrived  December  22,  1902; 
that,  in  addition  to  the  sum  so  due  him  as  wages,  he  paid  his  passage 
money  home,  and  that  he  also  paid  for  his  board  and  lodging  in  Manila, 
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and  for  fees,  medicine,  and  attendance  in  a  hospital  at  that  point ;  that 
the  owners  of  said  ship  refused  to  pay  him  said  sums  so  due  him ;  and 
that  he  placed  his  damages  at  $1,250. 

The  respondents  claimed  that  the  master  was  discharged  because  of 
his  incompetency,  and  on  account  of  his  careless  management  of  the 
steamer,  and  also  for  the  reason  that  he  was  habitually  intoxicated. 
They  charged  that  because  thereof  the  steamer  was  damaged  by  being 
stranded  on  a  reef  in  the  harbor  of  Masinloc,  to  the  great  loss  of  the 
owners,  and  that  there  was  nothing  due  him  by  them  on  account  of 
wages,  or  for  any  other  cause  whatsoever.  Much  testimony  was  taken 
and  considerable  documentary  evidence  introduced,  when  the  court 
below,  on  a  hearing,  rejected  the  libelant's  claim  for  expenses  incurred 
because  of  his  sickness  in  Manila,  but  allowed  his  wages  as  master, 
as  claimed  by  him,  and  also  his  traveling  expenses  from  Manila,  the 
place  of  his  discharge,  to  New  York,  the  port  of  his  shipment. 

The  appellee  did  not  prove  that  he  had  been  employed  as  master  for 
any  parncular  voyage,  nor  for  any  special  period  of  time.  The  steam- 
er sought  employment  wherever  it  could  be  obtained,  and  at  the  time 
the  master  was  discharged  it  was  under  charter  for  use  in  Philippine 
and  Chinese  ports. 

The  owners  of  the  steamship  had  the  right  to  remove  the  master 
at  any  time,  and  that  without  assigning  any  cause,  and  without  being 
liable  for  damages,  unless  they  had,  by  the  terms  of  their  contract  with 
him,  yielded  that  right,  which  it  seems  they  did  not  do.  The  absolute 
right  of  the  owners  of  such  a  vessel  to  remove  the  master,  with  or  with- 
out cause,  is  incontestable.  Montgomery  v.  Wharton,  2  Pet.  Adm. 
397,  Fed.  Cas.  No.  9,737 ;  Clayton  v.  Schooner  Eliza  B.  Emory  (C.  C.) 
4  Fed.  342 ;  Montgomery  v.  Henry  et  al.,  1  Dall.  50,  1  L.  Ed.  32,  1 
Am.  Dec.  223. 

It  is  quite  clear  from  the  evidence  that  the  master  was  to  be  returned 
to  New  York  at  the  end  of  his  employment,  and  consequently  he  is 
entitled  to  be  reimbursed  the  expenses  incurred  by  him  for  that  pur- 
pose. The  sum  paid  by  the  master  for  hospital  and  medical  charges 
were  because  of  sickness  from  which  he  suffered  subsequent  to  his  dis- 
charge, and,  even  if  the  rule  applied  that  a  seaman  taken  sick  while 
in  the  service  is  entitled  to  medical  attention  at  the  expense  of  the  ship, 
it  would  not  cover  this  case,  where  the  sickness  did  not  occur  while 
he  was  in  the  service. 

In  our  opinion,  the  testimony  does  not  sustain  the  allegations  in  the 
answer  that  the  master  was  either  careless  or  incompetent,  nor  does 
it  show  that  he  was  habitually  intoxicated.  So  far  as  the  grounding 
of  the  vessel  on  the  coral  reef  in  the  harbor  of  Masinloc  is  concerned, 
the  testimony  fails  to  show  either  negligence  or  misconduct  on  his  part, 
and  the  only  witness  examined  who  was  with  him  at  the  time  of  the 
accident  expressly  denies  that  he  was  intoxicated.  He  had  the  services 
of  a  pilot  when  he  entered  that  harbor — ^a  native  pilot,  whose  services 
he  was  not  permitted  to  retain.  There  was  no  chart  of  the  harbor, 
nor  buoys,  and  no  lights  in  it,  and  no  marks  of  any  kind  except  natural 
objects.  He  had  never  been  in  the  harbor  before.  He  requested  that 
a  pilot  take  him  out,  and  the  agent  of  the  charterer  furnished  one  for 
that  purpose — one  who  had  surveyed  the  harbor,  and  who  was  supposed 
67C.C.A.— 28 
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to  be  thoroughly  competent.  While  there  is  some  conflict  in  the  testi- 
mony between  the  master  and  this  pilot  as  to  what  occurred  at  the  time 
of  the  grounding  of  the  vessel,  we  find  nevertheless  from  it  that  the 
accident,  if  not  caused  by  the  mistake  of  the  pilot,  was  the  result  of  an 
error  of  judgment  on  the  part  of  the  master.  The  master  had  had  ex- 
perience for  many  years  on  the  sea ;  he  had  been  in  the  service  of  tfie 
appellants  for  a  long  time;  and  evidently  possessed  their  esteem  and 
confidence ;  and  his  good  faith  and  discretion  should  not  be  questioned 
simply  because  of  the  unfortunate  results  attending  the  sailing  of  the 
vessel  from  Masinloc  Harl)or.  In  order  to  sustain  the  charge  of  in- 
competency against  the  master,  the  evidence  should  be  clear  and  satis- 
factory ;  the  onus  probandi,  as  a  matter  of  course,  being  on  the  owner. 
The  Camilla,  Swabey,  312;  The  Atlantic,  9  Jur.  N.  S.  183. 

Finding  as  we  do  that  there  was  not  either  negligence  or  misconduct 
on  the  part  of  the  master,  it  follows  that  there  was  no  forfeiture  of  the 
wages  due  him,  and  that  the  respondents  were  not  entitled  to  recoup 
against  him  the  damages  claimed  by  them  to  have  been  causeM  on  ac- 
count of  the  grounding  of  the  vessel. 

The  weight  of  the  testimony  shows  that  the  master  was  entitled 
to  recover  his  wages  from  the  time  of  his  discharge  to  the  time  he 
reached  the  port  of  New  York,  and  also  his  necessary  traveling  ex- 
penses while  making  that  journey. 

The  assignments  of  error  are  without  merit,  and  the  decree  appealed 
from  is  affirmed. 


(184  Fed.  844.) 

HOFFMAN  ▼.  WILSON. 

(Circalt  Gourt  of  Appeals,  Third  Circuit    Jannaiy  16>  1905.) 

No.  6a. 
On  Rehearing. 
For  former  opinion,  see  130  Fed.  694,  6o  C  C.  A.  14. 

PER  CURIAM.  Since  the  reargument  this  case  has  <igatn  re- 
ceived the  attentive  consideration  of  the  court,  with  the  result  that 
the  judges  respectively  adhere  to  their  views  as  heretofore  expressed. 
130  Fed.  694,  65  C.  C.  A.  14.  Therefore  the  judgment  of  reversal 
stands  as  heretofore  announced,  upon  the  opinion  of  the  majority 
of  the  court  on  file. 
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(134  Fed.  839.) 

EDINBURG  COAL  CO.  ▼.  HUMPHREYS.  Judga 

(Circuit  Court  of  Appeals,  Seventh  Circuit.    January  3,  1905.) 

No.  1,129. 

1.  Mandamus— Judicial  Action— Necessity  of  Demand  and  Refusal. 

A  writ  of  mandamus  will  not  be  granted  to  compel  action  by  a  court 
for  which  no  application  has  been  made  to  such  court 

[Ed.  Note. — For  cases  In  point,  see  vol.  33,  Cent  Dig.  Mandamus,  S§  44- 
46.] 

2.  Same— Nature  and  Grounds. 

The  appointment  of  a  receiver  for  a  corporation,  with  power  to  borrow 
money,  on  the  filing  of  a  petition  in  involuntary  bankruptcy  against  the 
corporation,  is  within  the  jurisdiction  of  the  Distrct  Court,  and  neither 
the  validity  of  such  an  order  nor  the  effect  thereon  of  a  subsequent  dis- 
missal of  the  petition  on  a  finding  that  the  corporation  was  not  subject 
to  bankruptcy  proceedings  can  be  reviewed  or  determined  by  the  Circuit 
Court  of  Appeals  on  an  application  for  a  writ  of  mandamus. 

Mandamus.     On  demurrer  to  petition. 

The  petition  here  represents  that  upon  a  petition  filed  in  the  bankruptcy 
side  of  the  District  Court  of  the  United  States  for  the  Southern  District  of 
Illinois,  to  adjudge  the  relator  an  involuntary  bankrupt,  and  the  resistance 
of  the  relator,  that  it  was  not  a  company  engaged  principally  in  mercantile 
imrsuits,  an  order  was  entered  finding  that  the  court  had  no  jurisdiction  to 
declare  the  relator  a  bankrupt ;  sustaining  a  demurrer  to  the  petition ;  and 
dismissing  the  petition. 

The  petition  in  the  District  Court  to  have  the  relator  declared  a  bankrupt, 
was  filed  on  the  fifteenth  day  of  June,  1900,  and  the  order  of  dismissal  was 
not  entered  until  the  sixth  day  of  February,  1903.  In  the  meantime,  a  re- 
f-eiver  pendente  lite  was  appointed  to  control  and  manage  the  property ;  who 
was  directed  to  issue  receiver's  certificates  to  the  amount  of  five  thousand 
dollars,  bearing  interest  at  six  per  cent  and  to  borrow  money  upon  the  same. 

The  petition  in  this  court  further  represents  that  the  money  was  raised; 
that  the  receiver  is  still  in  possession  of  the  property' ;  and  that  the  District 
Com^  is  now  entertaining  a  petition  for  the  sale  of  the  property,  to  answer 
to  the  obligations  Incurred  by  the  receiver  in  the  issuance  of  the  certificates. 
The  petition  prays  for  a  writ  of  mandamus  directed  to  the  respondent,  com- 
manding him  forthwith  to  make  such  orders  and  entries  as  may  be  pi*oper, 
and  necessary,  to  enforce  its  judgment  of  dismissal;  to  restore  to  the  peti- 
tioner completely  and  entirely,  the  property  without  loss  or  diminution ;  and 
for  such  other  order  as  may  be  made  in  the  premises. 

To  this  petition  the  respondent  has  demurred  upon  the  following  grounds, 
among  others:  That  no  proper  application  has  been  made  by  the  relator  to 
the  respondent  to  take  the  action  asked  for  by  the  former,  and  no  unwarrant- 
able refusal  to  so  act  is  shown ;  that  the  relator  does  not  show  that  he  has  a 
clear  legal  right  to  the  performance  of  the  alleged  duty  at  the  hands  of  the 
respondent;  that  it  does  not  appear  that  the  law  affords  no  other  adequate 
and  specific  remedy ;  that  the  relator  has  other  adequate  and  specific  remedy ; 
and  that  the  relator  has  slept  upon  its  rights  for  an  unreasonable  length  of 
time. 

John  M.  Dickson,  for  relator. 

Clinton  L.  Conkling  and  James  M.  Graham,  for  respondent. 

Before  JENKINS,  GROSSCUP,  and  BAKER,  Circuit  Judges. 

GROSSCUP,  Circuit  Judge  (after  stating  the  facts).  Were  the  pro- 
ceedings in  the  District  Court  coram  non  judice,  the  relator's  petition 
would  fail  because  of  want  of  application  to  the  District  Court  before 
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the  presentation  of  the  petition  here.  Were  this  the  correct  view  of 
the  relation  of  the  District  Court  to  the  relator,  the  petition  for  man- 
damus would  be  analogous  to  a  writ  of  replevin,  or  a  suit  in  detention, 
looking  to  the  delivery  of  the  property.  In  no  such  suit  is  a  writ  ever 
issued  until  demand  has  been  made  upon  the  party  withholding  the 
property.  Under  no  view  of  this  case,  then,  can  this  petition,  on  its 
present  averments,  be  sustained. 

But  we  do  not  think  that  the  receivership  proceedings  in  the  Dis- 
trict Court  were  coram  non  judice.  Whether  the  relator  was  a  com- 
pany engaged  principally  in  mercantile  business  or  not-^— and  whether, 
pending  such  determination,  a  receiver  should  have  been  appointed,  with 
authority  to  borrow  money — were  judicial  questions  properly  within 
the  jurisdiction  of  the  District  Court,  in  the  first  instance,  to  determine. 
So  also,  what  effect  the  order  of  dismissal  should  be  held  to  have  upon 
the  receivership  proceedings  pending  such  order,  is  itself  a  judicial 
question  to  be  determined  according  to  legal  principle,  and  primarily, 
by  the  District  Court.  Blake  v.  McClung,  172  U.  S.  239,  19  Sup.  Ct 
165,  43  L.  Ed.  432;  In  re  Blake  et  al.,  175  U.  S.  114,  20  Sup.  Ct.  42, 
44  L.  Ed.  94.  Questions  of  this  character  cannot  be  re\^sed  in  this 
court  by  a  writ  of  mandamus.  They  must  come  up  through  the  regular 
channels  of  appeal  and  error. 

The  demurrer  of  the  respondent  is  sustained,  and  the  petition  of  the 
relator  is  dismissed. 


(134  Fed.  840.) 

.     RUSSELL  et  al.  v.  RUSSELL. 

(Circuit  CJourt  of  Apiieals,  Tbird  Circuit    February  1,  1905.) 

No.  32. 

Res  Judicata— Matters  Concluded  by  Decree— Effect  of  Affirmance  on 
Other  Grounds. 

A  question  expressly  determined  by  a  court  of  equity,  who^e  decree  is 
affirmed  on  appeal,  is  res  Judicata  between  tbe  parties,  aitbou^li  such 
question  was  not  considered  by  the  appellate  court,  whose  affirmance 
was  based  on  other  grounds. 

[Ed.  Note. — For  cases  in  point,  see  vol.  30,  Cent  Dig.  Judgment,  H  1026, 
1156.] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  New  Jersey. 

For  opinion  below,  see  129  Fed.  434. 

Walter  H.  Bacon  and  Robert  H.  McCarter,  for  appellants. 
John  H.  Hazleton,  for  appellee. 

Before  ACHESON,  DALLAS,  and  GRAY,  Circuit  Judges. 

DALLAS,  Circuit  Judge.  The  conclusion  we  have  reached  upon 
the  question  raised  by  the  seventh  specification  of  error  is  determinative, 
and  no  other  will  be  considered.  The  Circuit  Court  adjudged  that  a 
certain  indenture  of  antenuptial  agreement,  dated  November  22,  1892, 
between  John  Russell  of  the  first  part,  Herschell  Mulford  of  the  second 
part,  and  Lottie  R.  Brown  of  the  third  part,  was  "void  and  of  no 
effect,"  and  ordered  "tliat  the  same  be  delivered  up  to  be  canceled." 
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In  a  case  in  which  the  parties  were  the  same  as  in  this  one,  and  in  which 
the  same  relief  was  prayed,  the  Court  of  Chancery  of  New  Jersey  had 
previously  entered  a  final  decree  (47  Atl.  37)  dismissing  the  bill,  and  the 
learned  judge  below  was  of  opinion  that  if  that  decree  had  not  been 
appealed  from  it  would  have  precluded  the  complainant  from  maintain- 
ing this  suit.     He  said : 

"The  vice  cbancellor,  ♦  ♦  ♦  taking  the  evidence  of  the  agreement  as  a 
matter  of  lndei)endent  and  alternative  relief,  passed  upon  It,  and  decided 
adversely  to  the  complainant's  rights.  If.  then,  the  case  stood  on  his  rulings, 
she  would  be  imquestionably  concluded  by  them." 

Thus  far  he  was  clearly  right.    He  added,  however: 

"But  the  appeal  removed  the  case  In  Its  entirety  to  a  higher  court,  and  It  Is 
the  judgment  there  rendered  that  must  control ;  which  has  to  be  determined 
by  the  views  expressed  by  the  court  in  the  opinion  filed." 

We  are  unable  to  concur  in  this  latter  statement,  and,  as  the  decision 
of  the  court  below  upon  the  vital  question  of  res  judicata  was  founded 
upon  it,  we  are  constrained  to  hold  that  its  decree  was  erroneous.  The 
judgment  in  Turley  v.  Turley,  85  Tenn.  251,  1  S.  W.  891,  does  not  sup- 
port it.  In  that  case  there  had  been  a  reversal,  whereas  the  decree  of 
the  New  Jersey  court,  with  which  this  case  is  concerned,  was  affirmed. 
In  the  one  instance  the  judgment  relied  upon  had  been  revoked  and 
annulled,  while  in  the  other  it  had  not  ceased  to  exist,  but  had  been  ex- 
pressly continued  in  force.  It  was  a  subsisting  judgment  of  a  court 
of  competent  jurisdiction.  It  was  rendered  in  a  proceeding  between 
the  same  parties,  and  it  decided,  on  the  merits,  the  point  sought  to  be 
again  controverted.  It  determined,  not  merely  for  that  case,  but  for 
all  cases  between  the  same  parties,  that  the  instrument  which  the  court 
below  adjudged  to  be  void  and  of  no  effect  was  a  valid  and  effective 
one.  Wilson's  Executors  v.  Dean,  121  U.  S.  531,  7  Sup.  Ct.  1004,  30 
L.  Ed.  980;  Lyon  v.  Mfg.  Co.,  125  U.  S.  698,  8  Sup.  Ct.  1024,  31  L. 
Ed.  839 ;  Hughes  v.  U.  S.,  71  U.  S.  237,  18  L.  Ed.  303  ;  Baird  v.  U.  S., 
96  U.  S.  432,  24  L.  Ed.  703 ;  Nesbit  v.  Riverside  District,  144  U.  S. 
618, 12  Sup.  Ct.  746,  36  L.  Ed.  562 ;  Johnson  Co.  v.  Wharton,  152  U. 
S.  256,  14  Sup.  Ct.  608,  38  L.  Ed.  429 ;  Westcott  v.  Edmunds,  68  Pa. 
34. 

For  this  reason  the  decree  of  the  Circuit  Court  must  be  reversed,  and 
the  cause  be  remanded  to  that  court,  with  direction  to  dismiss  the  bill 
of  complaint,  with  costs. 

It  is  so  ordered. 


(134  Fed.  841.) 

UNITED  STATES  v.  WINTER  &  SMILLIB. 

(Circuit  Court  of  Appeals,  Second  Circuit    December  7,  1904.) 

No.  595  (2851). 

Customs  Duties— Ci^assification— Buffalo  Hides— Cattle, 

The  hide  of  the  mud  bufTalo  of  the  Straits  Settlements,  an  animal 
killed  in  the  chase,  is  not  within  the  provision  for  "hides  of  cattle"  in 
Tariff  Act  July  24,  1897,  c.  11,  |  1,  Schedule  N,  par.  437,  30  Stat  151 
[U.  S.  Comp.  St  1901,  p.  16761,  but  is  free  of  duty  under  section  2,  Free 
List,  par.  664,  30  Stat.  194  [U.  S.  Comp.  St  1901,  p.  1688],  covering 
"hides  not  specially  provided  for." 
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Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

The  decision  in  question  reversed  a  decision  of  the  Board  of 
General  Appraisers,  which  had  aflSrmed  the  assessment  of  duty  by 
the  collector  of  customs  at  the  port  of  New  York  on  merchandise 
imported  by  Winter  &  Smillie.  This  merchandise  consisted  of  buf- 
falo hides,  which  were  classified  under  the  provision  for  "hides  of 
cattle,"  in  Tariff  Act  July  24,  1897,  c.  11,  §  1,  Schedule  N,  par.  43T. 
30  Stat.  161  [U.  S.  Comp.  St.  1901,  p.  16761,  and  which  the  importers 
contended  was  free  of  duty  under  section  2,  Free  List,  par.  664,  30  Stat 
194  [U.  S.  Comp.  St.  1901,  p.  1688],  as  "hides  not  specially  pro- 
vided for."  The  ground  of  this  contention  was  that  the  particular 
kind  of  buffaloes  from  which  the  hides  were  taken  are  not  "cattle,** 
within  the  meaning  of  said  paragraph  437,  and  that  therefore  the 
hides  fall  within  the  provisions  of  paragraph  664. 

The  evidence  in  the  case  was  to  the  effect  that  the  hides  in  ques 
tion  were  taken  from  the  mud  buffalo  of  the  Straits  Settlements, 
an  animal  that  is  killed  in  the  chase. 

Compare  Rossbach  v.  U.  S.,  122  Fed.  1020,  57  C.  C.  A.  678,  affirm- 
ing (C.  C.)  116  Fed.  781. 

D.  Frank  Lloyd,  Asst.  U.  S.  Atty. 
Frederick  W.  Brooks,  for  importers. 

Before  WALLACE,  LACOMBE,  and  COXE,  Circuit  Judges. 

At  the  conclusion  of  the  argument  the  decision  of  the  Circuit 
Court  was  affirmed  in  open  court,  without  opinion ;  the  merchandise 
being  held  to  be  free  of  duty  as  contended  by  the  appellees. 


(184  Fed.  842.) 

CHRISTOPHER  et  al.  v.  NORVELL. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    January  24,  1905.) 

No.  1,414. 

National  Banks— Mabbied  Woman  as  Stockholdeb— LiABiLmr  fob  Assess- 
ments*. 

A  married  woman,  who  was  a  stockholder  In  a  national  bank  at  the 
time  it  became  Insolvent,  is  subject  to  the  statutory  liability  for  an  as- 
seHsment  made  thereon,  at  least  in  the  absence  of  any  state  statute  dis- 
abling her  from  owning  the  stock  in  her  own  right. 

[Ed.  Note.— For  cases  in  point,  see  vol.  6,  Cent.  Dig.  Banks  and  Bank- 
ing, S  921. 

Who  are  liable  as  shareholders  in  national  banks,  see  notes  to  Beal 
V.  Essex  Sav.  Bank.  15  C.  0.  A.  130 ;  Earle  v.  Carson,  46  C.  C.  A.  503.1 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Florida. 

H.  H.  Buckman,  for  plaintiffs  in  error. 
Duncan  U.  Fletcher,  for  defendant  in  error. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 
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PER  CURIAM.  The  plaintiflf  in  error,  Henrietta  S.  Christopher, 
wife  of  John  G.  Christopher,  was  a  stockholder  in  the  First  National 
Bank  of  Florida,  and  as  such  stockholder  was  liable  under  the  statutes 
of  the  United  States  for  the  assessment  made  by  the  Comptroller  of  the 
Currency  on  the  stockholders  of  said  bank.  See  sections  6151-5234, 
Rev.  St.  U.  S.  [pages  3465-3507,  U.  S.  Comp.  St.  1901].  Even  if  a 
defense  on  such  line  would  avail  the  plaintiff  in  error,  we  find  nothing 
in  the  laws  of  Florida  disabling  married  women  from  owning  in  their 
own  right  stock  in  national  banking  associations  and  incurring  the  lia- 
bilities resulting  therefrom.  On  the  whole  case  we  conclude  there  was 
no  error  in  the  judgment  of  the  Circuit  Court.  See  Keyser  v.  Hitz, 
133  U.  S.  139,  10  Sup.  Ct.  290,  33  L.  Ed.  531.  And  we  say,  as  said 
by  the  Supreme  Court  in  that  case : 

"But  the  question  as  to  what  property  may  be  reached  In  the  enforcement 
of  such  Judgment  Is  not  before  us,  and  we  express  no  opinion  on  it" 

The  judgment  of  the  Circuit  Court  is  affirmed 


(134  Fed.  833.) 

BICKMORE  GALL  CURE  CO.  v.  KARNS  et  al. 

(Circalt  Court  of  Appeals,  Third  Circuit    February  1,  1905.) 

No.  14. 

L  Unfaib  Competition — Imitation  of  Labels  and.  Dress  of  Goods. 

Where  two  persons  are  engaged  in  selling  like  goods,  while  neither  can 
acquire  the  exclusive  right  to  aptly  designate  and  describe  them,  or  to 
attractively  present  them  for  sale,  with  appropriate  directions  for  their 
use,  neither  has  the  right  to  do  any  of  those  things  in  such  manner  as 
to  mislead  purchasers  into  the  belief  that  his  goods  are  those  of  his  com- 
petitor ;  and,  where  It  is  shown  that  the  resemblances  in  such  particulars 
are  so  calculated  to  mislead  that  they  can  reasonably  be  accounted  for 
only  on  the  hypothesis  of  simulation  and  design,  a  case  of  unfair  com- 
petition is  made  out,  which  entitles  the  older  dealer  to  an  injunction, 
even  though  actual  deception  is  not  shown. 

[Ed.  Note. — For  cases  In  point,  see  vol.  46,  Cent.  Dig.  Trade-Marks  and 
Trade-Names,  §§  78-86. 

Unfair  competition,  see  notes  to  Scheuer  ▼.  Muller,  20  O.  0.  A.  165; 
Lare  v.  Harper  &  Bros.,  30  C.  .C.  A.  376.] 

2.  Same. 

The  boxes,  cartons,  labels,  and  advertising  matter  used  by  complain- 
ant and  defendants  In  the  sale  of  their  re8i)eotive  remedies  for  galls  on 
horses  and  cattle  Tveld  to  disclose  such  similarity  as  to  evidence  a  design 
to  deceive  purchasers  on  the  part  of  defendants,  who  entered  the  business 
after  complainant's  remedy  had  become  generally  known,  and  to  consti- 
tute unfair  competition. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  West- 
em  District  of  Pennsylvania. 
For  opinion  below,  see  126  Fed.  573. 

J.  F.  Gould  and  Edmund  Wetmore,  for  appellant. 
S.  S.  Mehard  and  John  G.  Johnson,  for  appellees. 

Before  ACHESON,  DALLAS,  and  GRAY,  Circuit  Judges. 

DALLAS,  Circuit  Judge.    This  is  an  appeal  from  a  decree  dis- 
missing a  bill  in  equity  which  charged  the  defendants  (here  the 
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appellees)  with  infringement  of  certain  trade-marks  adopted  and 
registered  by  the  complainant  (here  the  appellant)  for  use  upon 
its  "gall  cure,"  and  also  with  unfair  competition  in  trade  with 
respect  to  that  commodity.  Whether  the  first-mentioned  ground 
for  relief  was  established  need  not  be  decided,  for,  in  our  opinion, 
the  evidence,  in  its  entirety,  at  least  made  out  a  case  of  unfair  com- 
petition, and  nothing  more  was  requisite  to  the  maintenance  of  the 
suit. 

A  brief  statement  of  the  more  important  facts  which  the  record 
discloses  is  necessary  to  a  just  consideration  of  the  rights  of  the 
respective  parties.  About  20  years  ago,  Abiel  P.  Bickmore  put 
his  gall  cure  upon  the  market.  He  manufactured  and  sold  it,  but 
not  very  extensively,  until  about  January,  1892,  when  he  transfer- 
red to  the  appellant  all  his  rights  therein  or  connected  therewith ; 
and  that  corporation  succeeded  him  in  the  business,  and  has  since 
actively  prosecuted  it.  Early  in  the  year  1897  the  appellees  en- 
tered the  field  by  distributing  a  circular  advertising  their  gall  cure. 
Mr.  Alexander  S.  Karns  himself  has  testified  that  this  circular  was 
copied,  to  a  material  extent,  from  the  circular  and  other  publica- 
tions of  the  appellant ;  and  there  can  be  no  doubt,  as  was  said  by 
the  learned  judge  below,  "that  his  originally  contemplated  purpose 
was  to  use  the  phraseology  of  commendation  and  description  long 
used  by  complainant."  The  appellant  promptly  gave  notice  that 
this  was  an  invasion  of  its  rights,  and  thereupon  the  appellees  os- 
tensibly undertook  to  designate,  describe,  and  dress  their  product 
in  such  manner  as  to  prevent  purchasers  exercising  such  care  as  is 
ordinarily  taken  in  buying  articles  of  that  sort  from  accepting  it 
as  being  that  of  the  appellant.  This  we  are  asked  to  believe  was 
in  good  faith  intended,  but  we  find  it  impossible  to  do  so.  If  it  had 
been  really  purposed  to  distinguish  the  appellees'  gall  cure  from  that 
of  the  appellant,  that  purpose  might  have  been  accomplished  with- 
out any  curtailment  of  the  right  of  the  appellees  to  suitably  name 
and  characterize  their  own.  But  the  fact  is,  as  the  evidence  has 
convinced  us,  that  the  object  actually  in  view  was  not  to  obviate 
confusion,  but  to  escape  responsibility  for  causing  it.  Undoubted- 
ly, where  two  persons  are  engaged  in  selling  like  goods,  neither  of 
them  has  or  can  acquire  the  exclusive  privilege  to  aptly  designate 
and  describe  them,  or  to  attractively  present  them  for  sale,  with 
appropriate  directions  for  their  use.'  But  neither  of  them  has  the 
right  to  do  any  of  these  things  in  such  manner  as  insidiously  to 
mislead  purchasers  into  the  belief  that  his  wares  are  those  of  his 
competitor;  and  we  cannot  agree  that  the  resemblances  in  desig- 
nation, description,  presentment,  and  directions  which  are  com- 
plained of  in  this  case  "may  fairly  be  attributed  to  the  fact  that 
both  parties  sell  remedies  of  the  same  kind,  and  intended  to  accom- 
plish the  same  result."  They  exhibit  something  more  than  a  fam- 
ily likeness.  Mutuality  of  relationship  to  the  same  kind  of  thing 
does  not  suffice  to  account  for  them,  and,  except  upon  the  hypoth- 
esis of  simulation  and  design,  their  adaptation  to  mislead  would  be 
inexplicable.  The  two  preparations  themselves  are  alike  in  ap- 
pearance, but  this  may  arise  from  their  being  composed  of   like 
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ingredients,  and  therefore  would  not  alone  be  sufficient  to  warrant 
the  inference  of  fraudulent  intent.  But  the  fact  that  they  are  sa 
nearly  the  same  in  color  and  consistency  as  scarcely,  if  at  all,  to  be 
distinguishable  by  inspection  or  use,  is  not  without  pertinency,, 
because,  by  reason  of  that  fact,  a  lesser  degree  of  similarity  in  the 
devices  attending  their  sale  is  sufficient  to  induce  the  beliief  that 
they  have  a  common  origin,  than  would  have  been  requisite  if  the 
substances  themselves  had  been  obviously  different.  The  appel- 
lant spent  a  considerable  sum  in  advertising,  and  had  finally  suc- 
ceeded in  establishing  a  profitable  trade,  when  the  appellees  at- 
tempted to  appropriate  the  phraseology  which  it  had  long  used,. 
and  so  to  reap  the  benefit  of  its  efforts  and  expenditures.  They 
learned  that  the  law  would  not  permit  this  to  be  done,  and  then 
they  made  some  changes;  but  they  were  only  colorable.  The 
wrongful  purpose  was  neither  abandoned  nor  hindered.  It  was  on- 
ly more  speciously,  but  still  potently,  pursued.  In  consequence 
of  its  long-continued  use  of  the  picture  of  a  working  horse,  in  con- 
nection with  the  phrase,  "Be  sure  to  work  the  horse,"  the  appel- 
lant's remedy  had  become  well  known  as  "Work  the  Horse  Gall 
Cure"  before  the  appellees  applied  to  their  remedy  the  picture  of 
iour  working  horses  in  connection  with  the  words  "Four  Horse 
Gall  Cure,'*  and  the  phrase  "Always  work  the  horse  while  using  the 
cure."  These  matters,  with  some  slight  and  unimportant  varia- 
tions, prominently  appear  upon  their  several  packages,  circulars, 
display  cards,  and  directions.  Their  larger  boxes,  in  which  the 
smaller  ones  are  delivered  to  dealers,  are  of  substantially  the  same 
size,  and  of  exactly  the  same  shape,  as  those  of  the  appellant.  Both 
are  yellow  or  yellowish  in  color;  and  the  smaller  boxes,  in  which 
the  respective  salves  are  sold  at  retail,  present  like  features  of  cor- 
respondence.- It  is  not  practicable  to  reproduce  the  several  pack- 
ages and  publications  of  the  respective  parties,  and,  without  doing 
so,  it  would  be  difficult  to  convey  an  adequate  impression  of  the 
significance  of  the  particular  points  of  resemblance  which  they 
display.  But  this  need  not  be  attempted,  for  the  true  question  is 
not  whether  the  boxes,  circulars,  advertisements,  and  directions 
of  the  appellees  are,  in  their  details,  the  same,  or  nearly  the  same, 
as  those  of  the  appellant,  but  whether  the  general  effect  produced 
by  those  of  the  appellees  is  such  as  would  be  likely  to  lead  ordinary 
purchasers  to  accept  their  gall  cure  as  being  that  of  the  appellant; 
and  our  consideration  of  the  evidence,  and  especially  of  the  ex- 
hibits, has  irresistibly  led  us  to  the  conclusion  that  it  is.  The  com- 
plainant would  have  been  entitled  to  protection  against  the  attempt 
to  deprive  it  of  its  trade  or  customers  even  if  it  had  not  proved 
that  such  attempt  had  been  successful.  McLean  v.  Fleming,  96 
U.  S.  252,  24  L.  Ed.  828.  The  means  devised  to  that  end  were  well 
calculated  to  mislead,  and  it  was  not  essential  that  any  particular 
person  should  have  been  actually  misled.  Scheuer  v.  Muller,  74 
Fed.  225,  20  C.  C.  A.  161 ;  Swift  &  Co.  v.  Brpnner  (C.  C.)  125  Fed. 
826.  But  we  may  add,  without  referring  to  the  testimony  in  detail, 
that  we  think  it  sufficiently  shows  that,  in  at  least  some  of  the  in- 
stances to  which  it  relates,  the  object  designed  was  accomplished. 
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The  decree  of  the  circuit  court  is  reversed,  and  the  cause  will  be 
remanded  to  that  court  for  further  proceedings  in  pursuance  of  this 
determination,  and  in  conformity  with  the  foregoing  opinion. 


(184  Fed.  836.) 

PACIFIC  LUMBER  CO.  v.  MOFFAT. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    December  5,  1901) 

Na  1,973. 

Pbincipai.  and  Agent— Powebs  of  Agent— Contract  in  Fbaxjd  of  Prin- 
cipal. 

Defendant's  agent  in  charge  of  a  lumber  yard,  porsnant  to  an  agree- 
ment between  him  and  an  agent  for  plaintiff,  signed  an  order  on  plaintiff 
In  defendant's  name  for  a  large  quantity  of  shingles  at  prices  In  excess 
of  the  market  price,  the  purpose  being  to  compel  defendant  without  his 
knowledge  to  pay  a  debt  due  plaintiff  by  a  former  owner  of  the  yard, 
which  was  insolvent  The  order  was  accepted  by  plaintiff's  agent,  and 
placed  in  escrow  to  be  delivered  when  defendant's  manager  should  quit 
his  employment,  but,  so  far  as  shown,  it  was  never  delivered.  Held,  that 
defendant's  manager,  howev^  broad  his  authority  In  the  management 
of  the  business,  had  no  power  to  bind  him  to  pay  the  debt  of  another; 
and  that  the  order,  never  having  been  ratified  by  defendant,  was  wholly 
fraudulent  and  void,  and  would  not  support  an  action  to  recover  damages 
for  its  breach,  although  defendant's  manager  without  his  knowledge  had 
accepted  and  paid  for  certain  shipments  thereunder. 

[Ed.  Note. — For  cnses  in  point,  see  vol.  40,  Cent  Dig.  Principal  and 
Agent,  H  313,  314,  580-592.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Colorado. 

The*  Pacific  Lumber  Con  :>any,  plaintiff  in  error,  and  plaintiff  below,  is  a 
ralifomia  corporation  engaged  extensively  in  the  manufacture  and  sale  of 
redwood  lumber  and  shingles,  and  during  the  year  1897  had  made  large  sales 
of  such  products  to  the  Chicago  Lumber  Company  of  Denver,  which  at  the 
end  of  January,  1898,  was  indebted  to  the  plaintiff  in  about  the  sum  of  $2,- 
700.  On  January  31,  1898,  the  Chicago  Lumber  Company,  having  become  In- 
solvent, to  provide  for  the  payment  of  Its  indebtedness  to  a  Denver  bank 
of  which  the  defendant,  Moffat  was  a  managing  officer,  sold,  transferred, 
and  delivered  to  the  said  Moffat  its  entire  stock  of  lumber  and  shingles  and 
all  its  assets,  and  thereupon  the  said  Moffat,  as  successor  of  the  Chicago 
Lumber  Company,  engaged  in  the  business  of  dealer  in  lumber,  shingles,  and 
lumber  products  at  the  same  place  in  Denver,  and  employed  as  his  agent  in 
the  management  of  said  business  one  B.  F.  Vreeland,  who  had  been  one  of 
the  officers  of  the  Chicago  Lumber  Company,  and  in  the  general  charge  of  its 
business.  The  plaintiff,  upon  learning  of  the  insolvency  of  the  Chicago  Lum- 
ber Company  and  the  sale  of  its  entire  stock  in  trade  and  assets  to  the  de- 
fendant sent  L.  D.  McDonald,  its  agent  in  charge  of  its  Eastern  sales,  to 
Denver  to  endeavor  to  get  payment  or  security  for  the  said  indebtedness  of 
the  Chicago  Lumber  Company  to  the  plaintiff.  It  was  the  purpose  of  Moffat 
known  to  Vreeland,  to  soon  transfer  and  turn  over  to  a  new  corporation,  to 
be  formed  for  that  purpose,  the  stock  in  trade  and  business  of  dealing  in 
lumber  and  lumber  products  which  Moffat  was  then  carrying  on  in  his  own 
name.  The  plaintiff's  agent  McDonald,  conferred  with  Vreeland,  whom  he 
found  in  charge  of  the  defendants  business,  respecting  the  indebtedness  of 
the  Chicago  Lumber  Company  to  the  plaintiff,  and,  in  accordance  with  an 
agreement  then  made  between  said  McDonald  and  said  Vreeland,  a  written 
order  was  then  made,  dated  at  Denver,  February  12,  1808.  signed  "D.  H. 
Moffat  By  B.  F.  Vreeland,  Agent"  directing  the  Pacific  Lumber  Company 
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to  ship  and  charge  to  D.  H.  Moffat  or  his  Incorporated  successor,  Denver, 
Oolo.,  90  carloads  **Clear"  and  "Star  A  Star"  redwood  shingles,  averaging 
150,000  shingles  to  the  car,  at  the  prices  of  $2.40  per  thousand  for  "CJears'* 
and  $2.20  per  thousand  for  "Star  A  Star,"  delivered  at  Denver,  the  brands 
to  be  named  later;  terms,  60  days,  or  2  per  cent!  discount  for  cash.  This 
order  was,  in  writing  at  the  foot  thereof,  accepted  for  the  Pacific  Lumber 
Company  by  L.  D.  McDonald,  agent.  At  the  time  of  such  making  and  ac- 
ceptance of  said  order,  the  market  value  at  Denver  of  **Clear"  redwood  shin- 
gles was  $2.20  per  thousand,  and  of  "Star  A  Star"  redwood  shingles  $2  per 
thousand.  The  excess  of  20  cents  per  thousand  above  the  market  prices  at 
the  date  of  the  order  amounted  upon  the  whole  order  to  $2,700,  and  it  was 
the  expressed  purpose  and  intention  of  the  said  McDonald  and  said  Vree- 
land  to  thus  enable  the  plaintiff  to  obtain  from  Moffat,  over  and  above  the 
market  value  of  the  shingles  so  ordered,  the  whole  amount  owing  to  plaintiff 
by  the  Insolvent  Chicago  Lumber  Company.  The  said  order,  though  accept- 
ed as  aforesaid,  was  not  delivered,  but  was  put  in  a  sealed  envelope  and  in- 
closed in  a  letter  to  one  C.  R.  Johnson,  of  San  Francisco.  The  letter  is  as 
follows : 

"Denver,  Colo.,  Febry.  12,  1898. 
**C.  R.  Johnson,  Esqr.,  S.  F.,  Cal. — Dear  Sir :  We  enclose  in  sealed  envelope 
a  document  which  we  desire  to  place  In  your  hands  as  escrow  holder — to  be 
delivered  to  Pacific  Lumber  Co.  of  your  city  at  such  time  as  Mr.  Vreeland  may 
cease  his  connection  with  D.  H.  Moffat  or  his  successor  in  lumber  business 
in  Denver,  Colo.,  otherwise  to  hold  same  until  such  time  as  you  may  be  called 
upon  to  deliver  the  document  referred  to — to  either  party  on  an  order  signed 
by  both  the  parties  whose  signatures  are  appended.  B.  F.  Vreeland, 

"L.  D.  McDonald." 

The  defendant,  Moffat,  had  no  knowledge  nor  Information  of  the  making 
or  acceptance  of  said  written  order,  and  It  was  the  purpose  and  intention  of 
the  said  Vreeland  and  McDonald  to  keep  the  defendant  in  Ignorance  thereof 
ontll  such  order  should  be  delivered  to  the  plaintiff  by  said  Johnson  pursuant 
to  the  terms  and  directions  of  their  letter  to  said  Johnson  above  quoted. 

The  defendant,  Moffat,  gave  very  slight  attention  to  this  lumber  business 
at  Denver  during  the  time  it  was  carried  on  in  his  name,  but  it  was  prac- 
tically under  the  control  and  management  of  said  Vreeland,  who.  In  Moffat's 
name,  bought  of  plaintiff  several  Invoices  of  lumber  and  lumber  products, 
which  were  paid  for,  and,  among  them,  received  and  caused  to  be  paid  for 
four  car  loads  of  shingles  as  delivered  on  said  written  order.  About  April 
1,  1898,  Moffat's  lumber  business  and  lumber  stock  In  Denver  was  turned 
over  and  transferred  to  the  Chicago  Lumber  &  Manufacturing  Company,  a 
new  corporation,  of  which  said  Vreeland  became  president  and  manager. 

Later,  the  defendant  refused  plaintiff's  demand  that  he  receive  and  pay 
for  86  car  loads  of  shingles  at  prices  such  as  are  named  In  said  written  order, 
and  this  action  was  begun  to  recover  $4,515,  the  excess  of  the  prices  fixed 
in  said  written  order  above  the  market  price  of  the  same  shingles  at  Denver 
when  this  action  was  begun.  Defendant  had  never  authorized  nor  in  any 
way  ratified  the  said  written  order,  and  never  learned  of  Its  existence  until 
October,  1898,  and  was  not  fully  apprised  of  Its  terms  until  after  this  action 
was  begun. 

All  these  matters  appeared  In  the  testimony  Introduced  by  plaintiff  upon  the 
trial,  and  It  did  not  appear  that  said  written  order  had  ever  been  delivered  to 
the  plaintiff,  or  that  it  was  not  still  held  by  said  Johnson  as  directed  In  the 
above  quoted  letter  to  him.  After  plaintiff  had  rested,  the  jury,  under  the 
dhrectlon  of  the  court,  returned  their  verdict  for  the  defendant. 

J.  E.  Robinson  (William  H.  Jordan,  on  the  brief),  for  plaintiff  in 
error. 

Gerald  Hughes  (Charles  J.  Hughes,  Jr.,  on  the  brief),  for  defend- 
ant in  error. 

Before  SANBORN  and  HOOK,  Circuit  Judges,  and  LOCHREN, 
District  Judge. 
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LOCHREN,  District  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

The  order  by  Vreeland,  as  agent  of  defendant,  upon  plaintiff  for  90 
car  loads  of  shingles  at  prices  20  cents  per  thousand  above  the  then 
market  prices,  and  the  acceptance  of  the  order  by  McDonald  as  plain- 
tiff's agent,  was  the  means  then  devised  and  adopted  by  those  two 
persons  purposely  to  defraud  the  defendant  by  causing  him  to  pay  the 
indebtedness  of  about  $2,700  then  owing  to  plaintiff  by  the  insolvent 
Chicago  Lumber  Company,  in  which  debt  the  defendant  had  no  con- 
cern.    Vreeland's  authority  as  agent  to  purchase  and  sell  lumber  and 
shingles  and  to  manage  that  business  for  defendant,  however  generaU 
did  not  authorize  him  to  obligate  and  bind  his  principal  to  pav  the  debt 
of  another.     Mechem  on  Agency,  §§  307,  313,  392,  400.     'The  testi- 
mony of  plaintiff's  agent,  McDonald,  shows  clearly  that  this  was  the 
scheme  agreed  upon  between  these  persons,  and  that  they  figured 
carefully  the  amount  of  shingles  on  which  the  excess  price  of  20  cents 
per  thousand  would  cover  that  debt  of  the  Chicago  Lumber  Company, 
and  made  the  order  for  the  amount  of  shingles  which  would  accom- 
plish that  result.     The  personal  letter  of  McDonald  to  Vreeland  of 
August  19,  1898,  speaks  plainly  of  this  device.     The  alleged  contract 
upon  which  this  action  is  based  was  therefore  entered  into  by  defend- 
ant's agent  without  authority,  and  was  palpably  fraudulent  and  void  as 
to  defendant,  the  fraud  being  participated  in  by  plaintiff  through  its 
agent.     There  is  in  the  evidence  no  color  for  claiming  that  it  was 
ratified  by  defendant,  and,  indeed,  he  could  not  have  ratified  it,  as  he 
was  without  knowledge  of  its  terms  and  the  circumstances  under  which 
it  was  entered  into.     Plainly,  the  moving  purpose  for  entering  into  this 
contract  between  these  two  agents  was   to  defraud  the   defendant. 
There  is  nothing  in  the  case  to  indicate  that  the  business  of  defendant 
then,  or  for  any  reasonable  time  in  the  then  future,  could  call  for  such  a 
large  quantity  of  shingles,  if  they  could  be  had  at  or  even  somewhat 
below  the  then  market  price.     The  contract  was  indefinite  as  to  when 
they  were  to  be  delivered.     The  definite  matter  agreed  on  was  that 
defendant  should  be  made  to  pay  the  debt  of  the  insolvent  company. 
Not  only  was  all  knowledge  of  the  contract  kept  from  defendant,  but 
it  was  agre«d  that,  while  V reeland  should  continue  in  the  employ  of 
defendant  or  of  the  corporation  which  was  expected  soon  to  succeed 
him,  the  contract  should  not  be  delivered  to  the  plaintiff,  but,  unless 
sooner  called  in  by  order  signed  by  Vreeland  and  McDonald,  should 
remain  in  escrow  in  the  hands  of  Johnson,  to  whom  it  was  then  trans- 
mitted by  express,  and  in  whose  hands,  and  never,  so  far  as  appears, 
delivered  to  plaintiff,  it  still  remains.     This  secrecy  in  respect  to  the 
contract  for  the  sale  of  shingles  is  convincing  evidence  that  the  two 
agents  fully  appreciated  its  fraudulent  character.     Because  the  alleged 
contract  was  fraudulent  and  void,  and  because  it  never  took  effect  by 
delivery,  there  was  no  evidence  upon   which  )si  verdict  for  plaintiff 
could  have  been  supported,  and  the  direction  of  a  verdict  for  the  de- 
fendant was  right.     Commissioners  v.  Clark,  94  U.  S.  278,  284,  24  L. 
Ed.  59. 

The  particular  assignments  of  error  not  abandoned  on  the  argument 
have  been  considered,  and  are  not  sustained 

The  judgment  is  affirmed. 
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GIBSON  V.  STANDARD  AUTOMATIC  GAS  ENGINE  CO.  et  al 

(Circuit  Court  of  Appeals,  Third  Circuit    January  18,  1905.) 

No.  35. 

Receivebs— Appointment  on  Oonditionax  Waiver  of  Claims  by  Cbeditobs 
— Enfobcement  of  Stipulation. 

A  receiver  was  appointed  for  tlie  property  of  a  corporation  on  a  bill 
filed  by  a  stockholder  and  creditor,  and  an  impending  sale  by  a  sheriff 
of  certain  of  its  property  enjoined,  expressly  in  consideration  of  a  stipu- 
lation made  by  complainant  and  certain  other  creditors  that  if  the  total 
amount  realized  by  such  receivership  on  the  assets  of  the  company,  and 
applicable  to  the  payment  of  its  debts,  should  not  exceed  a  sum  which 
had  been  offered  for  the  property  by  an  execution  creditor,  the  stipula- 
tors would  waive  any  claims  they  held  agaljist  the  company,  either  as 
creditors  or  stockholders.  The  order  directed  the  receiver  to  advertise 
and  sell  the  property,  and  it  was  sold  for  less  than  the  sum'  named  in 
the  stipulation,  and  the  sale  confirmed,  all  without  objection  by  the  stip- 
ulators. Held,  that  the  court  was  justified,  on  distribution  of  the  pro- 
ceeds, in  holding  the  stipulators  bound  by  their  stipulation  and  in  exclud- 
ing their  claims. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  42,  Cent.  Dig.  Receivers,  S§  68, 
69 ;   vol.  44,  Cent.  Dig.  Stipulations,  §§  41,  52,  53.] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Pennsylvania. 

A.  O.  Fording  and  E.  C.  Breene,  for  appellant. 
P.  M.  Speer,  for  appellees. 

Before  ACHESON,  DALLAS,  and  GRAY,  Circuit  Judges. 

DALLAS,  Circuit  Judge.  This  suit  was  begun  by  bill  of  complaint 
filed  by  the  appellant  February  25,  1904,  against  the  persons  and  cor- 
porations who  are  appellees  here.  On  March  3,  1904,  a  substituted  or 
amended  bill  was  filed.  It  is  not  necessary  to  recite  the  contents  of 
either  of  these  bills.     The  latter  prayed  the  court,  among  other  things : 

"(4)  To  appoint  a  receiver  or  receivers  to  take  suitable  charge  of  all  the 
property,  assets,  and  business  of  the  said  company  [the  Standard  Automatic 
Gas  Engine  Company],  and  to  hold  the  same  under  the  orders  and  directions 
of  your  honorable  court ;  to  continue  the  said  business  pending  the  determina- 
tion of  the  issues  which  may  be  made  in  the  present  suit,  and  to  collect,  ac- 
cording to  law,  for  the  benefit  of  the  said  corporation,  creditors,  and  stock- 
holders, all  accounts  and  moneys  Justly  due  the  said  company  by  the  said 
John  B.  Smlthman  and  other  debtors  thereof. 

"(5)  To  enjoin  the  defendants  and  each  of  them,  except  the  Standard  Auto- 
matic Gas  Engine  Company,  from  causing  any  of  the  property  of  the  de- 
fendant company  to  be  sold  under  the  writs  of  fieri  facias  now  in  the  hands 
of  the  sheriff  of  Venango  county,  or  to  proceed  further  under  said  writs,  but, 
until  such  injunction  may  properly  be  made  under  the  practice  of  your  honor- 
able court,  to  grant  a  restraining  order  with  the  same  effect  for  the  time 
behig." 

Immediately  upon  the  exhibition  of  the  first  bill,  and  upon  the  ex 
parte  application  of  the  complainant,  a  restraining  order  was  granted 
and  issued,  of  which  the  following  is  a  copy : 

"To  John  B.  Smlthman,  J.  W.  Raymond,  Leander  ^Milton,  William  E. 
Blaney,  J.  p.  Strayer,  George  G.  Snowden,  John  Walker,  administrator  of  the 
estate  of  John  T.  Sharp,  deceased,  A.  F.  Smithman,  the  Oil  City  National 
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Bank,  a  corporation,  and  Frederick  T.  McCollum,  ^erlff  of  Vfnango  county, 
greetinf? :  You  and  each  of  you  will  take  notice  that  on  the  25th  day  of  Febru- 
ary, 1902,  on  motion  of  Robert  D.  Gibson's  solicitor  in  his  suit  against  the 
Standard  Automatic  Gas  Engine  Company  and  yourselves,  and  on  presenta- 
tion of  his  bill  of  complaint  to  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Pennsylvania,  at  the  city  of  Pittsburg,  the  said  court  has 
set  the  hearing  of  his  motion  for  the  allowance  of  an  injimction  as  prayed 
for  in  his  bill,  and  of  his  application  for  the  appointment  of  a  receiver  as 
prayed  for  in  his  said  bill,  for  Thursday,  the  27th  day  of  February,  1902.  at 
2  o'clock  p.  m.,  and  that  It  was  at  the  same  time  ordered  by  the  said  court 
that,  pending  such  hearing,  you  and  each  of  you  be  restrained  from  causing 
any  property  of  the  Standard  Automatic  Gas  Engine  Company  to  be  sold 
under  certain  writs  of  fieri  facias  issued  from  the  court  of  common  pleas  of 
Venango  county  to  the  sheriff  of  the  said  county  on  the  13th  day  of  February, 
1902,  and  from  proceedings  further  under  said  writs  or  any  of  them." 

On  February  27,  190;^  on  motion  of  the  complainant,  the  hearing 
of  his  application  for  the  appointment  of  a  receiver  was  postponed  until 
March  6,  1903 ;  and  the  restraining  order  was  continued  in  force  until 
such  hearing  should  be  had,  notwithstanding  an  offer  then  made  by  the 
defendant  John  B.  Smithman,  whom,  among  others,  that  order  had  re- 
strained *'from  causing  any  property  of  the  Standard  Automatic  Gas 
Engine  Company  to  be  sold  under  certain  writs  of  fieri  facias  issued 
from  the  court  of  common  pleas  of  Venango  county,"  which  oflfer  was 
as  follows : 

"Pittsburg,  Pa.,  Feb.  27,  1902. 

"I  hereby  offer  as  of  this  date  and  agree  to  pay  for  the  property,  franchises, 
drawings,  patents,  materials  of  every  kind,  and  all  assets  of  the  Standard  Au- 
tomatic Gas  Engine  Company,  including  realty,  the  sum  of  fiftj'-seven  thou- 
sand dollars,  being  approximately  the  amount  of  the  Just  debts  of  the  com- 
pany. This  offer  not  to  be  held  binding  if  the  sale  now  fixed"  [under  the  writs 
of  fieri  facias]  **foE  Saturday,  the  first  day  of  March  next,  should  be  postponed 
by  reason  of  any  order  of  this  court.  Jno.  B.  Smithman. 

"Or  I  will  hereby  offer  of  this  date  and  date  of  adjournment  of  said  sale, 
to  wit,  March  first  next,  the  sum  of  forty-eight  thousand  dollars  for  the 
property  levied  upon.  Jno.  B.  Smithman.** 

On  the  day  to  which  the  application  for  the  appointment  of  a  re- 
ceiver had  been  postponed  the  following  stipulation  was  filed: 

"Now,  March  6th,  1902,  comes  the  plaintiff,  Robert  D.  Gibson,  who  is  ap- 
plying to  the  said  court  in  the  above  action  for  the  appointment  of  a  re- 
ceiver of  the  property  and  assets  of  the  defendant  company ;  and  also  comes 
defendant  J.  W.  Raymond,  who  is  Joining  in  the  said  application;  and  also 
(•omes  George  G.  Snowden,  one  of  the  said  defendants;  and  said  Gibson, 
Raymond,  and  Snowden  do  hereby  stipulate  and  agree  that  if  a  receiver  be 
appointed  as  prayed  for,  and  if  the  total  amount  of  money  realized  by  such 
receivership  on  the  assets  of  the  said  company,  and  applicable  to  the  payment 
of  debts  of  the  company  now  existing,  shall  not  exceed  fifty-seven  thousand 
(57.000)  dollars,  then  said  Gibson,  Raymond,  and  Snowden  will  waive,  and 
in  that  event  do  hereby  waive,  any  and  all  claims  of  R.  D.  Gibson,  R.  D.  Gib- 
son, trustee.  J.  W.  Raymond,  and  George  G.  Snowden  against  the  assets  of 
the  said  company,  whether  as  creditors  or  as  stockholders. 

"J.  W.  Raymond. 
"Geo.  G.  Snowden, 
"R.  D.  Gibson.** 

"On  the  strength"  of  this  stipulation,  and  though  "the  court  was  of 
the  opinion  that  no  case  for  a  receiver  was  made  out,  but  at  the  earnest 
request  of"  the  stipulators,  "and  upon  their  representation  that  a  sale  by 
a  receiver  would  prevent  a  sacrifice  of  the  property,  and  that  it  would 
likely  sell  for  a  sum  much  in  excess  of  $57,000"  (which  Mr.  Smithman, 
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as  has  been  seen,  had  offered  to  pay  for  it),  "the  court  finally  appointed  a 
receiver  to  give  them  that  opportunity,  but  as  a  condition  of  such  ap- 
pointment required  them  to  file  the  stipulation  referred  to."  The  lan- 
guage just  quoted  is  taken  from  the  opinion  which  was  delivered 
by  the  learned  judge  below  in  support  of  the  orders  appealed  from, 
and  the  antecedent  decree  to  which  it  refers  was  in  these  terms : 

"And  now,  to  wit,  March  8,  1902,  this  matter  came  on  to  be  heard  upon  the 
motion  for  the  appointment  of  a  receiver,  and  thereupon,  after  hearing  the 
bill,  answer,  affidavits,  and  arguments  of  counsel,  the  motion  for  the  appoint- 
ment of  a  receiver  Is  hereby  granted,  as  follows : 

"First.  John  F.  Mattox  is  hereby  appointed  receiver  of  all  the  property  of 
every  kind  and  description  of  the  said  the  Standard  Automatic  Gas  Engine 
Co..  wherever  the  same  may  be,  with  all  the  powers,  rights,  and  duties  of  re- 
ceivers in  like  cases,  and  particularly  with  rights,  powers,  and  duties  herein 
especially  set  forth. 

"Second.  The  officers  and  agents  of  said  defendant  company,  and  all  other 
persons  having  possession  of  any  property  of  said  company,  shall  forthwith 
assign,  transfer,  and  deliver  to  the  said  receiver  all  the  property,  accounts, 
bills,  and  accounts  receivable,  assets,  books,  vouchers,  letters  patent,  and 
other  papers  and  property  belonging  to  the  said  defendant  company,  Includ- 
ing applications  for  pending  patents.  The  said  receiver  shall  forthwith  enter 
into  possession  of  said  property  and  keep  and  hold  the  same  subject  to  the 
further  order  of  this  court,  with  power  to  take  such  steps  as  shall  be  necessary 
for  the  preservation  of  the  property.  He  shall  forthwith  cause  an  inventory 
or  list  of  all  the  property  and  effects  of  said  company,  Including  patents  and 
property  situate  at  the  works  and  elsewhere,  to  be  made ;  and  II.  D.  Brown 
and  J.  W.  Raymond  are  hereby  appointed  to  make  such  Inventory,  It  being 
agreed  by  Mr.  Raymond's  counsel  that  his  services  shall  be  gratuitous.  All 
the  creditors  of  the  said  company,  their  agents,  attorneys,  and  all  other  per- 
sons whomsoever,  claiming  to  be  creditors  of  the  said  company,  are  hereby 
enjoined  and  restrained  from  Interfering  with  the  property  or  affairs  of  said 
company  by  suit,  attachment,  execution,  or  other  process,  in  law  or  equity, 
without  the  order  or  direction  of  this  court.  The  receiver  is  directed  to  give 
bond  in  the  sum  of  $2,000.00,  with  surety  to  be  approved  by  the  court.  It  is 
ordered  that  all  liens  and  rights  of  Judgment  and  execution  creditors,  if  any 
such  exist,  of,  in,  and  to  any  property  delivered  to  the  receiver,  be,  and  the 
same  are  hereby,  preserved,  subject  to  the  determination  of  this  court  here- 
after. 

*'It  is  further  ordered  that  all  the  property  and  effects  of  said  corporation 
of  every  kind  and  nature  whatsoever,  including  franchises,  real  estate,  ma- 
chinery, fixtures,  patents,  applications  for  patents,  tools,  patterns,  stock  on 
hand,  bills  receivable,  accounts  receivable,  and  generally  all  and  every  kind 
and  nature  of  property  belonging  to  said  corporation,  whether  real,  personal, 
or  mixed,  and  whether  in  possession  or  action,  and  wherever  situate,  and  In- 
cluding the  right  of  the  company  to  any,  all,  and  all  outstanding  contracts,  be 
sold  by  said  receiver  upon  Thursday,  the  10th  day  of  April,  1902,  on  the 
premises,  in  the  borough  of  West  End,  Venango  county,  Pennsylvania ;  that 
the  said  receiver  shall,  in  brief  form,  advertise  the  said  property  for  sale  once 
a  week  for  four  weeks  preceding  said  sale,  in  some  paper  published  in  Oil 
City,  and  may  make  such  other  advertisement  of  the  same  in  trade  or  other 
journals,  if  it  seems  proper  to  him  to  do  so.  The  said  property  shall  be  sold 
upon  the  following  terms:  One-fourth  of  the  purchase  money  to  be  paid  to 
the  receiver  on  the  property  being  knocked  down,  the  balance  to  be  paid  in 
cash  at  the  time  the  sale  is  confirmed.  Possession  of  the  works  to  be  given 
when  sale  is  confirmed. 

"The  receiver  shall  have  power  to  adjourn  the  sale  for  not  more  than  two 
days  from  said  date  of  sale  without  further  order  of  the  court  He  shall 
make  return  of  said  sale  to  the  court  on  Tuesday,  the  15th  day  of  April,  1902, 
^L?  ®'^^*^  P-  ™'»  ^^  which  time  the  court  may,  if  it  see  fit,  approve  said  sale 
absolutely  and  without  further  notice,  and  order  a  deed  and  proper  convey- 
ances to  be  forthwith  made. 
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"And  it  is  farther  ordered  that  purchasers  at  said  sale  shall  haye  the  rf^ht, 
within  thirty  days  after  the  confirmation  and  delivery  of  the  deed  herein  pro- 
vided for,  to  determine  what,  If  any,  of  the  outstanding  contracts  and  agree- 
ments of  said  company  so  sold  the  purchaser  will  assume  or  adopt.  It  is 
further  ordered  that  the  real  estate  so  sold  be  sold  and  conveyed  free  and 
divested  of  all  liens." 

In  pursuance  of  authority  given  by  this  decree,  the  receiver,  on 
April  10,  1902,  sold  the  property  to  which  it  related  at  public  sale 
^*to  John  B.  Smithman,  for  the  sum  of  $45,000,  that  being  the  high- 
est and  best  price  bidden  for  the  same."  A  return  of  this  sale  was  made, 
and  thereupon,  "and  no  objection  being  made  to  the  confirmation  of 
such  sale,"  it  was  on  April  16,  1902,  duly  confirmed.  On  the  fol- 
lowing day,  viz.,  April  16,  1902,  the  court,  by  "order  made  by  con- 
sent of  all  parties,"  appointed  a  master  "to  distribute  the  fund  rais- 
ed by  such  receiver's  sale,  ♦  *  *  subject  to  the  ultimate  judg- 
ment of  the  court  upon  exceptions,  if  any,  as  to  law  or  fact,  to  said 
master's  report."  In  the  course  of  the  proceedings  in  the  master's 
office  claims  of  considerable  amount  were  presented  by  the  three 
persons,  including  this  appellant,  who  had  executed  the  stipulation 
of  March  6,  1902,  and  with  relation  thereto  they  exhibited  a  peti- 
tion to  the  master,  which,  at  their  request,  he  certified  to  the  court, 
and  the  learned  judge  thereupon  entered  an  order  as  follows: 

••And  now,  April  22,  1903,  the  petition  of  R.  D.  Gibson,  J.  W.  Raymond,  and 
George  G.  Snowden,  and  the  objections  thereto,  came  on  to  be  heard  upon  the 
certificate  of  C.  W.  Hays,  the  master  appointed  by  this  court  to  distribute 
the  funds  in  the  hands  of  the  receiver ;  .and  upon  hearing  and  consideration 
of  said  petition,  and  arguments  of  counsel  thereon,  it  is  ordered,  adjudged, 
and  decreed  that  the  stipulation  of  said  R.  D.  Gibson,  J.  W.  Raymond,  and 
George  G.  Snowden,  filed  in  this  court  on  the  6th  day  of  March,  1902,  was 
and  is  a  valid  stipulation,  binding  upon  the  parties  thereto,  and  the  objection 
on  behalf  of  the  defendant  company,  and  on  behalf  of  execution  creditors  to 
the  proof  of  claims  upon  the  fund  for  distribution  by  said  parties  to  said 
stipulation,  is  sustained,  and  the  master  is  directed  to  proceed  accordingly. ** 

The  matter  adjudicated  by  this  order  again  came  before  the 
court  upon  exceptions  of  R.  D.  Gibson  et  al.  to  the  master's  report. 
Upon  October  6,  1903,  these  exceptions  were  dismissed,  and  the 
report  confirmed,  in  an  opinion  to  which  reference  has  been  already 
made;  and  the  only  question  raised  by  the  assignment  of  errors  is, 
whether  the  court  below  erred  in  its  ruling  that  the  stipulation  of 
March  6,  1902,  was  binding  upon  the  parties  thereto,  and  precluded 
them  from  asserting  any  claim  upon  the  proceeds  of  the  receiver's 
sale. 

When  the  receiver  was  appointed  Smithman's  offer  to  purchase 
the  property  of  the  Standard  Company  for  $57,000,  or  such  portion 
of  it  as  had  been  levied  upon  for  $48,000,  had  been  rejected ;  and 
the  then  existent  situation,  whether  rightly  created  or  not,  had 
been  produced  at  the  instance  of  the  plaintiff  himself,  and  he  it  was 
who  urged  the  court  to  constitute  the  receivership.  Neither  did  he 
object  to  the  sale  that  was  made,  nor  to  the  reference  to  a  master 
which  ensued.  Consequently  he  is  not  in  a  position  to  complain, 
and  in  fact  does  not  complain,  of  anything  that  was  done,  except 
the  disallowance  of  his  claim  to  participate  in  the  distribution  of 
the  fund  which,  by  his  procurement,  the  court  had  brought  into 
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existence,  and  which,  therefore,  it  was  incumbent  upon  it  to  see 
should  be  equitably  appropriated.  In  discharging  this  duty  the 
learned  judge  was  confronted  by  the  stipulation  in  question.  He, 
of  course,  knew  the  effect  which  the  court  had  given  to  it,  and  his 
opinion  informs  us  that  by  it  alone  he  was  prevailed  upon  to  comply 
with  the  earnest  request  of  the  appellant  that  a  receiver  should 
be  appointed.  Why,  then,  should  he  not  be  bound  by  it?  He  was 
not  entitled  to  demand,  as  matter  of  right,  the  order  for  which 
he  asked,  and  the  court  in  yielding,  as  matter  of  grace,  to  his  im- 
portunity, certainly  was  warranted  in  assuming  that  the  agreement 
which  induced  it  to  do  so  could  not,  after  its  object  had  been  at- 
tained, be  repudiated.  The  stipulation  was  "a  condition  of  such 
appointment,  and  the  provision  of  the  decree  by  which  it  was  made, 
that  all  the  property  of  the  corporation  should  be  sold,  must  have 
been  known  to  the  appellant.  Therefore  we  cannot  sustain  his  con- 
tention that  his  agreement  was  to  be  operative  only  in  case  a  re- 
ceiver to  continue  the  business  of  the  corporation,  and  not  to  sell 
its  assets,  should  be  appointed.  The  learned  judge  of  the  court 
below,  to  whom  the  circumstances  under  which  that  agreement  was 
tendered  and  accepted  were  fully  known,  did  not  so  understand  the 
matter,  and  we  see  no  reason  to  suppose  that  he  was  mistaken  about 
it.  The  stipulation  was  filed,  and  thereupon  the  decree  was  made ; 
and  if  the  stipulators  really  believed  that  its  direction  to  the  receiver 
to  sell  absolved  them  from  their  undertaking,  they  should  then  have 
said  so.  But,  instead  of  doing  this,  they  allowed  the  decree  to  be 
entered,  and  the  stipulation  to  remain  on  file,  without  ever  suggest- 
ing that  it  was  not  obligatory  until  the  time  arrived  for  enforcing 
it.  Its  language  was  their  language.  It  was  chosen  by  them,  and 
if  ambiguous  should  not  be  construed  most  favorably  to  them.  But, 
when  fairly  read  in  the  light  of  the  surrounding  circumstances,  the 
meaning  of  the  paper  seems  to  us  to  be  plain.  It  referred,  it  is 
true,  to  a  receiver  to  be  appointed  "as  prayed  for*' ;  but  we  cannot 
agree  that  because  the  appointment  which  was  actually  made  was 
coupled  with  an  order  to  sell,  instead  of  to  operate,  as  had  been 
proposed  by  the  prayer  of  the  bill,  that  therefore  the  appointment 
itself,  which,  as  made,  was  acquiesced  in  by  the  appellant,  was  not 
the  appointment  prayed  for.  As  we  have  said,  it  seems  never  to 
have  occurred  to  any  one  that  it  was  not  until  this  controversy 
arose;  and  that  a  sale  by  the  receiver  was  contemplated  by  the  par- 
ties to  the  stipulation  is  indicated  by  its  waiver  of  their  claims,  "if 
the  total  amount  of  money  realized  by  such  receivership  on  the 
assets  of  the  said  company,  and  applicable  to  payment  of  debts  of 
the  company  now  existing,  shall  not  exceed  $57,000";  for  it  could 
not  have  been  supposed  that,  during  any  admissible  period  of  receiv- 
ership, a  sum  exceeding  that  amount  could  be  realized  from  its  as- 
sets otherwise  than  by  selling  them.  The  fact  is,  we  are  convinced, 
that  when  the  stipulation  was  filed  and  the  decree  entered,  the  only 
question  in  the  mind  of  the  court,  or  of  any  of  the  parties,  was  not 
as  to  whether  a  sale  should  be  made,  but  whether  a  sale,  which  was 
inevitable,  should  be  made  by  the  sheriff,  or  by  a  receiver;  and  the 
learned  judge  himself  has  said  that  he  was  persuaded  to  interdict 
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the  impending  sheriff's  sale  solely  by  the  representation  of  the  ap- 
pellant and  his  associates  that  "a  sale  by  a  receiver  would  prevent  a 
sacrifice  of  the  property." 

Upon  the  grounds  we  have  stated,  we  concur  in  the  opinion  of  the 
court  below  that  good  faith  requires  that  the  appellant  should  be 
held  to  his  stipulation,  and  therefore  the  orders  of  that  court,  which 
the  appellant  has  averred  to  be  erroneous,  are  affirmed- 


(134  Fed.  804.) 

DUNN  et  al.  v.  MAYO  MILLS. 

(Circuit  CJourt  of  Appeals.  Third  Circuit    February  1,  1905.) 

No.  24. 

1«  Ahendicxnt  of  Pleadings— Discbetion  of  Coubt. 

The  allowance  of  ameDdnients  to  pleadings  is  a  matter  purely  discre- 
tionary with  the  trial  court,  and  Its  action  is  not  reviewable  unless  there 
has  been  a  gross  abuse  of  discretion.  The  allowance  of  amendments  to 
a  declaration  which  do  not  change  the  cause  of  action,  or  which  affect 
only  the  mode  of  proving  damages,  is  clearly  within  the  court's  dlscretioiL 

2.  Evidence— Vabtino  Wbitten  Contract  by  Pabolt— Application  of  Rtti^. 

In  an  action  against  a  partnership  on  a  writing  evidencing  a  sale  of 
goods  by  plaintiff,  and  containing  all  the  essentials  of  a  contract,  by  speci- 
fying the  kind  and  quantity  of  goods  bought  and  the  price  to  be  paid,  the 
fact  that  it  was  signed  only  with  the  surname  of  a  person  as  buyer,  and 
that  parol  evidence  was  necessary  and  was  given  by  plaintiff  to  identity 
such  person  as  a  partner  In  defendant  firm,  and  to  show  that  he  ccm- 
tracted  for  and  on  its  behalf,  does  not  change  its  character  as  a  written 
contract,  or  render  admissible  parol  evidence  on  the  part  of  defendant  to 
vary  or  contradict  Its  terms  by  adding  a  condition  not  therein  expressed. 

3.  Sale— Construction  of  Contract. 

A  provision  In  a  written  contract  for  the  sale  and  purchase  of  a  stated 
quantity  of  goods,  "deliveries  to  be  made  as  wanted  until  further  agree- 
ment" does  not  give  the  purchaser  the  right  to  decline  to  take  the  goods 
bought,  no  matter  when  tendered,  but  he  is  bound  to  accept  them  within 
a  reasonable  time ;  and,  in  an  action  for  breach  of  the  contract  by  his  re- 
fusal to  take  the  goods,  what  constituted  a  reasonable  time  is  a  question 
for  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  vol.  43,  CJent.  Dig.  Sales,  §§  356,  447.J 

Acheson,  Circuit  Judge,  dissenting. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Middle 
District  of  Pennsylvania, 

S.  B.  Price,  for  plaintiffs  in  error. 

Dwight  M.  Lowrey,  for  defendant  in  error. 

Before  ACHESON,  DALLAS,  and  GRAY,  Circuit  Judges. 

D.\LLAS,  Circuit  Judge.  In  this  opinion  the  parties  will  be  desig- 
nated in  accordance  with  their  respective  positions  in  the  court  below ; 
that  is  to  say,  the  defendant  in  error  will  be  referred  to  as  plaintiflF,  and 
the  plaintiffs  in  error  as  defendants.  The  action  was  brought  to  re- 
cover $2,234.21,  the  balance  claimed  to  be  due  from  the  defendants  to 
the  plaintiff  upon  an  alleged  contract  in  writing,  which  in  the  plain- 
tiff's statement  of  claim  was  set  forth  as  follows: 
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•The  Mayo  Mills,  H.  M.  Daniel,  Manager. 

-517-519  Philadelphia  Bourse. 
••No.  1063.  Not.  5,  1900. 

"•Sold  to  Hazle  Knitting  Mills,  Hazleton,  Pa. 

**eo,000  lbs.  8*8  cones  Mayo  Carded  Peeler. 

••Delivery,  4000  weekly. 

-Price,  18%. 

•Terms,  2  per  cent  10th  month. 

••Accepted  by  Mr.  Kemp." 

It  appeared  upon  the  trial  that  a  mistake  had  been  made  in  copying 
into  the  statement  of  claim  an  unsigned  paper  as  above,  and  thereupon 
the  plaintiff  proposed  to  amend  by  substituting  therefor  a  copy  of  the 
writing  which  had  been  signed  **Kemp,"  by  William  H.  Kemp,  who  was 
a  partner  in  the  defendant  firm,  as  follows : 

•*Bot  of  the  Mayo  Mills  60,000  lbs.  8's  Mayo  carded  peeler  on  cones  4,000 
weekly  at  18%  2%  10th  month  less  2%  for  cones.  Deliveries  to  be  as  wanted 
until  further  agreement. 

"Nov.  5,  1900.  [Signed]  Kemp." 

The  statement  further  alleged  that,  upon  the  refusal  of  the  defend- 
ants to  receive  and  pay  for  any  more  yarn,  **the  plaintiff,  after  due  no- 
tice, sold  for  account  of  the  defendants,  4,703  pounds  of  S's  cotton  yam, 
the  balance  undelivered  under  the  said  contract,  at  14  cents  per  pound, 
which  was  the  then  current  market  price  and  reasonable  value  of  the 
said  yarn,"  and  this  clause  the  plaintiff  likewise  asked  to  amend  by 
inserting  in  lieu  thereof  the  following : 

•The  balance  of  yarn  undelivered  at  the  date  last  aforesaid  was  4,703 
pounds,  and  the  current  reasonable  market  price  of  No.  8'8  cotton  yam  at  the 
date  last  aforesaid  was  14  cents  per  pound." 

The  court  permitted  both  of  these  amendments  to  be  made,  and  the 
allowance  of  each  of  them,  respectively,  has  been  assigned  for  error.. 

"It  is  well  settled  that  *  *  *  questions  respecting  amendments 
to  the  pleadings  are  purely  discretionary  matters  for  the  consideration 
of  the  trial  court,  and,  unless  there  has  been  gross  abuse  of  that  dis- 
cretion, they  are  not  reviewable  in  this  court  on  writ  of  error"  (Mexican 
Central  Railway  v.  Pinney,  149  U.  S.  201,  13  Sup.  Ct.  859,  37  L.  Ed. 
699),  and  we  have  not  been  convinced  that  any  abuse  of  discretion  was 
committed  in  this  instance.  By  the  first  of  those  amendments,  nothing 
was  effected  but  the  addition  to  the  copy  exhibited  in  the  original  state- 
ment of  the  words  "deliveries  to  be  made  when  wanted,  until  further 
agreement,"  and  the  signature  "Kemp."  This  did  not  change  tlie  cause 
of  action.  It  but  remedied  a  defective  statement  of  it  by  correcting  an 
inadvertence  of  the  pleader;  and,  as  the  Supreme  (Jourt  has  said, 
"the  trial  court  may  at  any  time  permit  either  of  the  parties  to  amend 
any  defect  in  the  process  or  pleadings  upon  such  conditions  as  it  shall, 
in  its  discretion  or  by  its  rules,  prescribe."  Bamberger  v.  Terry,  103 
U.  S.  43,  26  L.  Ed.  317.  This  amendment  * 'deprived  the  defendants 
of  no  rights"  (The  Tremolo  Patent,  90  U.  S.  527,  23  L.  Ed.  97),  and  it 
could  not  have  surprised  them,  for  an  exact  copy  of  the  paper  which  it 
inserted  in  the  declaration  had  been  set  out  in  the  affidavit  of  defense,  in 
which  it  was  averred  that  it  and  it  alone,  was  "the  true  and  correct 
contract."    The  second  amendment  was  even  more  clearly  admissible. 
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It  did  not  relate  to  the  cause  of  action  at  all,  but  solely  to  the  measure 
of  damages.  The  statement  alleged  that  after  breach  the  plaintiff  had 
sold  the  quantity  of  yam  undelivered  upon  the  contract  "at  14  cents 
per  pound,  which  was  the  then  current  market  price  and  reasonable 
value  of  the  said  yarn";  but  no  such  specific  sale  had  in  fact  been 
made,  and  therefore  the  allegation  that  there  had  been  was  properly 
stricken  out,  so  as  to  leave  the  amount  of  the  recoverable  .damages 
for  determination  from  evidence  of  market  price  simply.  That  the 
trial  court  had  authority  to  permit  this  to  be  done  appears  from  the 
cases  already  cited,  and  we  think  that  in  doing  so  it  properly  exercised 
its  discretion.  "Allowing  amendments  is  incidental  to  the  exercise  of 
all  judicial  power,  and  is  indispensable  to  the  ends  of  justice.  Usually, 
to  permit  or  refuse  rests  in  the  discretion  of  the  court,  and  the  result 
in  either  case  is  not  assignable  for  error.  This  subject  was  fully  ex- 
amined in  Tieman's  Executors  v.  Woodruff,  5  McLean,  135,  Fed.  Cas. 
No.  14,027.  It  is  there  shown  that  both  in  the  English  and  American 
courts  amendments  have  been  allowed,  in  well-considered  cases,  for 
the  purpose  of  introducing  into  the  suit  a  new  and  independent  cause 
of  action.".  Tilton  v.  Cofield  et  al.,  93  U.  S.  163,  23  L.  Ed.  858.  This 
was  going  further  than  the  learned  judge  went  in  the  present  case: 
and  we  think  that,  in  going  as  far  as  he  did,  he  was  clearly  right. 

The  remaining  specifications,  as  summarized  in  the  brief  submitted 
in  their  support,  present  but  two  questions,  and  these  will  be  separately 
considered : 

1.  By  the  plaintiff's  amended  statement  a  written  contract  of  purchase 
and  sale  was  sufficiently  alleged,  and  this  allegation  was  sustained  by 
proof.  The  instrument  declared  upon  and  produced  appears  cm  its 
face  to  be  a  contract.  It  is  not  silent  upon  any  matter  essential  to  its 
completeness.  It  lacks  no  element  of  agreement  which  oral  evidence 
was  needed  to  supply.  It  is  perfect  in  itself.  Mfg.  Co.  v.  Goddard,  55 
U.  S.  446,  14  L.  Ed.  493.  It  specifies  the  kind  and  quantity  of  the 
commodity  bought,  and  the  price  to  be  paid.  It  fully  discloses  a  sale — 
**a  transmutation  of  property  from  one  man  to  another  in  consideration 
of  some  price."  2  Bl.  Com.  446.  Inspection  of  it  reveals  nothing  to  in- 
duce belief  that  it  was  not  intended  to  be  a  complete  and  final  state- 
ment of  the  whole  of  the  transaction,  and  the  only  object  for  which  the 
defendants  offered  the  oral  evidence  in  question  was  to  add  to  its  con- 
tents, "contrary  to  the  settled  and  salutary  rule  upon  that  subject." 
Seitz  V.  Brewers'  Refrigerating  Co.,  141  U.  S.  517,  12  Sup.  Ct.  46,  35 
L.  Ed.  837.  The  fact  that  the  writing  stood  in  need  of  construction 
did  not  exclude  it  from  the  operation  of  this  rule.  Whether  it  was 
correctly  construed  is  a  distinct  question,  which  will  be  considered  fur- 
ther on.  All  that  it  is  necessary  to  say  at  this  point  is  that  no  case 
has  been  cited,  and  none,  we  think,  could  be  found,  to  support  the 
contention  that,  because  a  document  presents  a  patent  ambiguity,  ex- 
trinsic evidence  may  be  given  to  add  to  or  vary  its  terms.  Where,  for 
the  ascertainment  of  the  meaning  of  any  part  of  its  language  or  its  rela- 
tion to  facts,  a  resort  to  oral  evidence  is  requisite,  such  evidence,  sub- 
ject to  certain  conditions  and  limitations,  is  undoubtedly  relevant.  But 
to  interpret  the  words  contained  in  a  writing  is  one  thing,  and  to  add 
to  them  is  another.    For  the  one  purpose  oral  testimony  has  often 
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been  received,  but  for  the  other  it  is  wholly  inadmissible,  because  "the 
instrument  itself  must  be  considered  as  containing  the  true  agreement 
between  the  parties."  Ph.  &  Am.  Ev.  753.  "The  writing  is  the  con- 
tractual act,  of  which  that  which  is  extrinsic  ♦  *  *  forms  no  part." 
Pitcairn  v.  Philip  Hiss  Co.,  125  Fed.  113,  61  C.  C.  A.  657.  The  offer 
and  admission  of  plaintiff's  proof  that  the  signature  "Kemp"  was  made 
by  William  H.  Kemp,  and  that  he  contracted  for  and  on  behalf  of  the 
defendant  firm,  of  which  he  was  a  member,  did  not  render  the  oral 
evidence  rule  inapplicable.  That  rule  relates  to  the  terms  of  the  con- 
tract, and  not  to  proof  of  the  fact  of  its  execution,  or  of  the  parties  on 
whose  behalf  it  was  executed.  Where  a  contract  has  been  made  partly 
by  letters  and  partly  by  verbal  communications,  the  evidence  both  of 
the  letters  and  of  the  conversations  should  be  submitted  to  the  jury, 
whose  province  it  then  becomes  to  pass  upon  its  effect  as  a  whole. 
Elizabeth  City  Cotton  Mills  v.  Loeb,  119  Fed.  154,  56  C.  C.  A.  42 ; 
Hood,  Irvine  &  Co.  v.  Keen,  11  Serg.  &  R.  280.  But  here  the  entire 
and  final  agreement  between  the  parties  was  embodied  in  the  writing, 
and  the  plaintiff  proposed  no  departure  from  it.  The  oral  evidence  he 
adduced  went  only  to  show  that  the  defendants,  as  copartners,  were 
bound  by  it ;  and  to  the  contention  that  by  the  production  of  evidence 
for  that  purpose  he  opened  the  door  for  the  reception  of  testimony  to 
add  to  its  contents,  we  cannot  yield  our  assent.  "There  is  no  doubt  that, 
where  such  an  agreement  is  made,  it  is  competent  to  show  that  one  or 
both  of  the  contracting  parties  were  agents  for  other  persons,  and  acted 
as  such  agents  in  making  the  contract,  so  as  to  give  the  benefit  of  the 
contract,  on  the  one  hand,  to,  and  charge  with  liability  on  the  other, 
the  unnamed  principals — ^unnamed'  meaning  unnamed  in  the  writing 
—and  this  whether  the  agreement  be  or  be  not  required  to  be  in  writ- 
ing by  the  statute  of  frauds,  and  this  evidence  in  no  way  contradicts  the 
written  agreement."  Calder  v.  Debell,  L.  R.  6  C.  P.  486,  40  L.  J.  C.  P. 
89,  224,  Eng.  Ruling  Cases  (Am.  Ed.  1902)  vol.  2,  p.  456.  "A  principal 
may  be  charged  upon  a  written  parol-  executory  contract  entered  into 
by  an  agent  in  his  own  name,  within  his  authority,  although  the  name 
of  the  principal  does  not  appear  in  the  instrument  and  was  not  disclosed, 
and  the  party  dealing  with  the  agent  supposed  that  he  was  acting  for 
himself ;  and  this  doctrine  obtains  as  well  in  respect  to  contracts  which 
are  required  to  be  in  writing,  as  those  where  a  writing  is  not  essen- 
tial to  their  validity."  Brady  v.  Nally,  161  N.  Y.  258,  45  N.  E.  547 ; 
Lemed  v.  Johns,  9  Allen,  420. 

2.  The  contract  being  wholly  in  writing,  its  construction  was  for 
the  court,  and  the  legal  effect  of  its  only  ambiguous  part  was  rightly 
stated  in  the  charge.  The  phrase,  "deliveries  to  be  made  as  wanted, 
until  further  agreement,"  could  not  have  been  intended  to  mean  that 
the  defendants  were  to  be  at  liberty  to  refuse  deliveries  at  any  time,  ex- 
cept, as  by  further  agreement,  they  might  consent  to  accept  them. 
To  have  so  interpreted  this  language  would  have  been  to  hold  that  no 
binding  contract  had  been  actually  made,  although,  from  the  instru- 
ment as  a  whole,  it  plainly  appears  that  the  parties  supposed  that  they 
had  made  one.  The  deliveries  were  to  be  made,  not  if  wanted,  but  "as 
wanted";  and  we  think  that  the  understanding  of  the  learned  judge 
that  this  did  not  give  the  defendants  the  right  to  decline  to  take  the 
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goods  they  had  bought,  no  matter  when  tendered,  was  unquestionably 
correct.  They  were  bound  to  accept  in  a  reasonable  time,  and  whether 
the  time  which  had  elapsed  when  they  refused  to  do  so  was  or  was  not 
a  reasonable  time  was  properly  submitted  to  the  jury  for  decision. 
Stevenson  v.  Kleppinger,  5  Watts  (Pa.)  420;  Muskegon  Co.  v.  Key- 
stone Co.,  136  Pa.  132,  19  Atl.  1008 ;  Citv  of  Elizabeth  v.  Fitzgerald, 
114  Fed.  517,  52  C.  C.  A.  321. 

Our  conclusion  is  that  none  of  the  specifications  of  error  can  be  sus- 
tained, and  therefore  the  judgment  of  the  Circuit  Court  is  affirmed. 

ACHESON,  Circuit  Judge  (dissenting).  Upon  one  point  I  dissent 
from  the  opinion  of  the  majority  of  the  court,  and  hence  I  cannot  concur 
in  the  judgment  of  affirmance.  This  was  a  suit  by  the  Mayo  Mills 
against  A.  L.  Dunn,  William  H.  Kemp,  and  Henry  W.  Jacobs,  copart- 
ners trading  as  Hazel  Knitting  Mills,  to  recover  damages  for  the  breach 
of  an  alleged  contract  of  sale  of  yarns  by  the  plaintiff  to  the  defendants. 
The  only  written  contract  the  plaintiff  produced  was  the  following 
paper: 

**Bot.  of  the  Mayo  Mills  60,000  lbs.  8*fl  Mayo  carded  peeler  on  cones  4,000 
weekly  at  18%  2%  lOtb  month  less  2%  for  cones.  Deliveries  to  be  made  aa 
wanted  until  further  agreement 

"Nov.  5,  1900.  [Signed]  Kemp." 

This  paf>er  did  not  show  a  contract  between  the  parties  to  this  suit 
By  its  terms  the  buyer  of  the  yam  was  Kemp,  and  he  only  was  liable 
to  the  plaintiff.  In  order  to  reach  the  defendant  firm,  it  was  neces- 
sary for  the  plaintiff  to  resort  to  parol  evidence,  and  this  the  plaintiff 
did ;  calling  and  examining  as  a  witness  its  manager,  Henr}*  M.  Daniel, 
who  negotiated  with  Kemp  the  contract  in  question,  with  a  view  to 
charge  the  defendant  firm  with  liability.  He  testified  as  to  what  oc- 
curred and  was  said  between  himself  and  Kemp.  The  plaintiff  thus 
made  out  its  case  by  the  introduction  of  parol  evidence  tending  to  show 
that  the  parties  to  the  alleged  contract  were  the  Mayo  Mills,  on  the  one 
side,  and  the  Hazel  Knitting  Mills,  on  the  other  side.  This  showing 
was  essential  to  a  recovery  by  the  plaintiff  against  the  defendants.  As 
part  of  his  testimony  in  chief,  Daniel  related  a  conversation  between 
himself  and  Kemp,  immediately  before  Kemp  signed  the  paper,  in 
respect  to  the  terms  of  the  proposed  contract.  Now,  the  defendants,  on 
their  side  of  the  case,  made  several  offers  of  evidence,  which,  in  sub- 
stance, were  to  prove  the  whole  conversation  between  Daniel  and  Kemp 
at  the  time  the  order  was  given  and  the  paper  was  signed  by  Kemp,  and 
to  show  that  it  was  then  expressly  agreed  between  Daniel  and  Kemp, 
as  a  condition  of  the  purchase,  that  the  yam  was  to  be  taken  if  the  de- 
fendant firm  could  use  it  satisfactorily  in  their  business,  but,  if  not,  the 
yarn  was  not  to  be  taken.  The  defendants'  offers  were  rejected  upon 
the  rule  that  excludes  parol  evidence  to  contradict  or  vary  a  written  con- 
tract complete  in  its  terms.  But  this  rule,  it  seems  to  me,  was  inap- 
plicable here.  The  paper  of  November  7,  1900,  was  incomplete  as 
against  the  defendants.  Therefore  the  plaintiff  resorted  to  parol  evi- 
dence, and  was  obliged  to  do  so.  Without  parol  evidence  the  paper 
was  inadmissible  in  this  case.  And  here  let  it  be  observed  that  it  was 
not  enough  for  the  plaintiff  to  prove  that  the  signature  "Kemp"  stood 
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for  William  H.  Kemp,  and  that  he  was  a  partner  in  the  Hazel  Knitting 
Mills  firm.  The  plaintiff  had  to  go  further,  and  show  by  parol  evidence 
that  the  contract  was  between  it  and  the  defendant  firm.  1  Lindley  on 
Par.  *178.     This  text-writer  states  the  law  thus : 

"II,  therefore,  one  partner  only  enters  into  a  written  contract,  the  question 
whether  the  contract  is  confined  to  him,  or  whether  it  extends  to  him  and  his 
copartners,  cannot  be  determined  simply  by  the  terms  of  the  contract" 

And  because  "the  terms  of  the  contract"  signed  "Kemp'*  did  not  im- 
port any  liability  on  the  part  of  the  defendant  firm,  the  plaintiff  had 
recourse  to  parol  evidence. 

The  contract  which  the  plaintiff  proved  rested  partly  on  a  writing  and 
partiy  in  parol.  This,  it  seems  to  me,  is  clear,  for  there  can  be  no  con- 
tract without  parties.  The  element  of  parties  is  an  essential  element  of 
any  contract.  Here  this  element,  as  against  the  defendants,  had  to  be, 
and  was,  established  by  parol  evidence.  Hence  I  say  this  contract 
rested  partly  on  a  writing  and  partly  in  parol.  But  it  is  a  familiar  prin- 
ciple that,  where  a  contract  is  thus  made  out  partly  by  a  written  docu- 
ment and  partly  by  parol  evidence,  it  is  to  be  treated  as  a  parol  contract. 
Leake  on  Contracts,  143;  Moore  v.  Garwood,  4  Exch.  618;  Harper 
V.  Kean,  11  Serg.  &  R.  280.  The  contract  sued  on  in  this  case,  under 
the  plaintiff's  proofs,  was  not  a  written  contract  at  all,  but  was  a  parol 
contract ;  and  hence  the  rule  excluding  parol  evidence  to  contradict  or 
var>'  a  written  contract  did  not  and  could  not  apply  to  the  defendant's 
offers. 

The  precise  question  now  before  us  was  not  involved  in  any  of  the 
cases  relied  on  to  sustain  the  rulings  of  the  court  below.  The  authori- 
ties cited  in  the  ojMnion  of  the  majority  of  this  court  were  concerned 
simply  with  the  question  of  the  admissibility  of  parol  evidence  to  show 
that  the  person  who  signed  a  written  contract  was  acting  as  agent  for 
an  unnamed  principal,  and  they  do  not  touch  the  further  question  as  to 
the  effect  of  the  admission  of  such  parol  evidence  in  opening  the  door 
to  the  other  side  to  introduce  parol  evidence.  I  do  not  doubt  that  it 
was  competent  for  the  plaintiff  here  to  introduce  parol  evidence  to  show 
that  Kemp  was  contracting  for  the  defendant  firm,  but  what  I  insist  on 
is  that,  having  gone  into  parol  evidence  to  hold  the  defendants,  the 
plaintiff  was  in  no  position  to  invoke  against  them  the  rule  of  exclusion. 
This  view  finds  support  in  Bogk  v.  Gassert,  149  U.  S.  17,  25,  13  Sup. 
Ct.  738,  37  L.  Ed.  631,  where  it  was  held  that,  when  one  party  has  testi- 
fied to  his  understanding  of  the  written  contracts  which  are  the  subject 
of  the  suit,  he  has  no  right  to  object  to  the  other  party  giving  his  under- 
standing of  the  contracts.  In  Waymart  Water  Company  v.  Borough 
of  Waymart,  4  Pa.  Super.  Ct.  211,  219,  it  was  held  that  where,  in 
order  to  prove  the  assent  of  the  borough  council  to  the  written  contract 
sued  on,  the  plaintiff  can  show  no  resolution  or  ordinance  authorizing 
the  contract,  but  must  depend  upon  parol  evidence  of  what  was  said  and 
done  at  the  council  meeting  at  which  the  contract  was  signed,  the 
plaintiff  had  no  reason  to  complain  of  the  admission  of  parol  evidence 
to  show  that  the  assent  was  given  conditionally,  and  that  the  writing 
does  not  embody  the  whole  action  of  council  in  the  matter. 

In  the  present  case,  as  we  have  seen,  parol  evidence  on  the  part  of 
the  plaintiff  was  indispensable  to  show  the  defendants'  alleged  con- 
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tractual  liability.  For  that  purpose  the  paper  signed  "Kemp"  was  alto- 
gether insufficient.  It  was  lacking  in  the  essential  particqlar  of  parties. 
The  plaintiff  then  having  put  into  the  case  the  parol  e\adence  men- 
tioned, it  seems  to  me  necessarily  to  follow  that  the  defendants  were 
entitled  to  introduce  the  parol  evidence  offered  by  them. 

Because  of  the  misapplication  (as  I  think)  to  the  defendants'  case  of 
the  rule  excluding  parol  evidence,  I  would  reverse  this  judgment  and 
award  a  new  trial. 


(134  Fed.  810.> 

SOUTHERN  TRUST  &  DEPOSIT  CO.  ▼.  TEATMAN. 

(Circuit  Court  of  Appeals,  Third  Circuit    February  1,  1905.) 

NO.  22. 

1.  Corporations— Stock  Subscription  Payable  in  Property— Rattficatiok 

OF  Informal  Acceptance. 

Code  Md.  1888,  art  23.  fifi  69,  70,  amendatory  of  the  general  incorpora- 
tion act  of  1868,  authorize  a  corporation  organized  thereunder  to  accept 
In  payment  fw  its  stock  such  property  "as  it  Is  proper  that  the  said  cor- 
poration shall  own  for  the  advancement  of  the  purposes  for  which  It  was 
Incorporated,"  but  only  where  the  same  shall  have  been  "previously  au- 
thorized by  the  stockholders  assembled  In  general  meeting,  pursuant  to 
a  call  to  consider  the  propriety  of  receiving  the  said  subscription,'*  Held, 
conceding  such  provisions  to  be  appllc*able  to  a  corporation  thereafter 
created  by  8i>eclal  act,  that  where  such  act  expressly  authorized  the  cor- 
poration to  purchase  and  hold  stocks  of  other  corporations,  and  the  sub- 
scribers to  its  stock,  at  the  meeting  at  which  it  was  formally  organized, 
accepted  a  subscription  which  by  its  terms  was  In  part  payable  In  the 
stock  of  another  coiTK>ration,  and  the  corporation  caused  such  stock  to 
be  transferred  to  its  own  name,  and  held  and  received  dividends  thereon 
for  two  years,  such  action  was  a  ratification  of  the  subscription  contract 
which  bound  the  corjioratlon. 

[Ed.  Note. — For  cases  In  point,  see  vol.  12,  Cent  Dig.  Corporations,  H 
338-345.] 

2.  Same— Action  to  Recover  Unpaid  Subscription. 

A  written  subscription  to  the  stock  of  a  corporation,  which  shows  on 
its  face  that  it  is  payable  partly  In  cash  and  partly  in  the  stock  of 
another  corporation,  must  be  accepted,  if  at  all,  in  conformity  to  Its 
terms;  and  the  cortmration  cannot  retain  the  cash  payment,  issue  the 
stock,  and  thereafter  maintain  an  action  against  the  subscriber  to  re- 
cover the  difference  as  an  unpaid  subscription. 

Gray,  Circuit  Judge,  dissenting. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 

For  opinion  below,  see  130  Fed.  798. 

John  G.  Johnson,  for  plaintiff  in  error. 
George  W.  Pepper,  for  defendant  in  error. 

Before  ACHESON,  DALLAS,  and  GRAY,  Circuit  Judges. 

ACHESON,  Circuit  Judge.  The  material  facts  of  this  case,  as  dis- 
closed by  the  evidence,  all  of  which  was  received  without  objection, 
are  as  follows : 

On  April  19,  1901,  John  Sherman,  who  was  soliciting  subscrip- 
tions to  the  stock  of  the  Southern  Trust  &  Deposit  Company,  the 
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plaintiff  below  and  in  error,  before  the  organization  of  the  company, 
visited  John  C.  Yeatman,  the  defendant,  at  Kennett  Square,  Pa., 
where  he  resided,  and  requested  him  to  subscribe  to  the  stock ;  and 
it  was  then  and  there  agreed  between  the  two  that  Yeatman  would 
take  200  shares  of  the  stock,  of  the  par  value  of  $50  each,  at  $60  per 
share,  and  that  the  company  would  take  in  payment  $2,600  in  cash, 
and  the  residue  in  stock  of  the  Monumental  Savings  Association  o! 
Baltimore,  Md.,  of  the  par  value  of  $100  per  share,  at  $120  a  share. 
Sherman  told  Yeatmaji  that  it  was  necessary,  as  a  matter  of  form,  for 
him  to  sign  a  subscription  paper  to  be  filed.  Thereupon  Yeatman 
signed  the  subscription  paper,  a  copy  of  which  appears  below,  and 
gaye  to  Sherman  his  check  for  $2,600,  and  a  certificate  for  104  shares 
of  the  stock  of  the  Monumental  Savings  Association ;  and  Sherman 
signed  and  gave  to  Yeatman  the  receipt,  a  copy  of  which  appears 
below.  All  these  things  occurred  at  the  same  time,  and  constituted 
one  transaction. 

**No. .  Shares  200. 

"I.  John  C  Yeatman,  of  Kennett  Sqr.,  State  of  Penna.,  do  hereby  subscribe 
for  200  shares  of  stoc*  of  the  Southern  Trust  &  Deposit  Company  of  Balti- 
more, Maryland,  duly  incorporated  by  Legislature  of  the  State  of  Maryland, 
at  the  par  value  of  fifty  ($50)  dollars  per  share,  for  which  I  agree  to  pay  sixty 
dollars  (|60)  per  share — thirty  dollars  ($30)  per  share  to  be  paid  when  called 
for,  or  at  the  regular  organization  meeting;  and  I  agree  to  pay  for  said 
stock  in  three  (3)  installments  as  follows:  Fifty  per  cent.  (50%)  in  cash, 
twenty-five  per  cent.  (25%)  In  six  months,  and  the  remaining  twenty-five  per 
cent  (25%)  in  twelve  months  after  date  hereof,  ten  dollars  ($10.00)  per  share 
of  purchase  price  to  be  placed  in  the  surplus  account  of  said  company. 

"Dated  at  Kennett  Sqr.  this  19th  day  of  April,  1901. 
"Paid  $12,000.  John  C.  Yeatman.  [Seal.]" 

"Kennett  Sq.  Penna.,  April  19th,  1901. 
"Received  of  John  0.  Yeatman,  of  Kennett  Sq.,  Pa.,  certificate  of  stock  in 
the  Monumental  Savings  Association  of  Baltimore  Md.,  No.  of  shares  (104) 
and  chedc  for  twenty-six  hundred  dollars  in  full  payment  of  (200)  shares  of 
stock  of  the  Southern  Trust  and  Deposit  Company  of  Baltimore,  Md..  and  I 
agree  to  return  certificate  of  stock  to  the  said  John  C.  Yeatman  for  $3,000.00 
three  thousand  dollars  of  the  said  Monumental  Savings  Association  of  Balti- 
more, Md.,  the  trust  company  stock  to  be  Issued  after  the  organization  meet- 
ing. [Signed]  John  Sherman.    [Seal.]" 

A  meeting  of  the  subscribers  to  stock  for  the  purpose  of  organ- 
izing the  plaintiff  company  was  held  on  June  14,  1901.  Most  of  the 
subscribers  were  present,  knd  652  shares  (including  Yeatman 's),  which 
was  more  than  a  majority  of  the  subscribed  stock,  were  represented. 
By  a  provision  of  its  charter,  the  company  could  do  no  business  until 
$25,000  of  its  capital  stock  were  subscribed  and  paid  in.  The  stock 
subscriptions  did  not  amount  to  the  required  sum  unless  Yeatman's 
subscription  was  counted.  There  was  positive  testimony  that,  after 
the  subscribers  had  assembled  to  organize,  they  were  informed  as  to 
the  terms  of  Yeatman's  subscription,  and  told  that,  if  there  was  no 
objection  to  accepting  the  Monumental  Savings  Association  stock 
as  a  cash  payment  by  Yeatman  on  his  subscription,  a  sufficient 
amount  was  subscribed  to  legally  organize  the  company,  but  if  there 
was  any  objection  they  could  not  organize.  No  objection  was  made, 
and  the  meeting  was  called  to  order  and  proceeded  to  organize  the 
company.    Immediately  thereafter  Yeatman's  check  for  $2,600  was 
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passed  to  the  credit  of  the  company,  and  the  certificate  for  104  shares 
of  the  Monumental  Savings  Association  stock  was  delivered  to  the 
company.  On  or  before  July  13,  1901,  the  company,  acting  pursuant 
to  the  terms  of  Sherman's  receipt  of  April  19th,  had  the  104  shares 
of  the  Monumental  Savings  Association  stock  divided  between  the 
plaintiff  company  and  Yeatman  according  to  their  interests ;  79  shares 
being  issued  to  the  company,  and  25  shares  to  Yeatman.  The  mem- 
orandum, 'Taid  $12,000,"  at  the  foot  of  Yeatman's  subscription,  was 
written  by  Sherman,  who,  upon  the  organization  of  the  company, 
became  its  vice  president.  The  79  shares  of  the  Monumental  Savin$;^s 
Association  stock  were  entered  and  carried  on  the  books  of  the  plain- 
tiff company  as  part  of  its  assets ;  the  stock  was  pledged  by  the  com- 
pany as  collateral  for  loans ;  and  dividends  on  the  stodc  were  received 
by  the  company  up  to  January,  1903.  There  is  a  conflict  of  testimony 
as  to  the  time  when  objection  on  behalf  of  the  company  to  the  trans- 
action in  question  was  first  made.  The  defendant's  witnesses  say 
that  it  was  not  until  the  spring  of  1903,  after  the  stock  had  ceased 
to  pay  dividends.  Mr.  Wilcox,  who  became  secretary  and  treasurer 
of  the  company  in  April,  1902,  states  that  verbal  complaint  was  made 
to  the  defendant  in  June,  1902.  The  first  written  demand  upon  the 
defendant  was  contained  in  a  letter  dated  September  17,  1903,  signed 
by  Wilcox,  as  treasurer  of  the  company.  The  action  in  this  case  to 
recover  so  much  of  the  defendant's  subscription  as  was  not  paid  in 
cash  ($9,400)  was  brought  on  October  16,  1903. 

The  plaintiff's  alleged  right  of  action  rests  upon  the  proposition 
that  by  the  law  of  Maryland  a  subscription  payable  otherwise  than 
in  cash  was  not  allowable,  excepting  under  a  vote  of  the  stockholders 
at  a  meeting  especially  called,  with  notice  of  a  purpose  to  pass  upon 
the  acceptance  of  such  subscription. 

The  plaintiff  relies  upon  sections  69  and  70  of  article  23  of  the 
Maryland  Code  of  1888,  which  are  substitutes  for  sections  56  and  57 
of  the  general  corporation  act  passed  in  1868  (chapter  471),  in  these 
words : 

"Sec.  69.  Snbscrlptlons  to  the  capital  stock  of  such  of  said  corporations  as 
have  capital  stock  may  be  made  in  land  or  other  property  at  a  Yaluation  agreecl 
upou  between  the  corporation  and  the  subscriber,  where  the  said  property  so 
Hubseribed  shall  be  such  as  it  is  proper  that  the  said  corporation  shall  own 
for  the  advancement  of  the  purposes  for  which  It  was  incorporated,  but  such 
subscription  shall  not  be  otherwise  received,  nor  shall  they  be  so  received 
unless  the  same  shall  have  been  previously  authorized  by  the  stockholders 
assembled  in  general  meeting,  pursuant  to  a  call  to  consider  the  propriety 
of  receiving  the  said  subscription  and  of  fixing  the  terms  upon  which  it  shall 
be  received. 

"Sec.  70.  Where  property  of  any  kind  is  received  by  the  authority  of  the 
stockholders  in  general  meeting  as  aforesaid,  in  payment  for  stock,  the  books 
of  tlie  company  shall  be  so  kept  as  to  show  at  all  times  fully  what  property- 
was  re<*elved  for  the  said  stock,  at  what  value  and  the  number  of  shares  of 
the  capital  stock  issued  for  the  same;  in  all  other  cases  money  only  shall 
be  considered  as  payment  of  a  subscription  to  any  part  of  the  capital  stock.'* 

The  defendant  in  error,  however,  contends  that  these  sections  are 
not  applicable  here,  for  the  reasons  following.  The  plaintiff  was 
created  a  corporation  by  a  special  act  of  the  Legislature  of  Maryland 
passed  on  April  5,  1900,  entitled  "An  act  to  incorporate  the  Southern 
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Trust  &  Deposit  Company  of  Baltimore,  Md."  Laws  Md.  1900,  p. 
444,  c.  299.  This  act  contains  eleven  sections,  defining  with  much 
detail  the  powers  of  the  company,  its  rights,  privileges,  and  liabilities, 
and  the  manner  of  conducting  its  business.  The  third  section  grants 
to  the  corporation  authority  to  purchase  and  hold  stocks,  in  the 
words  following: 

"Sec.  3.  That  the  said  body  corporate  shall  have  the  right  to  purchase  and 
hold  ♦  ♦  ♦  stocks  ♦  ♦  ♦  upon  such  terms  as  may  be  established  or 
approved  by  said  company." 

Section  11  provides  that  the  corporation  shall  be  subject  to  certain 
specified  general  acts  of  1892,  but  there  is  no  clause  of  the  special 
act  subjecting  the  corporation  to  the  provisions  of  the  corporation 
act  of  1868,  or  to  the  provisions  of  sections  G9  and  70  of  the  Code  of 
1888.     The  apt  of  1868  contains  the  provision  : 

'*A11  corporations  heretofore  formed  under  the  general  laws  of  this  state, 
relating  to  corporations,  or  under  any  special  law,  are  hereby  declared  to  be 
entitled  to  the  benefit  of  and  to  be  subject  to  all  the  regulations  In  this  act 
contained.    ♦    ♦    •" 

The  act  of  1868  contains  reference  to  corporations  formed  there- 
under, but  there  is  no  express  provision  therein  extending  the  act 
to  corporations  thereafter  created  by  special  act  of  the  Legislature. 
It  is  urged,  therefore,  in  the  brief  of  the  defendant  in  error,  that  the 
above  sections  69  and  70  do  not  apply  to  this  case.  The  argument 
in  support  of  this  position  is  impressive,  but  the  point,  if  made  at 
the  trial  below,  seems  not  to  have  been  considered  by  the  court.  We 
think,  therefore,  that  we  ought  not  to  pass  upon  the  question,  and, 
in  the  view  we  take  of  the  case,  it  is  not  necessary. 

The  court  below  submitted  to  the  jury  the  question  whether  there 
had  been  a  ratification  on  the  part  of  the  plaintiff  of  the  defendant's 
payment  in  stock,  and  the  jury  found  in  favor  of  the  defendant.  The 
plaintiff  in  error  insists  that  there  could  be  no  ratification,  except  by 
the  stockholders  assembled  in  general  meeting,  pursuant  to  a  call, 
to  consider  whether  the  stock  of  the  Monumental  Savings  Asso- 
ciation should  be  received  in  part  payment  of  the  defendant's  sub- 
scription; and,  as  there  was  no  such  ratification,  it  was  error  to 
submit  to  the  jury  the  question  of  ratification.  In  determining  this 
point,  great  weight,  we  think,  should  be  given  to  the  third  section, 
heretofore  referred  to,  of  the  special  act  of  April  5,  1900,  creating  the 
corporation  plaintiff,  which  authorizes  the  corporation  to  purchase 
and  hold  stocks.  That  section  recognizes  stocks  as  property,  "such 
as  it  is  proper  that  the  said  corporation  shall  own  for  the  advance- 
ment of  the  purposes  for  which  it  was  incorporated,"  and  empowers 
the  corporation  to  fix  the  terms  of  purchase.  Therefore  the  acqui- 
sition of  Yeatman's  stock  by  the  corporation  was  not  ultra  vires  in 
the  sense  that  the  company  had  no  authority  to  acquire  and  hold 
stocks.  Did,  then,  the  failure  of  the  company  to  comply  with  the 
formalities  prescribed  by  section  69  of  the  Maryland  Code  before 
the  corporation  took  Yeatman's  stock  preclude  corporate  ratifica- 
tion, except  by  the  stockholders  assembled  in  general  meeting  pur- 
suant to  a  special  call  ?  We  think  not.  Let  us  look  at  the  facts  of 
the  case.     The  evidence  justifies  these  findings,  namely :     That  at  the 
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meeting  to  organize  the  company  a  majority  in  number  of  the  sub- 
scribers to  stock  were  present,  and  a  majority  of  the  stock  subscribed 
was  represented ;  that  it  was  then  and  there  stated  in  open  meeting 
that,  unless  Yeatman's  stock  in  the  Monumental  Savings  Asso- 
ciation was  accepted  as  a  cash  payment  on  his  subscription,  the  com- 
pany could  not  legally  be  organized ;  and  that,  without  objection  by 
any  one,  the  subscribers,  with  full  knowledge  of  the  terms  of  Yeat- 
man's  subscription,  proceeded  to  organize  the  company.  Upon  the 
evidence  it  may  be  affirmed  that  the  stockholders  convened  at  this 
meeting,  without  dissent,  accepted  Yeatman's  stock  as  a  cash  pay- 
ment. The  state  of  Maryland  might  have  objected  to  this,  but  has 
not  done  so.  The  rights  of  creditors  were  not  involved,  and  none 
of  them  has  complained.  The  only  complaint  comes  from  the  cor- 
poration, which  owes  its  organized  existence  to  the  action  of  the 
stockholders  in  treating  Yeatman's  stock  as  a  cash  payment.  More- 
over, the  contract  which  the  plaintiff  seeks  to  have  declared  illegal 
is  an  executed  contract.  In  this  regard  the  case  differs  widely  from 
Baile  v.  The  Calvert  College,  etc.,  47  Md.  117.  Still  further,  the  con- 
tract here  in  question  was  fully  performed  on  both  sides  more  than 
two  years  before  this  suit  was  brought.  As  long  as  it  appeared  to 
the  plaintiff  to  be  a  profitable  bargain,  the  plaintiff  held  onto  the 
contract,  enjoying  its  fruits.  It  was  not  until  conditions  had  dianged, 
and  after  it  had  become  impossible  to  restore  the  status  quo,  that  the 
plaintiff  undertook  to*  avoid  the  contract.  If  the  plaintiff  ever  had 
that  right,  it  was  lost  by  reason  of  its  conduct.  We  need  not  again 
recount  the  acts  of  ownership  exercised  by  the  plaintiff  over  this 
Monumental  Savings  Association  stock.  The  plaintiff's  positive  acts 
and  its  long-continued  acquiescence  preclude  it  from  questioning  at 
this  late  date  the  validity  of  the  contract.  The  plaintiff  in  error  has 
no  reason  to  complain  that  the  court  submitted  to  the  jury  the  ques- 
tion of  ratification.  There  was  ample  evidence  to  sustain  the  finding 
of  the  jury.  Stokes  &  Haines  v.  Detrick  &  Bradley,  75  Md.  256, 
2r)3,  23  Atl.  846 ;  Edelhoff  et  al.  v.  The  Horner-Miller  Mfg.  Co.,  86 
Md.  595,  610,  39  Atl.  314. 

But  the  case  has  another  aspect:  It  clearly  appears  that  the  de- 
fendant never  entered  into  an  agreement  to  pay  exclusively  in  money. 
In  the  transaction  between  him  and  Sherman,  the  latter  was  acting 
on  behalf  of  a  contemplated  company.  Upon  its  corporate  organiza- 
tion the  company  could  adopt  the  agreement  which  Sherman  had 
made,  but  only  upon  its  agreed  terms.  Now,  the  facts  are  undisputed. 
As  we  have  already  noted,  all  the  evidence  in  respect  to  the  trans- 
action between  Sherman  and  Yeatman  came  into  the  case  without 
objection.  We  do  not  see  how  the  evidence  could  have  been  ex- 
cluded. The  defendant's  subscription  had  on  its  face  the  acknowl- 
edgment, *Taid  $12,000."  This  called  for  explanation  on  part  of 
the  plaintiff.  Moreover,  the  two  papers  of  April  19,  1900,  connect 
themselves  together.  They  constitute  the  actual  agreement.  Sher- 
man communicated  to  the  body  of  subscribers  and  stockholders  as- 
sembled for  organization  the  fact  that  Yeatman  was  to  pay  partly  in 
stock,  before  his  subscription  was  accepted.  It  follows,  then,  that, 
if  the  stipulation  to  pay  partly  in  Monumental  Savings  Association 
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Stock  is  void,  there  was  no  ground  for  recovery  in  this  action,  under 
the  proofs.  The  corporation  is  the  plaintiff.  Now,  certainly  as  be- 
tween the  corporation  itself  and  the  defendant,  the  subscription  agree- 
ment, if  binding  at  all,  was  binding  in  its  entirety.  Treating  it  as  an 
unexecuted  contract,  the  corporation  cannot  demand  its  enforcement, 
save  upon  the  agreed  terms. 
The  judgment  of  the  Circuit  Court  is  affirmed. 

GRAY,  Circuit  Judge,  dissents. 


034  Fed.  815.) 

FURNESS,  WITHY  &  CO.,  Limited,  v.  LEYLAND  SHIPPING  CO.,  Limited, 

et  al.     SAME  v.  BOSTON  ELEVATED  RY.  CO.    THE  PLANET 

NEPTUNE.     THE   MERIDIAN. 

(Circuit  Court  of  Appeals,  First  Circuit    February  1,  1905.) 

Nos.  540,  541. 

Shipping— Deicxtbraoe — Liabilitt  of  Purchaseb  op  Caboo. 

A  written  contract  for  the  sale  of  cargoes  of  coal  to  be  delivered  from 
the  ships,  which  contained  no  provision  with  respect  to  the  rate  of  dis- 
charge, bound  the  purchaser  only  to  receive  the  coal  at  a  rate  which  was 
customary  and  reasonable  imder  the  circumstances;  and,  where  it  did 
so,  it  cannot  be  held  liable  for  demurrage  which  the  seller  was  obliged 
to  pay  under  the  charter  parties,  requiring  a  more  rapid  discharge. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44,  Cent.  Dig.  Shipping,  §§  571, 
576. 

Demurrage,  see  notes  to  Harrison  v.  Smith,  14  C.  C.  A.  657;  Randall 
V.  Sprague,  21  C.  C.  A.  337 ;  Hagerman  v.  Norton,  46  C.  C.  A.  70.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Massachusetts. 

These  were  two  suits  in  admiralty,  involving  liability  for  demurrage 
in  the  case  of  two  steamships — ^the  Planet  Neptune  and  the  Meridian — . 
each  laden  with  coal. 

The  opinion  of  the  District  Court  in  the  case  of  The  Planet  Neptune, 
written  by  Lowell,  District  Judge,  is  as  follows : 

This  1b  a  libel  for  demurrage.  The  charter  party  guarantied  discharge  at 
tlie  rate  of  1,000  tons  a  day  if  the  vessel  could  deliver  at  that  rate.  The 
steamer  reported  at  anchor  in  President  Roads  at  noon  on  November  26th, 
uot  being  allowed  by  the  harbor  master  to  proceed  to  the  upper  harbor  with- 
out a  berth.  The  rest  of  this  day  should  be  allowed  for  berthing,  entering 
at  the  customhouse,  removing  the  hatches,  etc. ;  and,  as  November  27th  was 
a  holiday,  the  lay  days  began  on  the  morning  of  November  28th.  New  Ru- 
perra  Steamship  Co.  v.  2,000  Tons  of  Coal  (D.  C)  124  Fed.  937.  There  were 
5,100  tons  of  coal  on  board,  and  so  the  discharge  should  have  been  complete 
at  some  time  on  December  4th.  As  the  discharge  under  a  competent  steve- 
dore never  reached  250  tons  in  any  one  day  from  any  one  of  the  four  hatches, 
it  is  probable  that  the  guarantied  rate  was  somewhat  beyond  the  vessel's 
reasonable  capacity.  I  allow  six  full  days  for  discharge,  which  is  at  the  rate 
of  only  850  tons  a  day.  The  discharge  should  have  been  completed  at  the 
end  of  December  4th. 

The  Boston  Elevated  Railway  Company,  the  claimant,  to  whom  the  coal 
was  sold,  has  summoned  in  its  vendor,  the  consignee,  and  contends  that  the 
consijmee  is  liable  to  it  for  the  demurrage.  The  written  contract  of  sale 
contained  in  the  letters  which  passed  between  the  parties  provided  that  the 
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coal  should  be  delivered  alongside  the  vendee's  pier,  or  overside  in  the  harbor 
Into  lighters.  The  v^idor  was  thus  bound  to  discharge  the  coal,  and  the  ven- 
dee to  furnish  wharf  or  lighters  to  receive  the  discharge.  The  contract  did 
not  mention  the  rate  of  discharge.  If  the  contract  made  between  a  vendor 
who  is  to  discharge,  and  a  vendee  who  is  to  receive  discharge,  mentions  no 
rate  of  discharge,  both  parties  are  bound  only  to  proceed  at  a  rate  reasonable 
under  all  the  circumstances.  The  written  contract  cannot  be  varied  by  parol, 
but,  even  if  parol  evidence  were  here  admissible,  it  would  establish  only  a 
statement  by  the  claimant  that  it  could  discharge  at  the  rate  of  1,000  txms  a 
day  at  its  new  dock,  and  that  it  h<^>ed  and  expected  that  the  dock  would  be 
ready  for  discharge  upon  the  steamer's  arrival.  On  that  consideration,  and 
on  that  only,  according  to  the  testimony  of  Stewart,  the  vendor's  agent,  did 
Mahler,  the  vendee's  agent,  promise  to  receive  1,(XK)  tons  a  day.  But  there 
was  inserted  in  the  contract  an  alternative  method  of  discharge  into  light- 
ers, and  as  to  the  rate  of  that  discharge  Mahler  made  no  suggestion.  The 
alternative  was  f<M"  the  benefit  of  the  vendor  as  well  as  of  the  vendee,  inas- 
much as  it  permitted  the  former  to  employ  a  vessel,  like  the  Planet  Nep- 
tune, too  large  for  the  vendee's  dod£.  Under  these  circumstances,  even  if 
parol  evidence  were  admissible,  and  Stewart's  testimcmy  were  taken  as  ac- 
curate against  Mahler's  denial,  it  would  still  be  unfair  to  hold  the  vendee 
to  a  fixed  rate  of  discharge,  where  the  discharge  was  into  lighters,  and  could 
not  have  been  had  at  the  vendee's  wharf,  even  had  that  been  completed,  be- 
cause of  the  excessive  size  of  the  steamer.  Was  the  consignee  bound  to  the 
vendee  to  discharge  1,000  tons  a  day?  I  ttiink  not,  and  yet  both  parties  were 
bound  or  neither.  It  was  said  in  argument  that  the  consignee,  who  was 
bound  by  the  charter  party  to  the  shipowner,  could  not  be  supposed  to  have 
left  uncertain  the  rate  of  discharge  guarantied  by  the  vendee,  but  a  lack  of 
definite  stipulation  respecting  demurrage  is  not  uncommon.  See  The  Viola 
(D.  C.)  90  Fed.  750.  It  was  suggested  that,  inasmuch  as  the  vendee  knew 
the  charter  rate  of  discharge,  his  contract  must  be  tak^i  as  made  subject  to 
It  But  the  parties  are  still  at  issue  concerning  the  meaning  of  the  charter 
party.  Because  of  the  congestion  of  the  port,  the  consignees  cont^ided  be- 
fore this  court,  and  may  still  contend  before  the  Court  of  Appeals,  that  they 
were  not  required  to  discharge  at  the  cliarter  rate.  This  court  has  decided 
against  them,  but  the  matter  is  not  yet  finally  determined.  The  vendor's 
attempt,  here  made  by  parol  evidence,  to  insert  in  a  written  contract,  ap- 
parently complete,  an  oral  agreement  which  he  says  was  evidently  implied 
from  the  circumstances  of  the  case,  ccnnports  ill  with  his  argument  just  ad- 
dressed to  this  court  in  his  contention  with  the  shipowner — ^that  the  circum- 
jstances  of  this  case  relieved  him  from  a  like  agreement  The  situation  illus- 
trates the  wisdom  of  the  rule  which  compels  parties  to  abide  by  their  contracts 
as  written.  The  letter  of  the  vendee  to  the  vendor  after  the  discharge  was 
effected  lends  some  support  to  the  vendor's  contention  that  the  vendee  admitted 
its  liability  for  part  of  the  demurrage,  but,  upon  the  whole,  the  acknowledgment 
is  not  sufficient  to  control  the  plain  language  of  the  written  contract  Mahler 
was  urging  that  the  congestion  of  the  port  excused  his  delay  in  furnishing 
lighters.  If  the  vendee  guarantied  only  that  it  would  receive  discharge  at  a 
rate  reasonable  under  the  circumstances,  it  was  practically  admitted  at  the 
trial  it  had  fulfilled  its  contract  The  evidence  regarding  congestion  at  its 
wharf  of  final  delivery  was  too  indefinite  to  affect  the  result 

In  accordance  with  ttiis  opinion,  the  decree  will  provide  that  the  consignee 
pay  the  demurrage  and  costs. 

In  the  case  of  The  Meridian  the  opinion  of  Lowell,  District  Judge, 
is  as  follows: 

This  is  a  libel  In  personam,  brought  by  the  consignees,  who  paid  the  de- 
murrage, against  the  vendee,  based  upon  facts  similar  to  those  stated  in  The 
Cargo  ex  Planet  Neptune,  to  which  reference  is  hereby  made.  The  dedsion 
here  must  follow  that  rendered  in  the  case  just  mentioned.  The  steamer 
Meridian,  here  in  question,  was  not  too  large  to  have  discharged  at  the  ven- 
dee's dock,  but  tills  difference  in  the  facts  is  not  sufficient  to  change  the  deci- 
sion. 

Libel  dismissed,  with  costs. 
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Arthur  H.  Russell,  for  appellants. 

Arthur  P.  Stone,  for  Boston  Elevated  Ry.  Co. 

Before  COLT  and  PUTNAM,  Circuit  Judges,  and  ALDRICH, 
District  Judge. 

PUTNAM,  Circuit  Judge.  These  appeals  arise  out  of  two  cargoes 
imported  in  two  diflferent  steamers,  but  covered  in  one  agreement  of  sale 
by  Fumess,  Withy  &  Co.,  Limited,  to  the  Boston  Elevated  Rail- 
way Company,  of  10,000  tons  of  Welsh  small  admiralty  steam  coal. 
The  question  before  us  arises  solely  between  Fumess,  Withy  &  Co., 
Limited,  and  the  Boston  Elevated  Railway  Company.  In  each  case 
there  was  a  decree  in  the  District  Court  in  favor  of  the  Boston  Elevated 
Railway  Company,  and  Furness.  Withy  &  Co.,  Limited,  appealed 
to  us.  The  origin  of  the  transactions,  so  far  as  the  same  appears  by 
anything  written,  is  shown  by  the  following  correspondence : 

Boston,  Oct.  3d,  1902. 

Edward  Mahler,  Esq.,  Purchasing  Agent,  Boston  Elevated  Railway  Co., 
Converse  Building — Dear  Sir:  We  beg  to  confirm  sale,  up  to  10,000  Tons 
Welsh  Small  Admiralty  Steam  Coal,  for  shipment  last  half  October  and  first 
half  November  at  a  price  of  $5.45  per  Ton  of  2240  Lbs.  delivered  alongside 
yonr  Company's  Pier  at  Lincoln  Wharf,  or  overside  in  the  Harbor  Into  Light- 
ers. 

This  Price  to  include  Cost,  Insurance  and  Freight  to  Boston,  also  United 
States  Duty  of  CTc.  per  Ton,  and  it  is  agreed  that  should  your  Company  be 
able  to  procure  any  reduction  of  the  Duty  such  rebate  will  be  for  account  of 
the  Boston  Elevated  Railroad  Co. 

It  is  also  agreed  that  should  the  work  of  discharge  be  effected  at  Lincolns 
Wharf  by  the  Boston  Elevated  Railroad  Co.  a  rebate  of  20c.  per  Ton  will  bo 
allowed  for  this  work. 

Kindly  confirm  and  we  shall  be  pleased  to  be  advised  should  you  desire  to 
make  further  purchases. 

Yours  faithfully.  For  Fumess,  Withy  &  Co.,  Ltd., 

Robt  E.  Burnett 

Boston,  Mass.,  Oct  8d,  1902. 
Fumess,  Withy  &  Co.,  Ltd.,  85  Water  Street,  Boston,  Mass. — ^Dear  Sirs: 
Have  your  favor  of  the  3rd  Inst  beg  to  confirm  sale  to  this  Company  of  10,- 
000  tons  of  Welsh  Small  Admiralty  Steam  Coal,  shipment  the  last  half  of 
October  and  the  first  half  of  November  at  terms  and  conditions  as  stated. 

In  making  charters  of  steamers,  of  course  we  would  prefer  steamers  that 
would  be  able  to  discharge  from  our  Lincoln  Wharf  Dock.  The  length  of 
wharf  is  283  feet ;  the  dodc  was  dredged  for  22  feet  at  low  water. 

Kindly  advise  when  charters  are  made  giving  the  name  of  steamers,  dimen- 
sions, etc.    When  we  are  again  in  the  market  will  advise  you. 

Yours  truly,  Ed'wd  Mahler, 

Purchasing  Agent 

85  Water  Street 

Boston,  October  4,  1902. 
Edward  Mahler,  Esq.,  Purchasing  Agt  Boston  Elevated  R.  R.  Co.,  101  Milk 
St,  Boston — Dear  Sir:   We  are  favored  with  your  letter  of  October  3rd, 
which  is  in  order,  except  that  of  course  all  sales  made  are  subject  to  the 
usual  strike  &  Colliery  conditions. 

We  shall  be  pleased  to  be  advised  whenever  you  are  In  the  market  for  fur- 
ther importations. 

Yours  faithfully.  For  Fumess,  Withy  &  Co.,  Ltd., 

Robt  B,  Burnett 
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One  cargo  came  forward  by  the  steamer  Meridian,  under  a  charter 
dated  at  London  on  the  3d  day  of  October,  and  the  other  by  the  steamer 
Planet  Neptune,  under  a  charter  dated  also  at  London  cm  the  2d  day 
of  November,  each  in  1902.  These  charters  were  executed  between  the 
owner  of  the  steamers,  or  the  agents  of  the  owner,  and  Hull,  Blythe  & 
Co.,  coal  exporters  at  London  and  Cardiff,  who  were  apparently  the 
parties  from  whom  the  coal  was  originally  purchased  by  Fumess,  Withy 
&  Co.,  Limited.  The  charters  are  of  the  class  known  as  "Cham- 
ber of  Shipping  Welsh  Coal  Charter,  1896,"  and  they  contain  the  stip- 
ulation found  in  that  class  of  charters;  providing  that  the  cargo  be 
taken  from  alongside  by  the  consignee  at  the  port  of  discharge  at  a  rate 
per  day  named  therein.  Fumess,  Withy  &  Co.,  Limited,  claims  that 
by  its  sale  to  the  Boston  Elevated  Railway  Company  the  latter  cor- 
poration assumed  the  burden  of  that  stipulation ;  but  the  latter  claims 
that,  as  between  Furness,  Withy  &  Co.,  Limited,  and  itself,  it  was 
bound  only  by  the  implied  obligation  to  discharge  with  ordinary  or 
customary  expedition,  which  obligation  arises  as  of  course  on  the  face 
of  the  correspondence.  On  this  issue  the  District  Court  found,  as  we 
have  said,  in  favor  of  the  Boston  Elevated  Railway  Company. 

The  opinion  passed  down  by  the  learned  judge  of  that  court  went 
over  the  facts  more  in  detail  than  we  need  to,  in  view  of  the  disposition 
which  we  conclude  to  make  of  these  appeals.  In  view  of  the  expression 
with  which  its  letter  of  October  3d  commences,  "We  beg  to  confirm 
sale,"  Fumess,  Withy  &  Co.,  Limited,  claims  tfiat  there  had  been  a 
previous  oral  agreement  covering  the  terms  of  the  sale,  by  virtue  of 
which  the  Boston  Elevated  Railway  Company  assumed  the  burden  of 
the  stipulation  in  the  charters  to  which  we  have  referred,  and  that  this 
expression  adopted  that  oral  agreement,  so  that  Fumess,  Withy  &  Co., 
Limited,  is  entitled  to  supplement  the  correspondence  by  proof  of  it. 
The  learned  judge  of  the  District  Court  was  of  the  opinion,  first,  that, 
under  the  rules  of  law,  the  correspondence  constituted  on  its  face  a 
complete  contract,  and  so  could  not  thus  be  varied  by  parol;  and. 
second,  that,  if  it  could  be  varied,  Furness,  Withy  &  Co.,  Limited, 
failed  to  support  its  proposition  as  to  the  oral  understanding.  For  the 
details  of  these  conclusions,  we  refer  to  his  opinion,  which  we  adopt 
so  far  as  the  issue  before  us  is  concerned ;  supplementing  the  same  with 
the  following  suggestions: 

In  our  view,  the  expression  in  the  letter  from  Fumess,  Withy  &  Co., 
Limited,  of  October  4,  that  is,  the  words  "which  is  in  order,"  especially 
in  connection  with  the  single  exception  which  follows,  show  that  the 
correspondence  was  intended  to  express  and  did  express  the  entire 
contract.  Moreover,  it  is  to  be  observed  that  the  first  letter  in  the 
series  contains  the  following: 

"It  is  also  ajfreed  tbat  should  the  work  of  discharge  be  effected  at  Lln- 
oolns  Wharf  by  the  Boston  Elevated  Railway  Oo.  a  rebate  of  20c.  per  ton 
will  be  allowed  for  this  work." 

This  is  persuasive  from  two  points  of  view :  First,  there  is  nothing 
in  either  charter  which  in  any  way  corresponds  with  this  special  stipula- 
tion, or  calls  for  it.  Therefore,  in  the  particular  of  the  provison  in  the 
charters  with  regard  to  the  discharge  of  the  cargoes,  the  correspondence 
makes  a  departure  so  peculiar  that,  whatever  might  be  the  possibility 
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of  maintaining  that  in  some  other  particulars  there  was  a  prior  oral 
agreement  to  which  the  words  already  quoted,  *' We  beg  to  confirm  sale/' 
might  be  thought  to  relate,  it  follows  that,  on  the  sole  issue  between  the 
parties  before  us,  the  correspondence  is  the  master. 

Again,  it  is  apparent  that  this  particular  provision  for  a  rebate  arose 
from  the  fact  that,  when  or  before  the  correspondence  occurred,  the 
Boston  Elevated  Railway  Company  had  assured  the  sellers,  or  had 
expressed  the  hope,  that  it  would  be  able  to  receive  delivery  at  the  wharf 
named.  It  is  also  apparent  that,  if  the  coal  had  been  received  at  that 
wharf,  it  certainly  could  have  been  discharged  at  the  daily  rates  stipulat- 
ed in  the  charters,  and  perhaps  even  more  rapidly,  and  no  other  ad- 
vantage could  apparently  have  come  therefrom.  If  the  Boston  Elevated 
Railway  Company  had  assumed  the  stipulations  with  reference  to  the 
daily  rates  of  discharge,  it  would  necessarily  have  been  a  matter  of 
absolute  indifference  to  Furness,  Withy  &  Co.,  Limited,  whether  the 
coal  was  discharged  at  Lincoln's  Wharf  or  elsewhere,  so  that  in  that 
event  the  stipulations  for  rebate  would  have  involved  pure  gratuities 
on  their  part.  The  stipulated  rebate,  therefore,  is  necessarily  inconsist- 
.  ent  with  any  understanding,  oral  or  otherwise,  such  as  is  now  claimed 
by  the  vendor  of  the  coal.  All  this  brings  the  case  within  the  practical 
rule  by  which  several  writings,  although  informal,  taken  together,  may 
be  seen  to  constitute  a  complete  legal  engagement,  as  stated  by  Judge 
Aldrich,  in  behalf  of  this  court,  in  Church  v.  Proctor,  66  Fed.  240,  241, 
13  C.  C.  A.  426.  Consequently,  in  any  view,  we  conclude  that  the 
Boston  Elevated  Railway  Company  was  bound  only  to  the  implied  or- 
dinary or  customary  diligence,  and  that  the  decrees  of  the  District 
Court  were  correct. 

In  each  case  the  judgment  is :  The  decree  of  the  District  Court  is 
affirmed,  and  the  Boston  Elevated  Railway  Company  recovers  its  costs 
of  appeal  from  Furness,  Withy  &  Co.,  Liinited. 


(134  Fed.  819.) 

THE  TRESCO. 

(Circuit  Court  of  Appeals,  Third  Circuit    February  9,  1905.) 

No.  42. 

t,  Shippinq — DiscHABGE^— Injuries  to  Servant— Defective  Cable— Negli- 
gence—Inspection. 

PlalntifT,  a  stevedore,  was  injured  by  the  pulling  out  of  the  splicing  of 
a  cable  used  In  unloading  buckets  of  ore  weighing  about  2,000  pounds. 
The  cable,  of  foreign  manufacture,  had  been  received  from  a  sister  ship, 
and  was  capable  of  lifting  about  10  tons.  Before  the  unloading  was  be- 
gun, the  day  prior  to  the  accident,  only  a  visual  inspection  of  the  cable 
was  made,  and  It  appeared  that,  if  the  tarred  twine  serving  covering  the 
splice  had  been  removed,  the  defectiveness  of  the  splice  would  have  been 
discovered.  Held,  that  the  ship  was  guilty  of  negligence  in  failing  to 
properly  Inspect. 

[Ed.  Note. — For  cases  In  point,  see  voL  44,  Cent  Dig.  Shipping,  §§  349- 
351.] 

2.  Same— Contributory  Negligence. 

Evidence  that  the  splice  was  not  smooth,  and  that  libelant  noticed  the 
ends  of  wires  protruding  some  two  or  three  hours  before  the  accident, 
67  CCA.— 30  r  -  I 
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and  that  he  failed  to  report  the  same  becanse  he  thought  It  was  spU^'od 
so  that  it  would  not  come  apart,  was  insufficient  to  charge  him  with  con- 
tributory negligence. 

Dallas,  Circuit  Judge,  dissenting. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 

For  opinion  below,  see  128  Fed.  780. 

J.  H.  Brinton,  for  appellant. 
Henry  R.  Edmunds,  for  appellee. 

Before  ACHESON,  DALLAS,  and  GRAY,  Circuit  Judges. 

ACHESON,  Circuit  Judge.  This  is  an  appeal  from  a  decree  of  the 
District  Court  dismissing  a  libel  in  an  action  brought  by  Oscar  Grif- 
fing  against  the  steamship  Tresco  to  recover  damages  for  personal 
injuries  suffered  by  the  libelant  on  the  evening  of  December  4,  1902, 
about  11  o'clock,  while  he  was  assisting  as  a  stevedore  in  the  hold 
of  the  vessel  in  discharging  a  cargo  of  iron  ore  from  the  steamship, 
then  unloading  in  the  port  of  Philadelphia.  The  libelant's  duties  re- 
quired him  to  help  in  filling  vnth  ore  large  iron  buckets  as  they  were 
lowered  into  the  hold  by  a  steam  windlass  and  wire  cable,  the  cable  being 
supplied  by  the  vessel  for  the  above-stated  purpose.  At  the  time  in 
question  the  libelant  had  assisted  in  filling  with  ore  one  of  the  buck- 
ets, and  during  the  process  of  hoisting  the  loaded  bucket  the  splicing 
in  the  lower  end  of  the  cable  pulled  out,  and  the  bucket  fell.  In  its 
fall  the  bucket  overturned,  and  part  of  its  contents  was  thrown  against 
the  libelant,  thus  inflicting  the  injuries  complained  of.  It  was  shown 
that  the  splice  was  covered  with  a  serving  of  tarred  twine,  that  the 
weight  of  a  filled  bucket  was  about  2,000  pounds,  that  the  breaking 
strain  of  the  cable  was  at  least  10  tons,  and  that  the  discharging 
began  4  o'clock  on  the  afternoon  of  the  day  before  the  libelant  was 
injured. 

The  testimony,  based  upon  examination  of  the  cable  since  the 
splicing  pulled  out,  establishes  that  the  splice  was  not  properly  made. 
The  expert  witnesses  agjee  that  it  was  defectively  made,  and  the  court 
so  found.  The  evidence  satisfies  us  that  the  splice  was  grossly  de- 
fective in  its  construction.  The  indications  warrant  the  belief  that 
the  splice  was  not  the  work  of  an  experienced  mechanic.  The  master 
or  owner  of  the  Tresco  had  the  means  of  showing  the  origin  and  his- 
tory of  the  cable,  but  did  not  do  so.  Nothing  was  shown  save  that 
the  cable,  spliced  and  served  with  tarred  twine  as  when  it  gave  way, 
was  brought  to  New  York  and  delivered  to  the  Tresco  in  August, 
1902,  by  a  sister  ship  belonging  to  the  same  owner.  The  Tresco's 
witnesses  say  the  cable  was  then  apparently  new,  and  that  it  was 
used  on  the  Tresco  only  once  before  the  disaster  in  question.  The 
extent  or  character  of  that  use  was  not  shown.  The  cable  was  not 
tested  at  the  time  it  was  brought  on  board  the  Tresco,  nor  afterwards. 
Neither  was  the  splice  ever  uncovered  for  inspection.  In  regard  to 
the  inspection  of  the  wire  cable  on  the  occasion  when  the  splicing 
drew  out,  the  learned  District  Judge  says: 

"Before  the  laborers  begau  to  take  out  the  ore  in  Pliiladelphia,  the  first 
mate  of  the  Tresco  examiued  the  rope  cai'efully,  and  nothing  was  found  to 
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Indicate  that  it  was  unsafe.  The  serving  covered  the  splice  and  was  not  re- 
inored,  since  there  was  no  external  sign  to  suggest  that  the  rope  might  be 
unable  to  do  its  work.  A  wire  rope  of  this  size  should  lift  at  least  10  tons. 
Several  times  after  the  hoisting  began  the  mate  examined  the  rope,  the  last 
inspection  being  about  4  o'clock  on  the  afternoon  preceding  the  accident,  and 
found  nothing  that  should  have  put  him  on  his  guard." 

It  may  be  assumed,  not  uncharitably,  that  the  testimony  of  the  mate 
as  to  his  inspection  would  be  as  favorable  to  the  ship  as  was  at  all 
consistent  with  the  truth.     Now,  his  testimony  was  as  follows : 

In  chief,  for  Tresco : 

"Q.  Did  you  inspect  this  fall  which  was  used  at  No.  3  hatch  before  the  dis- 
charge began  at  Philadelphia  on  that  occasion?  A.  Yes,  sir.  Q.  What  sort  of 
inspection  did  j^ou  make  of  it?  A.  As  I  generally  do,  in  fact  always  do,  when 
1  am  rigging  the  cargo  gear.  I  inspe<t  the  ropes;  I  take  them  up  In  my 
hand,  and  examine  them  to  see  if  tliey  are  lit  for  work.  Q.  Did  you  examine 
the  splice  of  this  rope  at  No.  3?  A.  Yes.  sir.  Q.  When  did  you  do  that?  A. 
I  examined  it  particularly,  before  we  started  to  work,  while  rigging  the  gear. 
Q.  How  l<Mig  before  the  accident?  A.  That  would  be  on  the  3d.  Q.  What 
time  of  day?  A.  Between  3  and  4  o'clock.  Q.  What  time  did  you  begin  dis- 
charging? A.  4  o'clock.  Q.  On  the  3d  day  of  December?  A.  Yes,  sir.  Q. 
What  was  the  condition  of  the  splice  then?  A.  GJood.  Q.  Describe  how  that 
fjplice  was  fixed.  Was  there  serving  around  where  the  wire  was  spliced? 
A.  The  rope  was  served  around  where  the  thimble  was  and  the  splice ;  it  was 
served  over.  Q.  Was  the  splice  all  covered  up  with  the  serving?  A.  All  cov- 
ered up  with  the  service.  Q.  Did  it  all  look  in  good  order?  A.  All  in  good 
order.  Q.  Was  this  service  tarred?  A.  Yes,  sir;  tarred  spun  yarn.  Q.  Did 
.vou  look  at  this  fall  again  during  the  discharge?  A.  Yes,  sir.  I  periodically 
go  around  on  purpose.  I  hardly  ever  pass  a  gangway  w^ithout  I  look  at  the 
gear.  Q.  What  was  the  last  time  before  the  accident  happened  when  you 
examined  this  splice  to  see  w^hether  it  was  all  right?  A.  Between  4  and  5 
o'clock,  before  dark.  Q.  Did  you  examine  all  the  other  splices,  too?  A.  Yes. 
sir.  On  this  occasion  I  did  not  take  it  in  my  hand.  Q.  On  this  last  examina- 
tion? A.  No.  Q.  How  near  were  you  to  it  when  you  examined  it?  A. 
Within  a  foot  or  two.  Q.  You  were  looking  at  it  then  to  see  whether  it  was 
in  good  order?  A.  Yes,  sir.  Q.  Did  it  show  any  signs  of  giving  away?  A.  No 
signs  of  ever  giving  away." 

On  cross-examination  by  libelant's  counsel : 

'*Q.  Were  you  present  when  this  rigging  was  put  up?  A.  Yes,  sir.  Q.  Did 
you  help  do  it?  A.  No;  I  directed  how  it  should  be  done.  Q.  You  brought  it 
oat  of  the  forecastle;  then  what  did  you  do  with  it?  A.  Rove  it  in  its  place, 
and  Bent  it  up  on  a  derrick.  Q.  Then  what?  A.  Then  they  went  to  work.  Q. 
Tliat  was  all  that  was  done?  A.  Yes,  sir;  of  course  it  was  examined.  I 
examined  it  before  it  was  rove.  Q.  While  it  was  coiled?  A.  No;  after  it  was 
turned  out  of  the  coil  and  rove  into  its  place  I  examined  it,  or  while  it  was 
getting  rove.  Q.  Describe  what  'reeving'  is.  A.  Putting  it  in  its  place.  Q. 
Give  us  a  little  description.  A.  It  Is  rove  through  the  blocks — through  the 
pnlleys.  Q.  By  steam  power?  A.  No,  by  hand.  You  simply  pick  up  the  end 
and  put  it  through.  Q.  You  run  it  through  your  blocks  and  fall?  A.  Yes,  sir. 
Q.  While  these  men  were  reeving  it,  you  cast  your  eye  over  the  cable  as  it 
■was  pulled  out  and  put  in  position?  A.  Yes,  sir.  Q.  That  was  the  character 
of  examination  you  made  at  that  time?  A.  Yes,  sir.  I  took  it  and  pulled  it 
through  my  hand.  Before  I  started  to  discharge  the  ship  I  picked  it  up  and 
examined  it  to  see  if  there  were  any  bad  places  in  it — if  there  was  a  flaw  in 
it  of  any  kind.  Q.  That  is,  after  the  fall  has  been  put  in  position?  A.  While 
it  is  being  put  in  position.  Q.  Do  you  mean  to  say  that  while  these  men  are 
putting  this  cable  in  position  you  pass  every  foot  of  it  through  your  hand? 
A.  No,  not  exactly  that,  because  with  the  experience  I  have  had  I  do  not  want 
evei\  to  do  that.  I  can  tell  a  piece  of  rope  when  I  see  it  I  picked  the  rope 
up  to  make  sure.  I  do  not  exactly  pull  the  rope  altogether  through  my  hand. 
Q.  But  you  cast  your  eye  over  it  generally  and  note  any  defects?    A.  Yes,  sir." 


Digitized  by  VjOOQ IC 


468  67  C.  C.  A,  REPORTS. 

Giving  the  fullest  weight  to  the  testimony  of  the  mate,  Ms  so-called 
"inspection*'  of  the  wire  cable  seems  to  us  to  have  been  little  more, 
if  any  more,  than  a  mere  visual  inspection.  But  at  the  best  it  was 
very  superficial.  In  view  of  the  circumstances,  we  think  it  was  alto- 
gether inadequate.  The  workmen  were  about  to  engage  in  a  service 
involving  hazard,  in  the  hold  of  the  ship,  under  ore-loaded  buckets 
which  were  lowered  and  hoisted  by  means  of  the  cable  operated  by 
the  steam  windlass.  So  far  as  the  evidence  shows,  the  cable  had 
not  before  been  subjected  to  such  a  strain.  It  had  not  been  tested 
while  aboard  the  Tresco.  Whether  or  not  it  had  ever  been  tested 
was  not  known  to  the  ship's  master.  He  did  not  know  where  or  by 
whom  the  cable  was  manufactured,  or  where  or  by  whom  the  splice 
was  made.  The  covering  had  not  been  removed  from  the  splice  for 
the  inspection  of  the  latter  since  the  cable  was  delivered  to  the  Tresco. 
Before  the  cable  was  put  to  use  on  the  occasion  in  question,  reason- 
able prudence  required  the  removal  of  the  tarred  service  and  an 
examination  of  the  splice.  This  could  have  been  done  readily  and  in 
a  very  short  time.  We  cannot  accept  the  suggestion  that,  if  the 
serving  had  been  taken  off,  the  defect  in  the  splicing  might  not  have 
been  discovered.  We  think  the  defect  would  have  been  disclosed 
and  the  disaster  prevented.  In  the  circumstances,  we  think  that  the 
owner  and  master  of  the  Tresco  failed  in  their  duty  to  the  libelant,  in 
that  the  cable  was  neither  tested  nor  properly  inspected  before  he 
was  put  to  work  in  discharging  the  cargo  of  iron  ore. 

The  Tresco,  it  will  be  perceived,  is  in  no  position  to  invoke  the 
established  principle  that,  if  one  "purchases  from  a  manufacturer  of 
recognized  standing,  he  is  justified  in  assuming  that  in  the  manu- 
facture proper  care  was  taken,  and  that  proper  tests  were  made  of  the' 
different  parts  of  the  machinery,  and  that  as  delivered  to  him,  it  is  in  a 
fair  and  reasonable  condition  for  use."  Richmond,  etc.,  R.  R.  Co.  v. 
Elliott,  149  U.  S.  266,  272,  13  Sup.  Ct.  837,  37  L.  Ed.  728 ;  Westing- 
house  Elec.  &  Mfg.  Co.  V.  Heimlich,  127  Fed.  92,  62  C.  C.  A.  92.  For, 
although  the  evidence  must  be  within  the  reach  of  the  owner  and  master 
of  the  Tresco,  it  has  not  been  shown  who  the  manufacturer  of  the  cable 
was,  or  (what  is  more  important)  by  whom  the  cable  was  spliced. 

The  views  we  have  expressed  above,  and  our  conclusion  that  negli- 
gence in  this  matter  is  justly  chargeable  to  the  Tresco,  find  suport  in 
decisions  of  the  courts.  The  Rheola  (C.  C.)  19  Fed.  926,  928 ;  The 
William  Branfoot,  52  Fed.  390,  3  C.  C.  A.  155 ;  The  King  Gruffydd, 
131  Fed.  189,  65  C.  C.  A.  495. 

There  was,  we  think,  no  evidence  upon  which  a  charge  of  contribu- 
tory negligence  on  the  part  of  the  libelant  could  be  sustained.  The 
evidence  in  support  of  the  charge  was  simply  this :  Two  of  the  libel-  * 
ant's  fellow  workmen  testified  that  the  splice  was  not  smooth,  and 
that  they  saw  ends  of  wire  protruding  from  it.  The  libelant  testified 
that  two  or  three  hours  before  the  accident  he  noticed  the  ends  of 
the  wire.  When  asked  if  he  reported  it,  he  answered,  "No,  I  did 
not,  because  I  thought  it  was  spliced  in  a  decent  way  and  tucked  in 
so  that  it  would  not  part."  We  do  not  see  why  the  roughness  or 
protruding  ends  of  wire  should  have  alarmed  the  libelant.     They  did 
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not  indicate  to  him  any  weakness,  and  he  had  a  right  to  rely  upon 
the  care  and  vigilance  cff  his  employer. 

The  decree  of  the  District  Court  is  reversed,  with  costs,  and  the 
cause  is  remanded  to  that  court  with  directions  to  proceed  to  the 
assessment  of  libelant's  damages  and  enter  a  decree  in  his  favor  in 
accordance  with  the  views  expressed  in  this  opinion. 

DALLAS,  Circuit  Judge  (dissenting).  The  casualty  in  question  re- 
sulted from  the  imperfect  splicing  of  the  cable  employed  in  doing  the 
work  in  which  the  plaintiff  was  engaged.  The  cable  in  all  other  re- 
spects was  fit  for  the  work  to  which  it  was  put,  and  it  matters  not  what 
the  general  character  of  the  inspection  given  it  may  have  been,  for  noth- 
ing short  of  the  removal  of  the  "tarred  service**  in  which  the  splicing 
was  enveloped  would  have  disclosed  its  defectiveness,  or  have  availed 
to  avert  the  accident.  This,  in  the  opinion  of  the  majority  of  the 
court,  "reasonable  prudence'*  required  to  be  done,  but  I  am  un- 
able to  concur  in  that  opinion.  The  legal  obligation  of  a  master 
to  be  regardful  of  Jhe  safety  of  his  servant  is  not  founded  upon  any 
doctrine  which  is  peculiar  to  the  contract  for  personal  service,  but  upon 
the  general  rule  that  every  one  is  bound,  in  his  acts  and  conduct,  to  be 
duly  careful  to  avoid  doing  hurt  to  others.  Wherever  one  man  is,  as 
a  matter  of  business,  supplied  by  another  with  any  article  which  is  liable 
to  inflict  injury  when  being  used,  he,  though  not  a  servant,  is  en- 
titled, precisely  as  if  he  were,  to  assume  that  ordinary  care  has  been 
taken  to  see  that  the  article  is  a  reasonably  safe  one.  Dixon  v.  Bell, 
5  Made  &  S.  198 ;  Thomas  v.  Winchester,  6  N.  Y.  397,  57  Am.  Dec. 
455;  Smith  v.  R.  R.  Co.,  19  N.  Y.  127,  75  Am.  Dec.  305;  Caswell  v. 
Worth,  5  El.  &  Bl.  849 ;  Blakemore  v.  Railroad  Co.,  8  El.  &  Bl.  1035 ; 
MacCarthy  v.  Young,  6  Hurl.  t&  N.  329  ;  Copeland  v.  Draper,  157  Mass. 
558,  32  N.  E.  944, 19  L.  R.  A.  283,  34  Am.  St.  Rep.  314;  Story,  Bailm. 
§§  275,  390,  391a;  Redf.  Carr.  §  513,  note.  The  duty  of  the  officers 
of  this  vessel,  with  respect  to  the  cause  of  the  plaintiff's  injury,  was 
completely  discharged  if  they  omitted  no  precaution  concerning  it  which 
an  ordinarily  prudent  person  would. have  taken,  and  I  do  not  believe  that 
any  man,  except  an  uncommonly  distrustful  one,  would  have  thought 
it  necessary  to  take  the  cover  from  this  splicing.  Reilly  v.  Campbell, 
^0  U.  S.  App.  334,  59  Fed.  990,  8  C.  C.  A.  438 ;  Baulec  v.  Railroad  Co., 
59  N.  Y.  359,  17  Am.  Rep.  325 ;  Hough  v.  Railway  Co.,  100  U.  S. 
•^13,  25  L.  Ed.  612 ;  Railway  Co.  v.  McDaniels,  107  U.  S.  454,  2  Sup. 
Ct.  932,  27  L.  Ed.  605 ;  Tuttle  v.  Railroad  Co.,  122  U.  S.  189,  7  Sup. 
Ct.  11^6,  30  L.  Ed.  1114.  The  cable  itself  was  amply  strong,  and  there 
was  nothing  to  excite  suspicion  that  it  had  been  so  improperly  spliced 
as  not  to  be  of  substantially  uniform  strength  throughout.  The  badly 
"^de  connection  was  a  snare  for  which  ordinary  caution  would  not  be 
^  the  watch,  and  the  defect  was  a  latent  one  which  ordinary  vigilance 
would  not  detect. 

I  do  not  think. that  the  judicial  decisions  referred  to  in  the  opinion 
^  the  majority  support  the  views  which  are  there  expressed.  In  The 
^eola  (C.^C.)  19  Fed.  928,  "the  chain  was  defective.  *  *  *  It 
was  rusted^  and  considerably  worn  in  appearance.  The  breaking  of 
the  other  chain  was  a  circumstance  to  direct  attention,  and  put  the 
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master  of  the  steamer  on  inquiry."  In  the  present  case  there  was  noth- 
ing in  the  appearance  of  the  splicing  to  indicate  its  weakness,  or  to 
put  any  officer  of  the  vessel  on  inquiry  respecting  it  In  The  William 
Branfoot,  52  Fed.  392,  3  C  C.  A.  155,  it  was  said: 

**It  is  true  that  the  floor  of  the  ship  covered  the  flange  of  the  8tanchi<Hi 
and  the  bolts  fastening  them  to  the  t&ok,  but  the  tests  of  an  inspection  are 
not  merely  those  of  eyesight,  and,  although  the  absence  of  rivets  at  the 
bottom  of  the  stanchion  might  have  been  concealed,  it  must  be  assumed  tbat 
whether  the  stanchion  was  secure  or  insecure  could  have  been  discovered 
without  involving  tearing  up  the  deck  to  ascertain,  in  the  first  instance,  tbe 
exact  defects  which  existed,'* 

In  the  case  before  us,  without  taking  off  the  service,  the  defect  in  the 
splicing  could  not  have  been  perceived.  In  The  King  Gruffydd  (C.  C. 
A.)  131  Fed.  191,  the  charge  of  negligence  was,  upon  the  special  facts 
of  that  case,  sustained ;  but  although  the  captain  had  testified  that  gear 
of  the  kind  there  in  question  "ought  to  be  examined  every  time  they 
are  taken  down  and  put  up,"  yet  the  court  said  that,  "under  the  au- 
thorities, there  was  no  obligation  to  take  the  structure  apart  on  each  of 
these  examinations,"  and  in  support  of  this  statement  cited  The  OUtii- 
pia,  61  Fed.  120,  9  C.  C.  A.  393,  and  Killman  v.  Robert  Palmer  &  Son 
Co.,  102  Fed.  224,  42  C.  C.  A.  281.  The  opinion  of  the  court  in  each 
of  these  cases  may  be  profitably  read  in  connection  with  this  one,  but 
I  content  myself  with  briefly  stating  that  in  the  first  it  was  held  that  an 
accident  which  resulted  from  the  breaking  of  a  rope  in  which  there 
were  no  patent  defects  was  one  which,  for  that  and  other  reasons, 
**could  not  have  been  prevented  by  that  degree  of  foresight,  care,  and 
caution  required  by  law";  and  in  the  second  that,  in  th«  absence  of 
anything  to  put  him  upon  inquiry,  the  defendant,  the  employer  of  the 
plaintiff,  was  not  negligent  in  failing  to  remove  an  eyebolt,  which  had 
been  in  use  for  about  a  year  or  a  year  and  a  half,  for  the  purpose  of 
searching  for  latent  defects  in  it. 

In  my  opinion,  the  decree  of  the  court  below  (128  Fed.  780)  was  right, 
and  therefore  I  dissent  from  this  judgment  of  reversal 


(134  Fed.  54a) 

WIXSLOW  V.  THOMPSON. 

(Circuit  Ck>urt  of  Appeals,  First  Circuit     December  22,  1901) 

No.  656. 

1.   ShIPPINO— CONSTBUCTION  OF  BiLL  OF  LADING— DUTT  AND  RiSK  OF  TOWAGE. 

A  provision  in  a  bill  of  lading  for  a  cargo  of  coal  to  be  delivered  at 
Portland.  Me.,  which  required  the  consignee  '*to  tow  vessel  in  and  out  of 
Back  Bay  free,"  is  not  a  contract  to  pay  for  the  towage  merely,  but  to 
provide  the  same.  ^* 

Z  Towage— Duties  and  Liability  of  Tug. 

A  tug  is  bound  to  exercise  proper  diligence  in  ascertaining  the  condi- 
tion of  the  cliannels  and  other  waters  where  she  assumes  to  tow  ves- 
sels, and,  if  it  involves  any  special  hazard.  In  making  it  known  to  the 
tow.    If  she  performs  such  duties,  and  damage  results  to  the  tow.  which 
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could  not  have  been  prevented  by  the  exercise  of  reasonable  care  and 
skill  in  the  act  of  towing,  she  is  not  liable  therefor;  but,  if  she  falls 
in  such  duties,  she  is  liable  for  the  consequences,  whatever  amount  of 
care  she  may  use  in  the  act  of  towing,  and  she  is  also  liable  if,  having 
performed  such  duties,  damage  results  from  her  negligence  in  the  imme- 
diate act  of  towing,  which  might  have  been  avoided  by  reasonable  care, 
notwithstanding  the  hazards. 

8b  Sake— Negligence  of  Tugs. 

Tugs  employed  by  the  consignee  of  the  cargo,  who  had  contracted  to 
perform  the  towage,  undertook  to  tow  a  schooner  heavily  laden  with  coal 
through  a  channel  and  over  a  bar,  where  the  water  at  the  then  state  of 
the  tide  lacked  some  two  feet  of  being  sufficient  for  her  draft  at  the  stern. 
Having  grounded  forward,  instead  of  drawing  her  off  astern,  as  suggested 
by  her  master,  they  attempted  to  jump  her  over,  which  attempt  was  un- 
successfully renewed  on  two  succeeding  days,  in  consequence  of  which  she 
was  strained  and  injured,  and  it  became  necessary  to  lighten  her  cargo. 
The  master  of  the  schooner  was  unfamiliar  with  the  channel,  but  it  was 
well  known  to  the  captain  in  charge  of  the  tugs,  who  knew  the  depth  of 
water  on  the  bar  and  the  draft  of  the  schooner.  Held,  that  the  acts  of  the 
tugs  in  persisting  in  their  attempts  to  pull  the  schooner  over  the  bar  after 
she  grounded  were  negligent,  and  rendered  the  consignee,  for  whom  they 
were  acting,  liable  for  the  resulting  injury. 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Maine. 
For  opinion  below,  see  130  Fed.  1001.     See,  also,  128  Fed.  73. 

Albert  E.  Neal  (Seth  L.  Larrabee  and  William  K.  Neal  on  the  brief), 
for  appellant 
Benjamin  Thompson,  for  appellee. 

Before  COLT  and  PUTNAM,  Circuit  Judges,  and  ALDRICH,  Dis- 
trict Judge. 

PUTNAM,  Circuit  Judge.  This  appeal  relates  to  a  libel  brought 
by  the  master  of  the  schooner  Marjory  Brown  against  the  consignee. 
It  claims  freight,  which  was  awarded  in  the  District  Court,  and  which 
is  covered  by  this  appeal,  but  as  to  which  there  is  no  question.  It  also 
claims  damages  for  alleged  improper  towage,  basing  the  right  of  action 
against  the  consignee  on  the  provision  in  reference  to  towage  contained 
in  the  bill  of  lading,  of  which  the  following  is  a  copy : 

B.  L.  No.  17480.  The  Celebrated 

Powelton  Semi-Bituminous  CJoal. 
Sterling  Coal  Co. 
General  Office:   421  Chestnut  8t,,  Philadelphiay  Pa. 
Offices: 
Neto  York.  Cfreemcich,  Philadelphia. 

New  Haven,  Conn.  South  Amhoy,  New  Jersey. 

Boston,  Mass,  Baltimore,  Md. 

Stiipped  on  account  of  Consign,  in  good  order  by  Sterling  Coal  Company, 

in  and  upon  the  Schooner  called  the  "Marjory  Brown"  of  whereof is 

Master,  now  lying  at  Greenwich,  Philadelphia,  and  bound  for  Portland,  Maine. 
(Tbehr  Wharf) 

Semi-Bituminous  Coal 

In  Hold  On  Deck 

Gross  Tons  1874  Total 

Eighteen  Hundred  and  Seventy-four  Tons  of  2240  Lbs.  of  Semi-Bituminous 

Coal,  which  I  promise  to  deliver  in  the  like  good  order,  at  the  aforesaid  Port 

of  Portland,  Portland,  Maine,  dangers  of  the  sea  only  excepted,  unto  Winslow 
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ft  Company,  or  to  his  or  their  assigns ;  Ck>nsignees  paying  freight  for  the  same 
at  the  rate  of  90c  &  discharged  &  to  tow  vessel  in  &  out  of  Back  Bay  free. 

In  witness  whereof,  I,  the  Master  or  Purser  of  said  Vessel  have  affirmed  to 
4  Bills  of  Lading,  all  of  this  tenor  and  date ;  one  of  which  being  accomplished, 
the  others  to  stand  void. 
Dated  at  Greenwich,  Philadelphia,  August  19th,  1903. 

A.  P.  Thompson. 
In  the  margin  U  the  following: 
Demurrage  at  the  risk  and  Expense  of  Consignee. 

The  decree  of  the  District  Court  awarded  damages  to  the  libelant 
for  improper  towage  in  the  sum  of  $2,285.35,  with  interest  There- 
upon the  consignee  appealed  to  us.  The  general  facts  and  the  issues 
which  they  raise  are  sufficiently  stated  in  the  opinion  passed  down  in 
the  court  below.  The  appellant  claims  that  the  provision  in  the  bill 
of  lading  relative  to  towing  merely  obliges  the  consignee  to  pay  the 
cost  of  towage,  but  its  phraseology,  "and  to  tow  vessel  in  and  out  of 
Back  Bay  free,"  is  too  clear  to  require  or  permit  construction.  The 
consignee  employed  a  reputable  and  competent  corporation,  engaged 
exclusively  in  towing,  with  a  competent  and  sufficient  fleet  of  tugs. 
This,  at  once,  suggests  a  question  whether  the  remedy  of  the  owner  of 
the  schooner  was  not  limited  to  a  proceeding  against  the  tugs  or  their 
owner,  on  the  principle  that,  where  a  contract,  either  on  its  face  or  by 
necessary  implication,  involves  the  employment  of  a  person  or  corpora- 
tion exercising  an  independent  office  or  profession,  the  contracting 
party  is  sometunes  relieved  by  using  due  diligence  in  selecting  the  per- 
son or  corporation  who  is  to  perform  such  incidental  work.  While 
this  issue  was  made  in  the  District  Court,  the  appellant  has  waived  it 
so  far  as  we  are  concerned,  and  it  requires  no  further  consideration. 

The  vessel  in  question  was  a  schooner  of  about  1,000  tons  burden, 
coal  laden,  drawing  21  feet  aft  In  order  to  accomplish  her  bill  of 
lading  according  to  its  terms,  she  was  required  to  pass  through  a  short, 
but  narrow,  channel,  where,  at  ordinary  tides,  there  was  not  sufficient 
water  for  her  draft  Under  such  circumstances,  especially  where 
there  is  a  mere  bill  of  lading  and  not  a  charter  party,  both  the  vessel 
and  the  owner  of  the  cargo  are  held  to  have  known,  or  to  have  waived 
knowledge,  of  the  draft  of  the  vessel  and  the  general  states  of  the  tide 
to  the  extent  that,  in  the  event  the  vessel  in  approaching  the  particular 
place  of  discharge  is  required  to  await  a  certain  stage  of  water,  each 
party  bears  the  temporary  consequences  thereof,  so  far  as  the  consignee 
is  delayed  in  receiving  the  cargo  as  soon  as  he  may  have  desired  to 
receive  it,  and  so  far  as  the  owner  of  the  vessel,  meanwhile,  loses  her 
use.  Under  such  circumstances,  either  party  may  lighter,  but  neither 
is  required  to  do  so.  Such  was  the  normal  condition  here,  as  there 
can  be  no  question  that,  on  a  full  tide,  the  vessel  might  have  been  towed 
safely  through  the  channel  in  question,  although  the  towage  would 
have  required  great  care. 

The  proposition  is  made  by  the  appellant  that,  whatever  may  have 
been  the  obligation  resting  on  the  consignee  by  the  bill  of  lading  con- 
cerning the  towage  in  this  particular  case,  the  towage  was  contracted 
for,  not  by  him,  but  by  the  vessel.  Some  circumstances,  and  some 
statements  made  at  bar,  created  an  impression  that,  as  frequently 
occurs,  the  Marjory  Brown  was  met  by  a  tug  before  arrival  in  the 
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harbor  to  which  she  was  destined  according  to  the  bill  of  lading,  and 
engaged  towage.  The  later  development  of  the  facts  showed  other- 
wise, and  that  the  order  for  towage  came  from  the  consignee,  and 
not  irom  the  vessel.  It  is  not  necessary  to  detail  the  circumstances 
m  reference  thereto,  as  the  case  is  too  plain  on  this  point  to  require 
it.  Undoubtedly,  after  the  order  for  towage  was  given  by  the  con- 
signee, there  were  some  conversations  between  the  master  of  the 
schooner  and  the  representatives  of  the  corporation  owning  the  tugs,, 
but  these  did  not  amount  to  a  new  contract.  All  that  can  be  said  is 
that,  if  there  was  anything  definite  in  this  conversation,  it  merely 
waived  certain  rights  which  the  schooner  and  her  master  would  other- 
wise have  had  against  the  consignee  or  the  tugs,  according  as  the 
master  or  the  owner  of  the  schooner  saw  fit  to  proceed  against  one  or 
the  other. 

As  a  result  of  the  conversations  to  which  we  refer,  the  consignee 
claims  that  the  master  of  the  schooner  was  advised  of  the  condition 
of  the  channel,  and  thus  learned  that  the  position^  was  hazardous,  and 
assumed  the  risk  in  reference  thereto.  On  the  other  hand,  this  is 
denied  as  a  matter  of  fact,  and  it  is  also  claimed  that  a  tug  engaged 
in  general  towage  service  cannot  stipulate  effectually  for  such  an  as- 
sumption; and  The  Syracuse,  12  Wall.  167,  20  L.^Ed.  382,  is  relied 
on.  Inasmuch  as  the  law  is  settled  beyond  all  question  that  a  tug  is 
not  a  common  carrier,  and  is,  therefore,  obligated  only  for  reasonable 
diligence,  which,  in  view  of  the  nature  of  the  service,  and,  also,  in  view 
of  the  fact  that  ordinarily  the  tow  is  a  stranger  and  the  tug  is  at 
home,  means  very  great  diligence.  The  Syracuse  cannot  be  applied 
to  the  extent  claimed  by  the  libelant.  However,  it  will  be  seen  that 
this  question  is  not  essential  in  the  present  case,  wherein,  as  to  each 
proposition,  we  will  point  out  the  general  duties  of  the  tug  to  her  tow, 
and,  also,  show  that  whatever  risks  may  have  been  assumed  by  the 
master  of  the  vessel,  if  any,  they  did  not  cover  that  special  negligence 
of  the  tugs  which,  in  this  case,  was  the  approximate  and  true  cause  of 
the  damage  done. 

Stated  generally,  the  obligations  resting  on  a  tug  are  as  follows : 

First.  She  is  "bound  to  know,"  which  means  only  that  she  must 
use  proper  diligence  in  ascertaining,  the  condition  of  the  channels  and 
other  waters  where  she  assumes  to  tow  vessels.  The  Margaret,  94 
U.  S.  494,  24  L.  Ed.  146 ;  The  J.  P.  Donaldson,  167  U.  S.  599,  603,  17 
Sup.  Ct.  951,  42  L.  Ed.  292 ;  The  Belle,  93  Fed.  833,  35  C.  C.  A.  623 ; 
The  Nathan  Hale,  99  Fed.  460,  462,  39  C.  C.  A.  604. 

Second.  If  the  peculiarities  involve  any  special  hazard,  it  is  the  duty 
of  the  tug  to  make  them  known  to  the  tow,  so  far  as  by  due  diligence 
the  tug  might  have  ascertained  them.  The  Margaret,  94  U.  S.  497, 
24  L.  Ed.  146. 

Third.  If  she  fails  in  her  duty  with  reference  to  propositions  1  and 
2,  and  tows  a  vessel  into  a  special  hazard  for  that  vessel,  the  tug  is 
liable  for  the  consequences,  if  injurious,  whatever  amount  of  care  she 
may  use  in  the  act  of  towing. 

Fourth.  If  she  enters  on  a  towage  involving  hazards,  as  to  which 
she  performs  her  duty  under  propositions  1  and  2,  and  damage  re- 
suhs  to  the  tow  which  could  not  have  been  prevented  by  reasonable 
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diligence  on  the  part  of  the  tug  in  the  act  of  towing,  the  tug  is  not 
liable  therefor.  The  Syracuse,  12  WaU.  167,  20  L.  Ed.  382;  The 
Hercules,  73  Fed.  255,  19  C.  C.  A.  496;  The  Columbia,  109  Fed.  660, 
48  C.  C.  A.  596. 

Fifth.  If,  notwithstanding  the  tug  has  performed  her  duties  under 
propositions  1  and  2,  she  enters  a  hazardous  channel  with  her  tow,  and 
there  is  guilty  of  negligence  in  the  immediate  act  of  towage  which  she 
might  have  avoided  notwithstanding  the  hazards,  and  injury  results 
to  the  tow  in  consequence  of  such  negligence  during  the  act  of  towage, 
the  tug  is  liable  therefor. 

With  reference  to  all  the  above  propositions,  we  repeat  what  we 
have  already  said,  that  reasonable  care  on  the  part  of  the  tug  means 
a  very  great  degree  of  care.  Premising  that  fact,  we  are  obliged  in 
the  present  case  to  consider  only  prc^x>sition  5. 

The  evidence  was  conflicting  as  to  propositions  1  and  2.  There  is 
much  ground  for  maintaining  that  the  corporation  which  owned  the 
tugs,  and  Capt.  Mcl)uffy,  who  was  their  commodore  while  the  service 
was  being  performed,  were  entirely  familiar  with  the  channel  and 
sufficiently  explained  to  Capt.  Thompson,  the  libelant  and  master  of 
the  tow,  in  regard  to  the  risks  involved,  except  only  that  it  is  not  ap- 
parent that  the  nature  of  the  tides  was  thus  explained,  or  that  he 
knew  to  what  extent  they  bore  on  the  conditions.  The  fact  that  the 
masters  in  immediate  command  of  the  tugs  which  were  attending  the 
schooner  were  unfamiliar  with  the  conditions  is  of  no  special  im- 
portance, inasmuch  as  Capt.  McDuffy  was  present  in  command  of  the 
fleet.  Capt.  McDuffy  had  towed  deep-draft  vessels  through  the  chan- 
nel in  question  by  pounding  them  over  the  shallow  place  where  the  Mar- 
jory Brown  caught,  something  like  25  in  all,  and  had  sounded  the  chan- 
nel back  and  forth  time  and  time  again. 

Among  these  vessels  was  the  Cordelia  Hayes,  which  drew  within 
4  inches  as  much  as  the  Marjory  Brown,  and  with  whose  master 
Thompson  had  been  in  consultation,  before  he  sailed  for  Portland,  as 
to  the  nature  of  the  channel.  Another  was  the  Clara  B.  Randall, 
drawing  20  feet  4  inches;  another,  the  S.  M.  Plummer,  drawing  20 
feet;  another,  the  R.  F.  Pettigrew,  drawing  20  feet  4  inches;  an- 
other, the  C.  E.  Hayes,  drawing  20  feet  8  inches;  another,  the 
E.  W.  Clark,  drawing  20 J^  feet;  another,  the  F.  T.  Stinson,  draw- 
ing 21  feet,  exactly  the  same  draft  as  the  Marjory  Brown.  All 
these  caught  and  were  jumped  over,  but  they  seem  to  have  gone 
in  on  what  Capt.  McDuffy  describes  as  a  "good  tide,"  a  "fair  tide/' 
or  a  "full  tide."  For  example,  the  Hayes  went  up  when  there  was 
an  11-foot  tide,  and  the  Stinson  when,  as  Capt.  McDuffy  says, 
*'there  was  a  good  tide,  10  feet" ;  yet  he  admits  that,  when  he  went 
in  with  the  Marjory  Brown,  there  was  a  tide  of  8  feet  and  8  inches, 
while  a  fair  tide  is  9  feet  5  inches,  and  a  full  tide  12  feet 

Under  these  circumstances,  it  will  be  found  that  The  Svracuse,  12 
Wall.  167,  171,  20  L.  Ed.  382,  already  referred  to,  has  fulfapplication 
to  the  case.  The  Syracuse  was  being  towed  in  the  neighborhood  of  the 
Battery,  New  York  Harbor,  where,  on  account  of  the  number  of  vessels 
and  the  currents,  the  conditions  were  difficult.  The  tide,  also,  was  set- 
ting in  at  that  time  unusually  strong,  so  that  there  was  inevitably  con- 
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siderable  danger  in  taking  a  tow  so  large  as  The  Syracuse  at  that  par- 
ticular time  (page  169,  12  Wall.,  20  L.  Ed.  382).  'The  answer  set  up 
(page  169,  12  Wall.,  20  L.  Ed.  382)  that  by  special  agreement,  the  tow 
was  moved  at  her  own  risk.  The  construction  put  on  this  by  the  coun- 
sel for  the  tug,  who  was  Mr.  R.  D.  Benedict,  an  admiralty  lawyer  of 
very  great  experience,  was  that  it  amounted  to  a  contract  on  the  part 
of  the  tow  that  she  would  assume  the  hazards,  "provided  the  steamboat 
which  furnished  the  propulsive  power  was  navigated  with  ordinary 
care  and  skill."  This  was  all  that  he  claimed,  and  this  is  practically 
the  position  taken  by  the  court  (page  171,  12  Wall.,  20  L.  Ed.  382), 
and  is  undoubtedly  the  true  rule.  Applying  that  to  the  present  case, 
the  result  is  clear,  even  though  the  tugs  performed  their  duty  with 
reference  to  propositions  1  and  2.  If  the  schooner  had  merely  come 
up  with  her  how  on  the  shoal,  her  stern  resting  easily  afloat,  as  it  might 
have  done,  she  would  probably  have  suffered  no  substantial  damage. 
But  the  injury  to  her  did  not  come  about  in  that  way,  as  the  record 
clearly  shows. 

Capt.  Thompson  testifies,  and  his  testimony  is  not  contradicted,  that, 
after  the  schooner  touched  bottom,  the  tugs  drew  ahead  for  a  while 
until  the  hawsers  parted;  that  they  then  made  other  attempts,  and 
f)arted  their  hawsers  three  times ;  that  he  then  asked  them  if  they  could 
not  pull  him  astern,  and  they  replied  that  he  was  almost  over ;  that  he 
did  not  sound  at  that  time,  because  it  was  almost  dark ;  that  he  was 
drawing  21  feet  aft  and  19 J4  feet  forward;  that  this  was  Sunday, 
the  day  on  which  the  tugs  took  hold  of  his  schooner;  that  the  tugs 
continued  to  work  that  night  for  an  hour  or  two  hours  after  high 
water ;  that  they  then  left  him ;  that  on  Monday  morning  he  sounded, 
and  never  found  over  19  feet  the  whole  time  he  lay  there;  that  the 
tugs  did  not  come  to  him  Monday  morning,  because  the  morning  tide 
was  not  so  high  as  the  evening  tide ;  that  they  returned  Monday  even- 
ing, and  drew  his  schooner  ahead  from  50  to  75  feet;  that  they  did 
not  get  her  off,  although  one  of  the  tugs  three  times  pulled  apart  "an 
eight-inch  hawser,  almost  brand  new";  that  they  worked  that  night 
about  two  hours  or  more ;  that  her  condition  at  low  water  on  Monday 
night  was  worse  than  on  Sunday  night ;  that  on  Monday  the  tugs  had 
pulled  her  bow  over  the  ledge ;  that  at  low  water  her  bow  was  way 
down,  drawing  20  feet  forward,  and  her  stem  up  in  the  air ;  that  she 
then  had  a  list  to  port;  that  on  Tuesday  night  they  made  another 
effort,  but  did  not  start  the  schooner  at  all;  that  the  vessel  was  then 
leaking  and  showing  some  signs  of  strain,  and  had  a  list  of  40  degrees ; 
and  that  on  Wednesday  he  made  an  application  to  the  consignee,  and 
lightering  was  commenced. 

The  injuries  to  the  vessel,  for  one  of  her  size,  wei;e  not  very  se- 
rious. It  was  claimed  that  her  lines,  after  she  was  repaired,  were 
somewhat  impaired;  but  no  one  estimated  her  irreparable  injuries 
at  more  than  $1,500  to  $2,000.  The  repairs  cost  $723.15,  and  the 
final  decree,  so  far  as  it  relates  to  damages,  was  for  $2,285.35.  The 
nature  of  the  injuries  to  the  vessel,  as  shown  after  she  was  hauled 
out  for  repairs,  including  the  straining  and  the  impairment  of  her 
lines,  was  clearly  of  such  a  character  as  was  caused  by  dragging 
her  over  the  shoal  on  less  than  a  full  run  of  tides,  and  leaving  her 
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on  Tuesday  with  her  bow  down  and  her  stem  in  the  air,  and  with  the 
list  of  which  we  have  spoken.  Capt.  Thompson  testified  that  her 
keel  was  mashed  up  for  a  distance  of  125  feet ;  that  "it  showed  plain 
enough  to  any  one  where  she  grounded  the  first  night  and  where 
she  grounded  the  second  night  ,  that  where  she  grounded,  mean- 
ing where  she  grounded  the  first  night,  the  keel  was  "mashed  and 
squeezed  right  out";  that  this  was  forward  "near  the  forerigg^ng^ 
probably  10  feet  aft  of  that" ;  that  the  next  place  where  the  inden- 
tations in  the  keel  were  deeper  than  elsewhere  was  near  the  spanker 
rigging,  which,  of  course,  was  well  aft;  and  that  "these  two  places 
were  mashed  right  down  flat."  The  testimony  given  before  the 
assessor  by  the  master  carpenter  who  had  charge  of  the  repairs  is 
somewhat  more  in  detail,  but  need  not  be  repeated,  as  it  is  to  the 
same  effect.  Evidently,  Capt.  Thompson's  statement  in  regard  to 
where  the  schooner  "grounded  the  first  night"  and  "where  she 
grounded  the  second  night"  did  not  refer  merely  to  her  bringing 
up  against  the  shoal,  but  to  the  position  in  which  she  was  left  by 
the  subsequent  attempts  of  the  tugs  to  jump  or  pound  her  over  the 
shoal.  This  is  plain,  because,  as  we  have  already  said,  he  testified 
that  the  first  injury  to  the  keel  was  near  the  forerigging,  "probably 
10  feet  aft  of  that."  An  injury  could  not  have  occurred  at  that 
place  in  the  keel  until  the  schooner  had  been  well  dragged  up  on 
the  hard  sand,  or  ledge,  or  whatever  it  was. 

While  the  facts  with  reference  to  the  attempts  to  jump  or  pound 
the  schooner  over  the  shoal,  and  the  consequences  thereof,  were 
not  brought  out  at  the  hearing  at  bar  so  fully  as  we  have  stated 
them,  yet  the  result  to  which  they  lead  was  considered  by  the  Dis- 
trict Court.  The  learned  judge  of  that  court,  in  his  opinion,  said : 
"In  the  attempt  to  jump  the  vessel  over  the  spot  where  she  had 
grounded,  there  was  clearly  a  lack  of  proper  knowledge.  There  was 
a  want  of  judgment  on  the  part  of  the  towboat  captains."  And  the 
sixth  error  assigned  is  based  on  the  finding  that  the  corporation 
owning  the  tugs  did  not  exercise  reasonable  care  "in  their  under- 
taking to  haul  the  tow  off  from  the  obstruction  upon  which  their 
lack  of  knowledge  had  placed  her";  while  the  thirteenth  error 
assigned  also  is  based  on  the  finding  that  the  schooner  was  at  any 
time  with  her  bow  in  20  feet  of  water  at  low  tide,  with  her  stern 
in  only  13^  feet  of  water.  What  was  done  in  the  way  of  attempt- 
ing to  pound  the  schooner  over  the  shoal  was  in  no  manner  with- 
in the  rule  of  in  extremis  as  to  either  the  schooner  or  the  tugs. 
There  was  no  present  danger,  and  there  was  ample  opportunity  for 
deliberation.  Neither  was  it  or  its  consequences,  in  any  view  of 
the  maritime  law,  continuous  with  the  towing  of  the  vessel  into  the 
channel  in  question  and  her  first  bringing  up  against  the  shoal,  or 
the  proximate  result  thereof.  It  was  all  a  new  and  independent 
condition  of  things  and  acts,  with  independent  results  clearly  mark- 
ed as  such.  As  we  have  said,  without  this  the  case  fails  to  show 
that  the  Marjory  Brown  would  have  suffered  any  substantial  dam- 
age, and,  especially,  it  fails  to  show  that  the  inconsequential  prior 
results  could  have  been  distinguished  from  the  substantial  inju- 
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ries  which  the  schooner  undoubtedly  received  in  the  manner  we 
have  described  in  detail. 

Therefore,  the  only  question  which  can  arise  is  whether  the  at- 
tempts to  pound  the  schooner  over  the  shoals  involved  negligence, 
and,  if  yes,  whose  negligence.  That  there  was  an  error  of  judg- 
ment for  the  consequences  of  which  someone  should  be  responsible, 
the  result  makes  too  plain  to  require  further  exposition.  As  we 
have  said,  Capt.  Thompson  testified  that,  when  the  hawsers  parted, 
on  Sunday  evening,  he  asked  Capt.  McDuffy  if  the  tugs  could  not 
pull  his  schooner  astern,  and  Capt.  McDuffy  replied : 

''No ;  she  Is  almost  over.    It  is  easier  to  go  ahead  than  to  go  astern." 

In  fact,  Capt.  McDuffy  admitted  as  follows : 

"Q.  Whether,  at  the  time  the  vessel  grounded,  Capt.  Thompson  made  any 
suggestions  or  gave  any  orders?  A.  He  gave  no  orders,  but  followed  my 
orders;   that  is  all. 

"Q.  According  to  your  best  judgment,  was  it  the  proper  thing  to  pull  the 
vessel  ahead  after  she  grounded?    A.  Yes,  sir." 

Undoubtedly,  there  was  an  eagerness,  in  a  certain  sense  not  rep- 
rehensible, on  the  part  alike  of  the  tugs  and  of  Capt.  Thompson, 
to  have  the  schooner  in  her  berth  Monday  morning.  It  was  known 
that  the  consignee  desired  to  discharge  her  that  morning.  It  was 
known,  also,  by  Capt.  Thompson,  that,  if  he  did  not  reach  his  berth 
on  that  Sunday  evening,  he  might  be  compelled  to  wait  several  days 
for  more  water,  thus  losing  the  use  of  his  vessel  during  the  inter- 
vening time.  Nevertheless,  the  evidence  to  which  we  have  referred 
.  shows  that  the  responsibility  was  assumed  by  the  tugs.  So  far 
as  Capt.  Thompson  is  concerned,  it  may  well  be  said  that  on  Sun- 
day evening  he  had  no  opportunity  of  understanding  the  conditions 
and  the  probabilities ;  but,  when  on  Monday  he  had  got  his  sound- 
ings, and  had  had  the  day  for  deliberation,  it  seems  strange  that 
he  should  have  consented  to  the  further  attempts  of  the  tugs  to 
pound  his  vessel  over  2  feet  of  hard  sand,  or  ledge,  or  whatever  it 
was,  being  the  difference  between  his  draft,  21  feet,  and  the  result 
of  the  set  of  the  tide,  19  feet.  It  might  seem  that,  in  consequence 
of  his  not  ordering  the  tugs  to  cease  from  their  attempts,  he  shared 
in  the  responsibility,  so  that  there  was  double  negligence.  Never- 
theless, no  position  of  that  kind  was  taken  in  the  answer  or  urged 
in  the  District  Court,  and,  therefore,  none  such  is  before  us.  It 
must  be  remembered  that  Capt.  Thompson  was  probably  not  fully 
informed  as  to  the  relative  conditions  of  the  tide.  Moreover,  the 
relations  of  a  tug  to  her  tow,  as  understood  in  the  United  States, 
are  often  likened  to  the  relations  of  a  pilot,  and,  indeed,  a  tug,  ac- 
cording to  the  practice  in  the  United  States,  may  be  both  tug  and 
pilot  The  duty  of  a  master  to  withhold  himself  from  interfering 
with  the  orders  of  a  pilot,  except  in  extreme  cases,  is  well  under- 
stood. Several  observations  bearing  on  this  topic  appear  in  Ab- 
bott's Merchant  Ships  and  Seamen  (14th  Ed.  1901)  302,  303,  304. 
A  reference  is  there  made  to  an  expression  by  Sir  James  Hannen, 
that: 
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"If  a  master  allows  a  pilot  to  move  his  ship  when,  in  consequence  of  a  fog, 
there  Is  a  clear  and  plain  prospect  of  danger,  the  master  cannot  throw  the 
whole  hlame  on  the  pilot" 

Nevertheless,  the  text  admits  that  it  is  generally  the  pilot's  duty 
to  decide  when  the  vessel  shall  get  under  way.  The  text  also  states 
that,  if  a  pilot  reports  that,  under  all  the  circumstances,  the  danger 
of  leaving  the  ship  in  an  existing  position  is  greater  than  any  dan- 
ger to  be  expected  from  moving  her,  the  master  would  be  under- 
taking a  serious  responsibility  in  refusing  to  obey  the  pilot's  orders. 
It  continues,  at  page  302 : 

"In  fact,  it  is  suggested  that,  to  justify  such  a  refusal,  the  master  must  be 
prepared  to  prove  that  the  pilot's  orders  were  recklew*.  while  the  master  can 
hardly  be  to  blame  for  obeying  the  pilot,  unless,  with  all  the  means  of  knowl- 
edge at  his  command,  he  must  or  ought  to  have  known  that  the  orders  were 
reckless." 

The  same  proposition  is  stated  to  the  same  effect  at  pages  303 
and  304,  by  citations  from  opinions  of  Dr.  Lushington.  The  result 
is  that,  in  view  of  the  fact  that  the  tugs  were  in  control  of  the  posi- 
tion, on  the  same  rules  which  apply  to  a  pilot,  it  is  very  doubtful 
whether  Capt.  Thompson  would  not  be  fully  excused  for  his  acqui- 
escence ;  but,  however  this  may  be,  for  the  reasons  we  have  already 
stated,  this  topic  is  not  before  us.  The  result  is  that  the  consignee 
must  be  held  responsible  for  the  damage  which  occurred  in  the 
way  we  have  explained ;  and  the  decree  of  the  District  Court  must 
be  affirmed. 

Two  questions  are  raised  by  the  assignment  of  errors  with  re- 
gard to  the  damages  allowed  by  the  assessor  and  decreed  by  the 
court.  The  first  seems  to  be  to  the  effect  that  there  was  not  suffi- 
cient, or  even  proper,  evidence  as  to  the  amount  expended  for  re- 
pairs. This  was  shown,  in  the  ordinary  manner,  by  a  bill  of  items 
which  was  produced  before  the  assessor,  and,  in  a  general  way,  by 
the  testimony  of  the  master  carpenter,  which  was  proof  enough. 
It  is  not  shown  that  any  objection  as  to  the  mere  method  of  proof  was 
made  before  the  assessor,  and  the  rule  has  been  announced  over 
and  over  again  that,  ordinarily,  such  objections  cannot  for  the  first 
time  be  taken  later.  The  other  question  is  as  to  the  rate  at  which 
the  vessel's  demurrage  during  the  repairs  was  computed.  We  see 
no  evidence  that  it  was  unreasonable. 

The  decree  of  the  District  Court  is  affirmed,  with  interest;  and 
the  appellee  recovers  his  costs  of  appeal. 
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THE  RENO. 

UNION  TRUST  CO.  OP  ALBANY  v.  SMITH. 

(Circuit  Court  of  Appeals,  Second  Circuit    December  9,  1904.) 

No.  54. 

1  Collision— Sinking  of  Vessel— Meabube  of  Damages. 

The  damages  recoverable  by  the  owner  of  a  vessel  sunk  In  collision, 
when  she  is  a  total  loss,  is  her  value  and  interest;  and  to  this  may  be 
added  the  necessary  expense  of  raising  her,  when  that  is  necessary  to  de- 
termine whether  or  not  she  can  be  repaired  advantageously;  and,  when 
she  is  sunk  in  a  place  where  she  is  liable  to.  be  an  obstruction  to  naviga- 
tion, the  exi)ense  of  removing  her  may  be  added.  If  she  was  not  a 
total  loss,  the  measure  of  damages  is  the  reasonable  expense  of  raising 
and  repairing  her  to  an  extent  sufficient  to  put  her  in  as  good  condition 
as  she  was  before  the  collision;  the  burden  being  on  the  owner,  in  any 
case,  to  prove  the  extent  of  his  loss. 

[Ed.  Note.— For  cases  in  point,  see  vol.  10,  Cent  Dig.  Collision,  $$  283, 
287.] 

2.  Same. 

The  owner  of  a  vessel  sunk  in  collision  had  her  raised  and  repaired, 
without  any  survey,  or  apparently  in  any  way  ascertaining  whether  she 
was  worth  the  expense  or  the  reasonable  cost  of  putting  her  in  as 
good  condition  as  before  the  collision.  Held,  that  evidence  of  the 
amount  so  expended  did  not  furnish  a  measure  of  the  damages  recov- 
erable from  the  offending  vessel,  and,  it  being  shown  that  her  value 
when  she  was  simk  was  far  less  than  the  amount  so  expended,  that  the 
recovery  should  be  limited  to  such  value,  with  interest. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Northern 
District  of  New  York. 
See  121  Fed.  149. 

J.  A.  Lawson,  for  appellant. 
Worthington  Frothingham,  for  appellee. 

Before  WALLACE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

WALLACE,  Circuit  Judge.  This  appeal  presents  the  single  ques- 
tion whether  the  recovery  awarded  to  the  libelant  for  the  loss  ensuing 
from  the  collision  of  the  tug  Reno  with  the  vessel  of  the  libelant's 
testator,  White,  was  excessive.  The  vessel  was  a  small  steamboat, 
more  than  30  years  old,  which  had  been  fitted  up  as  a  ferryboat,  and 
was  employed  as  such  on  the  Hudson  river  between  the  city  of  Albany 
and  that  part  of  the  city  of  Rensselaer  nearly  opposite.  While  on 
one  of  her  regular  trips  she  was  sunk  by  a  collision  with  the  tug 
Reno,  in  about  12  feet  of  water,  a  short  distance  from  her  ferry 
slip  on  the  Albany  side  of  the  river.  The  interlocutory  decree 
adjudging  the  tug  in  fault  for  the  collision  ordered  a  reference  to 
a  commissioner  to  take  proofs  and  ascertain  the  amount  of  the 
damage.  Upon  the  hearing  before  the  commissioner  the  proofs 
for  the  libelant  were  confined  to  evidence  showing  the  amount  ex- 
pended by  its  testator.  White,  directly  and  incidentally,  in  raising 
^nd  repairing  the  vessel.  The  commissioner  found  that  the  amount 
paid  out  in  this  behalf  was  $1,829.27,  and  he  reported  the  damages  at 
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this  amount  After  the  proofs  for  the  libelant  were  closed,  evidence 
was  introduced  by  the  owner  of  the  tug  tending  to  show  that  the  ferry- 
boat at  the  date  of  the  collision  did  not  exceed  $600  in  value.  In  re- 
spect to  this  evidence  the  commissioner  found  as  follows  : 

"The  eyidence  offered  as  to  the  value  of  the  ferryboat  at  the  time  of  the 
collision  i8  very  unsatisfactory,  so  far  as  it  aids  in  arriving  at  any  definite 
amount  The  libelant  [White]  pmrehased  the  vessel  two  years  before  the 
<rollision,  and  while  she  was  beached  at  Tottenville,  for  $600.  It  appears  that 
after  purchasing  her,  he  raised  her  from  the  beach,- took  her  to  a  dry  dock, 
and  made  various  repairs  to  hull  and  machinery,  to  get  her  in  commission 
and  prepared  for  the  service  of  a  ferry  between  Albany  and  Bath;  but  no 
evidence  of  the  cost  or  value  of  this  work  was  produced." 

Rankin,  the  superintendent  of  the  shipbuilding  concern  by  which  the 
repairs  were  made,  testified  that  when  the  repairs  were  made  her  tim- 
bers and  frame  were  badly  decayed,  her  hull  was  practically  rotten,  and 
that  he  would  not  value  her  for  more  than  $600 — "only  for  what  junk 
a  man  would  sell  her  for" ;  but  he  did  not  profess  to  have  any  but  a 
superficial  knowledge  of  her  machinery.  Her  machinery  was  not  re- 
paired at  this  time,  and  the  repairs  which  were  afterwards  made  to  the 
machinery,  though  not  detailed,  seem  to  have  been  of  an  insignificant 
character.  Barrett,  a  pilot,  who  was  in  command  of  her  navigation 
for  a  time  after  she  entered  upon  the  ferry  service  between  Albany  and 
Bath,  testified  tliat  the  planking  upon  her  hull  seemed  to  be  fairly  good, 
from  outside  appearance,  but  the  ribs  were  not  good,  and  were  rotten 
at  the  bottom;  that  her  engines  and  boiler  were  in  poor  condition; 
and  that,  in  his  opinion,  she  was  not  worth  more  than  $300.  His  cross- 
examination  showed,  however,  that  he  had  practically  no  knowledge 
of  the  market  value  of  such  vessels.  No  testimony  was  introduced  for 
the  libelant  in  rebuttal,  except  to  show  that  she  was  estimated  at  $3,000 
in  the  inventory  of  White's  estate.  This  evidence  was  duly  objected 
to,  and,  of  course,  was  incompetent  Exceptions  were  filed  to  the  com- 
missioner's report  by  the  claimant  of  the  tug,  insisting  that  the  sum 
awarded  was  excessive,  and  should  not  have  exceeded  the  value  of  the 
ferryboat  at  the  time  of  the  loss.  The  court  below  reduced  the  amount 
found  by  the  commissioner  to  $1,549.19,  but  no  opinion  was  rendered 
by  the  district  judge.  Apparently  he  disallowed  some  of  the  items 
which  had  been  allowed  by  the  commissioner,  but  it  cannot  be  ascer- 
tained from  the  record  what  items  these  were. 

The  damages  sustained  by  the  owner  of  a  vessel  which  is  sunk  in  a 
collision,  when  the  vessel  is  a  total  loss,  is  her  value  at  the  time  of  the 
loss,  to  which  interest  may  be  added  to  afford  complete  indemnity ;  and 
to  this  may  also  be  added  the  necessary  expenses  of  raising  her,  when 
that  is  necessary  to  determine  whether  she  can  be  repaired  advantage- 
ously ;  and  when  she  is  sunk  in  a  place  where  she  is  liable  to  be  an  ob- 
struction to  navigation,  the  expenses  of  removing  her  may  also  be  added. 
If  she  was  not  a  total  loss,  then  the  measure  of  damages  is  the  reason- 
able expense  of  raising  and  repairing  her  to  an  extent  sufficient  to  put 
her  in  as  good  condition  as  she  was  before  the  collision.  The  burden 
is  upon  the  owner  to  prove  the  amount  of  his  loss,  either  by  showing  the 
vessel  to  have  been  a  total  loss,  actually  or  constructively,  or  by  show- 
ing the  extent  and  cost  of  the  necessary  repairs  and  the  incidental  ex- 
penses.   The  Baltimore,  8  Wall.  377,  19  L.  Ed.  463;   The  America, 
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11  Blatchf.  485,  Fed.  Cas.  No.  285;  The  Havilah,  50  Fed.  331,  1  C.  C. 
A.  519. 

In  the  present  case  no  survey  was  made  to  ascertain  the  amount  of 
repairs  necessary  to  reinstate  the  ferryboat  to  her  previous  condition, 
and  there  were  no  estimates  of  any  kind,  so  far  as  appears.  Apparent- 
ly, without  any  preliminary  investigation  to  ascertain  whether  she  was 
worth  raising  and  repairing,  or  what  it  would  have  cost  to  remove  her 
or  repair  her,  she  was  raised,  removed,  and  repaired.  The  commission- 
er rejected  many  items  of  the  expenditure  asserted  to  have  been  made 
by  the  libelant's  testator.  Among  those  allowed  by  him  were  items 
aggregating  about  a  thousand  dollars  for  the  expenses  of  raising  the 
vessel  and  towing  her  to  the  place  of  repairs.  It  is  almost  incredible 
that  any  such  amount  was  necessarily  expended  for  these  purposes,  but 
the  evidence  that  the  amount  was  actually  paid  is  uncontroverted.  In 
view  of  the  place  where  the  vessel  was  sunk,  it  is  fair  to  assume  that  it 
was  necessary  to  remove  her  as  an  obstruction  to  navigation;  but,  in 
the  absence  of  any  evidence  tending  to  show  what  it  ought  to  have  cost 
to  do  this,  or  to  strip  her  of  her  machinery  and  destroy  the  hull,  any 
allowance  on  this  behalf  would  rest  merely  upon  conjecture.  The 
amount  allowed  for  expenditures  for  repairs  must  be  rejected,  because 
there  was  no  evidence  of  the  extent  of  the  repairs  neCfessary  to  restore 
her  to  her  previous  condition.  Upon  all  the  evidence,  we  conclude 
that  the  contention  for  the  appellant  is  well  founded,  and  that,  upon  the 
most  liberal  view  of  the  facts  for  the  libelant,  an  award  exceeding  the 
value  of  the  hull  at  the  time  of  the  loss,  with  interest,  should  not  be 
allowed,  and  a  recovery  to  that  extent  will  afford  ample  indemnity  to 
the  libelant  The  machinery  was  saved,  and,  if  it  needed  any  repairs 
to  put  it  in  as  good  condition  as  it  was  before  the  collision,  no  allowance 
can  be  made  therefor,  because  no  proof  was  offered  respecting  the  nec- 
essary cost  of  such  repairs,  and  for  the  same  reason  no  allowance  can 
be  made  for  the  necessary  cost  of  saving  the  machinery. 

The  decree  should  be  modified  by  reducing  the  damages  to  $600  and 
interest  from  the  time  of  the  collision. '  The  appellant  is  entitled  to  costs 
of  the  appeal. 

Orderttl  accordingly. 


(134  Fed.  557.) 

In  re  KOLIN. 

(Circuit  CJonrt  of  Appeals,  Seventh  Circuit    January  3,  1905.) 

No.  1,101. 

1  Barkbuptcy— Powers  of  Receiver— Pbopebty  in  Possession  of  Adverse 
Claimant. 

A  receiver  appointed  on  the  filing  of  a  petition  in  bankruptcy  by  cted- 
itors  is  not  vested  with  the  powers  of  a  trustee,  but  is  a  mere  custodian, 
and  Is  without  authority  to  take  possession  of  property  held  and  claimed 
adversely  by  a  third  party ;  and  on  a  petition  by  an  adverse  claimant  to 
recover  property  alleged  to  have  been  taken  from  bis  possession  by  the 
receiver  without  his  consent,  such  issue  Is  the  only  one  properly  before 
the  court,  the  invalidity  of  his  title  being  no  defense,  if  such  allegation 
Is  proved. 

67C.C.A.— 31 
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2.  Same. 

Evidence  held  to  sustain  a  finding  that  an  adverse  claimant  was  not 
in  possession  of  property  when  it  was  taken  into  possession  by  a  receiver 
for  a  bankrupt  and  that  he  asserted  no  claim  to  possession  at  the  time. 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
em  District  of  Illinois,*  in  Bankruptcy. 

On  November  6,  1903.  certain  creditors  filed  in  the  conrt  below  a  petition 
for  adjudication  of  bankruptcy  against  Kolin,  and  upon  that  day  a  receiver 
of  the  estate  was  appointed,  who  thereupon  took  possession  of  the  property 
of  the  bankrupt  On  November  14,  1903.  Louis  Tomsik,  the  appellant  here, 
filed  his  petition  in  the  bankruptcy  proceeding,  asserting  tliat  on  November  5, 
19a3.  Kolin  for  a  valuable  consideration  sold  to  him  a  certain  stock  of  wines, 
liquors,  and  cigars,  then  contained  In  the  premises  of  the  bankrupt,  and  also 
executed  to  him  a  lease  for  the  period  of  18  months,  of  the  first  floor  of  build- 
lug  No.  1^1^  on  West  Twelfth  street,  in  the  city  of  Chicago,  the  basement 
floor  of  buildings  Nos.  1511  and  1515  on  that  street,  and  the  summer  or  beer 
garden  in  the  rear  of  such  buildings,  with  the  entrance  thereto  at  No.  1513: 
that  he  took  possession  of  the  property  and  premises  on  that  day,  and  that 
on  the  following  day  the  receiver  took  possession  of  a  portion  of  the  premises 
demised,  namely,  the  basements ;  and  also  took  possession  of  the  wines,  liquors, 
and  cigars  contained  in  the  basements,  against  the  protest  of  the  petitioner. 
And  he  prayed  for  an  order  redelivering  possession. 

On  November  19,  1903,  the  receiver  answered,  asserting  that,  at  the  date 
stated,  possession  ^as  taken  of  the  property  of  the  bankrupt  contained  on  the 
premises  described  and  occupied  by  him ;  denying  Tomsik*s  right  to  any  of  the 
goods ;  asserting  the  bill  of  sale  to  be  fictitious  and  executed  by  the  bankrupt 
in  fraud  of  his  creditors ;  that  possession  of  the  proper tj'  was  taken  with  the 
(*onsent  of  Tomslk  and  no  claim  by  him  thereto  was  asserted  until  several  days 
thereafter.  The  bankrupt  was  the  owner  of  75  feet  frontage  on  West  Twelfth 
street,  with  a  building  thereon  erected  for  a  saloon,  ofl3ce,  summer  garden,  and 
stock  room.  He  was  engaged  in  the  business  of  a  wholesale  wine  dealer,  and 
had  oi)erated  a  portion  of  the  building  as  a  saloon  and  summer  garden  during 
the  previous  season.  The  premises  in  question  were  known  as  No.  1511  and 
No.  1515  West  Twelfth  street.  No.  1511  was  used  ^y  the  bankrupt  as  an  office, 
and  had  a  basement  in  which  was  stored  a  portion  of  the  stock  of  wine  and 
liquor  used  by  him  in  his  wholesale  wine  business.  No.  1515  was  used  by  the 
bankrupt  as  a  saloon  up  to  the  latter  part  of  September,  1903,  when  it  was 
closed  because  it  did  not  pay  to  keep  open.  Between  the  saloon  and  office  was 
the  main  entrance  hall,  opening  from  Twelfth  street,  and  leading  through  a 
veranda  surrounding  the  summer  garden  in  the  rear  of  the  saloon  and  office. 
Beyond  this  garden  was  a  rear  building  used  as  a  stock  room  and  opening  by 
a  door  into  the  garden. 

The  referee,  to  whom  the  matter  was  referred,  reported  the  evidence,  and 
his  conclusion  thereon  that  the  transfer  to  Tomsik  was  fraudulent  as  to  the 
creditors  of  bankrupt  and  to  the  knowledge  of  Tomsik,  and  that  the  petition 
should  be  denied.  Exceptions  to  the  report  were  overruled  by  the  court,  the 
report  approved,  and  the  petition  dismissed ;  from  which  order  this  app^  Is 
taken. 

Chas.  Wolff,  for  appellant 
Geo.  H.  Peaks,  for  appellee, 

Before  JENKINS,  GROSSCUP,  and  BAKER,  Circuit  Judges. 

JENKINS,  Circuit  Judge.  The  cause  was  tried  and  determined  be- 
low, and  this  without  objection  from  either  party,  upon  the  question 
whether  the  alleged  transfer  to  Tomsik  was  fraudulent.  The  court 
and  the  parties  seem  to  have  overlooked  the  ruling  of  this  court  in 
Booneville  National  Bank  v.  Blakey,  47  C.  C.  A.  43,  107  Fed.  891,  that 
a  receiver  is  a  mere  custodian  of  property  taken  from  the  possession 
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of  the  bankrupt  until  a  trustee  is  appointed ;  that  he  does  not  exercise 
the  powers  of  a  trustee,  and  while  he  may  take  appropriate  measures 
incident  to  the  protection  of  the  property  in  his  custody,  and,  in  case  of 
perishable  property  may,  under  the  direction  of  the  court,  sell  the  same 
when  necessary,  yet  he  is  not  authorized,  nor  can  the  bankruptcy  court 
properly  direct  him,  to  take  possession  of  property  held  and  claimed 
adversely  by  third  parties,  or  to  institute  actions  for  the  recovery  of 
property  claimed  to  belong  to  the  bankrupt's  estate.  Beach  v.  Macon 
Grocery  Co.,  53  C.  C.  A.  463,  116  Fed.  143.  The  petition  of  the  ap- 
pellant averred  that  the  property  in  question  was  taken  from  his  pos- 
session against  his  protest.  The  answer  averred  that  possession  was 
taken  with  the  consent  of  Tomsik  and  that  no  claim  was  asserted  by  him 
at  the  time.  The  only  issue  properly  before  the  court  was,  therefore, 
whether  Tomsik  was  in  possession  of  the  property  claiming  ownership, 
and  whether  he  consented  to  the  taking  of  possession  by  the  receiver.' 
If  he  was  in  such  possession,  however  fraudulent  his  title,  the  receiver 
had  no  right  to  take  possession  from  him  against  his  protest ;  otherwise, 
if  he  voluntarily  surrendered  possession  to  the  receiver.  The  appellant 
is  in  no  position  to  take  advantage  of  the  course  pursued  below,  since 
the  evidence  upon  the  validity  of  the  transfer  was  not  only  received 
without  objection  by  *^Jm,  but  was  in  the  first  instance  produced  by 
him. 

We  are  content  to  affirm  the  decree  dismissing  the  petition,  and  upon 
the  ground  that  the  appellant  failSd  to  prove  any  such  possession  as 
the  law  requires,  and  that  he  made  no  claim  to  possession  when  pos- 
session was  taken  by  the  receiver,  but,  if  he  was  possessed,  voluntarily 
surrendered  possession.  The  question  is  one  purely  of  fact  and  it 
would  serve  no  useful  purpose  to  enter  into  a  discussion  of  the  con- 
flicting evidence.  The  court  below  and  the  master  have  decreed  the 
facts  against  the  appellant.  The  master  had  the  witnesses  before  him, 
saw  their  manner  of  testifying,  and  is  better  able  to  solve  the  riddle 
than  we  could  upon  this  record.  The  affirmative  was  upon  the  ap- 
pellant to  sustain  this  petition  by  the  preponderance  of  evidence.  It 
is  upon  him  here  to  show  manifest  error  in  the  decree  appealed  from. 

The  rooms  in  this  building  communicated  from  the  interior  by  two 
side  doors,  from  the  saloon  into  the  hallway  on  the  one  side,  and  from 
the  oflSce  into  the  hallway  upon  the  other  side.  It  was  in  fact  but  one 
building,  used  for  a  single  business.  The  saloon  part  had  been  closed 
for  over  a  month  and  its  business  suspended.  The  pretended  sale  was 
not  consummated  until  the  evening  of  the  5th  of  November,  although 
on  that  day  Tomsik  procured  a  government  license,  but  had  not  taken 
out  a  city  license,  and  had  also  on  that  day  purchased  a  small  quantity 
of  beer.  There  had  been  no  change  in  the  visible  occupancy  of  the 
premises  up  to  the  time  the  receiver  took  possession.  The  outer  doors 
of  the  saloon  were  closed  and  Kolin's  sign  on  the  exterior  of  the  build- 
ing remained  unchanged.  At  the  time  the  receiver  entered  for  posses- 
sion, at  about  11  o'clock  on  the  morning  of  the  6th,  Kolin  was  absent. 
The  doors  of  the  saloon  were  locked  and  Tomsik  was  in  the  office  of 
Kolin  with  the  latter's  bookkeeper.  Tomsik  told  the  receiver's  repre- 
sentative that  he  was  an  employe  of  Kolin's,  showed  him  around  the 
premises,  told  him  of  the  labor  claims  that  Kolin  owed,  and  said  that 
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Kolin  owed  him  $100.  He  let  him  into  the  saloon  part  and  showed 
him  how  to  lock  the  doors.  He  made  no  claim  to  the  premises  or 
property  until  some  time  after  he  had  let  the  receiver  in  possession, 
when,  having  left  the  office  for  a  short  time,  he  returned  with  the  bill 
of  sale  and  lease.  The  evidence  on  the  part  of  the  receiver,  which 
was  credited  by  the  master,  showed  that  the  saloon  had  not  been  opened 
for  business  by  Tomsik  or  any  one  else.  The  witnesses  stated  that 
"it  looked  as  if  everything  had  been  left  there  without  being  disturbed 
quite  a  while" ;  that  the  cash  register  stood  cm  the  counter,  with  a  lot 
of  whisky  and  beer  glasses,  the  counter  and  glasses  being  covered  with 
dust ;  that  there  was  no  evidence  of  any  fresh  beer  having  been  drawn ; 
that  the  front  door  of  the  saloon  was  locked.  These  are  the  facts  found 
by  the  master,  and  we  are  unable  to  say  that  his  finding  is  imwar- 
ranted  by  the  evidence.  Kolin  remained  ostensibly  in  full  possession 
of  the  premises,  maintaining  his  office  and  his  residence  there.  We 
are  fully  persuaded  that  here  was  no  such  visible,  notorious  change  of 
possession,  or  delivery  of  goods,  as  would  avail  against  attaching  credit- 
ors. A  receiver  or  trustee  stands  in  like  plight  with  attaching  credit- 
ors. The  filing  of  the  petition  in  bankruptcy  "is  a  caveat  to  all  the 
world,  and,  in  fact,  an  attachment  and  injunction."  Mueller  v.  Nugent, 
184  U.  S.  1,  22  Sup.  Ct.  269,  46  L.  Ed.  405.  The  evidence  establishes 
that,  whatever  was  the  possession  of  Tomsik,  he  voluntarily  surren- 
dered it  to  the  receiver,  and  that  therefore  the  latter's  possession  was 
rightful,  whether  the  alleged  sale  was  bona  fide  or  fraudulent 
The  decree  will  therefore  be  affirmed. 


(134  Fed.  500.) 

In  re  FLANDERS. 

(Circuit  Ck>nrt  of  Appeals,  Seyentb  Glrcnlt    January  8, 1905.) 

No.  1,103. 

1.  Bankbuptct— Bailments— Conditional  Sales. 

Where  claimant  shipped  leather  to  a  bankrupt  under  an  agreement  tbat 
he  should  sell  it  on  commission,  after  making  advances  to  the  extent  of 
50  per  cent  on  the  invoice  value,  and  account  for  the  proceeds  of  sales, 
less  a  commission  of  5  per  cent,  freight  charges,  and  advances,  and  guar- 
anty such  sales,  the  claimant  being  entitled  to  a  return  of  the  goods 
on  demand,  the  transaction  constituted  a  bailment,  and  not  a  conditional 
sale,  though  the  bankrupt  selected  his  own  purchasers,  insured  the  goods 
in  his  own  name,  and  fixed  the  credits  to  be  allowed,  etc. 

Appeal  from  the  District  Court  of  the  United  States  for  the 
Northern  District  of  Illinois. 

The  receiver  appointed  by  the  District  Court  upon  the  filing  of  a  petition 
in  involuntary  bankruptcy  against  Flanders,  a  wholesale  leather  merchant  at 
the  city  of  Chicago,  took  possession  of  the  bankrupt*s  property.  Including  the 
leather  which  is  the  subject  of  thirf  controversy.  Thereupon  the  American 
Patent  Leather  Company,  the  appellee,  of  Newark,  N.  J.,  a  manufacturer  of 
patent  and  enameled  leather,  filed  its  petition  in  the  bankruptcy  proceeding, 
seeking  restoration  of  certain  leather  taken  possession  of  by  the  receiver,  and 
which  it  claimed  had  been  consigned  to  the  bankrupt  for  sale  upon  commis- 
sion. The  receiver  pleaded  want  of  knowledge  of  the  *icts  stated  in  the  pe- 
tition, and  the  issue  was  referred  to  a  special  master,  before  whom  a  hearing 
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waa  had;  the  bankrupt  and  his  former  bookkeeper  being  the  only  witnesses 
examined.  The  master  reported  the  evidence  and  his  conclusion  that  the 
transaction  between  the  parties  was  a  sale  and  not  a  bailment  of  property, 
and  recommended  dismissal  of  the  petition.  Exceptions  to  the  report  were, 
on  June  29,  1904,  sustained  by  the  District  Court,  and  a  decree  passed  direct- 
ing the  return  of  the  property  to  the  petitioner.  From  such  decree  the  trus- 
tee, who  had  succeeded  to  the  possession  of  the  property,  appeals  to  this  court 
For  several  years  prior  to  the  bankruptcy,  Flanders  had  purchased  leather 
from  the  American  Patent  Leather  Company.  Early  in  the  year  1903  he  en- 
tered into  a  new  arrangement  with  the  company  to  the  effect  that  the  Amer- 
ican Patent  Leather  Company  should  consign  goods  to  him  for  sale  upon 
commission;  that  hfi  should  make  advances  upon  the  consignments  to  the 
extent  of  50  per  cent,  of  the  invoice  value  of  the  goods  from  time  to  time  con- 
signed, these  advances  to  be  made  by  his  notes  payable  to  the  leather  com- 
pany. The  notes  so  given  were  negotiated  by  the  company  and  they  were 
all  paid  by  the  bankrupt  at  maturity.  Such  mode  of  making  advances  was 
shown  to  be  customary  in  the  leather  trade.  Flanders  was  to  receive  a  com- 
mission of  5  per  cent  on  sales,  to  guaranty  the  sales,  and  to  account  monthly 
for  the  proceeds,  deducting  freight  charges  and  advances.  The  consignor  had 
the  right  to  a  return  of  the  goods  upon  demand,  subject  to  repayment  of  ad- 
vances made  upon  them.  The  leather  sent  under  this  arrangement  had  a 
particular  Identification  mark  known  to  both  parties,  but  which  gave  no  inti- 
mation to  others  that  the  goods  were  consigned,  and  was  placed  by  Flanders 
in  his  store,  in  separate  bins  so  far  as  practicable.  Flanders  sold  the  goods 
In  his  own  name  and  upon  such  terms  as  to  time  as  he  saw  fit  He  took  out 
insurance  in  his  own  name,  and  in  case  of  the  destruction  of  the  goods  by 
fire  he  was  to  account  for  them  to  the  consignor.  This  commission  account 
was  kept  In  a  special  book  containing  only  consignment  accounts,  and  monthly 
accounts  of  sales  were  rendered,  deducting  commissions,  freight,  cartage,  in- 
cidental expenses,  and  the  amount  of  advances. 

Vincent  J.  Walsh,  for  appellant. 
Keene  H.  Addington,  for  appellee. 

Before  JENKINS,  GROSSCUP,  and  BAKER,  Circuit  Judges. 

JENKINS,  Circuit  Judge,  after  stating  the  facts,  delivered  the 
opinion  of  the  court. 

We  entertain  no  question  of  the  correctness  of  the  decree  ap- 
pealed from.  The  rule  by  which  to  distinguish  between  a  bailment 
and  a  conditional  sale  we  consider  as  decided  in  the  case  of  In  re 
Gait,  56  C.  C.  A.  470, 120  Fed.  64.  We  there  held  that,  if  the  sender 
has  a  right  to  compel  return  of  the  thing  sent,  it  is  a  bailment,  and 
not  a  sale,  and  that  in  a  sale  there  must  be  an  agreement,  express 
or  implied,  to  pay  the  purchase  price  of  the  thiYig  sold.  The  cases 
of  Chickering  v.  Bastress,  130  111.  206,  22  N.  E.  542,  17  Am.  St.  Rep. 
309,  and  Peoria  Manufacturing  Company  v.  Lyons,  153  111.  427,  38  N. 
E.  661,  relied  upon  by  the  appellant,  were  considered  by  us  in  Re  Gait, 
and  the  distinction  noted.  In  each  of  those  cases  the  advances  stipulat- 
ed to  be  made  by  the  supposed  consignee  were  to  the  entire  value 
of  the  goods  shipped,  and  the  court  found  that  the  transactions 
were  sales,  sought  to  be  disguised  under  the  cloak  of  bailment.  We 
have  no  contention  with  those  decisions.  The  cases  of  Lenz  v. 
Harrison,  148  111.  598,  36  N.  E,  567,  and  Fleet  v.  Hertz,  201  111.  594, 
66  N.  E.  858,  94  Am.  St.  Rep.  192,  fully  accord  with  our  ruling. 
The  case  of  In  re  Rabenau  (D.  C.)  118  Fed.  471,  is  also  easily  dis- 
tinguishable. There  the  supposed  consignee  was  at  liberty  to  sell 
at  any  price  and  upon  any  terms  that  he  pleased,  and  accounted 
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at  a  fixed  price  and  at  a  fixed  time  previously  determined,  and  at 
his  option  was  to  pay  for  the  goods  remaining  unsold.  The  facts 
here  do  not  warrant  the  application  of  that  decision  to  the  case  in 
hand.  The  avails  of  the  goods,  at  whatever  price  they  were  sold, 
belonged  to  the  consignor.  Flanders  was  to  receive  his  commis- 
sions and  the  return  of  advances.  That  advances  were  made  in  the 
form  of  notes  does  not  change  the  character  of  the  transaction,  o 
indicate  a  sale.  They  point  to  the  contrary.  The  advances  were 
but  50  per  cent,  of  the  value  of  the  goods — ^not,  as  in  the  Illinois 
cases  referred  to,  the  full  amount  of  the  value  of  the  goods.  The 
amount  of  the  advances  would  not  indicate  a  purpose  to  make  an 
outright  sale.  The  mode  of  advancement  by  note  was  for  the  mere 
convenience  of  both  parties.  For  the  notes  so  issued  the  con- 
signee had  a  factor's  lien  upon  the  goods  in  his  possession,  for 
which  he  could  exact  payment  before  surrender  of  the  goods;  but 
that  does  not  change  the  nature  of  the  transaction  or  convert  the 
bailment  into  a  sale.  Penn  v.  Heilbronner,  108  N.  Y.  443,  15  N.  E. 
701. 

The  objections  that  ordinary  invoices  accompanied  the  ship- 
ments, that  such  shipments  were  made  direct  to  Flanders,  that  the 
leather  was  sold  by  him  in  his  own  name,  that  he  allowed  credit  upon 
sales,  that  he  guarantied  sales,  and  that  he  insured  in  his  own  name, 
do  not  change  the  nature  of  the  transaction.  It  is  quite  competent 
for  a  bailee  by  contract  to  enlarge  his  common-law  liability,  without 
converting  the  bailment  into  a  sale.  There  is  nothing  in  the  evidence 
which  indicates  a  pretentious  agreement  with  a  view  to  defraud  cred- 
itors. The  fact  that  Flanders  for  some  years  prior  to  this  consignment 
had  purchased  goods  of  the  bailee  does  not  avail  to  prove  such  conten- 
tion. It  is  possible — although  it  is  not  established  by  the  evidence — 
that  the  consignor  had  become  doubtful  of  the  financial  responsibilit}- 
of  Flanders  and  was  unwilling  further  to  extend  him  credit.  The 
true  reason  probably  lies  in  the  statement  of  Mr.  Flanders  that  they  ex- 
plained to  him  at  the  commencement  of  this  consignment  account  that 
the  leather  company  was  not  as  strong  financially  as  some  of  its  com- 
petitors, and  desired  an  arrangement  by  which  they  could  have  pres- 
ent advancement  upon  their  goods,  instead  of  selling  upon  a  long 
term  of  credit.  There  does  not  seem  to  have  been  entertained  by  the 
leather  company  any  question  of  financial  responsibility  on  the  part  of 
Flanders,  if,  indeed,  he  was  at  that  time  in  doubtful  financial  condition. 

The  decree  is  aflirmed. 


(134  Fed.  562.) 

BURKE  V.  GUARANTEE  TITLE  &  TRUST  CO. 

(Circuit  Court  of  Apiwals,  Third  Circuit    January  16,  1905.) 

No.  51. 

1.  Bankruptcy— ExEiffpnoNs— Claims— 'Enumebatiok  of  Abticubs. 

Bankr.  Act  July  1,  1898,  S  7.  subd.  8,  30  Stat  548,  c.  541  [U.  S.  Oomp. 
St  1901,  p.  3425],  requires  a  bankrupt  to  file  his  claim  of  exemptions 
within.  10  days  after  adjudication;  and  section  47,  subd.  11,  30  Stat  557 
[U.  S.  Comp.  St  1901,  p.  34301.  requires  the  trustee  to  '^set  apart  the 
bankrupts  exemptions  and  report  the  items  and  estimated  value  Uiereof 
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to  the  court"  Eeld,  that  a  bankrupt's  claim  of  an  exemption  of  $300 
under  a  state  law,  to  be  set  off  from  the  stock  In  trade  of  his  shoe 
business,  consisting  of  ''shoes  and  slippers,  and  men's,  women's,  and 
children's  shoes  and  slippers,  as  set  out  in  schedule  B,  No.  2,  under  head 
of  C,"  was  not  defective  for  failure  to  specify  the  articles  claimed  as  ex- 
empt; It  being  the  duty  of  the  trustee,  and  not  of  the  bankrupt,  to  set 
apart  such  articles. 

Z  Sahe^Fobms. 

Bankruptcy  form  "Schedule  B  (5),"  containing  the  words  "property 
claimed  to  be  exempt  by  the  state  laws,  its  valuation,"  etc.,  does  not  re- 
quire the  bankrupt  to  specify  the  articles  specially  claimed  to  be  exempt ; 
such  forms  not  being  intended  to  be  mandatory,  but  to  be  altered  to 
suit  the  circumstances  of  the  particular  case,  as  prescribed  by  general 
order  38  (89  Fed  xlv,  32  C  C.  A.  xxxvil). 

Appeal  from  the  District  Court  of  the  United  States  for  the  Western 
District  of  Pennsylvania. 

Albert  York  Smith,  for  petitioner. 
Mr.  Morris,  for  appellee. 

Before  ACHESON,  DALLAS,  and  GRAY,  Circuit  Judges. 

DALLAS,  Circuit  Judge.  This  cause  is  before  us  upon  the  peti- 
tion of  Michael  Henry  Burke,  a  voluntary  bankrupt,  by  which,  under 
section  24b  of  the  bankruptcy  act  (Act  July  1,  1898,  c.  541,  30  Stat. 
553  [U.  S.  Comp.  St.  1901,  p.  3432]),  he  asks  this  court  to  revise  in 
matter  of  law  an  order  of  the  District  Court  for  the  Western  District 
of  Pennsylvania  by  which  his  claim  for  exemption,  as  made  in  the 
schedule  originally  filed  by  him,  was  disallowed,  and  his  application 
for  leave  to  amend  was  refused.  The  claim  was  made  in  the  proper 
place  in  the  schedule,  as  follows : 

"I  claim  the  exemption  of  $300.00,  under  the  act  of  the  (General  Assembly 
of  Pennsylvania,  1849,  section  one,  of  the  following  property:  Stock  in 
trade  in  my  shoe  business  at  No.  Ill  Frankstown  avenue,  in  dty  of  Pitts- 
burgh, county  of  Allegheny,  Pa. ;  stock  In  trade  consisting  of  shoes  and 
slippers,  and  men's,  women*s.  and  children's  shoes  and  slippers,  as  set  out  in 
schedule  B,  No.  2,  under  head  of  C,  $300.00." 

The  learned  referee  (whose  action  the  court  simply  approved)  was 
of  opinion  that  this  claim  **is  fatally  defective,  in  that  it  does  not 
specifically  enumerate  the  articles  claimed  as  exempt  under  the  exemp- 
tion law  of  the  state  of  Pennsylvania."  But,  as  we  have  said  in  an 
opinion  delivered  to-day  in  the  case  of  Lipman  v.  Stein,  134  Fed.  235, 
though  a  bankrupt's  right  to  exemption  must  be  deduced  from  the  state 
law,  yet  it  is  to  be  asserted  in  the  manner  prescribed  by  section  7  of 
the  Bankruptcy  act  itself  (Act  July  1,  1898,  c.  541,  30  Stat  648  [U.  S. 
Comp.  St.  1901,  p.  34251) ;  ^ind  that  section  does  not  require  that  he 
shall  enumerate  the  -articles  claimed  as  exempt,  but  only  that  "the 
claim  for  such  exemption  as  he  may  be  entitled  to"  shall  appear  in  the 
schedule  which  he  is  required  to  file.  The  claim  in  this  case  was  for 
$300  '*of  the  *  *  *  property  *  *  *  set  out  in  schedule  B, 
No.  2,  under  head  of  C,"  and  that  the  bankrupt  was  entitled  to  the  ex- 
emption of  that  property  to  the  amount  stated  is  unquestionable.  This 
was  his  right,  and  its  denial  was  not  justified  by  the  fact  that,  in  set- 
ting out  the  entire  property,  he  seems  to  have  excessively  estimated  its 
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value.  What  he  meant  to  claim  was  so  much  of  that  property  as  was 
of  the  value  of  $300,  and  this,  we  think,  he  made  clearly  apparent. 
The  law  imposed  no  further  condition  upon  him.  It  nowhere  exacted 
a  specification  and  appraisement  by  him  of  the  articles  claimed.  Hav- 
ing given  notice  of  his  claim,  it  was  not  his  duty,  but  that  of  the  trustee 
(section  47,  subd.  11,  30  Stat.  557  [U.  S.  Comp.  St.  1901,  p.  3439]), 
to  "set  apart**  the  bankrupt's  exemptions  and  report  the  items  and  esti- 
mated value  thereof  to  the  court."  And  there  is  not  a  word  in  the 
statute  to  warrant  the  conjecture  that  Congress  intended  that  the  bank- 
rupt himself  should  make  an  itemization  and  estimate  which  the 
trustee,  in  performing  the  function  expressly  assigned  to  him,  might 
wholly  disregard. 

It  is  true  that  amongst  the  forms  promulgated  by  the  Supreme  Court 
is  "Schedule  B  (5),"  in  which  is  contained  the  words:  "Property 
claimed  to  be  exempted  by  the  state  laws,  its  valuation,"  etc.  But, 
waiving  the  question  whether  in  this  instance  the  property  claimed 
and  its  valuation  were  not  stated  in  substantial  accordance  with  this 
direction,  it  is  enough  to  say  that  we  do  not  understand  it  to  be  any- 
thing more  than  a  direction.  It  could  not  have  been  intended  to  be 
mandatory.  These  forms  were  not  designed  to  effect  any  change  in 
the  law.  They  are  "forms,"  and  nothing  more.  As  was  said  by  the 
Supreme  Court  (General  Order  38,  89  Fed.  xiv,  32  C.  C.  A.  xxxvii), 
they  are  to  be  "observed  and  used  with  such  alterations  as  may  be  nec- 
essary to  suit  the  circumstances  of  any  particular  case";  and,  under 
the  circumstances  of  this  case,  we  decline  to  hold  that  the  failure  of  the 
bankrupt  to  precisely  observe  one  of  them  was  fatal  to  his  claim,  be- 
cause we  could  not  do  so  without  subordinating  substance  to  form,  and 
refusing  a  legal  right,  merely  on  account  of  a  defect  in  procedure,  which 
has  caused  no  injury  to  any  one,  and  which,  if  requisite,  might  be 
cured  by  amendment.  General  Order  11,  89  Fed.  vii,  32  C.  C.  A.  xiv; 
Rev.  St.  §  954  [U.  S.  Comp.  St.  1901,  p.  696] ;  In  re  Duffy  (D.  C.) 
118  Fed.  926 ;  In  re  White  (D.  C.)  128  Fed.  613. 

For  the  reasons  that  have  been  stated,  the  order  to  which  this 
petition  for  revision  relates  is  reversed,  and  the  matter  of  the  bankrupt's 
claim  for  exemption  is  remanded  to  the  District  Court  for  further  pro- 
ceedings in  conformity  with  this  opinion. 


(134  Fed.  862.) 

WOLFF  et  al.  v.  E.  I.  DU  PONT  DE  NEMOURS  &  CO. 

(Circuit  Court  of  Appeals,  Third  Circnit    January  27,  1905.) 

No.  5. 

Patents — iNrBiNOEMENx — Process  of  Making  Smokexess  Powder. 

The  Von  Freoden  patent.  No.  429.510,  for  a  process  for  manufactnrhig 
smokeless  ^inpowder  from  nitrocellulose,  as  to  claim  1,  held  valid,  but 
not  infringed.    Claim  2  held  void  for  lack  of  invention. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Delaware. 

For  opinion  below,  see  122  Fed.  944. 
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Julian  C.  Dowell  and  Osgood  H.  Dowell,  for  appellants, 
Frederick  P.  Fish  and  Charles  Neave,  for  appellee. 

Before  ACHESON  and  DALLAS,  Circuit  Judges,  and  LANNING, 
District  Judge. 

LANNING,  District  Judge.  By  their  bill  of  complaint  the  appel- 
lants seek  an  injunction  to  restrain  the  appellee  from  an  alleged  in- 
fringement of  letters  patent  No.  429,516,  issued  Jime  3,  1890,  to  Rich- 
ard Von  Freeden,  and  by  him  duly  assigned  to  the  appellants.  The  Cir- 
cuit Court  dismissed  the  bill,  and  the  cause  is  now  before  us  on  appeal 
from  the  decree  of  that  court. 

The  appellants'  patent  is  for  an  improvement  in  the  manufacture  of 
smokeless  gunpowder  from  nitrocellulose,  a  substance  commonly 
known  as  "gun  cotton."  The  process  referred  to  in  the  first  claim  of 
the  patent,  the  successive  steps  in  which  we  have  designated  by  num- 
bers, is  set  forth  in  these  words : 

"I  claim  as  my  invention  the  process  of  gelatinizing  and  granulating  nitro- 
cellulose, or  a  componnd  thereof  with  other  substances,  which  consist  in  (1) 
udding  to  the  said  nitrocellulose  or  compound  a  solvent  of  the  former,  (2) 
kneading  the  mass  until  the  same  has  become  plastic  and  the  nitrocellulose 
thoroughly  gelatinized;  (3)  introducing  thereto  a  liquid  or  vapor  chemically 
indifferent  to  the  constituents  of  the  mass,  and  (4)  stirring  the  latter  until 
complete  granulation  has  been  produced,  substantially  as  described.** 

The  description  of  this  process  in  the  specification  preceding  the  lan- 
guage of  the  claim,  the  successive  steps  in  which  we  have  also  designat- 
ed by  numbers,  is  in  the  following  words : 

"The  nitrocellulose,  or  compound  thereof  with  other  substances,  is  (1)  first 
mixed  with  a  liquid  adapted  to  dissolve  the  former,  such  as  ethyl-ether, 
methyl-ether,  a  solution  of  camphor  in  ether,  a  mixture  of  ether  and  alcohol, 
dinltro-toluol,  etc. ;  and  the  mixture  is  (2)  kneaded  or  rolled  until  it  has  be- 
come plastic,  and  the  nitrocellulose  completely  dissolved.  To  the  mass  thus 
obtained  I  (3)  introduce  a  liquid  or  vapor  incapable  of  dissolving  or  otherwise 
acting  chemically  either  on  the  nitrocellulose,  or  on  the  ingredients  of  the 
said  compound  thereof.  Preferably,  I  employ  water  or  steam,  or  both  to- 
gether. At  the  same  time  (4)  the  mass  is  stirred.  By  these  means  the  mass 
is  caused  to  split  up  into  particles  or  grains,  which  become  smaller  in  the 
measure  as  the  stirring  is  continued  and  the  temperature  is  raised.*' 

It  will  be  observed  that  the  steps  in  the  process  described  in  the 
first  claim  and  the  steps  in  the  process  described  in  the  specification  pre- 
ceding that  claim  are  the  same. 

The  appellee's  process  of  manufacture  is  as  follows :  (1)  The  nitro- 
cellulose is  put  into  a  chum  containing  a  large  quantity  of  water,  where 
it  is  beaten  or  stirred  until  a  thorough  mixture  has  taken  place,  and  the 
nitrocellulose  is  uniformly  suspended  in  the  water;  (2)  an  emulsion 
of  a  solvent,  previously  prepared  in  a  separate  vessel  by  the  mixture 
of  the  solvent  with  water,  is  poured  into  the  chum,  the  agitation  being 
meanwhile  continued;  (3)  the  globules  of  the  solvent  contained  in  the 
emulsion  are  by  the  agitation  distributed  through  the  contents  of  the 
chum,  and  thereby  brought  into  contact  with  the  suspended  particles 
of  nitrocellulose ;  and  (4)  the  globules  gelatinize  the  particles  of  nitro- 
cellulose with  which  they  come  in  contact,  and  thus  convert  them  into 
a  mass  of  plastic  floccules  or  soft  and  pulpy  grains. 
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In  the  opening  words  of  the  specification  contained  in  the  appellants' 
patent,  Von  Freeden,  the  patentee,  declared: 

"My  Invention  is  based  on  the  discovery  made  by  me  that  gelatinized  nitro- 
cellulose, still  containing  the  solvent  employed  for  its  gelatinization,  on  being 
exposed  to  certain  liquids  or  to  vapors  thereof,  undergoes  a  kind  of  coagu- 
lation and  a  division  into  small  lumps,  which  latter  is  promoted  by  stirring. 
This  peculiar  behavior  of  the  gelatinized  nitrocellulose  I  make  use  of  in  the 
manufacture  of  granulated  gunpowder  from  nitrocellulose,  or  OMnpounds 
thei*eof  with  other  substances.  In  view  of  producing  such  gunpowder,  which 
is  not  affected  by  moisture,  the  nitrocellulose,  whether  pure  or  mixed  with 
other  materials,  is  at  present  either  converted  in  its  original  state  into  par- 
ticles, which  are  thereupon  gelatinized  on  the  surface,  or  it  is  at  the  onset 
thoroughly  gelatinized,  and  subsequently  divided  by  mechanical  means  into 
small  pieces  or  laminae." 

This  language  admits,  what  the  proofs  abundantly  show,  that  prior 
to  Von  Freeden's  discovery  granulated  gunpowder  was  made  from  gela- 
tinized nitrocellulose.  Gelatinized  nitrocellulose  is  nitrocellulose  that 
has  been  partially  or  wholly  dissolved  in  some  solvent  thereof.  By  the 
first  and  second  steps  of  the  process  described  in  the  first  claim  of  the 
patent,  gelatinization  only  is  effected.  By  the  third  and  fourth  steps, 
granulation  only  is  effected.  Furthermore,  before  the  date  of  Von 
Freeden's  discovery,  nitrocellulose,  a  solvent  thereof,  and  water  (that 
being  a  liquid  that  does  not  dissolve  or  act  chemically  upon  the  nitro- 
cellulose), had  been  used  in  the  manufacture  of  granulated  gunpowder. 
The  first  claim  of  the  patent  therefore  covers  only  the  process  of  using 
these  three  materials.  It  will  be  observed,  then,  that  the  problem  to  b^ 
solved  is,  has  the  appellee  appropriated  the  substance  of  the  process 
described  in  the  first  claim  of  the  appellants'  patent? 

A  careful  examination  of  the  evidence  relating  to  the  two  processes 
above  set  forth  discloses  to  our  satisfaction  these  facts :  The  appellee 
adds  water  to  the  nitrocellulose  before  gelatinization ;  the  appellants  add 
it  after  gelatinization.  In  the  appellee's  process  there  is  no  kneading 
or  rolling  such  as  is  described  in  the  appellants'  patent,  nor  do  we  find 
anything  which  we  deem  an  equivalent  thereof.  The  plastic  mass  ob- 
tained by  the  appellants  is  a  homogeneous  and  more  or  less  cohesive 
mass ;  that  obtained  by  the  appellee  is  a  mass  of  plastice  floccules.  In 
the  appellants'  process  the  function  of  stirring  is  to  break  up  the  plastic 
mass  of  gelatinized  nitrocellulose  into  grains ;  in  the  appellee's  process 
it  is  to  keep  the  fibers  of  the  ungelatinized  nitrocellulose  and  the  glob- 
ules of  the  solvent  equally  distributed  through  the  water.  The  appel- 
lants first  gelatinize  and  then  granulate;  the  appellee  gelatinizes  and 
granulates  at  the  same  time.  The  appellants'  gelatinization,  which  is 
effected  by  kneading  or  rolling  the  nitrocellulose  with  its  solvent,  and 
their  granulation,  which  is  effected  by  stirring  the  plastic  mass  created 
by  the  kneading  or  rolling,  consume  about  46  minutes ;  the  appellee's 
gelatinization  and  granulation  are  effected  in  about  5  minutes.  The 
appellants'  granulation  is  secured  by  stirring  the  homogeneous,  plastic 
mass,  and  thereby  dividing  it  **into  small  lumps,"  or  causing  it  to  be 
*'split  up"  into  particles  or  grains ;  the  appellee's  granulation  is  effected 
by  bringing  the  particles  of  nitrocellulose,  as  they  are  suspended  in 
water,  into  contact  with  the  globules  of  the  solvent.  By  the  appellants' 
process  the  product,  owing  to  its  thorough  gelatinization  (and  very 
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probably,  also,  to  a  slight  compression  caused  by  the  kneading  and  roll- 
ing of  the  mass  at  the  time  of  gelatinization,  though  this  point  is  dis- 
puted),  is  hard,  impervious  to  moisture,  and  possesses  a  gravimetric 
density  of  about  600 ;  by  the  appellee's  process  the  product  is  porous, 
capable  of  absorbing  moisture,  and  possessing  a  gravimetric  density  of 
not  more  than  two-thirds  of  that  of  the  appellants'  product.  Without 
incurribering  this  opinion  with  a  detailed  examination  of  the  evidence 
bearing  on  this  branch  of  the  case,  we  think  it  sufficient  to  say  that 
tliese  facts,  in  our  opinion,  show  that  the  two  processes  differ  in  ma- 
terial respects,  and  that  we  agree  with  the  Circuit  Court  that,  as  to  the 
first  claim  of  the  patent  in  suit,  there  is  no  infringement. 

In  the  opinion  of  the  Circuit  Court,  the  further  conclusion  was 
expressed  that  the  language  of  the  appellants'  patent  insufficiently  de- 
scribes the  process  referred  to  in  its  first  claim.  The  evidence  as  to 
whether  the  patent  is  in  such  full,  clear,  concise,  and  exact  terms  as  to 
enable  any  person  skilled  in  the  art  of  making  gunpowder  to  follow 
with  success  the  process  described  in  the  first  claim  is  conflicting,  but 
we  think  it  preponderates  in  favor  of  the  validity  of  the  claim.  It  is  not 
necessary  that  the  description  should  be  clear  to  one  not  skilled  in  the 
art.  This  point  was  aptly  illustrated  by  Mr.  Justice  Bradley  in  Loom 
Co.  V.  Higgins,  105  U.  S.,  at  page  585,  26  L.  Ed.  1177,  where  he  said : 

"When  an  astronomer  reports  that  a  comet  is  to  be  seen  with  the  telescope 
In  the  constellation  of  Auriga,  in  so  many  degrees  of  declination  and  so  many 
hours  and  minutes  of  right  ascension,  it  is  all  Greek  to  the  unskilled  in 
science,  but  other  astronomers  will  instantly  direct  their  telescopes  to  the 
very  point  in  the  heavens  whore  the  stranger  has  made  his  entrance  into  our 
system.     They  understand  the  language  of  their  brother  scientist." 

In  the  case  at  bar  the  appellee's  expert  Mr.  Little  sought  by  his  tes- 
timony to  show  that  the  language  of  the  appellants'  patent  is  obscure. 
But  he  is  not  a  practical  powder  maker.  His  experiments  in  powder 
making  have  been  confined  to  the  laboratory.  We  are  not  satisfied 
that  the  process  adopted  by  him  in  his  experiment  with  the  appellants' 
patent,  which  seems  not  to  have  been  successful,  is  one  that  any  person 
skilled  in  the  art  of  making  gunpowder  from  nitrocellulose  would  have 
adopted.  It  certainly  is  very  different  from  the  process  which  the 
appellants'  expert  Prof.  Munroe  says  he  would  adopt.  It  is  also  un- 
like the  process  which  the  appellants'  agent,  Oscar  Hesse,  declares 
the  appellants,  in  actual  practice,  have  adopted.  The  fact  is  that 
for  nearly  10  years  before  the  bill  in  this  cause  was  filed  the  appel- 
lants sold  in  this  country  a  smokeless  granulated  gunpowder,  as  a 
product  protected  by  the  letters  patent  which  the  appellee  now  insists 
are  void  for  obscurity  of  language.  Never  until  this  cause  was  in- 
stituted, so  far  as  we  are  informed,  was  the  validity  of  the  patent  dis- 
puted. During  all  that  period  of  10  years  there  seems  to  have  been  a 
public  acquiescence  in  its  validity.  With  these  facts  before  us,  we 
think  we  are  not  justified  in  holding  the  first  claim  of  the  patent  to  be 
invalid. 

The  second  claim  of  the  patent  is  in  these  words : 

"I  claim  as  my  Invention  the  process  of  treating  grains  composed  of  gela- 
tinized nitrocellulose,  or  of  a  compound  thereof  with  other  substances,  and 
still  containing  the  solvent  employed  for  the  purpose  of  gelatinization,  the 
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said  process  consisting  (1)  In  exposing  the  grains  to  a  heated  liquid  or  vapor 
chemically  indifferent  to  the  solid  constituents  thereof,  and  (2)  afterward 
drying  the  grains,  substantially  as  described." 

In  the  specification  of  the  patent  preceding  this  claim,  this  process  is 
thus  described : 

"The  grains  are  (1)  heated  together  with  the  same  or  any  other  like  liquid, 
vapor,  or  steam,  unadapted  to  act  chemically  therecm ;  the  temperature  being 
carried  to  a  degree  somewhat  above  the  boiling  point  of  the  solvent  employed 
in  order  to  completely  drive  out  the  latter.  The  said  solvents  are  thereby 
extracted  from  the  grains  and  evaporated,  but  they  may  be  recovered  by  dis- 
tillation. Thereupon  the  grains  are  (2)  separated  from  the  liquid  or  with- 
drawn from  the  steam  or  vapor  and  dried." 

We  are  forced  to  the  conclusion  that  the  patent,  as  to  this  claim,  sets 
forth  no  patentable  invention  or  discovery.  The  drying  of  the  grains 
was  necessary,  and  an  old  practice.  Expelling  the  solvent  from  a  sub- 
stance by  heating  it  in  water  had  been  practiced  in  other  arts  before  the 
date  of  the  appellants'  patent.  In  1882  a  patent  was  issued  to  Henry 
A.  Clark  for  a  process  of  expelling  oils  and  spirits  from  india  rubber, 
which  consisted  in  subjecting  the  india  rubber  to  heat  in  water  until 
the  oils  or  spirits  were  removed.  The  expulsion  of  the  solvent  from 
nitrocellulose  grains  was  commonly  known  to  be  necessary  in  order  to 
secure  uniformity  in  the  chemical  constitution  and  explosive  power  of 
the  grains,  and  it  was  commonly  effected  by  evaporation  or  by  the  use 
of  water  or  steam,  or  both.  Neither  do  we  find  that  Von  Freeden  any- 
where in  the  appellants'  patent  claimed  to  have  been  the  discoverer  of 
the  process  described  in  the  second  claim.  The  thing  which  he  really  in- 
vented was  a  new  method  of  granulating  gelatinized  nitrocellulose,  and 
that  invention,  he  declares,  was  based  on  his  discovery  of  the  "peculiar 
behavior"  of  gelatinized  nitrocellulose  when,  still  containing  its  solvent, 
it  is  exposed  to  certain  liquids  and  stirred.  That  discovery,  and  the 
invention  based  thereon,  are  embodied  in  the  first  claim.  We  there- 
fore concur  with  the  Circuit  Court  in  holding  the  second  claim  to  be 
invalid. 

The  result  reached  is  that  the  decree  of  the  Circuit  Court  should  be 
affirmed,  with  costs. 


(134  Fed.  see.) 

RAYMOND  V.  KEYSTONE  LANTERN  CO.  et  al 

(Circuit  Court  of  Appeals,  Tbird  Circuit    January  23,  1905.) 

No.  56. 

1.  Patents— Infringement— Lanterns. 

The  Wright  patent,  No.  476,506,  for  an  Improvement  In  wick -raiser 
attachments  for  lanterns,  is  merely  for  a  new  combination  of  old  parts 
performing  an  old  function,  and  entitled  to  only  a  narrow  construction 
in  view  of  the  prior  art.    As  so  construed,  held  not  infringed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  East- 
ern District  of  Pennsylvania. 

For  opinion  below,  see  132  Fed.  30. 
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Otto  R.  Baraett  and  Francis  T.  Chambers,  for  appellant 
Charles  B.  Collier,  for  appellees. 

Before  ACHESON,  DALLAS,  and  GRAY,  Circuit  Judges. 

ACHESON,  Circuit  Judge.  This  bill  was  brought  for  alleged 
infringement  of  letters  patent  No.  476,506,  for  "an  improvement  in 
wick-raiser  attachments  for  lanterns/'  granted  on  June  7,  1892,  to 
Frederick  K.  Wright,  assignor  to  the  Steam  Gauche  &  Lantern  Com- 
pany.    The  patent  has  two  claims  which  are  as  follows : 

'•(l)  The  combination,  with  a  lantern  frame  and  a  detachable  bottom,  se- 
cured to  the  lantern  frame  by  a  releasable  fastening,  of  an  oil  pot  permanently 
attached  to  said  bottom  and  capable  of  rotative  movement  therein,  a  burner 
provided  with  a  laterally  projecting  wlck-raiser  shaft,  and  a  stop-arm  at- 
tached to  the  lantern  frame  and  adapted  to  come  In  contact  with  the  bottom 
of  the  wick-ralser  shaft,  substantially  as  set  forth. 

"(2)  The  combination,  with  the  lantern  frame  and  a  detachable  bottom,  se- 
cured to  the  lantern  frame  by  a  releasable  fastening,  of  an  oil  pot  capable  of 
rotative  movement  therein,  and  provided  with  beads  or  projections  below  and 
above  the  said  bottom,  a  burner  provided  with  a  laterally  projecting  wick- 
ralser  shaft,  and  a  stop-arm  attached  to  the  lantern  frame  and  adapted  to 
come  In  contact  with  the  bottom  of  the  wlck-raiser  shaft,  substantially  as 
set  forth." 

Several  defenses  were  set  up  in  the  court  below,  including  want 
of  evidence  to  show  title  in  Raymond,  trustee,  who  sued,  and  lack 
of  necessary  parties  plaintiff;  but  the  court  considered  only  the 
defense  of  noninfringement,  which  the  court  sustained,  and  there- 
upon dismissed  the  bill. 

The  invention  of  the  patent  in  suit  relates  to  a  class  of  lanterns, 
theretofore  well  known,  in  which  the  wick  is  raised  or  lowered  by 
a  rotative  movement  of  the  oil  pot  carrying  the  wick-raiser  shaft. 
The  claims  are  for  combinations,  and  one  of  the  elements  of  each 
of  the  two  claims  is  "a  stop-arm  attached  to  the  lantern  frame  and 
adapted  to  come  in  contact  with  the  button  of  the  wick-raiser  shaft." 
This  member  of  the  combination  of  each  claim  is  described  in  the 
specification  thus: 

"N  represents  an  upright  stop-arm,  which  Is  secured  with  its  lower  end  to 
the  inner  side  of  the  collar.  A,  and  extends  upwardly  on  the  Inner  side  of 
the  globe  to  the  vicinity  of  the  button,  m,  where  it  terminates  with  a  number 
of  inwardly  projecting  teeth,  n,  which  are  adapted  to  come  in  contact  with 
the  button  and  turn  the  same  when  the  oil  pot  is  rotated  within  the  lantern." 

This  stop-arm  device  has  a  small  number  of  teeth,  forming  a  short 
segmental  rack  which  extends  over  a  comparatively  short  part  of 
the  circular  path  of  the  wick-raiser  button ;  and  the  toothed  head 
of  the  stop  device  is  supported  by  an  arm  which  extends  downwardly 
from  the  head,  and  is  affixed  at  its  lower  end  to  the  inner  side  of 
the  body  hoop  or  lower  ring  of  the  lantern  frame.  The  defendants' 
structure,  instead  of  the  short  segmental  rack,  has  a  complete  tooth- 
ed ring  or  circular  gear  face  with  which  the  pinion  of  the  wick 
raiser  engages,  and  the  toothed  annulus  or  circular  head  is  secured 
to  the  upper  end  of  a  cylindrical  shell  or  casing  surrounding  the 
oil  pot,  which  shell  or  casing  at  its  lower  end  is  affixed  to  the  lan- 
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tern  bottom.  The  above-noted  differences  in  construction  result 
in  these  differences  in  operation,  namely,  Wright's  segmental  rack 
permits  of  engagement  with  the  button  of  the  wick-raiser  shaft  dur- 
ing an  extremely  short  period  of  its  rotation,  whereas  the  defend- 
ants' circular  gear  face  secures  the  continuous  engagement  of  the 
pinion  therewith;  and  again,  while  Wright's  stop-arm  remains  in 
the  lantern  frame  when  the  bottom  and  oil  pot  are  removed,  in  the 
defendants'  structure  when  the  bottom  of  the  lantern  is  removed 
the  wick  raising  and  lowering  mechanism  is  also  removed  and  re- 
mains constantly  in  perfect  operative  position. 

It  is  certain  that  Wright  was  not  a  pioneer  inventor  in  lantern 
construction.  The  class  of  lanterns  which  he  essayed  to  improve 
was  old.  The  real  basis  of  his  improvement,  namely,  means  for 
raising  and  lowering  the  wick  without  removing  the  oil  pot  from 
the  body  of  the  lantern,  did  not  originate  with  Wright.  He  found 
it  already  in  the  art.  The  patent  to  Merrill  of  1865,  No.  46,010, 
shows  a  rotatable  oil  cup,  a  fixed  rack,  and  a  stem  provided  with  a 
pinion  for  engaging  the  rack,  whereby  the  wick  may  be  raised  and 
lowered  by  a  rotary  movement  of  the  oil  cup  without  its  removal. 
The  same  method  of  adjusting  the  wick,  by  a  wick  raising  and  low- 
ering attachment,  is  found  in  the  patent  to  Feeny  of  1889,  No.  411,- 
318.  Feeny's  wick-raising  device  in  construction  is  substantially 
the  same  as  Wright's.  In  principle  it  is  identical.  Feeny  shows 
a  rotatable  oil  pot,  an  arm-supported  segmental  bar  provided  with 
inwardly  projecting  teeth,  and  a  wick-raising  spindle  carrying  a 
toothed  disk  or  pinion  adapted  to  engage  the  teeth  of  the  segmental 
bar,  and  the  spindle  is  operated  by  the  rotary  movement  of  the  oil 
pot.  Indeed,  the  only  difference  between  the  structure  of  Feeny 
and  Wright  is  that  Feeny's  oil  pot  is  removably  connected  with  the 
body  of  the  lantern,  while  Wright's  oil  pot  is  permanently  affixed 
to  a  detachable  bottom.  But  Wright  did  not  invent  and  was  not 
the  first  to  employ  in  connection  with  lantern  construction  a  de- 
tachable bottom  secured  to  the  lantern  frame  by  a  releasing  fasten- 
ing. For  this  feature  of  construction  we  need  only  refer  to  the 
patent  to  Miller  of  1875,  No.  162,090. 

The  prior  state  of  the  art,  we  think,  forbids  any  broad  construc- 
tion of  the  claims  of  the  patent  in  suit.  The  rule  here  applicable, 
it  seems  to  us,  is  that  laid  down  in  McCormick  v.  Talcott,  20  How. 
402,  405,  16  L.  Ed.  930,  where,  distinguishing  between  a  primary 
invention  and  a  mere  improvement  of  a  device,  the  Supreme  Court 
said: 

"But  if  the  inyentlon  claimed  be  itself  bat  an  improvement  on  a  known 
machine  by  a  mere  change  of  form  or  combination  of  parts,  the  patentee  can- 
not treat  another  as  an  infringer  who  hag  improved  the  original  machine  by 
use  of  a  different  form  or  combination  performing  the  same  functions.  The 
inventor  of  the  first  improvement  cannot  invoke  the  doctrine  of  equivalents 
to  suppress  all  other  improvements  which  are  not  colorable  invasions  of  the 
first" 

The  witnesses  all  agree  as  to  the  structural  differences  we  have 
noted  above  between  the  defendants'  wick  raising  and  lowering 
mechanism  and  Wright's.     But,  as  was  to  be  expected,  the  expert 
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Witnesses  on  the  one  side  and  on  the  other  disagree  as  to  the  ma- 
teriality of  these  variations  between  the  two  structures.  An  atten- 
tive examination  of  the  proofs,  however,  has  brought  us  to  the  con- 
clusion that  the  differences  which  distinguish  the  wick-adjusting 
device  of  the  defendants  from  the  wick-adjusting  device  of  the 
Wright  patent  are  not  colorable  but  substantial,  and  that  the  de- 
fendants* construction  is  not  an  invasion  of  Wright's  patented  im- 
provement. By  reason  of  the  defendants'  circular  gear  face  being 
in  continuous  engagement  with  the  teeth  of  the  pinion,  their  wick- 
adjusting  mechanism  is  always  under  the  control  of  the  operator, 
which  is  not  the  case  in  the  device  of  the  patent  in  suit.  Again, 
while  in  Wright's  structure,  upon  the  removal  of  the  lantern  bottom 
from  the  frame,  the  toothed  head  of  the  stop-arm  is  disengaged  from 
the  toothed  button  of  the  wick-raiser  shaft,  the  defendants'  rack  and 
pinion  remain  in  permanent  engagement,  so  that  when,  after  re- 
moval, the  lantern  bottom  is  replaced,  their  wick-raiser  mechanism 
is  operative  at  once  without  any  adjustment  of  parts. 

We  may  add  that  the  evidence  warrants  the  conclusion  that 
Wright's  lantern  never  went  into  practical  use,  whereas  the  defend- 
ants' lantern  has  gone  into  extensive  public  use.  Of  course,  these 
facts  as  to  use  are  by  no  means  decisive,  but  they  tend  to  negative 
the  charge  of  infringement  made  in  this  bill. 

Upon  die  whole  case  we  are  of  opinion  that  the  Circuit  Court  was 
right  in  holding  upon  the  proofs  that  the  defendants  had  not  in- 
fringed the  plaintiff's  patent,  and  accordingly  the  decree  of  the  court 
dismissing  the  bill  of  complaint  is  affirmed. 


(134  Fed.  8G9.) 

X  STEVENS  ARMS  &  TOOL  CO.  v.  DAVENPORT  et  al. 

(Circuit  Court  of  Appeals,  First  Circuit    January  2,  1905.) 

No.  527. 

t  Patents— Invention— Shell  Extractobs. 

Tlie  Davenport  patent.  No.  565,605,  for  a  shell-extracting  mechanism 
for  guns,  discloses  patentable  novelty  and  Invention;  the  device  being 
an  advance  over  the  prior  art  in  simplicity,  strength,  and  durability. 
Also  held  infringed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Massachusetts. 

George  L.  Roberts  and  Reuben  L.  Roberts,  for  appellant 
Wilmarth  H.  Thurston,  for  appellees. 

Before  COLT  and  PUTNAM,  Circuit  Judges,  and  ALDRICH, 
District  Judge. 

ALDRICH,  District  Judge.  There  were  issued  to  William  H.  Dav- 
enport on  August  11,  1896,  two  patents  relating  to  gun  mechanism. 
One  relates  to  ejecting  mechanism,  and  the  other  to  extracting  mech- 
anism.   The   ejecting  mechanism   is   designed   to   automatically   ex- 
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tract  and  eject  the  empty  cartridge  shell  after  the  gun  has  been  dis- 
charged. In  other  words,  by  tilting  the  barrel  the  cartridge  is  thrown 
out  and  away,  while,  under  the  simpler  mechanism  described  in  the 
extractor  patent,  the  shell  is  loosened  and  forced  back,  so  that  it  can 
be  readily  removed  by  the  thumb  and  finger.  The  questions  which 
we  are  to  consider  relate  to  the  extractor  mechanism  which  partly  re- 
moves the  empty  shell,  and  that  mechanism  is  covered  by  the  Davenport 
patent,  No.  665,605. 

Mechanisms  involving  combinations  for  removing  empty  shells  are 
old,  but  it  seems  to  us  that  the  conception  of  the  patentee  in  the  patent 
in  question  was  an  advance  in  the  art  in  the  direction  of  simplicity, 
durability,  and  certainty  of  operation  under  the  varying  conditions  to 
which  a  g^n  may  be  subjected  in  actual  use.  Mr.  Davenport  declared 
his  object  to  be  "to  produce  an  efficient  positive-action  shell-extracting 
device,  the  parts  composing  it  being  comparatively  inexpensive,  and  not 
liable  to  become  inoperative."  We  think  he  accomplished  the  object 
in  view.  After  describing  the  modus  operandi  of  the  mechanism,  he 
points  out  that  "it  will  be  seen  that  the  device  is  positive  in  its  action, 
both  in  opening  and  closing  the  gun.  No  springs  whatever  are  em- 
ployed, and  it  is  comparatively  inexpensive  to  make,  and  not  liable  to 
become  inoperative."  This  we  think  is  clearly  so.  To  accomplish  this 
result,  he  did  what  had  never  been  done  before,  and  it  was  this :  He 
conceived  the  idea  of  carrying  the  barrel-lug  so  far  forward  of  the 
pivot-pin  on  which  the  barrel  of  the  gun  had  been  secured  to  the  frame- 
work in  breakdown  guns  (and  on  which  the  barrel  had  been  tilted  in  the 
operation  of  opening  and  closing  the  gun,  thereby  operating  upon  ex- 
tracting and  ejecting  mechanisms  in  the  rear  of  such  pivot),  that  he 
might  mount  an  extractor  lever  upon  a  pivot  of  its  own  in  the  barrel- 
lug  in  rear  of  the  barrel  pivot,  so  shaped  and  arranged  that  the  mere 
operation  of  tilting  the  barrel  in  opening  the  gun  would  make  the  lever 
operate  upon  the  extractor-rod,  and  through  such  operation  eject  the 
shell,  and  that  the  mere  operation  of  reversing  the  tilt  of  the  barrel  and 
closing  the  gun  would  bring  all  the  parts  back  into  normal  position. 
In  doing  this  he  discarded  all  springs,  and  otherwise  simplified  the 
previously  existing  extracting  mechanisms.  He  reduced  the  number 
of  parts,  and  created  a  combination  with  parts  of  greater  strength, 
and  one  which  at  once  reduced  the  expense  of  construction.  It  is  well 
known  that  the  effects  of  rust  and  the  effects  of  dampness  and  frost, 
with  shotguns  in  practical  use,  are  less  disastrous  with  mechanisms  of 
strong  and  simple  parts  than  with  extracting  mechanisms  involving 
delicate  springs  and  other  slight  parts.  Under  the  patent  in  question, 
the  parts  are  few  and  strong.  The  operation  is  simple  and  positive. 
It  is  this :  The  movement  and  operation  of  the  lever  upon  the  extract- 
or-rod result  from  the  fact  that  the  barrel,  when  tilted  forward  and 
downward  in  opening  the  breach,  forces  the  under  surface  of  the  lower 
part  of  the  frame  into  contact  with  the  heel  or  knee  portion  of  the  lever, 
which,  when  the  g^n  is  closed,  extends  below  the  barrel-lug.  By  means 
of  such  contact  and  resulting  force  the  lever  is  moved  upon  its  pivot, 
passing  its  upper  and  longer  arm  rearwardly,  and,  engaging  the  forward 
end  of  the  extractor-rod,  slides  it  endwise  and  rearwardly,  and  the  head 
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of  the  extractor-rod,  engaging  the  rim  of  the  empty  shell,  forces  it  from 
its  seat  in  the  barrel.  In  reversing  the  operation,  the  act  of  closing  the 
gun  forces  the  head  of  the  extractor-rod  against  the  frame- face ;  the 
face  of  the  head  of  the  extractor-rod  and  that  of  the  frame- face  being, 
so  shaped  that,  when  the  rear  end  of  the  barrel  is  forced  into  position 
in  closing,  the  extractor-rod  is  again  forced  endwise,  but  this  time  for- 
ward upon  the  long  arm  of  the  extractor-lever,  thus  forcing  it  into  nor- 
mal position,  with  its  heel  or  knee  again  below  that  part  of  die  barrel- 
lug  in  which  it  is  pivoted. 

We  are  quite  satisfied  with  the  treatment  of  the  prior  art  by  the 
learned  judge  below,  and  are  content  to  leave  it  there  with  a  single  ref- 
erence to  the  army  revolver,  about  which  considerable  has  been  said 
in  argument  We  do  not  attach  much  importance  to  the  extracting 
mechanism  of  the  army  revolver  as  applied  to  the  extracting  mechanism 
invc4ved  in  the  type  of  the  light  shotgun  in  question.  In  the  army  re- 
volver, it  is  true,  a  somewhat  similar  leverage  operating  upon  the  ex- 
tractor-rod forces  it  rearwardly  and  the  cartridges  out.  Still  it  clearly 
differentiates  itself  in  principle  and  in  operation,  because,  while  the  bar- 
rel is  still  on  its  forward  and  downward  tilt,  the  extractor-rod  is  thrown 
back  into  normal  position  by  a  spring. 

We  think  the  Davenport  invention  in  question  involved  patentable 
novelty.  It  is  of  that  class  of  worthy  and  sustainable  inventions  where, 
by  adding  a  new  idea  and  a  new  feature  in  assembling  older  features  of 
a  given  mechanism,  practically  the  same  result  is  reached  with  less 
expense.  The  invention  rests  in  a  conception  which  simplifies  com- 
plex mechanism  and  reduces  the  number  of  parts,  at  the  same. time 
raising  the  per  cent  of  durability  and  certainty  of  operation — in  other 
words,  in  creating  a  condition  of  greater  durability,  and  one  which  is 
more  sure  to  produce  practically  the  same  result  in  emergencies,  and  not 
only  with  greater  certainty,  but  with  less  expense.  It  is  well  known 
among  those  using  guns  in  the  woods  in  the  fall  of  the  year  that  stiffen- 
ing waters  and  sleet  are  liable  to  render  inoperative  guns  involving 
spring  mechanism,  and  to  put  out  of  action  automatic  appliances,  unless 
simple,  secure,  and  strong. 

Upon  the  question  of  infringement  the  situation  is  so  plain  as  not  to 
require  discussion  beyond  that  contained  in  the  opinion  of  the  court 
below. 

The  decree  of  the  Circuit  Court  is  affirmed,  and  the  appellees  recover 
their  costs  of  appeaL 


(133  Fed.  907.) 

PENNSYLVANIA  CASUALTY  CO.  T.  BACON, 

(Circuit  Ck>art  of  Appeals,  Second  Circuit    November  25,  1904.) 

No.  53. 

!•  AcoiDEXVT  iNSTTBAWCE—PiiEMruMS— Payment— WATVini. 

Deceased  accepted  on  accident  policy,  providing  tliat  It  should  not  take 
effect  unless  the  premium  was  actually  paid  prior  to  any  accident  on 
which  claim  was  made,  and  that  no  waiver  of  the  contract  should  be 
binding  on  the  insurer  unless  indorsed  on  or  attached  to  the  policy,  and 
signed  by  the  president  or  secretary  of  the  company.  Held,  that  where 
the  Insurer  did  not  charge  premiums  on  policies  to  its  agents  until  they 
67  C.C.A.— 32 
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were  actnally  received,  a  subagent  had  no  authority  to  accept  a  note 
from  deceased  in  lieu  of  cash  for  the  first  premium,  and  to  thereby  waive 
the  provisions  of  the  policy* 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Vermont. 

James  L.  Martin,  for  plaintiff  in  error. 
James  F.  Hooker,  for  defendant  in  error. 

Before  WALLACE,  LACOMBE,  and  COXE,  Circuit  Judges. 

WALLACE,  Circuit  Judge.  The  defendant  in  the  court  below 
brings  this  writ  of  error  to  review  a  judgment  for  the  plaintiff  entered 
upon  the  verdict  of  a  jury.  The  principal  assignment  of  error  is  based 
upon  the  ruling  of  the  trial  judge  in  refusing  to  direct  the  jury  to  find 
a  verdict  for  the  defendant  upon  the  ground  that  the  insurance  policy 
upon  which  the  suit  was  brought  had  never  become  operative  because  no 
premium  had  been  paid  thereon. 

The  policy,  which  was  one  of  accident  insurance,  was  based  upon  the 
application  of  one  Randall,  and  provided,  among  other  things,  for  the 
pa>Tnent  by  the  defendant,  in  the  event  of  Randall's  death  resulting 
from  sunstroke,  of  $5,000  to  his  wife  or  legal  representatives.  It  con- 
tained also  the  following  conditions: 

'This  policy  shall  not  take  effect  unless  the  premium  is  actually  paid  pre- 
vious to  any  accident  upon  which  claim  is  made.  •  •  •  This  contract  is 
made  and  accepted  by  the  assured  subject  to  the  foregoing  stipulations  and 
conditions,  and  no  waiver,  alteration  or  modification  of  this  contract  shall  be 
binding  upon  the  company  unless  the  same  is  endorsed  hereon  or  attached 
hereto  and  signed  by  the  president  or  secretary  of  the  company.** 

It  appeared  upon  the  trial  that  the  policy  was  issued  by  the  defend- 
ant and  delivered  to  Randall  for  his  examination  and  approval  after 
negotiations  between  him  and  one  Shelley,  who  was  a  subagent  of  the 
state  agent  of  the  defendant;  that  shortly  thereafter,  and  on  May  6, 
1901,  Shelley  accepted  from  Randall,  in  lieu  of  the  first  premiiun  pay- 
able by  the  policy,  Randall's  promissory  note  payable  to  Shelley  one 
month  from  date;  that  no  part  of  the  note  was  paid  in  Randall's  life- 
time; that  on  July  11,  1901,  Randall  died,  his  death  resulting  from 
sunstroke  (according  to  some  of  the  evidence),  and  immediately  there- 
after the  plaintiff,  who  was  afterwards  appointed  administrator  of 
Randall's  estate,  sent  his  check  to  Shelley  for  the  amount  of  the  note ; 
and  that  Shelley,  in  ignorance  of  the  death  of  Randall,  collected  the 
check,  but  immediately  upon  learning  the  facts  offered  to  return  the 
amount  thereof  to  the  plaintiff,  and  the  latter  refused  to  receive  it. 
No  evidence  was  offered  upon  the  trial  tending  to  show  that  the  defend- 
ant had  ever  expressly  or  impliedly  authorized  Shelley  to  accept  any- 
thing but  money  in  the  payment  of  premiums,  or  ratified  his  act  in  do- 
ing so  in  the  present  instance.  The  trial  judge  instructed  the  jury 
that  if  by  the  agreement  between  Shelley  and  Randall  the  note  was 
accepted  as  payment  of  the  premium,  and  Shelley  undertook  to  pay  the 
premium  to  the  defendant,  the  defendant  became  liable  upon  the  policy. 

The  adjudged  cases  decide  that  general  agents  of  insurance  com- 
panies have  authority  to  waive  conditions  in  the  policies  declaring,  in 
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substance,  that  the  policy  shall  not  take  effect  until  the  payment  of  the 
premium,  and  hold  that  the  delivery  of  the  policy  to  the  assured,  with 
an  agreement  to  give  credit  for  the  premium,  is  such  a  waiver;  and 
many  of  them  hold  this  to  be  so  notwithstanding  the  policy  provides  that 
its  terms  shall  not  be  waived  or  modified  by  an  agent  without  the  ap- 
proval of  some  officer  of  the  company.  The  cases  in  the  federal  courts 
which  have  sanctioned  this  ruling  were  those  in  which  it  appeared  that 
the  instructions  of  the  company  to  its  general  agents  were,  in  sub- 
stance, that  it  would  hold  them  personally  responsible  for  such  premiums 
(Miller  v.  Life  Ins.  Co.,  12  Wall.  282,  20  L.  Ed.  398;  Smith  v.  Provi- 
dent Saving  Society,  31  U.  S.  App.  163,  65  Fed.  765,  13  C.  C.  A.  284), 
or  where  it  appeared  that  it  was  the  practice  of  the  company  to  charge 
the  premium  to  the  agent  at  the  time  of  delivering  to  him  the  premium 
receipt  (Fidelity  Company  v.  Getty's  Administrators,  39  U.  S.  App. 
599,  80  Fed.  497,  25  C.  C.  A.  593). 

These  adjudications  are  not  controlling  in  the  present  case,  because 
the  powers  of  subagents  of  the  general  agents  of  insurance  companies 
are  not  commensurate  with  those  of  the  general  agents,  and  because 
it  appears  here  that  it  was  the  practice  of  the  company  not  to  charge  its 
agents  with  premiums  until  they  were  actually  remitted.  The  present 
policy  not  only  provided  that  it  should  not  take  effect  unless  the  pay- 
ment should  actually  have  been  made,  but  it  also  provided  that  no  waiv- 
er or  modification  of  its  provisions  should  be  effectual  unless  evidenced 
in  writing  over  the  signature  of  the  president  or  secretary  of  the  com- 
pany. Thus  in  plain  terms  it  informed  the  assured  of  the  limitation 
of  the  agent's  powers,  and  that  any  modification  by  him  alone  of  the 
requirement  in  respect  to  payment  would  not  be  recognized  by  the 
company.  Undoubtedly  the  company  itself  could  waive  or  disregard 
either  or  both  of  these  provisions,  but  evidence  that  the  agent  had  prom- 
ised to  do  so  was  not  alone  sufficient.  Knickerbocker  Life  Ins.  Co.  v. 
Norton,  96  U.  S.  234,  24  L.  Ed.  689.  In  the  recent  case  of  Northern 
Assur.  Co.  V.  Building  Association,  183  U.  S.  308,  22  Sup.  Ct.  133,  46 
L.  Ed.  213,  the  general  subject  of  the  power  of  agents  to  waive  condi- 
tions inserted  in  insurance  policies  was  exhaustively  considered,  and  it 
was  decided  that  it  is  reasonable  and  competent  for  insurance  com- 
panies to  make  it  a  matter  of  condition  in  their  policies  that  any  consent 
by  an  agent  to  waive  or  modify  any  of  the  express  terms  of  the  policy 
shall  be  manifested  in  writing  by  one  of  its  officers,  and  that  when  such 
a  condition  is  inserted  in  the  policy  such  a  limited  grant  of  au- 
thority is  the  measure  of  the  agent's  power,  and  any  modification 
or  waiver  by  him  not  thus  manifested  is  ineffectual,  and  does  not  bind 
tiie  company  unless  it  is  shown  that  he  had  express  authority  to  dis- 
pense with  the  condition,  or  that  the  company  subsequently,  with  knowl- 
edge of  the  facts,  ratified  his  action.  Giving  effect  to  this  decision  as 
the  latest  expression  of  the  law  which  should  control  the  federal  courts 
applicable  to  the  question  now  presented,  we  conclude  that  the  trial 
judge  erred  in  refusing  to  instruct  the  jury  as  requested  by  the  de- 
fendant. 

.  The  judgment  is  accordingly  reversed. 
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(184  Fed.  77a) 

In  re  FRIEND  et  al.    TALLOOTT  v.  FRIEND  et  aL    PONTOOSUC  WOOUDN 

MFG.  CO.  V.  SAME. 

(Circuit  Ck>iirt  of  Appeals,  Seyenth  Circuit    January  8,  1905.) 

N08.  1,087,  1,088. 

1.  B1.NKBUPTCT— JUDGinCNT   CONFIBMINO    COMPOSITIOW— MODB   OF    REVIEW, 

By  virtue  of  Bankr.  Act  July  1,  1898,  S  14c  (30  Stat  550,  c.  541  [U.  S. 
Oomp.  St  1901,  p.  3428]),  which  provides  that  "the  confirmation  of  a 
composition  shall  discharge  the  bankrupt  from  his  debts,  other  than  those 
agreed  to  be  paid  by  the  terms  of  the  compoeltion«  and  those  not  affected 
by  a  discharge/'  a  Judgment  confirming  a  composition  is  a  judgment 
granting  a  discharge,  reviewable  by  appeal  under  section  25a  (30  Stat 
558  [U.  S.  Comp.  St  1901,  p.  34321). 

2.  Same— Mode  of  Review. 

Bankr.  Act  July  1. 1898,  M  23,  24,  25  (30  Stat  552,  553,  c.  541  [U.  S.  Coiap. 
St  1901,  pp.  3431,  3432]),  establish  a  clear  distinction  between  proceed- 
ings in  bankruptcy  and  controversies  at  law  and  in  equity  arising  in  the 
course  of  bankruptcy  proceedings,  and  also.  In  connection  with  Act  March 
8,  1891,  creating  the  Circuit  CJourts  of  Appeals  (26  Stat  826,  c.  517  [U.  S. 
Comp.  St  1901,  p.  547]),  prescribe  the  manner  in  which  judgments  or  or- 
ders in  each  class  of  cases  are  reviewable,  and  such  particular  mode  la 
exclusive.  A  judgment  or  decree  in  a  controversy  at  law  or  in  equity 
arising  in  bankruptcy  proceedings  is  reviewable  by  the  Circuit  Court  of 
Appeals  under  its  organic  act,  and  section  24a,  by  appeal* or  on  writ  of 
error,  as  may  be  appropriate,  while  a  judgment  or  order  in  a  proceeding 
in  bankruptcy,  if  one  of  those  specifically  enumerated  in  section  25a,  is 
reviewable  only  by  appeal,  and,  if  not  within  such  excepted  cases,  unless 
rendered  on  a  jury  trial,  can  only  be  reviewed  on  original  petition  as  pro- 
vided In  section  24b. 

[Ed.  Note. — ^Appeal  and  review  In  bankruptcy  cases,  see  note,  to  In  re 
Eggert,  43  C.  C.  A.  9.] 

Petitions  to  Review  and  Revise  an  Order  of  the  District  Q^urt 
of  the  United  States  for  the  Northern  District  of  Illinois,  in  Bank- 
ruptcy. 

On  motion  to  dismiss. 

The  petitioners  seek  to  have  this  court  review  aud  revise  in  matter  of  law 
certain  rulings  which  culminated  on  May  7,  1904,  in  the  confirmation  of  a 
comiK>8ition  offered  by  the  bankrupts.  The  petitioners  prayed  and  were  al- 
lowed an  appeal,  but  failed  to  perfect  it  On  May  17,  1904,  they  filed  these 
petitions.  The  bankrupts  interpose  a  motion  to  dismiss  for  want  of  jurisdic- 
tion. 

The  following  sections  of  the  bankruptcy  act  are  referred  to  in  the  opinion : 

"Sec.  14c.  The  confirmation  of  a  composition  shall  discharge  the  bankrupt 
from  his  debts,  other  than  those  agreed  to  be  paid  by  the  terms  of  the  com- 
position and  those  not  affected  by  a  discharge.'* 

"Sec.  23a.  The  United  States  Circuit  Courts  shall  have  jurisdiction  of  all 
controversies  at  law  and  in  equity,  as  distinguished  from  proceedings  In 
bankruptcy,  between  trustees  as  such  and  adverse  claimants  concerning  the 
property  acquired  or  claimed  by  the  trustees,  in  the  same  manner  and  to  the 
same  extent  only  as  though  bank  imp  tcy  proceedings  had  not  been  Instituted 
and  such  controversies  had  been  between  the  bankrupts  and  such  adverse 
claimants." 

''Sec.  23b.  Suits  by  the  trustee  shall  only  be  brought  or  prosecuted  in  the 
courts  where  the  bankrupt  whose  estate  is  being  administered  by  such  trus- 
tee, might  have  brought  or  prosecuted  them,  If  proceedings  In  bankruptcy  had 
not  been  instituted,  unless  by  consent  of  the  proposed  defendant  except  suits 
for  the  recovery  of  property  under  section  sixty,  subdivision  'b,'  and  section 
sixty-seven,  subdivision  *e.' " 
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"Sec.  24a.  The  Supreme  Court  of  the  United  States,  the  CfrcuU  CJourts  of 
Appeals  of  the  United  States,  and  the  Supreme  Courts  of  the  territories,  In 
vacation  In  chambers  and  during  their  respective  terms,  as  now  or  as  they 
may  be  hereafter  held,  are  hereby  Invested  with  appellate  jurisdiction  of 
controversies  arising  in  bankruptcy  proceedings  from  the  courts  of  bank- 
ruptcy from  which  they  have  appellate  Jurisdiction  in  other  cases.  The  Su- 
preme Court  of  the  United  States  shall  exercise  a  like  Jurisdiction  from 
courts  of  bankruptcy  not  within  any  organized  circuit  of  the  United  States 
and  from  the  Supreme  Court  of  the  District  of  Columbia." 

"Sec  24b.  The  several  Circuit  Courts  of  Appeals  shall  have  Jurisdiction  In 
equity,  either  interlocutory  or  final,  to  superintend  and  revise  in  matter  of 
law  the  proceedings  of  the  several  inferior  courts  of  bankruptcy  within  their 
Jurisdiction.  Such  power  shall  be  exercised  on  due  notice  and  petition  by 
any  party  aggrieved." 

"Sec.  25a.  That  appeals,  as  In  equity  cases,  may  be  taken  In  bankruptcy 
proceedings  from  the  courts  of  bankruptcy  to  the  Circuit  Courts  of  Appeals 
of  the  United  States,  and  to  the  Supreme  Courts  of  the  territories,  in  the 
following  cases,  to-wlt,  (1)  from  a  Judgment  adjudging  or  refusing  to  ad- 
judge the  defendant  a  bankrupt ;  (2)  from  a  Judgment  granting  or  denying  a 
discharge ;  and  (3)  from  a  judgment  allowing  or  rejecting  a  debt  or  claim  of 
five  hxmdred  dollars  or  over.  Such  appeal  shall  be  taken  within  ten  days 
after  the  judgment  appealed  from  has  been  rendered,  and  may  be  heard  and 
determined  by  the  appellate  court  in  term  or  vacation,  as  the  case  may  be." 

Bankr.  Act  July  1, 1898,  c.  541,  30  Stat.  660,  652,  553  [U.  S.  Comp. 
St.  1901,  pp.  3428,  3431,  3432]. 

Horace  Kent  Tenney  and  David  Campbell,  for  petitioners. 
S.  O.  Levinson,  for  respondents. 

Before  GROSSCUP  and  BAKER,  Circuit  Judges,  and  BUNN, 
District  Judge. 

BAKER,  Circuit  Judge  (after  stating  the  facts).  By  virtue  of 
section  14c,  Bankr.  Act  July  1,  1898,  c.  541,  30  Stat.  550  [U.  S. 
Comp.  St.  1901,  p.  3428],  a  judgment  confirming  a  composition  is 
a  judgment  granting  a  discharge.  United  States  ex  rel.  Adler  v. 
Hammond,  104  Fed.  862,  44  C.  C.  A.  229 ;  Ross  v.  Saunders,  105 
Fed.  915,  45  C.  C.  A.  123;  Marshall  Field  &  Co.  v.  Wolf  Dry  Goods 
Co.,  120  Fed.  815,  57  C.  C.  A.  326 ;  Wilmot  v.  Mudge,  103  U.  S. 
217,  26  L.  Ed.  536. 

So  the  question  becomes  this:  Has  a  party  who  feels  himself 
aggrieved  by  a  judgment  rendered  by  the  court  without  the  inter- 
vention of  a  jury,  granting  the  bankrupt  a  discharge,  his  choice 
between  presenting  the  matter  for  review  by  original  petition  and 
by  appeal? 

The  Supreme  Court,  so  far  as  we  are  advised  by  counsel  and 
our  own  researches,  has  not  furnished  an  explicit  answer. 

Looking  to  the  bankruptcy  act,  in  connection  with  the  Evarts 
act  of  March  3,  1891,  c.  517,  26  Stat.  826  [U.  S.  Comp.  St.  1901,  p. 
547],  creating  the  Circuit  Courts  of  Appeals,  we  have  reached  the 
following  conclusions,  which,  as  premises,  in  turn,  require  the  re- 
sult that  these  petitions  be  dismissed,  namely : 

That  section  23  (30  Stat.  552  [U.  S.  Comp.  St.  1901,  p.  3431]) 
establishes  a  clear  distinction  between  "proceedings  in  bankruptcy" 
and  "controversies  at  law  and  in  equity  arising  in  the  course  of 
bankruptcy  proceedings";   the  former,  broadly  speaking,  covering 
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questions  between  the  alleged  bankrupt  and  his  creditors,  as  such, 
commencing  with  the  petition  for  adjudication,  ending  with  the 
discharge,  and  including  matters  of  administration  generally,  such 
as  appointments  of  receivers  and  trustees,  sales,  exemptions,  al- 
lowances, and  the  like,  to  be  disposed  of  summarily,  all  of  which 
naturally  occur  in  the  settlement  of  the  estate;  and  the  latter, 
broadly  speaking,  involving  questions  between  the  trustee,  repre- 
senting the  bankrupt  and  his  creditors,  on  the  one  side,  and  ad- 
verse claimants,  on  the  other,  concerning  property  in  the  posses- 
sion of  the  trustee  or  of  the  claimants,  to  be  litigated  in  appropri- 
ate plenary  suits,  and  not  affecting  directly  the  administrative  or- 
ders and  judgments,  but  only  the  question  of  the  extent  of  the  es- 
tate. 

That  the  same  distinction  is  maintained  in  section  24a  (30  Stat. 
553  [U.  S.  Comp.  St.  1901,  p.  3431]),  on  the  one  hand,  and  sections 
24b  and  25a  (30  Stat.  653  [U.  S.  Comp.  St  1901,  p,  3432]),  on  the 
other. 

That  section  24a  gives,  if  the  grant  be  necessary  in  view  of  sec- 
tion 6  of  the  act  of  March  3,  1891,  c  617,  26  Stat  828  [U.  S.  Comp. 
St  1901,  p.  549],  this  court  appellate  jurisdiction  of  controversies 
at  law  and  in  equity  between  trustees  and  adverse  claimants,  to  be 
invoked  by  writ  of  error  or  by  appeal,  as  may  be  appropriate. 

That  section  24b  confers  upon  this  court  "jurisdiction  in  equity" 
to  revise  in  matter  of  law  "proceedings  in  bankruptcy,"  to  be  in- 
voked by  original  petition. 

That  section  25a  confers  upon  this  court  jurisdiction  in  equity 
to  review  in  matter  of  law  and  fact  three  specific  "proceedings  in 
bankruptcy,"  to  be  invoked  by  appeal  within  ten  days. 

That  if,  in  any  "proceeding  in  bankruptcy,"  a  trial  by  jury  be  had 
under  section  19,  a  review  in  this  court  cannot  be  entertained  under 
section  24b  or  section  25a,  because  those  sections  confer  only  juris- 
diction in  equity,  and  not  jurisdiction  at  law ;  that  a  review  cannot 
be  held  under  section  24a,  because  that  section  relates  exclusively 
to  "controversies,"  as  distinguished  from  "proceedings" ;  and  that, 
if  a  review  lies,  it  must  come  by  writ  of  error  under  the  act  of 
March  3,  1891. 

That,  in  "controversies"  involving  the  rights  of  those  not  di- 
rectly concerned  in  the  settlement  of  the  estate,  the  right  of  re- 
view should  be  extended  to  six  months,  under  or  in  analogy  to  the 
act  of  March  3,  1891. 

That  "proceedings  in  bankruptcy,"  involving  directly  the  settle- 
ment of  the  estate,  should  be  disposed  of  promptly,  even  if  not  al- 
ways summarily,  and  the  right  of  review  should  be  limited  to  10 
days,  under  or  in  analogy  to  section  25a. 

In  this  way  all  "controversies"  and  all  "proceedings"  are  review- 
able under  one  or  another  provision  that  is  specifically  applicable. 
But  the  very  fact  that  specific  methods  are  provided  for  specific  situa- 
tions is  conclusively  indicative  to  our  minds  that  Congress  did  not 
intend  that  an  aggrieved  party  should  be  at  liberty  to  disregard  the 
course  definitely  opened  for  him,  and  to  choose  some  other  that 
might  better  suit  his  inclination  or  convenience.    There  is  no  evi- 
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dence  of  an  intent,  for  example,  to  jumble  up  writs  of  error  with 
appeals.  Why  should  an  inference  be  entertained  that  original  pe- 
titions to  review  and  appeals  were  intended  to  be  interchangeable 
at  the  election  of  the  suitor?  The  matters  now  sought  to  be  pre- 
sented for  review  are  "proceedings  in  bankruptcy"  on  the  equity 
side  of  the  bankruptcy  court.  Section  24b,  on  its  face,  applies, 
and,  if  it  were  not  for  section  25a,  would  in  fact  undoubtedly  ap- 
ply, to  all  "proceedings  in  bankruptcy"  on  the  equity  side.  The 
intention  is  expressed  that  the  review  of  these  summary  orders 
and  judgments  shall  not  extend  to  an  examination  of  the  correct- 
ness of  the  facts,  but  only  to  the  law  applied  to  the  facts  on 
which  the  court  admittedly  acted.  Then  section  26a  excepts  three 
specific  "proceedings  in  bankruptcy"  from  the  general  rule,  one 
of  them  being  the  proceedings  set  forth  in  these  petitions.  These 
three  matters  were  deemed  of  such  importance  in  the  settlement  of 
the  estate  that  a  special  review  was  provided  for  by  appeal,  in 
which  law  and  fact— either  or  both — could  be  determined.  The 
petitioners  admit  that,  if  their  desire  had  been  to  have  a  review 
of  the  facts,  they  would  have  been  compelled  to  perfect  their  ap- 
peal under  section  25a.  But  an  appeal,  the  facts  on  which  the 
court  acted  being  unchallenged,  presents  only  matter  of  law.  That 
these  petitioners  felt  themselves  aggrieved  only  in  matters  of  law 
is  therefore  not  influential  in  determining  whether  they  should  pro- 
ceed under  24b  or  2oa.  What  is  determinative,  in  our  judgment, 
is  that  their  grievance  arose  from  a  matter  that  was  excepted  from 
the  operation  of  section  24b  by  reason  of  being  selected  from  the 
general  class  of  "proceedings  in  bankruptcy"  for  special  treatment 
in  section  25a. 

The  result  is  re-enforced,  we  think,  by  the  consideration  that,  if 
a  discharge  through  a  composition  is  sought  to  be  set  fiside  on 
review,  the  trial  court  should  in  advance  be  apprised  of  the  ag- 
grieved partes  intention  (as  is  the  case  by  prayer  for  appeal,  as 
is  not  by  original  petition  filed  here),  to  the  end  that  the  composi- 
tion money,  the  creditors  and  the  bankrupt  may  be  kept  in  court, 
and  the  aggrieved  party  required  to  file  there  a  bond  to  pay  all 
damages  occasioned  by  his  appeal.  These  petitioners  prayed  an 
appeal,  which  was  granted  on  condition  that  they  file  a  bond. 
This  they  failed  to  do.  For  aught  we  know,  the  court,  on  seeing 
that  the  appeal  was  abandoned,  and  while  the  aggrieved  parties 
were  prosecuting  their  original  petitions  for  review  without  bond 
and  without  the  knowledge  of  the  trial  court,  may  have  let  the 
creditors  carry  off  the  composition  money  to  all  parts  of  the  world. 
The  petitions  show  that  there  are  196  assenting  creditors,  scattered 
from  New  York  to  Oregon.  These  creditors  have  not  come  nor 
have  they  been  brought  here,  the  petitioners  merely  asking  us  to 
frame  and  cause  to  be  served  such  a  notice  "as  this  court  may  di- 
rect."   The  motion  to  dismiss  is  presented  by  the  bankrupts. 

That  the  method  of  review  provided  for  in  section  25a  must  be 
pursued  in  the  cases  therein  named  is  explicitly  decided  in  In  re 
Good,  99  Fed.  389,  39  C.  C.  A.  681,  and  in  In  re  Kuffler,  127  Fed. 
125,  61  C.  C.  A.  259.  See,  also,  Loveland  on  Bankruptcy  (2d  Ed.) 
pp.  809,  816. 
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This  court,  in  In  re  Rouse,  Hazard  &  Co.,  91  Fed.  96,  33  C.  C. 
A.  366,  reviewed  on  orginal  petition  an  order  regarding  the  priori- 
ties of  certain  claims,  but  the  question  of  the  rightfulness  of  the 
judgments  of  allowance  was  not  involved.    It  was  said: 

*'If  the  controversy  coming  before  us  was  with  respect  to  tbe  merits  of  the 
several  claims  of  these  labor  claimants,  we  should  be  wholly  without  jurisdic- 
tion, for  there  is  neither  an  appeal,  nor  does  the  amount  allowed  to  any  one 
claimant  exceed  the  sum  of  $500." 

It  may,  perhaps,  be  fairly  said  that  the  implication  is  this :  "A 
judgment  allowing  or  rejecting  a  debt  or  claim  of  $500  or  over"  is 
reviewable,  in  equity,  only  under  section  25a;  but  an  order  es- 
tablishing the  priorities  of  allowed  claims,  irrespective  of  the 
amounts  of  the  several  claims,  or  a  judgment  allowing  or  reject- 
ing a  debt  or  claim  of  less  than  $500,  is  a  proceeding  in  bankruptcy," 
reviewable  in  equity  in  matter  of  law,  under  section  24b,  because 
not  excluded  therefrom  by  section  25a. 

The  petitioners  contend,  however,  that  we  are  precluded  from 
standing  in  line  with  the  above-cited  decisions  in  the  Second  and 
Eighth  Circuits,  by  reason  of  certain  Supreme  Court  decisions. 
And  they  cite  Elliott  v.  Toeppner,  187  U.  S.  327,  23  Sup.  Ct.  133, 
47  L.  Ed.  200,  and  Plymouth  Cordage  Co.  v.  Smith,  194  U.  S.  311, 

24  Sup.  Ct.  725,  48  L.  Ed.  992.  We  have  examined  these  and  other 
Supreme  Court  decisions — many  more  than  we  deem  necessary  to 
cite — and  find  nothing  that  prevents,  but,  on  the  contrary,  much 
that  supports,  the  construction  we  have  given  to  the  sections  con- 
cerning appellate  jurisdiction  in  the  bankruptcy  act  of  1898  and  the 
Courts  of  Appeals  act  of  1891.  In  Bardes  v.  Hawarden  Bank,  178 
U.  S.  524,  20  Sup.  Ct.  1000,  44  L.  Ed.  1175,  the  distinction  between 
**controversies  at  law  and  in  equity  between  trustees  and  adverse 
claimants*'  and  "proceedings  in  bankruptcy"  is  dwelt  upon;  and 
in  Holden  v.  Stratton,  191  U.  S.  115,  24  Sup.  Ct.  45,  48  L.  Ed.  116, 
it  is  said  that  this  distinction  "is  recognized  in  sections  23,  24,  and 

25  of  the  present  act,  and  the  provisions  as  to  revision  in  matter  of 
law  and  appeals  were  framed  and  must  be  construed  in  view  of  that 
distinction."  In  Bardes  v.  Hawarden  Bank,  175  U.  S.  526,  20  Sup. 
Ct.  196,  44  L.  Ed.  262,  and  in  Elliott  v.  Toeppner,  187  U.  S.  327, 
23  Sup.  Ct.  133,  47  L.  Ed.  200,  the  necessity  of  construing  the  ap- 
pellate sections  of  the  bankruptcy  act  in  connection  with  the  fifth 
and  sixth  sections  of  the  judiciary  act  of  March  3,  1891,  is  pointed 
out.  In  iMueller  v.  Nugent,  184  U.  S.  1,  22  Sup.  Ct.  269,  46  L.  Ed. 
405,  a  summary  order  on  the  bankrupt's  agent  to  turn  over  to  the 
trustee  certain  of  the  bankrupt's  moneys  which  were  in  the  agent's 
possession  was  held  to  be  a  '  proceeding  in  bankruptcy"  reviewable 
under  section  24b  by  the  method  therein  prescribed.  In  Louisville 
Trust  Co.  V.  Comingor,  184  U.  S.  18,  22  Sup.  Ct.  293,  46  L.  Ed.  413, 
Comingor,  assignee  by  appointment  of  a  state  court,  had  received 
moneys  from  the  insolvent's  estate  which  he  claimed  were  his  as 
commissions  earned  prior  to  the  filing  of  the  creditors'  petition  in 
bankruptcy.  Thus  Comingor  was  a  stranger  to  the  "proceedings 
in  bankruptcy,"  and  an  adverse  claimant.  The  subject-matter  con- 
stituted a  "controversy  between  the  trustee  and  an  adverse  claim- 
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ant,**  reviewable  under  section  24a,  as  declaratory  (see  Duncan  v. 
Landis,  106  Fed.  839,  45  C.  C.  A.  666)  of  a  probably  existing  right,, 
under  section  6  of  the  act  of  March  3,  1891,  c.  517,  26  Stat.  828  [U. 
S.  Comp.  St.  1901,  p.  649].  Nevertheless  Comingor  was  summarily 
brought  in  and  ordered  to  turn  over  to  the  trustee  the  amounts  to- 
which  he  asserted  an  adverse  right.  To  get  rid  of  the  erroneous 
holding  that  he  was  subject  to  summary  proceedings,  he  was  com- 

?elled  to  resort  to  the  summary  review  provided  for  in  section  24b. 
*hough  entitled  to  plenary  proceedings,  reviewable  by  a  plenary 
appeal,  he  could  not  get  a  decision  to  that  effect  by  taking  a  plenary 
appeal  under  section  24a  from  a  summary  "proceeding  in  bank- 
ruptcy." In  Elliott  v.  Toeppner,  187  U.  S.  327,  23  Sup.  Ct.  133, 
47  L.  Ed.  200,  the  alleged  bankrupt  demanded  a  jury  under  section 
19.  The  jury  returned  a  verdict  of  not  guilty,  whereon  the  court 
entered  a  "judgment  refusing  to  adjudge  the  defendant  a  bank- 
rupt." The  petitioning  creditors  appealed  under  section  25a  to  the 
Circuit  Court  of  Appeals  for  the  Sixth  Circuit.  That  court  asked 
the  Supreme  Court  whether  the  appeal  could  be  entertained.  The 
Supreme  Court  answered  no.  Now,  the  judgment  in  question,  as- 
a  mere  judgment,  is  expressly  named  in  section  25a.  But  the  judg- 
ment was  rendered  on  the  law.  side  of  the  trial  court,  and  appeals,, 
which  alone  are  provided  for  in  section  25a,  cannot  be  used  to  re~ 
view  judgments  at  law.  While  the  decision  is  merely  the  negative 
answer  to  the  specific  question,  the  implication  seems  to  be  that 
such  a  case  may  possibly  be  reviewed  on  writ  of  error  by  a  Circuit 
Court  of  Appeals  under  the  organic  act.  In  Plymouth  Cordage  Co.  v. 
Smith,  194  U.  S.  311,  24  Sup.  Ct.  725,  48  L.  Ed.  992,  it  appears  that  the 
District  Court  of  Kingfisher  county,  Okl.,  took  certain  "proceedings 
in  bankruptcy"  on  the  equity  side,  which  the  aggrieved  parties  sought 
to  have  reviewed  by  the  Circuit  Court  of  Appeals  for  the  Ei^th  Circuit 
on  original  petition  under  section  24b.  In  view  of  the  jurisdiction  con- 
f erred  upon  the  Supreme  Court  of  the  territoiy  in  sections  24a  and  25a, 
the  Circuit  Court  of  Appeals  inquired  of  the  Supreme  Court  whether  it 
had  jurisdiction  to  review  on  original  petition  under  section  24b  "pro- 
ceedings in  bankruptcy"  in  equity  which  were  not  included  in  section 
25a.    The  Supreme  Court  answered  yes,  saying: 

"CJongress  may  weU  have  believed  it  wisest  that  the  Circuit  Courts  of  Ap- 
peals should  deal  In  this  summary  way  with  questions  of  law  arising  in  the 
progress  of  bankruptcy  proceedings  in  the  territorial  courts,  althougli  juris- 
diction by  appeal  or  writ  of  error  (under  the  territorial  organic  acts),  and 
by  appeal  as  provided  (in  sections  24a  and  25a),  was  vested  in  the  Supreme- 
Courts  of  the  territories."    (The  words  In  the  parentheses  are  ours.) 

If  an  inferior  territorial  court  enters  one  of  the  judgments  in  bank- 
ruptcy proceedings  on  the  equity  side  which  are  specifically  named  in 
section  25a,  is  it  conceivable  that  Congress  designed  that  the  aggrieved 
party  should  have  his  choice,  not  merely  between  methods  of  review,. 
but  also  between  forums? 

The  petitions  are  dismissed. 

JENKINS,  Circuit  Judge,  did  not  sit  at  the  hearing,  but,  at  our  re- 
quest, considered  the  subject  with  us  in  consultation,  and  we  are  au* 
thorized  by  him  to  say  that  he  fully  concurs  in  the  foregoing  opinion. 
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(135  Fed.  82.) 

THE  EDWARD  SMITH. 

(Circuit  Ck)iirt  of  Appeals,  Sixth  Olrcolt    Jannanr  14, 1905.) 

Noe.  1,350, 1,351. 

!•  Adiobaltt— Review  on  Appeait-Findinob  of  Fact. 

Wbere  the  district  judge  In  an  admiralty  cause  saw  and  heard  the  wit- 
nesses, a  ludgment  based  on  findings  of  fact  made  on  conflicting  evidence 
will  not  be  reversed  by  an  appellate  court,  unless  there  is  a  decided  pre> 
ponderance  of  evidence  against  it 

[Ed.  Note. — For  cases  in  point,  see  vol.  1,  Cent  Dig.  Admiralty,  fi  770.] 

Z  Collision— Steam  Vessels  Meeting  Tow— Cbowdinq  by  Ovebtakinq  Ves- 
sel IN  Channel. 

The  steamers  Masaba  and  Smith  were  passing  up  through  Lake  St. 
Clair,  and,  about  the  time  they  Altered  the  dredged  channel  leading  to 
the  canal,  passing  signals  were  exchanged  with  the  Aurora,  coming  down 
with  the  barge  Aurania  in  tow,  then  coming  out  from  the  canal  some  two 
miles  away.  The  Masaba,  which  was  the  larger  and  faster  vessel,  and 
having  a  tow,  about  this  time  overtook  the  Smitli,  and,  without  any  agree- 
ment by  signal,  undertook  to  pass  her  on  the  starboard  -side,  entering  the 
channel  nearly  abreast,  in  violation  of  the  rules  governing  the  navigation 
of  the  canal  and  approaches.  The  vessels  were  nearly  abreast  and  not 
over  100  feet  apart  when  they  passed  the  Aurora,  and  the  Smith,  wliidi 
had  checked  speed  somewhat  was  affected  by  the  suction  of  the  Masaba, 
and  sheered  toward  the  Aurora,  but  Increased  her  speed  and  overcame  the 
suction,  passing  in  safety.  She  then  checked  again,  and  was  again 
caused  to  sheer  by  the  effect  of  the  suction,  crossing  the  Aurora's  tow- 
line,  and  coming  into  collision  with  the  Aurania ;  both  vessels  being  se- 
riously injured.  J7e/4,  that  the  Masaba  was  primarily  in  fault  and  liable 
to  both  the  Aurania  and  Smith;  that  the  latter  was  also  in  fault  and 
responsible  for  half  the  damages  to  the  Aurania  and  herself,  on  the  ground 
that  she  permitted  the  Masaba  to  attempt  to  pass,  In  violation  of  the 
rules,  without  protest  or  that  she  did  not  drop  behind  before  meeting  the 
tow,  and  In  checking  unreasonably  a  second  time  imder  conditions  which 
subjected  her  more  strongly  to  the  influence  of  suction  after  pamlng 
the  Aurora. 

[Ed.  Note. — Collision,  overtaking  vessel,  see  note  to  The  Rebecca,  00 
C.  C.  A.  254.] 

Appeal  and  Cross-App«il  from  the  District  Court  of  the  United 
States  for  the  Northern  District  of  Ohio. 
For  opinion  below,  see  105  Fed.  987. 

In  No.  1.350 : 
Shaw,  Warren,  Cady  &  Oakes  and  H.  Putnam,  for  aK)ellant 
Goulder,  Holding  &  Masten,  Hoyt,  Dustin  &  Kelley,  and  C.   E. 

Kremer,  for  appellees. 

No.  1,351: 

Hoyt,  Dustin  &  Kelley  and  C.  E.  Kremer,  for  appellant. 

Shaw,  Warren,  Cady  &  Oakes  and  Goulder,  Holding  &  Masten, 
for  appellees. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

LURTON,  Circuit  Judge.  This  is  an  appeal  from  a  decree  of  the 
District  Court,  sitting  in  admiralty,  pronounced  by  Ricks,  District 
Judge,  condemning  both  the  steamer  Edward  Smith  No.  2  and  the 
steamer  Masaba  for  a  negligent  collision  between  the  steamers  Edward 
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Smith  No.  2  and  the  barge  Aurania,  by  which  both  the  steamer  and 
the  barge  sustained  heavy  damages.  The  collision  occurred  in  or 
near  to  the  dredged  channel  by  which  the  canal  proper  is  approached 
from  the  head  of  Lake  St.  Clair.  It  occurred  in  broad  daylight  oii  July 
24,  1898,  and  the  vessels  implicated  were  long  in  view  of  each  other, 
having  exchanged  passing  signals  when  nearly  two  miles  apart.  The 
original  libel  was  filed  by  the  owners  of  the  Aurania  against  the  steamer 
Edward  Smith  No.  2  and  the  Masaba.  The  Edward  Smith  filed  a  cross- 
libel  against  the  Masaba  to  recover  her  own  damages.  The  other  facts 
essential  to  be  now  stated  are  these : 

The  barge  Aurania,  in  tow  of  the  steamer  Aurora,  was  bound  down. 
The  steamer  Edward  Smith  No.  2  and  the  steamer  Masaba,  having 
in  tow  the  barge  Manda,  were  bound  up ;  the  Smith  being  on  the  port 
side.  The  position  at  the  time  of  the  collision  is  fairly  indicated  by  a 
diagram  from  brief  of  the  proctors  for  the  owners  6f  the  Smith : 


Ao?mU 


AVtIM 


About  the  time  that  the  Aurora  came  out  of  the  canal  proper  she 
exchanged  passing  signals  of  one  blast  with  both  the  Smith  and  the 
Masaba,  which  were  then  about  the  head  of  the  lake,  and  coming  up 
abreast,  or  nearly  so.  The  course  of  the  Aurora  and  her  tow,  the  barge 
Aurania,  was,  in  accordance  with  this  agreement,  directed  well  over 
to  the  western  side  of  the  dredged  channel,  and  the  Smith  was  safely 
passed  about  100  feet  on  the  port  side  of  the  Aurora.     But,  after  the 
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Smith  had  so  safely  passed  the  Aurora,  she  took  a  sudden  and  rapid 
sheer  across  the  bow  of  the  Aurora's  tow — ^the  Aurania — resulting  in 
a  collision  in  which  both  the  Smith  and  the  Aurania  sustained  severe 
injuries ;  the  Smith  sinking  rapidly  on  the  western  side  of  the  dredged 
channel,  while  the  Aurania  went  aground  on  the  opposite  side. 

It  is  conceded  on  all  sides  that  the  navigation  of  the  Aurora  and  of 
the  Aurania  was  without  fault,  and  that  she  is  entitled  to  recover  her 
damages  against  either  the  Smith  or  the  Masaba,  or  against  both,  unless 
it  is  shown  that  the  sheer  of  the  Smith  was  due  to  some  cause  for  which 
neither  of  the  libelees  is  to  be  condemned. 

The  district  judge  heard  and  saw  the  witnesses,  who  testified  orally 
in  the  court  below,  and  his  finding  of  fact  upon  a  question  of  conflicting 
evidence  is  entitled  to  much  weight.  In  the  case  of  The  City  of  Cleve- 
land V.  Chishobn,  90  Fed.  431,  434,  33  C.  C.  A.  167,  we  said: 

"Notwithstanding  this  right  of  retrial  here,  the  rule  prevails  that  tiie 
Judgment  of  the  District  Court  will  not  he  reversed,  when  the  result  depends 
alone  upon  questions  of  fact  depending  upon  eontllcting  evidence,  unless  there 
is  a  decided  preponderance  against  the  judgment,  where  the  trial  judge  saw 
and  heard  the,  witnesses  and  had  an  opportunity  of  weighing  their  intelligence 
and  candor." 

The  same  rule  applies  in  other  Circuit  Courts  of  Appeal.  Pioneer 
Fuel  Co.  V.  McBrier,  84  Fed.  495,  497,  28  C.  C.  A.  466 ;  The  Brandv- 
wine,  87  Fed.  652,  31  C.  C.  A.  187;  The  Captain  Weber,  89  Fed. 
957,  32  C.  C.  A.  452.  When,  however,  the  evidence  is  taken  before  an 
examiner,  this  rule  does  not  apply.  The  Glendale,  81  Fed,  633,  26  C. 
C.  A.  500;  The  Sappho,  94  Fed.  545,  36  C.  C.  A.  395. 

There  were  three  questions  of  fact,  upon  which  the  evidence  was 
very  conflicting,  which  have  an  important  bearing  upon  the  results. 
One  of  these  was  the  relative  position  of  the  Smith  and  Masaba  at  the 
time  of  the  former's  sheer.  The  libel  filed  by  the  owners  of  the  Au- 
rania, as  well  as  the  cross-libel  filed  by  the  Smith,  against  the  Masaba, 
aver  that  at  the  time  of  this  sheer  the  Smith  and  the  Masaba  were  about 
abreast  and  very  close  together.  The  Masaba  had  a  length  of  310  feet ; 
the  Smith  218  feet.  The  Masaba  had  a  greater  beam  by  3  feet  The 
Smith  was  loaded,  having  a  1,500-ton  cargo.  The  Masaba  was  empty, 
but  had  a  tow  and  some  800  or  900  tons  of  water  ballast  The  Smitih 
drew  about  13  feet  6  inches  forward  and  about  a  foot  more  at  her  stem. 
The  Masaba,  moving,  was  drawing  about  4  feet  forward,  but  at  her 
stern,  when  moving  with  her  tow,  about  15  feet,  and  in  the  shallow 
water  of  the  canal  entrance  possibly  a  foot  or  so  more.  The  Masaba 
was  not  only  the  larger,  but  also  the  faster,  boat,  and  before  and  about 
the  time  of  the  sheer  her  speed  was  slightly  the  greater.  That  the 
Smith  had  passed  the  Masaba  at  Detroit  is  admitted.  The  Masaba 
followed  the  Smith  out  of  the  Detroit  river  and  into  Lake  St.  Clair. 
The  claim  that  the  Masaba  passed  the  Smith  while  crossing  Lake  St. 
Clair,  so  that,  when  the  head  of  the  lake  was  reached,  the  Smith  was 
the  overtaking  vessel,  is  not  established.  The  evidence  upon  the  point 
is  conflicting.  But  die  trial  judge  who  heard  and  saw  the  witnesses 
reached  the  conclusion  that  the  Masaba  was  endeavoring  to  pass  the 
Smith,  and  had  been  the  overtaking  vessel  all  the  way  across  Lake 
St.  Clair,  and  that  at  the  time  of  the  sheer,  and  for  some  short  time 
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before,  had  been  traveling  almost  abreast  of  the  Smith ;  the  stems  of 
the  two  boats  being  about  together,  while  the  bow  of  the  longer  vessel 
was  from  60  to  76  feet  in  advance  of  the  stem  of  the  shorter  steamer. 

Another  of  the  disputed  questions  of  fact  was  as  to  the  locality  of  the 
collision.  The  weight  of  evidence  is  that  it  occurred  from  one-half  to 
one  mile  below  the  canal  proper,  the  canal  with  visible  banks,  and  in 
the  dredged  channel  by  which  the  canal  proper  is  approached  from 
the  head  of  Lake  St.  Clair.  There  is  some  doubt  about  the  width  of 
this  approach  at  the  time  of  the  collision.  Its  official  width,  as  shown  by 
charts,  is  now  about  400  feet,  narrowing  until  canal  banks  proper  are 
entered,  when  the  width  is  about  300  feet.  The  probabilities  are  that 
this  collision  took  place  where  there  was  a  navigable  channel,  including 
the  dredged  or  improved  approach,  of  close  onto  800  feet.  Under 
the  canal  regulations  this  improved  channel  of  approach,  both  above 
and  below  the  dikes  of  the  canal,  is  comprehended  in  the  canal,  and 
within  the  rules  for  canal  navigation. 

The  faults  charged  against  the  Misaba  in  the  libel  of  the  Aurania, 
which  are  relied  upon,  are:  First,  that  she  persisted  in  an  effort  to 
overhaul  and  pass  the  Smith  in  the  shallow  waters  of  the  canal  approach 
at  the  head  of  Lake  St.  Clair ;  second,  in  going  so  close  to  the  Smith  as 
to  interfere  with  her  steering  and  in  causing  her  to  sheer. 

In  the  cross-libel  of  the  Smith  against  the  Masaba,  the  faults  charged 
are :  First,  that  she  attempted  to  overhaul  and  pass  the  Smith  without 
any  agreement  by  signals;  second,  that  upon  getting  abreast  of  the 
Smith  she  persisted  in  her  effort  to  pass  after  entering  upon  the  narrow 
waters  of  the  dredged  channel,  in  violation  of  the  rules  and  regitlations 
for  the  navigation  of  the  canal,  which  forbid  two  vessels  entering 
abreast,  or  to  pass  another  vessel  in  the  canal  while  going  in  the  same 
direction ;  third,  in  not  dropping  astern  on  the  approach  of  the  down- 
bound  Aurora  and  her  tow  until  they  should  get  through  the  canal; 
fourth,  that  she  crowded  so  close  upon  the  course  of  the  Smith  that  the 
latter  could  not  safely  drop  astern,  nor  be  steered  safely,  and  caused  her 
by  suction  to  sheer  over  into  the  course  of  the  Aurania. 

That  the  Masaba  was  violating  the  rules  regulating  the  navigation  of 
the  St  Clair  Flats  Canal,  in  that  she  had  entered  the  dredged  channel 
practically  abreast  of  the  Smith,  and  that  she  persisted  in  her  effort 
to  pass  the  Smith  after  getting  into  the  approach,  we  have  no  doubt. 
Still,  if  her  violation  of  these  canal  rules  did  not  contribute  to  the  sheer 
of  the  Smith,  she  is  not  to  be  condemned.  But  the  burden  is  upon 
her  to  show  that  her  violation  of  the  rules  did  not  contribute  to  the  col- 
lision, which  occurred  while  she  was  proceeding  in  defiance  of  the  canal 
regulatwns.  Belden  v.  Chase,  160  U.  S.  675,  14  Sup.  Ct.  264,  37  L. 
Ed.  1218. 

We  will  not  now  stop  to  consider  whether  the  Masaba  has  shown  that 
her  violation  of  these  canal  rules  had  nothing  to  do  with  the  sheering 
of  the  Smith.  There  is  a  much  larger  question,  or  two  of  them,  and  if 
the  Masaba  can  escape  condemnation  upon  these  greater  matters  she 
will  have  little  trouble  with  the  breaches  of  the  minor  rules  of  naviga- 
tion. The  Masaba,  as  we  have  already  seen,  was  the  overtaking  vessel. 
She  had  not  ceased  to  be  in  that  category  when  the  Smith  took  her  sheer. 
The  evidence  satisfactorily  establishes  that  for  perhaps  half  a  mile 
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and  more  the  two  boats  had  been  almost  abreast,  the  stem  of  the  Masaba 
being  from  50  to  100  feet  in  advance  of  the  stem  of  the  Smith.  The 
difference  in  speed  was  little,  about  one  mile  per  hour  in  favor  of  the 
Masaba.  She  was  probably  two  miles  behind  the  Smith  on  ccwning  out 
of  Detroit  river,  and  had  almost  come  abreast  before  reaching  the  head 
of  the  lake.  But  without  passing  she  seems  to  have  then  pulled  out  to  the 
starboard,  "to  get  away  from  the  Smith's  smoke."  But  she  was  very 
soon  again  headed  for  the  canal,  which  put  her  on  a  course  converging 
upon  that  of  the  Smith.  It  is  not  plain  just  when  this  course  brought 
her  again  into  close  proximity  with  the  Smith,  but  the  weight  of  evi- 
dence seems  to  indicate  that  she  came  abreast,  or  nearly  so,  about  the 
time  passing  signals  were  exchanged  between  the  down-bound  tow 
and  the  Smith  and  Masaba.  This  was  probably  lyi  miles  below  the 
canal  proper. 

Upon  this  matter  of  the  proximity  of  the  Masaba  to  the  Smith  at  the 
time  and  just  prior  to  the  sheer  there  is  much  conflict.  The  witnesses 
estimate  this  distance  all  the  way  between  700  and  50  feet  The  ex- 
treme estimates  come  from  the  decks  of  the  Smith  and  the  Masaba. 
The  average  distance,  as  testified  to  by  the  witnesses  from  the  deck  of 
the  Masaba  and  her  tow,  the  Manda,  is  from  300  to  400  feet,  a  distance 
which,  if  credited,  will  quite  overthrow  the  theory  that  the  Masaba's 
suction  caused  the  sheer  of  the  Smith.  Upon  the  other  hand,  the  aver- 
age estimate  by  the  witnesses  from  the  decks  of  the  Smith,  the  Aurora, 
and  the  Aurania  is  100  feet  or  less. 

We  have  considered  all  of  the  evidence,  including  Miss  Green's 
photograph,  and  the  expert  opinion  as  to  the  distance  of  the  Masaba 
from  the  Smith  when  this  was  taken,  according  to  the  laws  of  optics 
and  photography.  Without  going  into  details,  we  are  of  opinion,  from 
all  the  circumstances  and  all  the  conditions,  that  the  Masaba,  at  the  time 
of  the  Smith's  sheer,  was  not  more  than  100  feet  off  the  Smith's  star- 
board hand,  and  that  the  sterns  of  the  two  boats  were  about  abreast,  the 
stem  of  the  Masaba  being  some  50  or  75  feet  in  advance  of  the  stem  of 
the  Smith ;  the  latter  being  the  shorter  boat  by  some  90  feet.  We  are 
also  quite  of  the  opinion  that  at  this  distance,  between  two  boats  so  un- 
equal in  length  and  displacement,  traveling  in  the  same  direction,  and 
in  shallow  water,  where  suction  is  more  likely  to  be  felt,  the  navigation 
of  the  Smith  was  influenced  and  her  steering  made  uncertain,  and  that 
the  proximate  cause  of  the  sheer  of  the  Smith  was  the  suction  of  the 
Masaba.  As  the  overtaking  vessel,  it  was  the  duty  of  the  Masaba 
to  keep  out  of  the  way  of  the  Smith,  and  this  means  that  it  was  her 
duty,  whether  the  Smith  had  tacitly  consented  to  being  passed  or  not, 
to  keep  far  enough  off  the  course  of  the  latter  to  avoid  the  influence  of 
suction.     The  Ohio,  91  Fed.  547,  550,  33  C.  C.  A.  667. 

But  we  do  not  think  that  the  Smith  has  so  fully  met  the  burden  which, 
as  between  her  and  the  Aurania,  devolves  upon  a  vessel  which  endeav- 
ors to  excuse  her  sheer.  In  the  case  of  The  Ohio,  91  Fed.  547,  549,  33 
C.  C.  A.  667,  where  the  Siberia  endeavored  to  excuse  a  sheer  across 
the  course  of  the  Ohio  by  showing  that  it  was  caused  by  the  suction  of 
the  Mather,  a  passing  vessel,  we  said : 

**If  this  swiiiK  from  her  course  was  caused  wholly  by  the  wrongful  ap- 
proach of  the  blather,  and  could  not  have  been  prevented  or  broken  t>efore 


Digitized  by  VjOOQ IC 


THE   EDWARD  SMITH.  511 

the  collision  by  tbe  use  of  all  the  means  which  were  reasonably  within  the 
control  of  those  charged  with  her  navigation,  she  must  be  acquitted ;  for  the 
canse  of  the  collision  would  be  a  cause  not  produced  by  her.  But  the  burden 
is  upon  her  to  show,  not  only  that  her  sheer  was  caused  by  the  wrongful  con- 
duet  of  the  Mather,  but  that  her  own  management  was  such,  both  before  and 
after  the  sheer,  as  not  to  have  contributed  to  the  final  collision." 

We  cannot  assent  to  the  argument  that  the  Smith  was  misled  and 
had  no  sufficient  reason  to  suppose  that  the  Masaba  would  persist  in  her 
eflFort  to  pass  after  reaching  the  dredged  approach  to  the  canal,  a  thing 
prohibited  by  the  canal  rules,  or  would  persist  in  going  abreast,  a  course 
likewise  forbidden  by  the  canal  rules.  But  it  is  difficult  to  see  how  she 
could  fail  to  misapprehend  her  purpose  to  persist  in  her  effort  to  pass, 
or  at  least  to  continue  abreast.  The  libel  of  the  Smith,  referring  to  this 
matter,  says: 

**As  the  Masaba  came  up  abreast  of  the  Smith,  she  came  In  closer  to  the 
latter  on  a  course  somewhat  converging  with  the  Smith's  course.  When  her 
bow  was  thus  abreast  of  the  Smith,  it  was  apparent  that,  as  the  vessels  were 
then  going,  the  Smith  must  enter  the  canal  abreast  of  the  tow.  Thereupon, 
it  being  apparent  that  the  Smith  could  not  get  ahead  of  the  Masaba,  which 
continued  going  at  apparently  full  speed,  the  Smith's  engine  was  checked  in 
an  endeavor  to  drop  behind  the  tow." 

This  refers  to  a  checking  which  occurred  at  the  head  of  the  lake,  and 
just  before  entering  the  canal  approach,  and  just  before  the  exchange 
of  passing  signals  with  the  Aurora.  This  first  checking  does  not  seem 
to  have  l^en  made  with  any  view  of  dropping  back.  Mr.  Moore,  her 
first  officer,  and  in  charge  of  her  navigation  then,  says  of  this : 

'*I  saw  the  Aurora  coming  out,  with  her  consort,  the  Aurania,  and  was 
getting  up  pretty  close  to  them,  and  I  looked  around  and  saw  the  Masaba 
nearly  abreast  of  us.  We  ran  along  a  little  while,  and  it  wasn't  a  great  while 
before  he  pulled  up  abreast  of  us.  I  was  getting  pretty  well  to  the  dredged 
cut  then,  and  I  chedced  down,  which  was  a  thing  we  always  do  there,  gener- 
ally check  down  and  go  slow  speed,  and  ran  along  a  little  while,  and  I  checked 
tbe  second  time.  I  didn't  care  to  be  too  fast  and  get  up  when  the  Aurora 
was  in  the  narrow  channel.  I  thought  probably  his  barge  would  be  steering 
a  little  bad  then,  and  I  wouldn't  care  to  meet  him." 

The  Smith's  libel  says  of  this  second  checking : 

••Thereafter  the  Masaba  crowded  over  toward  the  Smith,  and  the  latter  was 
kept  off  to  port  and  checked  a  secbnd  time  to  as  slow  an  engine  as  she  could 
take  and  maintain  steerage  way ;  but  the  Masaba  seemed  to  draw  her  along 
and  pass  very  slowly,  and,  as  the  Aurora  and  Smith  were  about  to  meet  and 
pass,  the  suction  of  the  Masaba  caused  the  Smith  to  sheer  to  port  and  toward 
the  Aurora,  and  she  was  rung  up  full  speed  under  a  hard  aport  wheel  to 
break  sheer  and  avoid  a  collision." 

She  recovered  from  this  sheer,  and  the  Aurora  passed  safely.  Not 
warned  by  the  effect  of  this  checking  when  so  close  to  a  larger  and 
faster  boat  going  in  the  same  direction,  the  libel  says,  she  "was  again 
checked  as  soon  as  she  was  started,"  when  she  went  off  again  on  another 
sheer,  which  was  not  broken  by  the  tactics  before  employed,  with  the 
result  that  she  was  carried  across  the  Aurora's  towline  and  into  col- 
lision with  the  Aurania. 

The  faults  of  the  Smith  are  that  she  did  not  seasonably  signify  her 
unwillingness  that  the  Masaba  should  pass  her,  or  that  she  did  not  drop 
behind  before  entering  the  canal  approach  and  before  meeting  the  down 
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tow,  and  in  checking  unseasonably  and  irrationally,  under  conditions 
which  were  likely  to  subject  her  more  strongly  to  the  influence  of 
suction  at  the  stern  of  the  Masaba.  To  check  again  after  recovering 
from  the  first  sheer,  a  sheer  manifestly  due  to  the  more  eflFective  exer- 
tion of  suction  by  reason  of  having  dropped  back  under  a  reduced  §peed, 
was  to  invite  a  repetition  of  the  same  consequences  before  experienced. 
This  checking  under  the  conditions  existing,  aside  from  the  failure  to 
protest  against  the  persistent  eflFort  of  the  Masaba  to  pass  under  the 
complications  due  to  the  passing  of  the  down-boimd  tow,  was  a  posi- 
tive fault  in  navigation,  after  the  force  of  suction  had  begun  to  manifest 
itself.  Her  deviation  from  her  course  under  such  circumstances  was, 
therefore,  not  solely  due  to  the  fault  of  the  Masaba.  We  may  repeat 
and  apply  here  what  we  said  in  the  case  of  The  Ohio,  supra,  in  reference 
to  the  sheer  of  the  Siberia : 

"Bat  the  Siberia  does  not  exonerate  herself  from  liability  to  the  Ohio  by 
simply  showing  that  .she  thus  came  within  the  influence  of  the  suction  of  a 
passing  steamer.  The  Ohio  has  a  right  to  call  upon  her  to  show  that  she 
was  brought  within  this  dangerous  influence  without  fault,  and  that  there 
was  no  fault  in  her  managem^it  after  this  force  began  to  exert  itself  upon 
her."    The  Ohio,  91  Fed.  547,  88  O.  a  A.  667. 

The  Smith  has  not  met  this  burden  in  either  particular. 

A  somewhat  less  stringent  rule  of  responsibility  is  applicable  when 
we  come  to  determine  the  liability  of  the  Masaba  to  the  Smith.  Thus, 
if  the  Masaba  by  her  own  wrongful  conduct  placed  the  Smith  in  a  po- 
sition of  immediate  and  extreme  danger,  she  would  not  be  held  to  blame 
if  she  did  something  wrong  in  her  endeavor  to  extricate  herself,  and 
should  not  be  held  to  have  contributed  to  her  own  damage.  The  Ohio, 
01  Fed.  547,  558,  33  C.  C.  A.  667 ;  The  Maggie  J.  Smith,  123  U.  S.  349, 
355,  8  Sup.  Ct  159,  31  L.  Ed.  175.  But  that  is  not  the  case  here.  The 
faults  of  the  Smith  for  which  we  have  held  her  liable  are  not  faults 
in  extremis.  True,  she  was  wrongly  crowded  so  close  by  a  larger 
and  faster  steamer,  going  through  shallow  waters,  that  the  influence  of 
suction  was  to  be  apprehended.  But  she  suffered  herself  to  be  placed 
in  this  position  without  her  consent,  but  also  without  protest.  When 
she  realized  that  the  Masaba  intended  to  persist  in  an  effort  to  pass  her 
in  the  waters  of  the  canal,  or  to  traverse  them  abreast,  both  being  in 
violation  of  the  rules  regulating;  the  navigation  of  the  canal,  she  still  did 
not  protest.  To  avoid  a  contmuance  of  a  situation  which  involved  a 
violation  of  the  canal  rules,  she  checked,  not  once,  but  twice — a  course 
which  plainly  involved  increased  danger  of  sheering. 

But  it  is  said  that  the  burden  upon  a  large  steamer  overtaking  a  small- 
er and  slower  one,  in  confined  and  shallow  water,  is  so  great,  and  the 
faults  of  the  former  so  much  greater,  that  the  overtaken  and  smaller 
steamer  should  not  be  held  to  a  division  of  damages.  For  this  rule 
counsel  cite  the  cases  of  The  Great  Republic,  23  Wall.  20,  35,  23  L.  Ed. 
55,  and  The  Oregon,  158  U.  S.  187,  15  Sup.  Ct  804,  39  L.  Ed.  943. 
It  may  be  conceded  that  the  Masaba  was  the  chief  offender,  but  it  can- 
not be  averred  that  the  faults  of  the  Smith  were  trivial,  or  that  the 
faults  of  the  Smith  did  not  effectively  contribute,  or  that  they  have  not 
been  plainly  established.  Under  such  circumstances  there  is  no  other 
rule  than  a  division  of  damages,  although  it  would  seem  more  equitable 
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if  the  greater  damages  could  be  charged  against  the  vessel  primarily 
and  chiefly  responsible. 

Without  an  undue  extension  of  this  opinion,  we  cannot  in  detail  con- 
sider a  number  of  arguments  which  have  been  presented  in  behalf  of  the 
appellees.  It  is  enough  to  say  that  the  case  has  been  examined  in  all 
its  phases,  and  we  have  deemed  it  sufficient  to  present  only  the  leading 
grounds  upon  which  we  rest  a  judgment  of  affirmance. 


(135  Fed.  39.) 

LEHMAN  v.  GRAHAM. 

(Circuit  CJourt  of  Appeals,  Fifth  Circuit    February  15,  1905.) 

No.  1,356. 

L  FxDEBAL    CouBTS—JuBiSDicTiON— Injunction   to    Stat   Enfobcement   of 

JUDOMXNT  OF  STATE  COXJRT. 

Rev.  St  §  720  [U.  S.  Comp.  St  1901,  p.  581],  providing  that  a  writ  of 
injunction  shall  not  be  granted  by  a  court  of  the  United  States  to  stay 
proceedings  in  any  state  court,  except  under  a  bankruptcy  law,  does  not 
prevent  a  federal  court  In  a  suit  within  its  Jurisdiction  by  reason  of  di- 
versity of  citizenship  and  the  amount  Involved  from  granting  relief  against 
a  Judgment  of  a  state  court  obtained  by  fraud  or  on  other  equitable 
grounds,  where  such  relief  could  be  granted  If  the  Judgment  were  that  of 
a  federal  court ;  and  In  such  case  a  preliminary  injunction  may  be  grant- 
ed to  prevent  the  collection  of  the  Judgment  by  execution  or  otherwise. 

[Ed.  Note. — ^Federal  courts  enjoining  proceedings  of  state  courts,  see 
notes  to  Gardner  v.  Bank,  16  C  C.  A.  90 ;  Central  Trust  Co.  v.  Grantham, 
27  C.  C.  A.  575;  Copeland  v.  Bruning.  63  a  C.  A.  437.] 

2.  Appeal— Review— Obdeb  Granting  Pbeliminaby  Injunction. 

The  granting  of  a  preliminary  Injunction  rests  in  the  sound  Judicial 
discretion  of  a  Circuit  Court,  and,  while  Its  order  granting  such  injunc- 
tion is  reviewable,  it  will  not  be  disturbed  on  appeal  unless  it  Is  violative 
of  the  rules  of  equity  that  have  been  established  for  the  guidance  of  its 
discretion. 

a  Same. 

Where  a  preliminary  injunction  has  been  granted  on  a  sworn  bill,  which 
presents  grave  questions  of  law,  to  prevent  immediate  and  certain  injury 
to  the  moving  party,  and  it  appears  that  no  injury  will  result  therefrom 
to  the  defendant  which  cannot  l>e  provided  against  by  a  bond,  the  appel- 
late court  on  an  appeal  from  the  order  will  not  consider  questions  going 
to  the  merits  of  the  bill,  which  should  be  raised  by  proper  pleadings  and 
first  presented  to  the  trial  court 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Florida. 

This  la  an  appeal  from  an  interlocutory  decree  granting  a  temporary  in- 
junction. John  A.  Graham  filed  the  bill  against  Francis  Irsch  and  D.  Leh- 
man.   The  material  averments  of  the  bill  are  as  follows : 

(1)  On  May  5,  1891,  Graham  was  indebted  to  Irsch  in  the  sum  of  $4,000. 
To  secure  this  debt,  he  made  his  note  and  mortgage,  payable  to  Irsch  on  de- 
mand. By  the  mortgage  he  conveyed  to  him  an  undivided  interest  In  lands 
situated  in  the  Southern  District  of  Florida. 

(2)  On  the  same  day,  as  collateral  and  additional  security  for  the  payment 
of  the  debt,  Graham  assigned  to  Irsch  his  right  and  Interest  in  a  mortgage 
made  by  one  James  W.  Lyman  to  Graham,  which  mortgage  covered  real  es- 
tate therein  described.    This  mortgage  was  made  to  secure  a  note  for  $5,- 
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230^,  and  Graham  agreed  with  Irseh  to  transfer  and  deliver  the  note,  also* 
as  collateral  security  to  further  secure  the  $4,000  debt  to  Irsch. 

(3)  On  September  15,  1891,  Irsch  brought  suit  in  the  United  States  Circuit 
C!ourt  for  the  Northern  District  of  Florida  to  foreclose  the  mortgage  executed 
by  Graham  to  Irsch.    On  May  18,  1893,  a  decree  of  foreclosure  was  entered. 

(4)  On  August  15,  1893,  by  agreement  in  open  court  made  between  the  so- 
licitors of  Irsch  and  Graham,  the  decree  of  foreclosure  was  amended  so  as 
to  make  it  embrace  as  a  decree  of  foreclosure  the  right,  title,  and  interest  of 
Graham  in  the  note  and  mortgage  of  James  W.  Lyman  to  Graham,  which  had 
been  assigned  as  collateral  security  for  the  payment  of  the  $4,000  note  made 
by  Graham  and  payable  to  Irsch. 

(5)  The  puri>ose  of  this  agreement  and  amendment  to  the  decree,  and  the 
only  purpose,  was  to  foreclose  and  sell  the  right  and  interest  of  Graham  in 
the  note  and  mortgage  so  pledged  by  him  as  collateral. 

(6)  At  the  time  of  this  agreement  Graham  still  held  possession  of  the  note 
made  by  James  W.  Lyman,  not  having  transferred  the  same  to  Irsch,  but,  pur- 
suant to  such  agreement,  he  now  transferred  it  writing  thereon:  "Pay  to 
Francis  Irsch,  subject  to  the  terms  of  assignment  heretofore  made.  John  A. 
Graham."  It  was  fully  understood  and  agreed  between  the  parties  at  this  time 
that  the  transfer  of  Graham's  interest  in  the  note  was  only  as  collateral  se- 
curity for  the  payment  of  the  debt  of  $4,000,  which  Graham  owed  to  Irsoh, 
and  that  the  transfer  was  made  in  accordance  with  the  consent  decree  entered 
August  15,  1893. 

(8)  On  April  3,  1894,  a  deficiency  decree  was  entered  in  said  cause  in  favor 
of  Irsch  and  against  Graham  for  $4,163.52. 

(9)  By  act  of  Ck>ngress  the  foreclosure  suit  and  proceedings  therein  were 
transferred  to  the  Circuit  Court  of  the  United  States  for  the  Southern  Dis- 
trict of  Florida  and  became  part  of  the  records  thereof.  On  March  5,  1902, 
Graham  fully  paid  the  deaciency  decree. 

(10)  That  Irsch  and  Lehman  conspired  to  defraud  Graham,  and  fraudulently 
to  charge  him  as  an  indorser  and  guarantor  of  the  note  of  James  W.  Lyman, 
11  nd  to  violate  the  stipulation  and  agreement  of  counsel  and  the  decree  of 
the  court  thereon. 

(11)  That,  pursuant  to  this  conspiracy,  Lehman  took  the  note  of  James  W. 
Lyman  as  security  for  a  previously  existing  indebtedness  of  Irsch  to  him,  and 
did  not  pay  or  give  any  consideration  therefor,  and  that  he  took  the  note  with 
actual  knowledge  that  Graham  was  not  liable  as  an  indorser  thereon,  and 
with  notice  of  the  terms  of  indorsement  thereon,  and  of  the  agreement  between 
Graham  and  Irsch. 

(12)  That  Lelmian  never  acquired  ownership  or  title  to  the  note,  and  that 
the  transaction  of  Irsch  and  Lehman  was  a  fraud  and.  device  to  charge  Gra- 
ham as  an  indorser,  and  to  violate  the  terms  of  the  agreement  and  the  decree 
made  pursuant  thereto. 

(13)  That  for  the  purpose  of  defrauding  Graham,  D.  Lehman,  on  August  12, 
1896,  brought  suit  in  the  circuit  court  of  Duval  county,  Fla.,  against  Gra- 
ham, as  an  Indorser  on  the  note  of  James  W.  Lyman,  and  obtained  Judgment 
thereon  on  May  14,  1897,  for  the  sum  of  $8,433.65.  This  Judgment  was  against 
Graham  on  the  allegation  that  he  was  an  indorser  and  guarantor  of  the  Ly- 
man note.    •    •    • 

(16)  That  since  the  entry  of  the  Judgment  in  favor  of  D.  Lehman  and 
against  Graham  in  the  Circuit  Court  of  Duval  county,  Fla.,  Graham  has  paid 
and  satisfied  in  full  the  deficiency  decree  taken  and  entered  against  him  by 
Irsch,  and  all  costs  and  charges  thereunder,  and  that  thereby  he  has  satisfied 
and  paid  in  full  the  original  note  and  mortgage  given  by  him  to  Irsch,  and 
that  the  Judgment  in  the  circuit  court  of  Duval  county,  Fla.,  is  a  second  and 
double  charge,  claim,  or  lieu  against  him. 

(18)  That  Graham  has  requested  Lehman  to  cancel  the  Judgment  and  that 
he  refuses  to  do  so,  and  has  sued  out  writs  of  garnishment  thereon. 

(19)  It  is  also  alleged  that  D.  Lehman  has  caused  a  copy  of  the  Judgment 
which  he  recovered  against  Graham  to  be  recorded  in  the  public  records  of 
Manatee  county,  Fla.,  in  which  county  Graham  owns  real  estate,  and  that  such 
Judgment  constitutes  an  apparent  lien  and  cloud  upon  Graham^s  title  to  lands 
situated  in  that  county,  although  he  avers  that  the  Judgment  is  not  valid  or 
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effective,  and  has,  In  fact,  been  paid.  It  Is  also  alleged  that  the  original  judg- 
ment has  been  destroyed  by  fire,  and  that  Lehman  is  prosecuting  a  suit  to  re- 
establish it 

There  is  a  prayer  that  D.  Lehman,  his  agents  and  attorneys,  be  enjoined 
and  restrained  from  enforcing,  or  attempting  to  enforce,  or  re-establish,  the 
judgment  recovered  by  said  D.  Lehman  against  Graham  in  the  circuit  court  of 
Duval  county,  Fla.,  on  May  14,  1897,  and  that  they  be  enjoined  and  restrained 
from  suing  upon  or  taking  any  proceeding  under  the  judgment,  or  attempting 
to  re-establish  the  same. 

The  court  made  the  following  order:  **It  is  ordered  that  the  said  de- 
fendant, D.  Lehman,  his  agents  and  attorneys,  be  enjoined  and  restrained 
from  enforcing  or  attempting  to  enforce  said  judgment  recovered  by  the  said 
D.  Lehman  against  complainant  in  the  circuit  court  of  Duval  county,  Florida, 
on  May  14,  1897,  described  in  the  bill,  and  from  suing  upon  or  taking  any  pro- 
ceedings under  the  s€Lld  judgment,  except  the  re-establishment  of  the  same, 
until  the  further  order  of  this  court  It  is  further  ordered  that  so  much  of  the 
said  motion  for  such  restraining  order  as  seeks  to  prevent  the  said  defendant 
D.  Lehman,  from  re-establishing  the  record  of  said  judgment  in  said  circuit 
«)urt  of  Duval  county,  Florida,  be,  and  the  same  is  hereby,  denied." 

The  defendant  Lehman,  appealed  to  this  court,  and  assigns  the  following 
errors: 

"(1)  That  said  order  is  in  violation  of  section  720  of  the  Revised  Statutes 
of  the  United  States,  in  that  it  enjoins  proceedings  now  pending  in  the  courts 
of  the  state  of  Florida. 

"(2)  Because  the  allegations  of  the  bill  of  complaint  do  not  entitle  the  com- 
plainant to  any  relief  whatever  against  this  defendant. 

"(3)  Because  the  allegations  of  the  bill  of  complaint  show  that  the  complain- 
ant has  been  guilty  of  such  laches  as  to  bar  him  from  the  relief  prayed  for  in 
ills  bill  of  complaint  against  this  defendant 

"(4)  Because  the  facts  set  up  in  the  bill  of  complaint  do  not  constitute  any 
cause  of  action  cognizable  in  a  court  of  equity  and  within  the  jurisdiction  of 
the  equity  side  of  the  United  States  Circuit  Court  the  facts  stated  in  said 
bill  constituting  an  attempt  to  review  a  decision  of  a  commonlaw  court  of 
the  state  of  Florida,  contrary  to  the  established  practice  of  courts  of  equity. 

**{S)  Because  the  allegations  of  the  bill  of  complaint  show  that  all  the  ma- 
terial facts  therein  alleged  can  be  pleaded  in  defense  to  the  suit  brought  by 
this  defendant  against  the  complainant,  John  A.  Graham,  in  the  state  court 
of  the  state  of  Florida,  upon  the  judgment  sought  to  be  enjoined,  which  suit 
the  said  complainant  by  his  said  bill  seeks  to  enjoin." 

C.  D.  Rinehart  and  E.  P.  Axtell,  for  appellant. 
J.  C.  Cooper  (C.  M.  Cooper  and  E.  J.  L'Engle,  on  the  brief),  for 
appellee. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

SHELBY,  Circuit  Judg'e,  having  made  the  foregoing  statement  of 
the  case,  delivered  the  opinion  of  the  court. 

This  suit  is  brought  by  John  A.  Graham,  a  citizen  of  the  state  of 
Florida  and  a  resident  of  the  Southern  District  of  Florida,  against 
Francis  Irsch,  a  citizen  and  resident  of  the  state  of  New  York,  and 
D.  Lehman,  an  alien,  a  citizen  and  resident  of  the  Empire  of  Germany. 
One  of  the  purposes  of  the  bill  is  to  remove  "an  appa'rent  lien  and 
cloud"  upon  lands  owned  by  the  complainant,  and  situated  in  the  dis- 
trict where  the  suit  is  brought.  The  complainant  and  one  of  the  de- 
fendants being  citizens  of  different  states,  and  the  other  defendant  being 
an  alien,  and  the  amount  involved  being  sufficient,  the  case  was  within 
the  jurisdiction  of  the  court.  Dick  v.  Foraker,  165  U.  S.  404,  411,  16 
Sup.  Ct  124,  39  L.  Ed.  201,  and  statutes  there  cited. 

Section  720  of  the  Revised  Statutes  of  the  United  States  [U.  S. 
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Comp.  St  1901,  p.  581],  provides  that  the  writ  of  injunction  shall  not 
be  granted  in  any  court  of  the  United  States  to  stay  proceedings  in  any- 
state  court,  except  in  cases  where  such  injunction  is  authorized  by  a 
proceeding  in  bankruptcy.  The  literal  application  of  this  statute  would 
have  forbidden  the  issuance  of  the  injunction  in  this  case.  But  the 
statute  does  not,  and  could  not,  have  literal  application.  It  must  be 
construed  so  as  to  harmonize  with  other  statutes  and  with  the  Consti- 
tution. Sections  716,  718,  and  719  of  the  Revised  Statutes  of  the 
United  States  [U.  S.  Comp.  St.  1901,  pp.  580,  581]  authorize  the  United 
States  courts  and  judges  to  issue  the  writ  of  injunction.  The  Con- 
stitution confers  on  the  federal  courts  jurisdiction  in  all  cases  in  law 
and  in  equity  arising  under  the  Constitution,  the  laws  of  the  United 
States,  or  between  citizens  of  different  states,  and  "between  a  state, 
or  the  citizens  thereof,  and  foreign  states,  citizens  or  subjects."  An 
injunction  to  restrain  proceedings  in  a  state  court  is  frequently  an 
incident  to  a  case  of  which  the  statutory  and  constitutional  jurisdiction 
of  the  United  States  courts  is  unquestioned.  If  the  federal  court  has 
jurisdiction  of  the  case  by  reason  of  the  citizenship  or  alienage  of  the 
parties,  or  otherwise,  it  can  grant  relief  against  a  judgment  of  a  state 
court  obtained  by  fraud  (or  on  other  equitable  grounds)  in  any  case 
in  which  relief  could  be  granted  if  the  judgment  were  rendered  by  a 
United  States  court ;  and  in  such  case  a  preliminary  injunction  may  be 
issued  against  the  defendants  to  prevent  the  collection  of  the  judgment 
by  execution  or  otherwise.  Marshall  v.  Holmes,  141  U.  S.  589,  12 
Sup.  Ct.  62,  35  L.  Ed.  870;  Dietzsch  v.  Huidekoper,  103  U.  S.  494, 
26  I..  Ed.  497 ;  Terre  Haute  &  I.  R.  Co.  v.  Peoria  &  P.  U.  R.  Co.  (C. 
C.)  82  Fed.  943 ;  National  Surety  Co.  v.  Bank,  120  Fed.  593,  56  C.  C. 
A.  657,  61  L.  R.  A.  394. 

What  has  been  said  is  sufficient  to  show  that  on  the  averments  of  the 
bill  section  720  of  the  Revised  Statutes,  as  construed  by  the  Supreme 
Court,  does  not  deprive  the  Circuit  Court  of  the  power  to  issue  an  in- 
junction in  a  case  like  this. 

It  is  also  urged  on  our  attention  with  great  earnestness  and  the 
citation  of  many  authorities  that  the  jurisdiction  invoked  in  this  suit 
is  ancillary  and  supplemental  to  the  foreclosure  suit  of  Francis  Irsch 
against  John  A.  Graham,  and  that,  this  being  true,  the  Circuit  Court 
had  jurisdiction,  without  regard  to  the  citizenship  of  the  parties ;  and 
that,  having  obtained  jurisdiction  of  the  parties  and  the  subject-matter 
before  the  proceedings  in  the  state  court,  section  720  of  the  Revised 
Statutes  of  the  United  States  has  no  application.  We  do  not  deem  it 
necessary  or  advisable  to  enter  on  the  discussion  of  that  question. 

Many  questions  going  to  the  merits  of  the  case  are  raised  by  the  as- 
signment of  errors  and  the  briefs.  We  are  not  disposed  to  consider 
and  decide  them  at  this  stage  of  the  litigation.  This  is  an  appeal  from 
an  order  granting  a  temporary  injunction.  Formerly  such  an  order 
was  not  reviewable,  but  was  in  the  absolute  discretion  of  the  Circuit 
Court.  The  act  of  March  3,  1891,  c.  517,  26  Stat.  826  [U.  S.  Comp. 
St.  1901,  p.  547],  allows  an  appeal  from  such  a  decree,  but  the  act  has 
been  uniformly  construed  that  the  granting  of  an  injunction  pending 
the  suit  is  in  the  sound  judicial  discretion  of  the  circuit  court,  and  that 
its  order  will  not  be  disturbed  on  appeal,  unless  it  is  violative  of  the 
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rules  of  equity  that  have  been  established  for  the  guidance  of  its  discre- 
tion. Kerr  v.  New  Orleans,  126  Fed.  920,  61  C.  C.  A.  450,  and  cases 
there  cited.  In  actual  practice  the  court  is  often  required  to  pass  upon 
an  application  for  a  temporary  injunction  without  an  opportunity  to 
make  a  careful  investigation  of  the  case.  When  the  sworn  bill  presents 
grave  questions  of  law  that  should  be  decided  on  argument  and  after 
careful  consideration,  and  when  it  appears  that  injury  to  the  moving 
party  may  be  immediate  and  certain,  and  that  no  injury  will  be  done  the 
defendant  by  the  order,  or  such  injury  that  may  be  fully  provided 
against  by  bond,  it  seems  a  reasonable  and  proper  practice  to  grant  the 
temporary  injunction.  City  of  Newton  v.  Levis,  79  Fed.  718,  25  C. 
C.  A.  161.  When  the  case  comes  up  later  on  answer,  plea,  or  demurrer 
the  questions  involved  can  be  more  carefully  examined.  The  Circuit 
Court  should  at  least,  when  the  case  is  not  plain,  have  the  power  to 
preserve  the  present  conditions  until  it  can  be  examined.  When  this 
can  be  done  without  injury  to  the  defendant,  the  discretion  of  the  court 
should  not  be  lightly  interfered  with.  No  harm  can  come  from  permit- 
ting the  free  exercise  of  this  discretion,  especially  where  no  loss  can 
come  to  the  defendant  from  a  short  delay.  If  the  defendant  chooses, 
he  Can  always  move  the  court  to  require  a  bond  to  protect  him.  As 
the  case  now  stands,  there  is  no  pleading  except  the  bill.  Many  ques- 
tions have  been  argued  before  us  that  could  be  more  properly  raised 
by  plea,  answer,  or  demurrer.  If  raised  in  that  way  in  the  lower  court, 
and  decided  according  to  appellant's  contention,  the  complainant  would 
have  a  right  to  amend  the  bill ;  but  if  we  should  examine  these  ques- 
tions, or  at  least  some  of  them,  on  this  appeal,  and  sustain  the  appel- 
lant's contention,  there  would  be  no  opportunity  to  amend;  and,  be- 
sides, if  we  adopt  the  practice  of  considering  every  alleged  defect  of  a 
bill  on  an  appeal  like  this,  this  court  would  be  deciding  various  ques- 
tions before  they  were  presented  to  and  passed  upon  by  the  Circuit 
Court  We  must  adhere  to  our  previous  decisions  on  this  subject. 
Kerr  v.  New  Orleans,  126  Fed.  920,  61  C.  C.  A.  450;  Massie  v.  Buck, 
128  Fed.  27,  62  C.  C.  A.  535 ;  Railroad  Commission  v.  Rosenbaum 
Grain  Co.,  64  C.  C.  A.  444,  130  Fed.  110. 
The  decree  of  the  Circuit  Court  is  affirmed. 


a35  Fed,  43.) 

LIDDON  &  BRO.  v.  SMITH  et  al. 

(Circuit  CJourt  of  Appeals,  Fifth  Circuit.    January  31,  1906.) 

1.  BANKBxn?TCY— Appeals— CoNTBOVEBSiEs  Abising  in  Bankbuptoy  Pboceed- 

INOS. 

Proceedings  on  a  petition  filed  in  a  bankruptcy  court  by  a  mortgagee 
of  a  bankrupt  asserting  a  right  to  the  proceeds  of  the  mortgaged  property 
which  has  been  sold  by  the  trustee  are  not  bankruptcy  proceedings,  but 
constitute  a  controversy  arising  in  bankruptcy  proceedings,  reviewable  by 
the  Circuit  Court  of  Appeals  in  the  exercise  of  its  general  appellate  ju- 
risdiction under  Bankr.  Act  July  1,  1898,  c.  541,  §  24a,  30  Stat  553  [U.  S. 
Comp.  St.  1901,  p.  34311. 

[Ed.  Note. — ^Appeal  and  review  in  bankruptcy  cases,  see  note  to  In  re 
Eggert,  43  C.  C.  A.  9.] 
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2.  SAifE— Rights  of  Mobtoaobc. 

Wbere  a  purchaser  of  property  subject  to  a  mortgage  pending  a  anlt 
in  the  state  court  to  foreclose  instituted  voluntary  proceedings  in  bank- 
ruptcy, manifestly  intended  to  be  adverse  to  the  interests  of  the  mortga- 
gee, his  attorney  should  not  be  made  an  allowance  "for  valuable  services 
rendered  in  preserving"  the  mortgaged  proi)erty,  and  given  a  lien  therefor 
prior  to  the  mortgage  on  the  proceeds  of  the  property  when  sold  by  the 
trustee. 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
em  District  of  Florida. 

Benj.  S.  Liddon,  for  appellants. 

John  M.  Calhoun  and  Robt.  J.  Boone,  for  appellees. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

McCORMICK,  Circuit  Judge.  A.  B.  Heath,  one  of  the  appellees, 
owned  and  was  operating  a  sawmill  near  the  town  of  Sneads,  Fla., 
in  October,  1901.  On  the  31st  day  of  that  month  he  made  a  mortgage 
in  favor  of  the  appellants,  Liddon  &  Bro.,  covering  the  sawmill  com- 
plete, describing  its  constituents,  and  providing  in  the  mortgage  that 
it  should  embrace  also  all  other  features  or  attachments  then  upon  the 
mill  or  that  might  thereafter  be  added  thereto,  and  all  lumber,  deal 
and  square  timber  then  upon  the  millyard,  or  that  might  be  cut  by  the 
mill  during  the  existence  of  the  mortgage.  It  also  embraced  40  acres 
of  land  on  which  the  other  property  described  in  the  mortgage  was 
situated.  This  mortgage  was  given  to  secure  certain  promissory  notes 
a§f8fregating  $800,  a  part  of  which  was  for  money  then  due  by  the 
mortgagor  to  the  mortgagees,  but  the  greater  part  was  to  cover  ad- 
vances to  be  made  by  the  mortgagees  to  the  mortgagor  in  the  prosecu- 
tion of  his  business.  In  April,  1902,  Heath  transferred  his  sawmill 
property  and  its  operation  to  the  appellee  W.  B.  Smith  by  an  oral 
agreement,  the  terms  of  which  are  not  clearly  shown.  It  appears,  how- 
ever, that  Smith  undertook  to  discharge  the  notes  and  mortgage,  and  he 
made  a  payment  thereon  at  the  time  of  the  transfer.  After  that  Smith 
appears  to  have  had  the  active  management  of  the  operation  of  the  mill, 
but  Heath  remained  in  some  way  connected  with  the  business,  and  each 
obtained  supplies  from  the  appellants  on  an  account  that  was  kept  in 
the  name  of  Smith.  In  June,  1903,  Smith  abandoned  the  business,  and 
went  to  Georgia,  where  he  had  formerly  resided,  and  since  that  time 
has  not  been  in  Florida.  A  few  days  after  Smith's  departure  the  ap- 
pellants commenced  proceedings  in  the  state  court  to  foreclose  their 
mortgage,  and  by  proper  process  from  that  court  the  mortgaged  prop- 
erty was  seized  at  the  appellants'  suit.  After  this  seizure  Heath  had  a 
consultation  with  Mr.  J.  M.  Calhoun  in  reference  to  these  matters, 
which  resulted  in  Heath's  going  to  Georgia  to  see  Smith.  Thereafter 
Calhoun,  as  attorney  for  Smith,  prepared  a  petition  in  the  usual  form 
for  voluntary  bankruptcy,  with  the  required  schedules  attached,  and 
these  papers,  being  sent  by  mail  to  Smith  in  Georgia,  were  sworn  to  and 
subscribed  by  him  July  9,  1903,  and,  being  returned  to  Calhoun,  were 
filed  in  court  July  15th.  There  being  no  judge  in  the  district,  the  peti- 
tion was,  on  the  same  day  that  it  was  filed,  referred  to  C.  L.  Shine,  one 
of  the  referees  in  bankruptcy  of  that  court.     On  the  same  day  W.  B. 
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Smith,  by  petition  signed  "John  M.  Calhoun,  Attorney  for  Petitioner," 
and  sworn  to  by  Calhoun  as  such  attorney,  applied  to  the  referee  for 
the  appointment  of  a  receiver,  and  suggested  that  A.  B.  Heath  be  ap- 
pointed. On  July  24th  the  referee  made  the  adjudication  in  bank- 
ruptcy, and  on  that  day  made  his  order  appointing  A.  B.  Heath  receiver 
to  take  possession  and  custody  of  the  bankrupt's  estate.  On  July  28th 
the  referee  approved  the  bond  of  the  receiver,  but  this  bond  appears  to 
have  been  filed  in  court  July  1,  1904,  and  the  proof  shows  that  the  re- 
ceiver did  not  take  possession  of  the  estate.  The  "Schedule  A-2"  at- 
tached to  the  original  petition  showed  that  the  appellants  held  a  mort- 
gage upon  the  sawmill  machinery  and  four  mules  for  the  amount  of 
$400,  and  "Schedule  A-3"  showed  that  they  held  an  unsecured  open 
account,  contracted  in  1902-03,  for  $400.  The  appellants  made  due 
proof  of  their  claim  of  an  unsecured  open  account.  A  trustee  was  duly 
appointed,  who,  on  October  2,  1903,  applied  to  the  referee  for  authority 
to  sell  all  of  the  property  embraced  in  the  inventory  and  schedules  free 
from  liens,  and  that  the  money  be  held  to  abide  the  further  order  of  the 
court.  Attached  to  this  application  was  the  consent  of  certain  credit- 
ors, including  Liddon  &  Bro.  Thereupon,  on  the  same  day,  the  referee 
made  an  order  which  authorized  the  trustee  to  sell  the  property  at 
private  sale  free  from  all  liens  thereon.  On  October  10th  the  trustee 
submitted  his  report  of  the  sale,  and  on  October  23d  the  appellants 
filed  with  the  referee  their  petition  setting  up  the  notes  and  mortgage 
held  by  them,  with  the  prayer  that  the  trustee  should  be  ordered  to  pay 
to  them  the  sum  of  $446.18,  less  the  necessary  expenses  of  the  sale 
and  charges  in  caring  for  the  property.  This  petition  the  appellees 
.severely  contested.  After  a  protracted  hearing  the  referee  filed  his  re- 
port, to  which  the  appellees  excepted,  and,  their  exceptions  being  over- 
ruled by  the  referee,  the  matter  was  brought  before  the  judge,  who, 
on  July  1,  1904,  passed  the  decree  from  which  this  appeal  is  taken. 

The  appellees  have  moved  to  dismiss  the  appeal,  stating  numerous 
grounds,  only  one  of  which  we  deem  it  necessary  to  discuss.  It  is  stat- 
ed as  follows :  "Because  the  judgment  herein  is  not  one  *  *  *  al- 
lowing or  rejecting  a  debt  or  a  claim  of  five  hundred  dollars  or  over." 
This  assignment  assumes  that  the  appeal  in  this  case  could  only  be  taken 
under  section  26a  of  Act  July  1, 1898,  c.  541,  30  Stat.  553  [U.  S.  Comp. 
St  1901,  p.  3432],  and  it  appears  that  the  appellants  considered  that 
they  were  entitled  to  appeal  under  that  section.  It  will  have  been  ob- 
served that  the  appellants  did  not  claim  that  there  was  as  much  as  $500 
due  them  on  their  unsecured  open  account,  which  was  the  only  claim  of 
which  they  made  proof  under  section  57  of  Act  July  1,  1898,  c.  541,  30 
Stat.  560  [U.  S.  Comp.  St.  1901,  p.  3443] .  Their  mortgage  debt  they  did 
not  present  for  allowance  against  the  bankrupt's  estate,  but  made  it  the 
basis  of  their  petition  praying  that  they  might  have  turned  over  to  them 
such  portion  of  the  proceeds  of  the  sale  of  the  mortgaged  property  as 
they  showed  themselves  to  be  entitled  to  receive  under  the  mortgage 
lien.  The  words  "bankruptcy  proceedings"  are  used  in  sections  23, 
24,  and  25,  30  Stat.  552,  553  [U.  S.  Comp.  St.  1901,  pp.  3431,  3432], 
in  contradistinction  to  controversies  arising  out  of  the  settlement  of  the 
estates  of  bankrupts.  Denver  First  National  Bank  v.  Klug,  186  U.  S. 
205,  22  Sup.  Ct.  899,  46  L.  Ed.  1127.     The  appellants  asserted  title  to 
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the  proceeds  of  the  mortgaged  property  in  the  possession  of  the  trustee 
by  the  petition  they  filed,  and  this  raised  a  distinct  and  separable  suit, 
and  the  controversy  thereon  may  be  treated  as  one  of  those  contro- 
versies arising  in  bankruptcy  proceedings  over  which  the  Circuit  Court 
of  Appeals  can,  under  section  24a,  exercise  appellate  jurisdiction  as  in 
other  cases.  Hewit  v.  Berlin  Machine  Works,  194  U.  S.  300,  24  Sup. 
Ct.  690,  48  L.  Ed.  986.  The  motion  to  dismiss  the  appeal  must  there- 
fore be  denied,  but  in  considering  the  appeal  we  are  limited  tq  the  con- 
troversy over  the  right  of  the  appellants  to  the  proceeds  of  the  sale 
of  the  mortgaged  property,  which  controversy  embraces,  of  course,  the 
correct  ascertainment  of  the  balance  due  the  appellants  on  their  notes 
and  mortgage,  and  the  amount  of  the  cost  and  charges,  which  have  a 
superior  rank  to  their  claim  against  the  proceeds  of  the  mortgaged  prop- 
erty. 

Appellants  contend,  first,  that  the  court  erred  in  adjudging  that  there 
was  only  $291.41  due  them  upon  the  mortgage;  second,  that  the 
court  erred  in  adjudging  that  the  attorneys  for  the  bankrupt  had  ren- 
dered valuable  services  in  connection  with  the  preservation  of  the  estate, 
and  that  his  claim  of  $122.50  is  a  prior  claim,  and  must  be  paid  as  other 
costs ;  third,  that  the  court  erred  in  adjudging  that  A.  B.  Heath  was 
entitled  to  be  paid  the  sum  of  $65  as  costs  in  connection  with  preserv- 
ing the  estate. 

The  printed  record  occupies  164  pages,  and  the  statement  of  the 
proceedings  which  it  shows  is  very  much  involved,  and  exhibits  such  a 
want  of  orderly  conduct  and  such  a  manifest  bitterness  of  tone  indulged 
in  the  whole  controversy  that  we  do  not  deem  it  necessary  or  advisable 
to  undertake  to  formulate  in  detail  what  the  record,  in  our  view  of  it, 
shows.  After  a  laborious  examination  of  the  whole  record,  we  are 
satisfied  that  the  appellants'  first  suggestion  of  error  is  not  well  taken, 
and  that  the  judge's  finding  of  the  amount  due  on  the  notes  and  mort- 
gage, as  stated  by  him  in  his  decree,  is  fully  supported  by  the  evi- 
dence in  the  case.  From  the  same  laborious  and  careful  examination 
of  the  whole  record,  we  conclude  that  the  second  and  third  suggestions 
of  error  are  well  taken.  This  bankruptcy  proceeding  was  nominally 
voluntary,  but  it  is  manifest  that  it  was  procured  by  Heath,  and  con- 
ducted by  him  and  his  lawyer,  Calhoun,  in  a  most  inveterate  opposition 
to  the  valid  secured  claim  of  the  appellants.  While  we  may  not,  in 
such  a  case  as  this,  review  the  action  of  the  court  of  bankruptcy  in  the 
allowance  of  these  claims  as  claims  against  the  estate  of  the  bankrupt, 
we  are  authorized  and  required  to  adjudge  whether  they  should  take 
rank  superior  to  the  mortgage  against  the  proceeds  of  the  mortgaged 
property.  That  property,  at  the  time  the  petition  in  bankruptcy  was 
filed,  was  in  the  custody  of  the  state  court  on  an  application  of  the  mort- 
gagees to  foreclose  a  lien  on  it  that  had  been  given  long  before  the 
bankrupt  had  any  interest  whatever  in  the  property.  This  lien  the 
schedules  prepared  by  Calhoun — manifestly  with  the  assistance  of 
Heath,  and  verified  by  Smith — recognized  as  existing  for  the  sum  of 
$400 ;  and  in  the  statement  thereof  made  by  the  judge  in  the  decree  ap- 
pealed from  it  appears  that  at  the  date  of  that  decree  there  remained  due 
on  the  claim,  after  allowing  all  the  payments  that  had  been  made  there- 
on, the  sum  of  $491.40,  from  which  sum  the  judge — ^very  properly,  we 
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tliink — deducted  $200  on  account  of  the  40  acres  of  land  which  were 
embraced  in  the  mortgage,  thus  reducing  to  the  sum  of  $291.40  this 
charge  against  the  proceeds  now  in  the  hands  of  the  trustee.  It  seems 
manifest  to  us  that  the  services  rendered  by  the  attorney,  J.  M.  Cal- 
houn, nominally  for  the  bankrupt,  had  no  legitimate  connection  with 
the  preservation  of  the  estate,  and  that  under  the  conditions  existing 
it  would  be  most  inequitable  to  allow  his  account  for  fees  therefor  to 
take  rank  of  the  mortgagees'  claim  as  a  charge  against  the  proceeds 
of  the  sale  of  the  mortgaged  property.  It  also  appears  to  us  that  A.  B. 
Heath  rendered  no  service  in  the  preservation  of  the  property  which 
will  not  be  amply  compensated  by  the  amount  allowed  him  by  the  ref- 
eree. We  therefore  are  constrained  to  reverse  the  decree  of  the  Dis- 
trict Court  in  adjudging  to  J.  M.  Calhoun  $122.60  as  a  claim  prior  in 
right  to  that  of  the  mortgagees  against  the  proceeds  of  the  sale  of  the 
mortgaged  property,  and  also  to  reverse  so  much  of  the  decree  as  ad- 
judges $65  to  A.  B.  Heath  to  take  rank  as  costs  in  connection  with  the 
preservation  of  the  estate  superior  to  the  claim  of  appellants,  and  \ve 
allow  to  him  only  the  amount  allowed  him  by  the  referee  to  which  ac- 
tion of  the  referee  the  appellants  have  not  excepted. 

With  these  amendments,  the  decree,  so  far  as  it  is  before  us  on  this 
appeal,  we  affirm. 


(135  Fed,  47.) 

FOSTER  V.  MURPHY  &  00. 

(drcult  Coxat  of  Appeals,  Second  Circuit    February  3,  1905.) 

1.  BBOKEBS—MaBOIIVS— COIVTBAOTS— MODinCATION. 

In  an  action  for  breach  of  a  broker's  contract  by  the  sale  of  cotton  for 
nondeposit  of  margins,  evidence  held  to  sustain  a  finding  that  the  previous 
contract  between  the  parties  had  been  modified  so  as  to  authorize  the  im- 
mediate sale  of  plaintiff's  cotton,  without  notice,  on  his  failure  to  keep 
his  margins  good. 

2.  Same— AuTHOErTY  of  Agent— Pboof. 

Where  a  witness,  who  was  a  member  of  defendant  firm,  testified  that 
he  called  on  plaintiff,  and  told  him  defendant  was  dissatisfied  with  the 
business,  and  wanted  a  distinct  understanding,  and  thereupon  the  contract 
between  the  parties  was  modified,  such  proof  was  sufilcient  to  show  that 
the  witness  had  authority  to  act  for  defendants. 

3.  Same— CoNSTEUcnoN. 

Where  a  contract  between  broker  and  customer  with  reference  to  mar- 
gin transactions  authorized  the  broker  to  close  the  transactions  when  the 
margin  was  exhausted,  he  was  not  required  to  wait  unlil  a  loss  had  oc- 
curred, but  was  entitled  to  sell  when  the  margin  was  depleted  or  impaired. 

4.  Same— Oaixs  fob  Margin— Reasonableness. 

Defendants,  during  market  excitement,  called  plaintiff  for  margins  by 
telegram  at  10 :10  a.  m.,  and  at  10 :43  sent  another  telegram  that,  if  mar- 
gins were  not  deposited,  plaintiff's  account  would  be  closed  at  once. 
Plaintiff  admitted  receiving  a  telegram  worded  "somewhat  similar,*'  and 
at  11 :03,  prior  to  which  a  tremendous  crash  in  the  market  increased  the 
shortage  in  plaintiff's  margins  from  $1,800  to  over  $8,000,  defendants  tel- 
egraphed that  unless  plaintiff  made  a  deposit  within  five  minutes  they 
would  close  the  account,  which  they  subsequently  did.  Held,  that  such 
facts  warranted  a  finding  that  plaintiff  was  given  a  reasonable  time  with- 
in which  to  deposit  margins. 
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5.  SaIOB— EVIDENCK. 

Wb^e  plaintiif  had  been  permitted  to  state  eTerythlng  that  was  said 
by  him  or  defendants'  agent  at  the  time  a  contract  between  plaintiff  and 
defendants  was  alleged  to  have  been  modified,  and  to  restate  the  same  in 
rebuttal,  it  was  not  error  for  the  conrt  to  refuse  to  permit  plaintiff  to 
answer  whether  any  new  contract  was  made  between  plaintiff  and  such 
agent 

6.  Sake. 

In  an  action  by  plaintiff,  who  had  been  doing  a  private  wire  commission 
business  through  defendants,  against  defendants  to  recover  for  the  alleged 
wrongful  sale  of  cotton  for  plaintiff's  failure  to  put  up  margins,  evidence 
as  to  what  quotations  a  witness  saw  registered  on  plaintiff's  blackboard 
on  the  day  of  the  sale,  as  distinguished  from  the  quotations  actually  sent 
or  received  from  defendants  over  plaintiff's  wire,  was  Inadmissible. 

7.  Same— Veboict— Motion  to  Vacate— Appeal, 

Exceptions  to  a  refusal  to  set  aside  the  verdict  present  no  question  re- 
viewable in  the  Circuit  Court  of  Appeals. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

T.  Henry  Dewey  and  John  T.  Abney,  for  plaintiflf  in  error. 
William  H.  Stayton,  for  defendant  in  error. 

Before  WALLACE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

COXE,  Circuit  Judge.  The  plaintiff,  at  the  time  in  controversy, 
was  a  citizen  of  South  Carolina  and  was  a  stock,  grain  and  cotton 
broker,  doing  business  at  Greenville  in  that  state.  The  defendant  was 
a  New  York  corporation  engaged  in  the  same  business  at  the  dty  of 
New  York.  The  defendant  owned  a  private  telegraph  wire  connecting 
its  office  with  the  office  of  the  plaintiff  which  it  rented  for  $41.67  per 
month  to  the  plaintiff.  By  means  of  this  wire  the  market  prices  in 
New  York,  of  the  commodities  dealt  in,  were  communicated  to  the 
plaintiff  and  the  figures  were  immediately  posted  on  a  board  kept  in 
his  office  for  the  use  of  his  customers.  The  plaintiff  agreed  to  send 
all  buying  and  selling  orders  to  the  defendant  and  secure  them  by  the 
stipulated  margins;  the  margin  for  cotton  being  agreed  on  at  $1  per 
bale.  The  relation  of  broker  and  customer  was  thus  established. 
Prior  to  the  9th  of  February,  1900,  the  defendant  had  purchased  for 
the  plaintiff  9,600  bales  of  cotton  which  were  being  held  and  carried 
for  his  account.  On  that  day  the  fluctuations  in  the  cotton  market 
were  violent  and  rapid  and,  after  calling  for  additional  margins  which 
were  not  sent,  the  defendant  sold  all  of  this  cotton  at  private  sale 
and  without  notice  to  the  plaintiff.  The  sale  was  promptly  repudiated 
by  the  plaintiff  and  this  suit  was  thereafter  commenced  to  recover  dam- 
ages for  the  conversion. 

The  questions  in  controversy  were  principally  questions  of  fact,  the 
plaintiff  contending  that  the  sale  was  made  in  direct  violation  of  the 
agreement  between  the  parties;  the  defendant  that  it  was  in  exact  ac- 
cord with  its  stipulations.  The  cause  was  tried  with  great  care  and 
attention  to  detail  by  the  trial  judge  and,  in  order  to  avoid  any  con- 
fusion or  injustice  which  might  result  from  a  general  verdict,  he  took 
the  precaution  to  frame  and  send  to  the  jury  specific  questions  covering 
every  aspect  of  the  controversy  upon  the  facts.    These  questions  and 


Digitized  by  VjOOQ IC 


FOSTER  V.  MUBPHY  A  CO.  523 

the  answers  returned  were  as  follows:  "First:  Did  the  contract  be- 
tween the  parties  provide  that,  in  the  event  of  a  selling  out,  defendant 
should  be  relieved  from  giving  notice  of  time  and  place  of  sale?"  The 
jury  answered  this  question  "Yes."  "Second:  Did  the  contract  be- 
tween the  parties  provide  that,  in  the  event  of  a  selling  out,  defendant 
might  sell  at  public  or  private  sale  ?"  The  answer  was  "Yes."  "Third : 
Did  the  defendant  give  plaintiff  reasonable  notice  of  demand  for 
additional  margin,  and  of  their  intention  to  sell  him  out  if  he  failed 
to  respond  to  or  make  his  margin  good?"  The  answer  was  "Yes." 
"Fourth :  Did  J.  F.  Gatins  send  the  telegram  to  R.  C.  Foster,  saying : 
'All  right.  Deposit  $3,100  and  figure  account,  and  if  find  that  we 
are  in  the  wrong  will  not  call  for  any  more.  You  have  9,600  bales 
long.  J.  F.  G.' "  The  answer  was  "No."  We  thus  have  a  contract 
relating  to  marginal  transactions  established  between  the  broker  and  its 
customer  by  which,  in  consideration  of  lower  commissions  and  other 
special  advantages  growing  out  of  the  exclusive  use  of  a  private  wire, 
the  common-law  rule  governing  that  relation  was  modified  by  permit- 
ting the  broker  to  sell  the  property  at  public  or  private  sale  without  no- 
tice of  the  time  and  place  of  the  sale  in  case  the  customer,  after  reason- 
able notice,  failed  to  keep  his  margin  good.  The  jury  also  found  that 
the  plaintiff  had  reasonable  notice  of  the  demand  for  additional  margin 
and  of  the  defendant's  intention  to  sell  his  property  if  he  failed  to  re- 
spond. They  found,  further,  that  the  alleged  teleg^ram,  which  in  effect 
proposed  to  accept  $3,100  as  a  conditional  compliance  with  the  demand 
for  margin,  was  never  sent  by  the  defendant.  Unless  there  was  error 
in  submitting  these  questions  to  thejury  there  can  be  no  doubt  that  the 
cause  was  properly  disposed  of.  The  answers  settled  the  entire  con- 
troversy between  the  parties  and  the  subsequent  action  of  the  court  in 
directing  a  verdict  was  simply  giving  force  and  effect  to  the  findings  of 
the  jury. 

It  is  argued  that  there  was  no  evidence  of  a  special  agreement  modi- 
iying  the  original  agreement  between  the  parties.  We  are  unable  to 
accede  to  this  view.  It  appears  that  the  parties  had  been  doing  business 
for  some  time  prior  to  August  or  September,  1899,  and  that  the  man- 
ner in  which  it  had  been  conducted  was  not  satisfactory  to  the  de- 
fendant. In  these  circumstances  an  agent  of  the  defendant,  clothed 
with  full  power  to  negotiate,  visited  the  plaintiff  at  his  office  in  Green- 
ville and  made  definite  arrangements  with  him  as  to  the  conduct  of  the 
business  in  the  future.  The  following  is  his  testimony  on  the  subject 
of  margins: 

"Q.  Was  anything  said  with  reference  to  maintaining  this  margin?  A.  Yes, 
to  be  kept  good  at  all  times.  Q.  Was  anything  said  with  respect  to  the  rights 
of  Murphy  &  Co.,  or  Foster,  upon  failure  to  keep  the  margin  good?  A.  Yes, 
sir.  Q.  What  was  said?  A.  It  was  said  that  we  could  sell  him  out  instantly 
If  his  margin  became  exhausted.  Q.  With  or  without  notice?  A.  Without 
notice.*' 

The  plaintiff  does  not  deny  this  conversation  so  far  as  it  relates  to 
margins;  he  says  only  that  he  does  not  recollect  it,  he  does  say,  how- 
ever, that  the  subject  of  selling  at  public  or  private  sale  was  not  men^ 
tioned.  The  most  favorable  view  of  the  conversation  which  the  plain- 
tiff could  expect  was  that  it  presented  a  question  of  fact  to  be  passed 
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on  by  the  jury.  Manifestly  the  trial  court  could  not  say  as  a  matter 
of  law  that  there  was  no  evidence  of  a  special  agreement  when  the 
testimony  that  such  an  agreement  was  made  was  not  even  contradicted. 
But  it  is  urged  that  the  defendant's  agent  was  unauthorized  to  act  in 
the  premises  and  that  the  plaintiff  had  no  reason  to  suppose  that  he  had 
authority  so  to  act.  The  testimony  of  Phelan,  the  agent,  sufficiently 
answers  this  contention.    He  says : 

"I  told  him  in  the  first  place  why  I  had  come  to  see  him»  that  we  were  dis- 
satlstied  with  the  business  and  that  I  wanted  to  have  a  distinct  understand- 
ing and  agreement  with  him  about  it  Q.  Did  you  say  who  'we'  were?  A. 
Murphy  &  Co.,  yes.    I  was  one  of  them." 

Again  it  is  insisted  that  the  agreement  testified  to  by  Phelan  gave 
the  right  to  sell  the  property  only  in  the  event  that  the  margin  was 
completely  exhausted.  This  construction  of  the  agreement  cannot  be 
maintained.  A  margin  is  intended  for  the  protection  of  the  broker,  but 
if  he  be  compelled  to  postpone  the  sale  of  the  property  which  he  is 
carrying  for  the  customer  until  he  has  no  margin  left  it  is  difficult  to 
perceive  upon  what  theory  any  adequate  protection  is  afforded.  In  oth- 
er words  he  must  wait  until  he  has  actually  incurred  a  loss  before  he 
can  act.  The  plaintiff's  construction  of  the  agreement,  is  based,  we 
think,  upon  a  forced,  narrow  and  unwarranted  interpretation  of  the 
word  "exhausted."  The  parties  were  both  brokers  entirely  familiar 
with  the  technical  terms  and  usages  of  the  business.  Phelan  had 
sought  the  plaintiff  to  secure  a  more  favorable  agreement  than  the  law 
gave  him  and  it  is  inconceivable  that  after  requiring  that  the  margins 
should  be  "kept  good  at  all  times"  he  should  agree  that  the  plaintiff 
might  violate  the  agreement  with  impunity,  leaving  the  defendant  reme- 
diless. That  he  intended  to  use  the  word  "exhausted"  in  the  sense  of 
"depleted"  or  "impaired"  is  too  plain  to  admit  of  doubt. 

The  amount  necessary  to  margin  the  deals  in  question  was  about 
$10,000.  Any  sum  less  than  this  was  insufficient  security  and  if  the 
plaintiff  failed  to  keep  the  margin  at  this  amount  after  due  notice  the 
defendant  had  the  right  to  sell  him  out.  This  was  the  agreement  which 
the  parties  made  and  which  the  law  implied.  In  effect  the  jury  so 
found,  they  could  not  have  answered  the  third  question  quoted  above 
upon  any  other  hypothesis. 

It  is  argued  by  the  plaintiff  that  the  court  assumed  "that  there  was 
some  special  agreement  subsequently  made  modifying  the  original 
agreement  and  that  this  assumption  was  error."  We  do  not  pause 
to  inquire  whether  the  point  is  presented  by  the  assignments  of  error 
for  the  reason  that  we  think  the  plaintiff  misapprehends  the  position 
of  the  trial  judge,  he  assumed  nothing  that  was  not  admitted  or  proved 
by  uncontradicted  testimony.  That  plaintiff  and  Phelan  had  a  con- 
versation was  conceded:  whether  the  conversation  modified  the 
original  agreement  in  the  particulars  in  controversy  was  not  conceded^ 
and,  therefore,  the  jury  was  asked  to  pass  upon  the  question  in  all  its 
details. 

The  proposition  that  the  plaintiff  was  not  given  a  reasonable  time 
in  which  to  furnish  the  margin  called  for  and  that  the  court  should  have 
so  declared  as  matter  of  law,  is  based  upon  the  erroneous  assumption 
that  he  was  allowed  but  five  minutes.     As  we  have  seen  the  jury  found 
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that  he  was  given  reasonable  time  and  their  verdict  is  amply  supported 
by  the  testimony.  The  telegram  to  which  the  plaintiflF  undoubtedly 
refers  was  sent  at  3  minutes  past  11  and  is  as  follows :  "Unless  you 
give  us  deposit  in  five  minutes,  will  close  your  account."  This  was  the 
last  of  a  series  of  telegrams,  the  first  being  sent  at  10:10  a.  m.,  all 
making  urgent  demands  for  margin.  As  early  as  10 :43  a.  m.  the  de- 
fendant sent  a  dispatch  saying:  "If  you  do  not  deposit  your  account 
will  be  closed  at  once."  The  plaintiff  admits  that  he  received  a  dis- 
patch worded  "somewhat  similar."  How  it  can  be  seriously  contended 
that  the  plaintiff  received  a  notice  of  five  minutes  only  in  the  face  of  this 
telegraphic  correspondence  occupying  nearly  an  hour,  it  is  difficult  to 
perceive. 

Again  it  is  contended  that  in  no  event  was  the  defendant  warranted 
in  selling  out  the  entire  property.  It  is  argued  that,  as  the  margin 
became  impaired,  only  sufficient  cotton  should  have  been  sold  to  make 
good  the  existing  deficiency.  The  contract  between  the  parties  did 
not  require  such  action  by  the  defendant  and  in  any  event  it  is  not  ap- 
parent that  it  was  practicable  to  adopt  such  a  course  on  the  morning  in 
question.  It  was  a  period  of  intense  excitement.  The  course  of  the 
market  shows  that  no  serious  difficulty  was  to  be  apprehended  until 
10:47,  when  there  came  a  tremendous  crash  which  in  16  minutes  in- 
creased the  shortage  in  the  plaintiff's  margin  from  $1,800  to  over 
$8,000.  After  this  unexpected  and  abnormal  drop  in  the  market  there 
was  no  time  or  opportunity  for  nice  calculations  as  to  whether  all  or 
a  part  of  the  cotton  should  be  sold.  The  margin  was  rapidly  dimin- 
ishing— it  seemed  but  a  question  of  a  few  moments  when  the  last  dol- 
lar would  disappear  and  it  was  clearly  within  the  defendant's  rights 
to  sell  the  entire  property  and  save  what  was  possible  from  the  wreck. 
It  is  evident  from  the  correspondence  that  the  defendant  hoped  and 
expected  that  the  plaintiff  would  make  the  necessary  deposit  and  that 
extreme  measures  would  not  be  necessary.  The  unexpected  drop  in 
the  market  so  changed  the  situation  that  the  defendant  was  justified 
in  taking  prompt  action  for  its  protection.  The  account  between  the 
parties  shows  that  the  margin  had  become  so  small  at  the  time  the  sale 
was  ordered  that  common  prudence  compelled  the  defendant  to  act. 

The  calculations  of  the  court  based  upon  the  time  of  the  sale  and  the 
ruling  prices  at  that  hour  were  most  carefully  made  and  the  direction  of 
a  verdict  in  favor  of  the  plaintiff  for  $315  was  all  the  plaintiff  had  a 
right  to  expect.  This  amount  was  reached  by  holding  the  defendant  to 
the  strictest  accountability  in  making  a  private  instead  of  a  public  sale, 
and,  after  the  jury  had  answered  the  questions  in  favor  of  the  defend- 
ant a  verdict  for  a  larger  sum  could  not  have  been  logically  directed. 

There  was  no  error  in  sustaining  the  objection  to  the  question  pro- 
pounded to  the  plaintiff  "whether  any  new  contract  was  made  between 
vou  and  Phelan  after  Phelan  came."  The  court  allowed  the  plaintiff 
great  latitude  in  stating  everything  that  was  said  by  him  or  Phelan. 
The  above  question  was  asked  after  the  court  had  permitted  the  plaintiff 
in  rebuttal  to  restate  the  conversation  with  Phelan.  After  having  ex' 
hausted  himself  as  to  what  was  said  it  was  clearly  incompetent  for 
him  to  characterize  the  testimony.  Whether  a  new  contract  was  made 
was  a  question  for  the  jury  and  not  for  the  plaintiff  to  answer. 


Digitized  by  VjOOQIC 


526  67  C.  C.  A.  BBP0RT8. 

There  was  no  error  in  sustaining  the  objections  to  the  questions 
asked  of  the  witness  King  as  to  what  quotations  he  saw  registered  on 
the  blackboard  in  the  plaintiff's  office  on  February  9th.  In  the  absence 
of  proof  to  show  that  the  posting  was  correct  and  that  all  quotations 
received  were  posted,  the  testimony  was  inadmissible,  and,  in  any 
event,  it  was  immaterial.  The  important  fact  to  be  ascertained  was  not 
what  was  posted,  but  what  was  actually  sent  and  actually  received. 
Upon  this  question  the  evidence  was  very  full  and  complete. 

Other  propositions  are  argued  which  do  not  seem  to  be  embraced 
in  the  pleadings  or  presented  by  the  assignments  of  error.  Exceptions 
to  a  refusal  to  set  aside  the  verdict  present  no  question  reviewable  in 
this  court.  Morning  Journal  v.  Rutherford,  51  Fed.  513,  2  C.  C.  A. 
354.  16  L.  R.  A.  803.  It  suffices  to  say  that  we  have  examined  the 
record  with  care  and  find  therein  no  error  which  warrants  a  reversal  of 
the  judgment. 

The  judgment  is  affirmed. 


(135  Fed.  52.) 

DOLLE  V.  CASSELL  et  al. 

YORK  MFG.  CO.  v.  SAMB. 

(Circuit  Ck>urt  of  Appeals,  Sixth  Circuit    January  26,  1905.) 

Nos.  1.352,  1,353. 

BaRKBUPTOT— CONDITIONAX   SALES— VaLIDITT  OF  LlEN    UN  DEB  OhIO   STATUTE- 

Under  Rev.  St  Ohio,  (  4155-2,  which  provides  that  conditional  sales  of 
chattels,  under  which  delivery  has  heen  made,  ^all  be  void,  unless  re- 
corded, as  against  '*all  subsequent  purchasers  and  mortgagees  in  good 
faith  and  creditors,"  as  such  provision  is  to  be  construed  under  the  rules 
of  decision  laid  down  In  analogous  eases  by  the  Supreme  Coiu^  of  the 
state,  a  reservation  of  title  in  such  a  contract  which  had  not  been  filed  at 
the  time  of  the  bankruptcy  of  the  purchase  is  void,  as  against  his  cred- 
itors, whether  their  claims  arose  before  or  after  the  contract  was  made. 

Appeals  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  Ohio. 

Louis  J.  Dolle  and  Constant  Southworth,  for  appellants  Louis  J. 
Dolle  and  the  York  Mfg.  Co. 

Waight  &  Moore,  for  Waight  and  Ames. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

SEVERENS,  Circuit  Judge.  These  appeals  were  taken — ^the  first 
by  the  assignee  of  a  creditor,  the  second  by  a  mortgagee  of  the  bank- 
rupt, the  Mt.  Vernon  Ice,  Coal  &  Milling  Company — from  an  order 
made  by  the  District  Court  on  June  8,  1904,  declaring  the  rights  of 
the  creditors  and  of  the  mortgagee,  and  directing  the  distribution  of  the 
assets.  The  subject-matter  of  these  several  appeals  are  so  interrelated 
that  it  is  expedient  to  consider  them  together. 

The  Mt.  Vernon  Ice,  Coal  &  Milling  Company  is  a  corporation  or- 
gfanized  under  the  laws  of  Ohio  and  had  engaged  in  business  at  Mt, 
Vernon,  in  that  state.  Desiring  to  secure  some  icemaking  machinery, 
it  entered  into  a  written  contract  with  the  appellant  the  York  Manufac- 
turing Company  for  a  supply.    This  contract  was  concluded  Octo- 
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ber  27,  1902,  and  provided  that  the  vendor  should  supply  the  machinery 
and  set  it  up  in  readiness  for  operation  in  the  plant  of  the  Mt.  Vernon 
Ice,  Coal  &  Milling  Company  for  the  sum  of  $7,375,  to  be  paid  in  in- 
stallments.    There  was  in  the  contract  this  stipulation: 

"It  is  further  expressly  agreed  that  the  title  to  and  ownership  of  the  ma- 
chinery, apparatus  or  plant  herein  contracted  for  shall  remain  in  the  York 
Manufacturing  CJompany  until  the  entire  purchase  price  agreed  to  be  paid, 
•    •    •    shall  be  actually  paid  in  cash." 

And  there  was  given  the  right  to  the  vendor  to  enter  the  premises  of 
the  vendee  and  remove  the  property  in  case  of  default.  Twenty-five 
per  cent,  only  of  the  price  of  the  machinery  was  ever  paid.  It  was  part 
of  the  stipulation  of  the  contract  that  the  vendee  was  to  erect  the  build- 
ing and  make  it  ready  for  the  reception  of  the  machinery.  This  con- 
tract was  never  filed  as  required  by  the  statute  of  Ohio  relating  to  condi- 
tional sales,  hereinafter  referred  to.  Four  persons  named,  William 
Mild,  William  E.  Mild,  Charles  L.  Mild,  and  Elizabeth  Klinkel,  were 
the  principal  stockholders  of  the  Mt.  Vernon  Ice,  Coal  &  Milling 
Company.  The  company  was  short  of  funds  wherewith  to  progress  in 
its  operations.  It  had  bought  a  lot  on  which  it  was  erecting  its  build- 
ing or  buildings,  and  given  back  to  its  grantor  a  mortgage  thereon  for 
$1,000  of  the  purchase  money.  The  title  to  this  lot  then  stood  in  the 
name  of  William  Mild.  In  order  to  secure  means  to  carry  on  the  busi- 
ness of  the  company,  the  Milds  applied  to  Waight  and  Ames — the 
former  being  a  stockholder — to  assist  in  raising  money  by  lending  their 
credit  as  sureties  on  notes  to  be  given  for  loans.  Thereupon  the  fol- 
lowing agreement  was  made : 

*This  agreem^it,  made  and  concluded  this  Ist  day  of  November,  A.  D.  1902. 
by  and  between  J.  B.  Waight  and  Ben  Ames,  parties  of  the  lirst  part,  and 
The  Mount  Vernon  Ice,  Coal  &  Milling  Company,  William  Mild,  William  E. 
Mild,  Charles  L.  Mild  and  Elizabeth  Klinkel,  parties  of  the  second  part,  wit- 
nesseth  that, 

''Whereas,  the  said  The  Mount  Vernon  Ice,  Coal  &  Milling  Company,  Wil- 
liam Mild,  William  E.  Mild,  Charles  L.  Mild,  as  stockholders  thereof,  are 
engaged  in  the  business  of  conducting  a  flouring  mill  and  are  erecting  an  arti- 
ficial ice  and  cold  storage  plant  in  Mount  Vernon,  Ohio,  and  expect  to  conduct 
the  business  of  a  flouring  mill,  the  manufacture  and  sale  of  artificial  ice,  and 
a  cold  storage  plant,  and, 

"Whereas,  said  parties  have  already  Invested  therein  about  $12,000.00,  and 
it  will  be  required  and  become  necessary  to  complete  said  artificial  ice  and 
cold  storage  plant,  to  obtain  a  line  of  credit  for  about  the  sum  of  $10,000.00, 
and  they  are  desirous  of  borrowing  said  sum,  or  as  much  thereof  as  may  be 
necessary  to  complete  said  plant. 

"Now,  therefore,  said  first  parties,  J.  B.  Waight  and  Ben  Ames,  agree  to 
sign  as  security  for  said  The  Mount  Vernon  Ice,  Coal  &  Milling  Company  to 
such  persons  or  banks  as  loans  may  or  can  be  made  from,  for  said  company 
for  sums  not  to  exceed  $10,000.00  in  the  aggregate,  and  continue  as  such  se- 
curity and  carry  said  loan  for  a  period  of  not  to  exceed  two  (2)  years,  upon 
the  following  terms : 

"First.  Said  William  Mild,  William  E.  Mild  and  Charles  L.  Mild  are  to 
satisfy  said  first  parties  that  they  have  already  invested  the  sum  of  $12,000.00 
in  said  business,  and  that  said  business  is  free  from  indebtedness. 

"Second.  Said  second  parties  are  to  elect  said  first  parties  directors  of  said 
The  Mount  Vernon  Ice,  Coal  &  Milling  Company,  they  two  with  two  of  said 
Milds  to  constitute  the  board  of  directors  of  said  company,  and  place  their 
stock  in  said  compauy  in  the  hands  of  a  trustee  to  be  voted  by  said  trustee 
for  the  re-election  of  said  first  parties  as  directors  of  said  company  for  and 
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until  all  the  loans  upon  which  first  parties  are  security,  are  paid  and  satisfied 
in  full. 

"Third.  First  parties  are  to  be  ^ven  a  first  lien  upon  all  the  property,  both 
real  and  personal,  of  said  The  Mount  Vernon  Ice,  Coal  &  Milling  Company 
as  security  to  indemnify  them  from  any  and  all  liability  Incurred  by  them  on 
account  of  their  becoming  security  for  said  company,  or  stockholders  therein. 

**Fourth.  In  the  event  of  the  property  of  the  said  The  Mount  Vernon 
Ice,  Coal  &  Milling  Company,  not  being  sufficient  to  pay  any  and  all  of  the 
indebtedness,  upon  which  said  first  parties  have  become  liable  as  security 
therefor  under  this  agreement,  then  Elizabeth  Kllnkel,  one  of  second  parties 
to  this  agreement,  agrees  that  she  will  pay  any  of  said  liabilities  that  said 
property  of  said  The  Ice,  Coal  &  Milling  Company  is  not  sufficient  to  pay,  and 
save  and  protect  said  first  parties  from  any  liability  by  reason  of  becoming 
security  as  aforesaid  for  said  The  Mount  Vernon  Ice,  Coal  &  Milling  Com- 
pany. 

"Fifth.  William  Mild,  William  E.  Mild  and  Charles  L.  Mild  agree  that  they 
will  give  their  services  to  the  work  of  said  The  Mount  Vernon  Ice,  Coal  & 
Milling  Company  until  any  and  all  liabilities  upon  which  said  first  parties 
have,  or  may  hereafter  be<x>me  security  for  said  The  Mount  Vernon  Ice,  Coal 
&  Milling  Company  shall  be  paid  and  charged  in  full,  or  said  first  parties  re- 
leased therefrom,  and  that  they  will  hot  make  a  charge  against  said  The 
Mount  Vernon  Ice,  Coal  &  Milling  Company  for  said  work,  or  draw  there- 
from to  exceed  |15.00  per  week,  each,  for  said  services  until  they  and  all  loans 
upon  which  first  parties  are  liable,  are  paid  in  full. 

"Sixth.  Said  second  parties  agree  to  pay  said  first  parties  as  a  considera- 
tion for  becoming  security  for  them  as  aforesaid,  in  addition  to  paying  the 
Interest  upon  said  loans,  the  sum  of  $1,500.00. 

"Seventh.  It  is  understood  and  agreed  that  for  and  during  the  time  said 
first  parties  are  liable  as  security  for  The  Mount  Vernon  Ice,  Coal  &  Milling 
Company,  upon  any  of  said  obligations,  they  are  to  have  control  of  said  com- 
pany and  the  services  of  William  Mild,  William  E.  Mild  and  Charles  L.  Mild 
therein,  and  upon  the  payment  of  said  loans,  and  a  release  and  discharge  of 
first  parties  from  any  and  all  of  said  liabilities,  then  said  first  parties  agree 
to  turn  over  to  said  The  Mount  Vernon  Ice,  Coal  &  Milling  Company  and 
said  Milds,  all  control  of  said  property  and  all  rights  or  interest  that  they 
may  have  therein. 

'In  witness  whereof,  the  parties  liave  hereunto  set  their  hands  and  seals 
the  day  and  year  above  set  forth.  William  Mild. 

"William  E.  Mild. 
"Charles  L.  Mild. 
"Elizabeth  KlinkeL'' 

A  mortgage  without  date  was  made  on  the  same  day,  November  1, 
1902,  by  William  Mild,  on  the  lot  above  mentioned,  to  Waight  and 
Ames,  conditioned  for  their  indemnification  for  becoming  sureties  as 
contemplated  by  their  agreement.  This  mortgage  was  not  recorded 
until  July  16,  1903,  on  which  day  the  Mt.  Vernon  Ice,  Coal  &  Milling 
Company  made  a  general  assignment  for  the  benefit  of  its  creditors. 
After  giving  the  mortgage  just  mentioned,  but  on  the  same  day,  Wil- 
liam Mild  executed  a  deed  of  the  lot,  intending  to  convey  it  to  the  com- 
pany, but,  as  is  said,  by  mistake,  the  names  of  Waight  and  Ames  were 
inserted  as  grantees.  In  their  petition  they  offer  to  surrender  to  the 
bankrupt  all  claims  under  this  deed.     The  deed  was  never  recorded. 

At  the  date  of  the  agreement,  November  1,  1902,  no  part  of  the  ma- 
chinery had  come  to  the  possession  of  the  ice,  coal,  and  milling  com- 
pany ;  but  it  began  to  arrive  in  January,  and  was  finally  installed  in  the 
plant  two  or  three  months  later. 

After  the  agreement  above  set  forth,  of  Waight  and  Ames,  five  notes 
were  made  and  used,  amounting  in  all  to  $10,000.     Some  were  signed 
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by  the  bankrupt  and  Waight  and  Ames;  others  were  signed  bv  the 
Milds  and  by  Waight  and  Ames,  and  not  by  the  bankrupt,  ^aight 
and  Ames  paid  one  of  the  notes  not  signed  by  the  bankrupt,  given  for 
$1,000,  about  February  1,  1903.  The  rest  remain  unpaid.  On  July 
22,  1903,  a  petition  by  creditors  for  an  adjudication  of  bankruptcy 
was  filed  against  the  Mt.  Vernon  Ice,  Coal  &  Milling  Company,  and 
on  December  11,  1903,  the  adjudication  was  made.  The  claims  proved 
amount  to  $37,000.  The  property  of  the  bankrupt  has  been  sold,  and 
realized  $5,100.  Soon  after  the  adjudication  of  bankruptcy,  the  York 
Manufacturing  Company  filed  an  intervening  petition,  setting  forth 
the  terms  on  which  they  sold  the  machinery  to  the  bankrupt,  alleging 
the  default  in  payment,  and  praying  that  they  might  be  allowed  to  enter 
the  premises  and  remove  the  machinery  therefrom.  This  petition  was 
resisted  by  the  creditors.  A  little  later  Waight  and  Ames  filed  their 
intervening  petition,  setting  up  their  mortgage,  alleging  that  they 
had  no  knowledge  of  the  contract  with  the  York  Manufacturing  Com- 
pany at  the  time  of  taking  their  mortgage,  and  praying  that  they  be 
given  precedence  over  the  York  Manufacturing  Company. 
Section  4155-2,  Rev.  St.  Ohio,  provides  as  follows : 

"In  all  cases  where  any  personal  property  shall  be  sold  to  any  person,  to 
be  paid  for  in  whole  or  in  part  in  installments,  or  shall  be  leased,  rented,  hired 
or  delivered  to  another  on  condition  that  the  same  shall  belong  to  the  person 
purchasing,  leasing,  renting,  hiring,  or  receiving  the  same  whenever  the 
amount  paid  shall  be  a  certain  sum,  or  the  value  of  such  property,  the  title 
to  the  same  to  remain  in  the  vendor,  lessor,  renter,  hirer  or  deliverer  of  the 
same,  until  such  sum  or  the  value  of  such  property  or  any  part  thereof  shall 
have  been  paid,  such  condition,  in  regard  to  the  title  so  remaining  until  such 
payment,  shall  be  void  as  to  all  subsequent  purchasers  and  mortgagees  in 
good  faith,  and  creditors,  unless  such  condition  shall  be  evidenced  by  writing, 
signed  by  the  purchaser,  lessee,  renter,  hirer  or  receiver  of  the  same  and  also 
a  statement  thereon,  under  oath,  made  by  the  person  so  selling,  leasing  or 
delivering  any  property  as  herein  provided,  his  agent  or  attorney,  of  the 
amount  of  the  claim,  or  a  true  copy  thereof,  with  an  affidavit  that  the  same 
is  a  copy,  deposited  with  the  clerk  of  the  township  where  the  person  signing 
the  instrument  resides  at  the  time  of  the  execution  thereof,  if  a  resident  of 
the  state,  and  if  not  such  resident,  then  with  the  clerk  of  the  township  in 
which  such  property  is  sold,  leased,  rented,  hired  or  delivered  is  situated  at 
the  time  of  the  execution  of  the  instrument ;  but  when  the  person  executing 
the  instrument  is  a  resident  of  a  township  in  which  the  office  of  county  re- 
corder is  kept,  or  when  he  is  a  non-resident  of  the  state,  and  the  property  is 
within  such  township,  the  instrument  shall  be  filed  with  the  county  recorder ; 
and  the  officer  receiving  any  such  instrument  shall  proceed  with  the  same 
in  all  resx>ects  as  be  is  required  to  do  by  section  tour  thousand  one  hundred 
and  fifty-two  of  the  Revised  Statutes  of  Ohio,  and  shall  receive  the  same  fees 
as  are  allowed  by  law  for  similar  services  in  other  cases." 

The  referee  held  that  the  mortgage  of  Waight  and  Ames  was  a  valid 
lien  on  all  the  bankrupt's  property,  including  the  machinery  furnished 
by  the  York  Manufacturing  Company,  subject  to  the  mortgage  on  the 
lot  for  $1,000  purchase  money,  and  that  the  York  Manufacturing  Com- 
pany had  no  Uen  on  the  machinery,  but  was  a  general  creditor  only. 
On  petition  for  review,  the  District  Court  reversed  this  ruling,  and  held 
that  the  mortgage  of  Waight  and  Ames  did  not  cover  the  machinery 
supplied  by  the  York  Manufacturing  Company,  but  that  the  latter  com- 
pany had  no  lien  thereon  as  against  general  creditors ;  that  the  mort- 
gage of  Waight  and  Ames  was  a  valid  lien  on  the  rest  of  tfie  property, 
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subject  to  the  purchase-money  mortgage  on  the  lot;  that  Waight  and 
Ames  were  not  creditors,  except  as  to  the  $1,500  for  becoming  sure- 
ties, but  that  they  might  prove  the  debts  of  the  creditors  who  held  the 
notes  on  which  they  were  sureties,  if  those  creditors  failed  to  do  so,  and 
be  subrogated  to  the  rights  of  said  creditors  to  the  extent  that  they 
have  paid  or  may  pay  any  balance  due  on  said  notes  after  applying  the 
surplus  of  the  proceeds  of  the  real  estate  after  the  purchase-money 
mortgage  had  been  paid;  and  that  "the  entire  $10,000  of  the  notes 
secured  by  said  Waight  and  Ames  is  included  in  this  right" 

The  District  Court  held  that  the  mortgage  of  Waight  and  Ames  was 
subordinate  to  the  lien  of  the  York  Manufacturing  Company  on  the 
machinery,  upon  the  ground  that  no  part  of  it  had  been  placed  upon 
the  grounds  of  the  bankrupt  until  two  months  after  the  making  of 
the  mortgage  to  Waight  and  Ames.  And  Waight  and  Ames  have  not 
appealed.  But  as  above  stated,  the  court  granted  them  leave  to  prove 
the  claims  of  the  holders  of  the  obligations  on  which  they  were  sure- 
ties, provided  the  holders  did  not  themselves  prove  them,  and  this 
right  of  subrogation  was  extended  in  respect  to  the  whole  $10,000. 
.  But  this  gave  the  right  to  prove  such  claims  only  as  belonged  to  those 
creditors  and  were  provable  by  them,  and  not  any  claim  of  Waight 
and  Ames.  One  note,  representing  $1,000,  had  been  paid  five  months 
or  more  before  the  bankruptcy  proceedings,  and  could  not,  therefore, 
be  proved  as  a  claim  of  the  holders  of  the  notes,  though  it  might  be 
established  as  a  general  claim  by  Waight  and  Ames. 

Under  the  provisions  of  section  4165-2,  Rev.  St.  Ohio,  above  set 
forth,  the  agreement  for  the  retention  of  the  title  of  the  machinery  sold 
by  the  York  Manufacturing  Company  until  payment  of  the  purchase 
price  was  void  as  to  creditors,  unless  filed  as  there  required.  The  con- 
tract was  never  filed,  and  that  property,  together  with  the  other  prop- 
erty of  the  bankrupt,  has  been  seized  by  the  court  in  bankruptcy.  The 
question  arising  on  the  intervening  petition  of  the  York  Manufacturing 
Company  is  whether  the  petitioner  is  entitled  to  recover  the  machinery 
sold  to  the  bankrupt,  or  its  proceeds,  by  virtue  of  the  reservation  con- 
tained in  the  contract  of  sale.  In  the  case  entitled  In  re  F.  B.  Shuster 
Co.,  134  Fed.  43,  which  came  here  from  the  Western  District  of 
Kentucky  we  held  that,  under  the  settled  law  of  Kentucky,  such 
an  unfiled  contract  for  a  conditional  sale  was  valid  between  the 
parties,  and  as  against  subsequent  mortgagees  or  purchasers  with 
notice,  and  as  against  creditors,  except  those  who  became  creditors 
subsequent  to  the  unfiled  contract,  and  without  notice  thereof.  And 
we  further  held  that,  subject  to  the  satisfaction  of  the  claims  of  such 
subsequent  creditors,  the  vendor  in  the  contract  of  sale  was  entitled 
to  enforce  in  the  bankruptcy  court  the  lien  reserved.  Contrary  to  the 
construction  given  to  the  Kentucky  Statute  in  respect  to  the  filing  of 
such  instruments,  the  Supreme  Court  of  Ohio  apparently  holds  that, 
under  the  statute  of  that  state  relating  to  the  filing  of  chattel  mort- 
gages, an  unfiled  mortgage  is  void  as  to  all  creditors,  whether  prior 
or  subsequent,  without  regard  to  notice,  who  secure  a  lien  upon  the 
property  before  the  mortgage  is  filed.  Bloom  v.  Noggle,  4  Ohio  St. 
45;  Building  Association  v.  Clark,  43  Ohio  St.  427,  2  N.  E.  846'; 
Hanes  v.  Tiffany,  25  Ohio  St.  649 ;  Kilboume  v.  Fay,  29  Ohio  St.  264, 
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23  Am.  Rep.  741 ;  Bercaw  v.  Cockerill,  20  Ohio  St.  163.  While  we 
do  not  find  that  the  statute  of  Ohio  requiring  the  filing  of  contracts  of 
conditional  sales  of  chattels  has  been  construed  by  the  Supreme  Court 
of  the  state,  we  have  no  reason  for  supposing  that  "creditors"  under 
the  latter  statute  are  not  the  same  as  the  persons  described  by  that  term 
as  the  persons  against  whom  such  instruments  are  void  in  the  statute 
relating  to  unfiled  chattel  mortgages. 

In  the  case  entitled  In  re  Shirley,  112  Fed.  301,  50  C.  C.  A.  252, 
which  came  here  from  Ohio,  we  had  occasion  to  consider  its  chattel- 
mortgage  statute,  and  the  decisions  of  the  Supreme  Court  of  the  state 
concerning  its  construction;  and,  with  reference  to  the  word  "credit- 
ors," we  were  led  to  the  conclusion  stated  by  Judge  Day  in  the  opinion 
of  the  court  as  follows : 

"While  this  term  is  used  without  limitation  in  the  statute  as  constmed  by 
the  Ohio  Supreme  Court,  it  means  such  creditors  as  have  fastened  upon  the 
property  before  the  filing  of  the  mortgage.  All  other  creditors  must  assail 
tlie  security  for  fraud,  in  order  to  defeat  the  preference.  The  cases  cited  hold- 
ing a  contrary  doctrine  are  from  states  with  different  statutes,  or  where  the 
Supreme  Court  has  given  a  different  construction  to  a  similar  statute." 

But  in  the  case  we  now  have  before  us,  the  conditional  contract  of 
sale  had  not  been  filed  when  the  vendor  was  adjudicated  a  bankrupt, 
and  the  question  now  is  whether  the  reservation  in  the  unfiled  condi- 
tional sale  is  valid  as  against  the  trustee  who  now  represents  the  cred- 
itors. The  Supreme  Court  of  Ohio  construes  the  statutory  provision 
regarding  unfiled  mortgages,  so  far  as  relates  to  creditors,  to  extend 
its  protection  to  the  antecedent  creditors  of  the  mortgagor,  and  not  to 
those  only  who  became  such  while  the  mortgage  remained  unfiled. 
And  that  court  further  holds  that  creditors  do  not  lose  the  right  to 
have  recourse  to  the  property  covered  by  an  unfiled  mortgage  by  the 
conveyance  of  such  property  by  the  mortgagor  to  a  trustee  for  the 
benefit  of  creditors,  but  that  such  right  may  be  asserted  and  worked 
out  while  the  property  is  in  the  hands  of  the  trustee;  likening  the 
assignment  upon  a  trust  to  appropriate  the  property  to  the  claims  of 
creditors  to  a  judicial  seizure  for  that  purpose.  Hanes  v.  Tiffany,  25 
Ohio  St.  549.  And  in  a  later  case  it  was  held  that  where  the  mort- 
gagor of  an  unfiled  mortgage  dies,  and  his  estate  comes  under  the 
jurisdiction  of  the  probate  court,  the  creditors  may  in  that  court  claim 
the  privilege  g^ven  them  by  the  statute,  and  that  the  executor  was  bound 
to  protect  their  rights  against  the  mortgagee.  Kilbourne  v.  Fay,  29 
Ohio  St.  264,  23  Am.  Rep.  741.  This  holding  is  in  accord  with  our 
own  decision  in  the  case  of  F.  B.  Shuster,  supra,  for  the  status  of  the 
property  of  a  deceased  person  is  in  this  respect  quite  similar  to  that  of 
the  estate  of  a  bankrupt  in  the  possession  of  the  court  for  administra- 
tion. Inasmuch  as  the  seizure  of  the  court  of  bankruptcy  operates  as 
an  attachment,  and  an  injunction  for  the  benefit  of  all  persons  having 
interests  in  the  bankrupt's  estate,  as  said  in  Mueller  v.  Nugent,  181 
U.  S.  1,  22  Sup.  Ct.  269,  46  L.  Ed.  405,  and  by  this  court  in  the  F.  B. 
Shuster  Co.  Case,  we  see  no  reason  why  the  creditors  of  this  bank- 
rupt's estate  should  not  be  allowed  the  privilege  which  they  had  against 
the  right  claimed  under  the  reservation  in  the  conditional  sale  of  the 
York  Manufacturing  Company. 
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The  machinery  and  real  estate  have  been  separately  sold.  The  real 
estate,  sold,  as  we  suppose,  subject  to  the  purchase-money  mortgage, 
brought  only  $50,  and  the  machinery  $5,050 ;  but  the  proceeds  stand  in 
the  same  plight  as  did  the  property  prior  to  the  sale,  so  far  as  the  rights 
of  parties  are  concerned.  The  court  and  the  parties  have  treated  the 
machinery  as  severable,  and  not  as  fixtures  of  the  realty.  We  shall 
act  upon  the  presumption  that  this  was  its  character. 

There  are  several  minor  questions  discussed  in  the  brief  of  counsel, 
which  we  do  not  think  it  necessary  to  consider.  Waight  and  Ames  not 
having  appealed,  the  conclusions  we  have  expressed  lead  to  the  same 
result  as  that  effected  by  the  order  of  the  lower  court,  which  must 
therefore  be  affirmed.  The  costs  of  this  court  will  be  paid  by  the  ap- 
pellants. 


(135  Fed.  58.) 

KEWANEB  MFG.  CO.  et  al.  ▼.  LEIGH. 

(Circuit  Court  of  Appeals,  Serenth  Circuit    January  3,  1905.) 

No.  1,085. 

IlfJUNCTION—RESTBAININO  PROSECUTION  OF  ACTION  AT  LAW— GROUNDS. 

The  defendEDt  in  an  action  at  law  by  a  corporation  for  money  had  and 
received,  who  is  severally  liable  with  another  person,  not  sued,  for  the 
debt,  is  not  entitled  to  enjoin  the  action,  and  remove  the  litigation  into 
a  court  of  equity,  on  allegations  that  his  co-debtor  is  the  principal  stock- 
holder in  plaintiff  corporation,  that  It  is  indebted  to  him,  and  he  in  turn 
is  Indebted  to  defendant,  In  order  that  the  several  accounts  may  be  ad- 
Justed,  and  defendant  enabled  to  establish  an  equitable  set-off,  where  it 
is  not  alleged  that  such  other  person  is  insolvent,  since  the  other  stodi:- 
holders  are  entitled  to  have  the  debt  due  the  corporation  collected,  and 
cannot  be  compelled  to  await  the  adjustment  of  equities  between  the 
debtors. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
em  District  of  Dlinois. 

The  bill  was  by  the  api>ellee,  a  citizen  of  the  State  of  Illinois,  against  the 
appellant  the  Kewanee  Manufacturing  Company,  a  citizen  of  the  State  of 
New  Jersey,  and  appellant  Laugblin,  said  in  the  bill  to  sometimes  claim  his 
citizeuHhip  in  Missouri,  and  sometimes  in  Illinois,  to  restrain  appellants  from 
prosecuting  a  certain  action  at  law,  brought  by  the  Kewanee  Manufacturing 
Company  against  appellee,  In  the  Circuit  Court  of  the  United  Stattes,  for  the 
Northern  District  of  Illinois,  to  recover  the  sum  of  seven  thousand  dollars, 
with  interest;  and  resulted  in  an  interlocutory  decree  ordering  an  Injunc- 
tion, as  prayed  for  in  the  bilL  From  this  interlocutory  decree  the  appeal  is 
prostHjuted. 

The  motion  for  Interlocutory  decree  was  heard  upon  the  bill,  answer  and 
replication.  The  bill  avers  that  in  the  month  of  November,  1898,  the  defend- 
ant, Laughlin,  was  president,  general  manager  and  chief  officer  in  control  of 
said  Kewanee  Manufacturing  Company,  and  said  Laughlin  was  interested  in 
what  was  known  as  the  Noonday  Mining  Properties  in  the  State  of  Oregon; 
that  for  the  purpose  of  developing  said  properties,  Laughlin,  in  said  month 
of  November.  1808,  agreed  to  advance  George  J.  Atkins  and  George  B.  Milll- 
gnn,  for  the  development  of  said  mining  properties  in  the  State  of  Oregon, 
the  sum  of  ten  thousand  five  hundred  dollars;  that  Laughlin  requested  ap- 
pellee to  receive  said  moneys  i;rom  him,  the  said  Laughlin,  and  forward  the 
same  to  George  J.  Atkins  and  George  E.  Mllligan,  doing  business  under  the 
firm  name  of  Atkins  and  Mllligan,  who  were  representing  LaughUn  in  the 
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deTelopment  of  said  mining  property  In  said  State  of  Oregon;  that,  In  pur* 
snance  to  said  request,  Laughlln  did  deliver  to  appellee,  on  or  about  the 
fourteenth  day  of  December,  1898,  the  sum  of  fifteen  hundred  dollars,  and  on 
or  about  the  ninth  day  of  May,  1899,  the  further  sum  of  about  fifteen  hundred 
dollars,  and  on  or  about  June  seventh,  1899,  the  further  sum  of  fifteen  hundred 
dollars,  and  on  or  about  July  eighteenth,  1899,  the  further  sum  of  twenty- 
five  hundred  dollars;  all  of  which  said  sums  were  received  by  appellee,  at 
the  request  of  Laughlin,  and  In  pursuance  of  his  agreement  with  said  Atkins 
and  Milligan  for  the  development  of  said  mining  properties  in  the  State  of 
Or^on,  and  were  by  appellee  turned  over  to  Atkins  and  Milligan  for  the  use 
and  benefit  of  Laughlin,  in  said  mining  properties  in  the  State  of  Oregon. 

That  the  said  moneys  so  delivered  to  appellee,  to  be  transmitted  to  the 
said  Atkins  and  Milligan,  for  the  use  and  benefit  of  Laughlin,  were  in  the 
form  of  checks  drawn  by  the  Kewanee  Manufacturing  Company ;  that  Laugh- 
lin was  then  and  now  the  president,  general  manager,  and  chief  executive 
officer  of  the  said  Kewanee  Manufacturing  Company ;  and  that  said  Kewanee 
Manufacturing  Company  was  organized  in  or  about  the  year  1898,  with  a 
capital  stock  of  seventeen  thousand  one  hundred  dollars,  divided  into  seven- 
teen thousand  one  hundred  shares,  of  the  par  value  of  one  dollar  each ;  which 
said  checks  were  signed  by  the  treasurer  of  said  Kewanee  Manufacturing 
Company,  and  countersigned  by  Laughlin  as  the  general  manager  thereof. 

That  on  the  first  day  of  November,  1898,  and  thence  hitherto,  the  said 
Kewanee  Manufacturing  Company  was  indebted  to,  and  has  remained  in- 
debted to  Laughlin,  in  the  sum  of  more  than  fifteen  thousand  dollars,  and 
that  said  Kewanee  Manufacturing  Company  has  sustained  no  loss  or  damage 
whatsoever  by  reason  of  the  execution  and  delivery  of  said  checks  by  Laugh- 
lin to  appellee  for  the  purposes  aforesaid,  and  that  Laughlin  alone  caused  the 
commencement  of,  and  is  prosecuting  tlie  suits  at  law  hereinafter  stated 
against  appellee,  in  the  name  of  said  Kewanee  Manufacturing  Company  for 
the  sole  purpose  of  preventing  appellee  from  setting  out  and  making  the 
defense  in  an  action  at  law  that  said  moneys  were  in  fact  obtained  by  Laugh- 
lin from  said  Kewanee  Manufacturing  Company  to  be  used  and  were  used, 
for  his  own  purposes  and  that  appellee  is  not  in  equity  and  good  conscience 
liable  to  said  Kewanee  Manufacturing  Company  therefor. 

That  Laughlin,  on  the  first  day  of  November,  1898,  and  thence  hitherto,  has 
owned,  in  his  own  right  and  name,  more  than  twelve-seventeenths  of  the  en- 
tire capital  stock  of  the  said  Kewanee  Manufacturing  Company. 

That  the  said  Laughlin  caused  said  company  to  be  incorporated  on  or  about 
the  tenth  day  of  June,  1898,  and  ever  since  its  Incorporation  has  absolutely 
controlled  its  policy  and  the  conduct  of  its  corporate  affairs,  selected  Its 
board  of  directors,  has  been  the  principal  owner  of  its  stock,  and  in  absolute 
control  of  the  disbursement  of  its  money. 

That  in  the  year  1899,  Laughlin,  acting  for  the  Kewanee  Manufacturing 
Company,  sold  and  conveyed  all  of  the  assets,  property,  business  and  good 
will  of  the  said  Kewanee  Manufacturing  Company,  prior  to  June  tenth,  1899 ; 
that  the  proposition  for  said  sale  was  in  the  name  of  Laughlin,  and  that 
Laughlin  caused  formal  execution  of  papers  ratifying  said  sale  to  be  made 
and  delivered  to  the  vendee;  and  that  from  and  after  said  tenth  day  of 
June,  1899,  said  Kewanee  Manufacturing  Company  has  not  been  engaged  in 
any  business  for  which  it  was  incorporated,  so  far  as  appellee  shows  or  can 
ascertain. 

That  in  the  year  1899,  Laughlin  informed  appellee  that,  in  pursuance  to 
said  sale  of  the  good  will  and  assets  of  said  Kewanee  Manufacturing  Com- 
pany, said  Kewanee  Manufacturing  Company  had  gone  out  of  business,  and 
that  its  entire  capital  stock  was  to  be  turned  over  to  the  purchaser  of  the 
good  will  and  assets  of  said  Kewanee  Manuf actiu'ing  Company ;  and 

That  Laughlin  claims  to  own  twenty-seventeenths  of  the  capital  stock  of 
the  said  Kewanee  Manufacturing  Company ;  and  that  the  books  and  records 
of  the  said  Kewanee  Manufacturing  Company  show  that  seven-seventeenths 
of  its  said  capital  stock  other  than  that  held  by  Laughlin  has  been  marked 
**surrendered." 

The  bill  further  avers,  on  information  and  belief,  that  at  the  time  Laughlin 
drew  the  checks,  the  Kewanee  Company  was  indebted  to  Laughlin  in  excess 
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of  such  checks ;  that  Laughlin  ]s  indebted  to  appellee  In  the  sum  of  npwards 
of  ten  thousand  dollars;  that  Laughlin  U  the  sole  executive  officer  of  the 
Kewanee  Company ;  that  since  the  organization  of  the  company,  Laughlin  has 
conducted  his  private  business,  and  deposited  his  private  moneys  in  the  bank 
account  of  the  company,  and  paid  his  private  debts  with  the  moneys  and 
checks  of  the  company,  with  the  knowledge  and  consent  of  the  stockholders 
and  directors  of  the  company. 

The  bill  then  avers  that  suits  have  been  brought  upon  such  checks  in  the 
Circuit  Court  of  Cook  County,  for  the  entire  seven  thousand  dollars;  others 
in  the  Circuit  Court  of  Cook  County  for  the  different  sums  making  np,  in 
the  aggregate,  the  sum  of  seven  thousand  dollars;  and  others  in  the  United 
States  Circuit  Court  for  such  sums — ^more  than  thirty  suits  in  all,  having 
been  brought. 

The  answer  denies  that  appellee  received  the  checks  of  the  Kewanee  Com- 
pany for  the  use  and  benefit  of  Laughlin,  or  to  be  transmitted  to  Atkins  and 
Milligan  for  Laugh lin's  use  and  benefit ;  but  avers  that  in  the  summer  or  fall 
of  the  year  1898,  the  Noonday  Mining  Company  was  a  corporation,  organized 
under  the  laws  of  the  State  of  Illinois,  having  its  chief  office  in  the  city  of 
Chicago,  and  the  appellee  was  and  for  several  years  had  been  its  president 
and  the  chief  officer  in  the  control  of  the  policy  and  affairs  as  well  as  a  large 
shareholder  and  bondholder  of  said  company;  that  Laughlin  was  interested 
in  said  company  as  a  bondholder  only,  having  previously  lost  faith  in  the 
value  of  some  of  its  mining  properties,  as  well  as  in  the  management  of  its 
mining  operations,  which  he  regarded  as  inefficient  and  incompetent,  and  hav- 
ing renounced  his  stockholding  and  practically  severed  his  connection  with  the 
company ;  that  George  J.  Atkins  and  George  B.  Milligan  were  also  interested 
in  said  company  as  bondholders  and  stockholders ;  that  at  the  request  of  the 
appellee,  Laughlin  accompanied  him  to  the  office  of  the  Noonday  Mining  Com- 
pany to  hear  a  report  which  the  said  Atkins  desired  to  make  as  the  result 
of  a  recent  visit  to  said  mines ;  that  there  were  present  at  such  meeting  the 
four  persons  named,  to-wit:  Appellee,  Laughlin,  Atkins  and  Milligan;  that 
among  other  things  done  at  said  meeting,  Atkins  reported  that  he  had  made 
a  careful  investigation  of  the  situation  at  the  mill  and  mines  of  said  com- 
pany, and  had  found  a  large  amount  of  ore  ot  sufficient  value  to  justify  thd 
starting  up  of  the  mill  and  tramway,  but  that  the  mill  and  tramway  needed 
to  be  overhauled  and  repaired,  and  that  this  could  not  be  accomplished  unless 
about  the  sum  of  three  thousand  dollars  was  furnished  to  the  company: 
that  as  a  result  of  the  discussion  which  followed  this  report,  appellee  ex- 
pressed a  strong  desire  to  have  the  mill  and  tramway  put  in  condition  and 
to  have  the  mill  started  at  the  earliest  practicable  date,  and  have  the  ore  to 
which  Atkins  referred,  reduced  and  the  bullion  extracted  from  it;  but  de- 
clared that  his  funds  were  exhausted,  and  that  he  was  unable  to  further 
respond  to  the  company's  necessities;  that  at  the  request  of  said  appellee, 
Laughlin  agreed  to  take  the  responsibility  of  loaning  to  the  appellee  out  of 
the  moneys  of  the  Kewanee  Manufacturing  Company  and  the  American  Brake 
Beam  Company,  the  moneys  needed  for  such  purposes,  provided  the  appellee 
would  execute  and  deliver  to  the  companies  respectively,  his  note  for  each 
sum  of  money  so  loaned,  such  notes  to  bear  interest  at  the  rate  of  six  per 
cent,  per  annum,  and  to  be  payable  on  demand,  and  to  this  appellee  then  and 
there  agreed;  that  between  appellee  and  Laughlin  it  was  then  and  there 
further  agreed  that  in  the  event  of  loss,  Laughlin  would  make  good  to  the 
appellee  one-fourth  of  the  amount  of  such  loans,  and  that  as  t>etween  them 
they  would,  until  said  Atkins  and  Milligan  were  able  to  repay,  divide  eqnally 
their  interest  in  the  proposed  venture,  or  their  share  of  the  loss,  which  was 
one-half  of  the  whole;  that  it  was  agreed  between  appellee  and  Laughlin 
that  in  any  event  as  between  appellee  and  the  company  whose  money  he  might 
borrow  for  that  pun^ose,  the  appellee  should  be  liable  and  responsible  for  the 
whole,  and  as  evidence  thereof  should  make  and  deliver  his  promissory  note 
for  each  and  every  sum  borrowed;  that  in  this  way,  and  in  this  way  only, 
were  any  of  the  moneys  represented  by  the  checks  of  the  Kewanee  Manufac- 
turing Company  referred  to  in  appellee's  bill  of  complaint,  paid  over  to  ap- 
pellee for  the  use  or  benefit,  or  on  account  of  Laughlin. 

The  further  facts  are  stated  in  the  opinion. 
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William  Brace,  for  appellant. 
David  S.  Geer,  for  appellee. 

Before  JENKINS,  GROSSCUP,  and  BAKER,  Circuit  Judges. 

GROSSCUP,  Circuit  Judge,  after  stating  the  facts,  delivered  the 
opinion : 

The  bill  and  answer  taken  together,  show  that  the  moneys  received 
from  the  Kewanee  Company  went  into  a  personal  joint  venture  of 
Laughlin  and  appellee.  Independently  of  the  other  facts  shown,  this 
would  entitle  the  Kewanee  Company  to  recover  in  an  action  at  law 
from  Laughlin  or  appellee,  severally,  as  it  might  choose.  Such  was 
the  purpose  of  the  action  enjoined  by  the  interlocutory  decree. 

It  is  contended,  however,  by  appellee,  that  such  action  was  rightfully 
enjoined  because  (a)  All  the  stock  of  the  Kewanee  Company,  except  that 
held  by  Laughlin,  has  been  surrendered,  thus  making  Laughlin  the 
sole  owner  of  the  company ;  wherefore  appellee  ought  to  be  permitted 
to  set  up  his  equitable  set  off  against  Laughlin.  (b)  That  the  money 
taken  from  the  Kewanee  Company,  was  to  pay  for  the  Kewanee  Com- 
pany's indebtedness  to  Laughlin,  wherefore  it  was  Laughlin's  money, 
and  the  appellee  does  not  owe  the  Kewanee  Company.  And  (c)  at 
the  time  of  the  transaction,  the  Kewanee  Company  owed  Laughlin 
fifteen  thousand  dollars ;  wherefore,  Laughlin  equitably  owing  appellee 
his  proportion  of  the  money  advanced  for  the  mining  venture,  appellee 
ought  to  be  permitted,  equitably,  to  set  oflf  such  proportion  against  the 
Kewanee  Company's  claim. 

The  difficulty  with  the  first  contention — that  Laughlin  is  now  the 
owner  of  all  stock  of  the  Kewanee  Company,  wherefore  appellee  should 
be  permitted  to  equitably  set  oflE  his  claim  against  Laughlin — is,  that 
while  the  bill  simply  charges  that  the  books  and  records  of  the  company 
show  that  the  stock,  other  than  that  held  by  Laughlin,  has  been  marked 
"surrendered,"  the  answer  avers  that  such  surrender  was  simply  a 
turning  in  of  the  stock  for  the  purpose  of  endorsing,  upon  the  certifi- 
cates thereof,  the  distributive  dividends  which  had  been  made  from  time 
to  time  to  the  shareholders  out  of  the  assets  of  the  company.  These 
averments,  taken  together,  show  no  transfer  of  title  either  legal  or 
equitable,  or  of  the  beneficial  interest,  from  the  other  shareholders  to 
Laughlin. 

The  second  contention — that  the  money  involved  in  the  suit  was  taken 
by  Laughlin  to  pay  the  Kewanee  Company's  indebtedness  to  him — re- 
duces itself  to  this :  That  the  Kewanee  Company  has,  in  fact,  no  title 
to  the  money  on  which  the  action  at  law  was  based.  But  this  is  a  de- 
fense clearly  available  to  appellee  in  the  action  at  law. 

The  third  defense — that  the  Kewanee  Company  is  in  fact  indebted 
to  Laughlin,  wherefore  appellee  should  be  permitted  to  set  off  Laugh- 
lin's equitable  liability  on  the  moneys  advanced  against  this  indebted- 
ness— necessarily  rests  on  this  proposition:  That  a  defendant  in  an 
action  at  law,  severally  liable  with  another  not  made  a  defendant  for 
the  moneys  had  and  received  from  the  plaintiff,  may  show  that  the 
other  defendant  has  a  complete  set-off  against  the  claim,  thereby  de- 
feating the  action,  and  leaving  it  to  defendants  to  settle  between  them- 
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selves,  and  according  to  their  own  equities,  the  accounts.  But  this 
implies,  first,  that  before  the  Kewanee  Company  can  enforce  its  plain 
demand  against  one  of  its  several  debtors,  it  must  litigate  the  state  of 
the  accounts  between  it  and  another  debtor — one  not  insolvent.  Also 
that  the  creditor  must  wait  until  the  state  of  account  between  the  sev- 
eral debtors  be  adjusted ;  otherwise  the  extent  of  the  set  off  could  not 
be  determined.  This,  of  course,  cannot  be.  Whatever  may  be  the 
equities  between  appellee  and  Laughlin,  and  whatever  may  be  the  right 
of  appellee  to  brush  aside  the  corporate  entity  behind  which  Laughlin 
is  an  individual  owner,  the  rights  of  the  other  stockholders  holding 
five-seventeenths  of  the  stock  cannot  be  thus  hindered,  delayed  and 
jeopardized.  Their  right  is,  that  the  corporation  shall  recover  what 
is  due  to  it;  and  from  either  of  the  persons  who  severally  owe  the 
debt;  and  that  such  recovery  shall  be  without  entanglement,  on  ac- 
count of  the  personal  affairs  of  some  other  stockholder  with  the  debtor 
sued.  That  appellee  might,  upon  a  proper  showing,  acquire  through  a 
court  of  equity,  a  hold  upon  the  proportion  of  the  judgment  going  to 
Laughlin,  is  not  denied ;  but  the  case  under  consideration  does  not  in- 
volve that  situation,  or  that  character  of  equitable  remedy. 

The  interlocutory  decree  was,  in  our  judgment,  improvidently  en- 
tered, and  is  reversed. 


(135  Fed.  62.) 

In  re  FIRST  NAT.  BAJ^IK  OF  CANTON,  OHIO. 

(Circuit  CJourt  of  Appeals,  Sixth  Circuit    January  21,  1905.) 

No.  1,341. 

1.  Bankbuptct— Aj»pealb. 

An  order  disallowing  a  mortgage  lien  upon  the  stock  of  merchandise 
and  store  fixtures  of  a  bankrupt  is  the  subject  of  an  appeal  to  the  Circuit 
Court  of  Appeals,  under  section  24a  of  the  bankruptcy  act  of  July  1,  1898, 
c.  541,  30  Stat  553  [U.  S.  Ck>mp.  St  1901.  p.  8431]. 

[Ed.  Note. — Appeal  and  review  in  bankruptcy  cases,  see  note  to  In  re 
Eggert  43  C.  C.  A.  9.] 

2.  Samid— Validity  of  Mortgages— Constbuction  by  State  Law. 

In  determining  the  yalidity  of  a  chattel  mortgage  in  bankruptcy  pro- 
ceedings, the  federal  court  will  follow  the  settled  law  of  the  state  In  which 
the  transaction  occurred. 

[Ed.  Note.-— For  cases  in  point  see  toI.  18,  Cent  Dig.  Courts,  H  944,  96a] 

3.  Chattel  Mortgages— Stock  of  Merchandise— Possession  of  Mortgagor. 

Under  the  law  of  Ohio,  a  mortgage  on  a  stock  of  merchandise,  which 
expressly  or  impliedly  provides  that  the  mortgagor  shall  remain  in  busi- 
ness as  before  until  condition  broken,  or  the  mortgagee,  in  his  own  in- 
terest, chooses  to  dispossess  him,  is,  if  made  in  good  faith,  an  effectual 
security  from  the  time  that  the  mortgagee  takes  actual  possession;  but 
l>efore  such  possession  is  taken  it  is  void,  as  a  matter  of  law,  as  to  pur- 
chasers and  creditors  of  the  mortgagor. 

[Ed.  Note. — For  cases  in  point,  see  vol.  9,  Cent  Dig.  Chattel  Mortgages, 
H  367-425.] 

4.  Bankruptcy— Liens  Voin  by  State  Law. 

Under  section  67a  of  the  bankrupt  act  of  July  1,  1898,  c.  541,  80  Stat 
564  [U.  S.  Comp.  St.  1901.  p.  3449],  providing  that  claims,  which  for  want 
of  record,  or  for  other  reasons,  would  not  have  been  valid  liens  as  against 
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creditors  of  the  bankrupt,  shall  not  be  liens  against  his  estate,  and  siib- 
diyision  "e"  of  the  same  section,  declaring  all  conveyances  or  incumbrances 
made  within  four  mouths  prior  to  the  filing  of  a  petition  in  bankruptcy, 
with  the  intent  to  hinder,  delay,  or  defraud  creditors,  void,  except  as  to 
purcliasers  in  good  faith,  and  providing  that  all  property  so  conveyed  or 
Incumbered  shall  pass  to  the  trustee,  proceedings  in  bankruptcy  operate 
as  an  effectual  sequestration  of  the  bankrupt's  property  for  the  benefit  of 
his  creditors,  and  a  chattel  mortgage  executed  by  the  bankrupt  on  a  stock 
of  merchandise,  void,  at  the  time  of  the  bankruptcy  proceedings,  as  against 
creditors  of  the  mortgagor,  because  the  mortgagee  had  not  then  taken 
possession  and  the  mortgagor  was  permitted  to  conduct  the  business,  was 
void  as  against  the  trustee  in  bankruptcy  of  the  mortgagor. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Northern 
District  of  Ohio. 

Weed  &  Miller  and  P.  J.  Collins,  for  appellant 
W.  S.  Hanna,  for  appellee. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Ciraiit  Judges^ 

LURTON,  Circuit  Judge.  This  is  an  appeal  from  an  order  of  the 
District  Court,  sitting  in  bankruptcy,  disallowing  a  mortgage  lien 
claimed  by  the  First  National  Bank  of  Canton,  Ohio,  upon  a  stock  of 
merchandise  and  certain  store  fixtures  of  the  bankrupt,  Martin  K. 
Purdy.  The  mortgage  in  question  was  made  on  December  6,  1903, 
and  registered  December  8,  1903.  The  mortgagor  was  adjudicated  a 
bankrupt  on  February  4,  1904.  The  mortgage  purports  to  have  been 
made  to  secure  a  present  loan  of  $739.93,  for  which  the  bankrupt  gave 
four  notes,  maturing,  respectively,  in  30,  60,  90,  and  120  days  from 
date.  The  mortgaged  property  is  described  as  consisting  of  certain 
store  fixtures,  such  as  counters,  show  cases,  etc,  "and  all  my  stock 
of  dry  goods,  notions,  novelties  and  groceries,"  located  in  a  storeroom 
occupied  by  the  bankrupt  in  the  village  of  Killbuck,  Ohio.  It  is  pro- 
vided in  said  instrument  that  the  mortgagee  shall  have  the  right  to  en- 
ter and  take  possession  in  case  default  is  made  in  payment  of  either  of 
said  notes,  or  in  case  the  mortgagor  shall  commit  "any  waste  or  nui- 
sance, or  attempt  to  secrete  or  remove  the  above-described  goods  or 
chattels  or  any  part  thereof;  or  if  the  said  grantee  *  *  *  shall 
before  said  money  becomes  due  deem  it  necessary  for  his  or  their  more 
ccwnplete  and  perfect  security,"  etc.,  "and  expose  the  mortgaged  prop- 
erty to  public  sale."    The  mortgage  concludes  as  follows: 

''And  nnti]  default  shall  be  made  in  the  payment  of  said  indebtedness  or 
breach  shall  have  been  made  In  the  performance  of  any  of  said  covenants  on 
the  part  of  said  grantor,  the  said  grantor  to  remain  and  continue  in  the  quiet 
peaceable  possession  of  said  goods  or  chattels  and  in  the  full  and  free  enjoy- 
ment of  the  same." 

This  stock  was  suffered  to  remain  in  the  possession  of  the  mort- 
gSLgor  until  dispossessed  by  the  receiver  and  trustee  in  bankruptcy. 

The  referee,  upon  the  law  and  facts  of  the  case,  held  that  the  mort- 
gage was  invalid  and  unenforceable  against  the  trustee,  because  void 
under  the  law  of  Ohio,  as  against  creditors,  and  also  under  the  bankrupt 
law,  as  having  been  given,  when  insolvent,  for  the  purpose  of  pre- 
ferring one  W.  A.  McCrea,  a  creditor — the  bank  being  aware  of  the 
bankrupt's  insolvency,  and  of  his  purpose  to  prefer  said  McCrea — and 
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that  the  mortgage  was  therefore  not  a  Hen  given  or  accepted  in  good 
faith,  but  in  fraud  of  the  bankrupt  act. 

1.  This  may  be  properly  regarded  as  a  controversy  arising  out  of 
the  settlement  of  the  bankrupt's  estate,  and  the  appeal  to  this  court  as 
one  admissible  under  section  24a  of  the  bankruptcy  law  (Act  July  1, 
1898,  c.  641,  30  Stat  563  [U.  S.  Comp.  St.  1901,  p.  3431]). 

In  Hewit.v.  Berlin  Machine  Works,  194  U.  S.  296,  300,  24  Sup.  Ct. 
690,  691,  48  L.  Ed.  986,  the  Berlin  Machine  Works  asserted  title  to  cer- 
tain chattels,  which  had  been  conditionally  sold  to  the  bankrupt,  by 
an  intervention.    Of  the  issue  thus  raised,  the  court  said : 

"The  controversy  may  be  treated  as  one  of  those  controversies  arising  In 
bankruptcy  proceedings  over  which  the  Circuit  Court  of  Appeals  could,  under 
section  24a,  exercise  appellate  jurisdiction,  as  in  other  cases.  Section  25a  (30 
Stat  5S3  [U.  S.  Comp.  St  1901,  p.  3432]  relates  to  appeals  from  judgments  In 
certain  enumerated  steps  In  bankruptcy  proceedings,  in  respect  of  which  special 
provision  therefor  was  required  (Holden  v.  Stratton,  191  U.  S.  115,  24  Sup.  Ct 
45,  48  L.  Ed.  116),  while  section  24a  relates  to  controversies  arising  In  bank- 
ruptcy proceedings  In  the  exercise  by  the  bankruptcy  courte^  of  the  jurisdiction 
vested  in  them  at  law  and  in  equity  by  section  2,  30  Stat  545  [U.  S.  Comp.  St. 
1901,  p.  3420]  to  settle  the  estates  of  bankrupts,  and  to  determine  controversies 
In  relation  thereto.  Hutchinson  v.  Otis.  190  U.  S.  552,  23  Sup.  Ct  778,  47  L.  Ed. 
1179 ;  Burleigh  v.  Foreman,  125  Fed.  217,  60  C.  C.  A.  109." 

In  re  Soudan  Mfg.  Co.,  113  Fed.  804,  806,  61  C.  C.  A.  476. 

In  Cunningham  v.  German  Ins.  Co.,  103  Fed.  932,  43  C.  C.  A.  377, 
and  101  Fed.  977,  41  C.  C.  A.  609,  the  appeal  was  not  only  from  an  al- 
lowance of  the  lien  claimed,  but  from  the  allowance  of  the  claim  itself. 
Under  those  circumstances,  we  treated  the  lien  claimed  as  a  mere  inci- 
dent of  the  claim  or  debt,  and  therefore  properly  appealed  under  section 
25a,  as  from  "a  judgment  allowing  or  rejecting  a  debt  or  claim  of  five 
hundred  dollars."  In  Hutchinson  v.  Otis,  190  U.  S.  552,  23  Sup.  Ct. 
778,  47  L.  Ed.  1179,  the  claim  and  a  lien  on  a  fund  in  the  trustee's 
hands  were  allowed,  and  from  this  an  appeal  was  allowed  as  from  a 
judgment  allowing  a  claim.  The  Circuit  Court  of  Appeals  of  the  First 
Circuit  held  that  that  part  of  the  decree  of  the  District  Court  allowing 
the  lien  was  not  subject  to  an  appeal,  and  in  the  Supreme  Court  it  was 
insisted  that  the  petition  of  the  creditor  was  one  to  reach  a  fund  in  court, 
and  was  not  a  proceeding  in  bankruptcy.    But  the  court  said : 

"Under  the  circumstances  of  this  case.  It  seems  to  us  that  the  petition  was 
Incident  to  the  claim  (Cunningham  v.  German  Ins.  Bank,  101  Fed.  977,  41  C- 
C.  A.  609,  and  103  Fed.  932,  43  C.  C.  A.  377),  and  was  a  bankruptcy  proceeding, 
under  section  2,  cl.  7,  within  the  meaning  of  section  25,  regulating  appeals  In 
bankruptcy.'* 

2.  The  mortgage  lien  asserted  was  one  given  by  an  insolvent  mer- 
chant upon  his  entire  stock  of  goods.  The  provision  that  the  mort- 
gagor, until  breach  of  condition,  or  until  it  should  seem  best  to  the 
mortgagee,  should  "remain  and  continue  in  the  quiet  peaceable  posses- 
sion of  said  goods  and  chattels  and  in  the  full  and  free  enjoyment  of 
the  same,"  manifestly  implies  that  he  was  to  continue  business  as  be- 
fore. The  fact  is  that  he  did  remain  in  possession  until  dispossessed 
by  the  bankrupt's  trustee.  Whether  he  in  fact  continued  to  make  sales 
is  a  mere  matter  of  presumption,  for  the  record  is  silent.  In  view  of  the 
fact  that  the  mortgagor  was  confessedly  insolvent,  and  was  a  small  mer- 
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chant,  with  the  usual  mixed  stock  of  a  country  merchant,  and  that  the 
mortgagee  agreed  that  he  might  continue  in  the  "full  and  free  enjoy- 
ment of  the  same,"  we  can  but  presume  that  the  only  conceivable  mode 
of  **enjoying"  the  continued  possession,  by  a  continuance  of  business, 
was  "enjoyed"  by  the  bankrupt.  The  mortgagee  is  silent.  Not  one 
word  of  explanation  is  offered  upon  this  or  any  other  point  touching 
the  good  faith  of  this  transaction,  other  than  the  agreed  fact  that  the 
mortgage  was  given  for  money  advanced  at  the  time,  and  not  for  any 
pre-existing  debt.  It  is  also  noticeable  that  the  mortgage  contains 
no  clause  requiring  the  mortgagor  to  account  for  sales,  nor  that  the 
lien  should  extend  to  goods  afterwards  purchased  and  added  to  the 
stock.  In  determining  the  validity  of  a  chattel  mortgage,  this  court 
will  endeavor  to  follow  the  settled  law  of  the  state  in  which  the  trans- 
action occurs.  Brown  v.  Grand  Rapids  Parlor  Furniture  Co.,  58  Fed. 
286,  7  C.  C.  A.  225,  22  L.  R.  A.  817 ;  Etheridge  v.  Sperry,  139  U.  S. 
266,  11  Sup.  Ct.  665,  35  L.  Ed.  171 ;  In  re  Shirley,  112  Fed.  301,  304, 
50  C.  C.  A.  252.  Under  the  settled  law  of  Ohio,  the  question  of  good 
faith  is  not  vital,  if,  under  a  mortgage  of  a  stock  of  merchandise,  it  is 
expressly  or  impliedly  provided  that  the  mortgagor  shall  remain  in 
business  as  before  until  condition  broken,  or  the  mortgagee,  in  his  own 
interest,  chooses  to  dispossess  him.  If  the  instrument  has  in  fact  been 
made  in  good  faith,  it  becomes  an  effectual  security,  notwithstanding 
such  a  provision,  from  the  time  the  mortgagee  takes  actual  possession. 
But  before  possession  taken,  such  an  instrument  is  void,  as  matter  of 
law,  as  to  purchasers  and  creditors  of  the  mortgagor.  Collins  v.  Rivers, 
16  Ohio,  547,  552 ;  Freeman  v.  Rawson,  5  Ohio  St.  1-9,  12 ;  Fran- 
cisco V.  Ryan,  54  Ohio  St.  307,  43  N.  E.  1045,  56  Am.  St.  Rep.  711 ; 
Enck  V.  Gerding,  67  Ohio  St.  245,  247,  65  N.  E.  880. 

The  syllabus  (which,  under  the  rule  of  the  Ohio  court,  is  the  effectual 
decision  and  ruling  of  the  court)  of  the  case  of  Francisco  v.  Ryan,  cited 
above,  is  as  follows : 

"(1)  A  mortgage  on  a  stock  of  merchandise,  though  made  In  good  faith  to 
secnre  a  hona  fide  debt  of  the  mortgagor,  when  it  allows  him  to  retain  pos- 
session with  a  power  of  sale  in  the  course  of  his  business,  is  ineffectual  to 
create  a. lien  as  against  creditors  of  the  mortgagor  who  assert  their  rights 
against  the  property  while  it  remains  under  his  control;  but  It  is  valid  as 
between  parties,  and  when  the  mortgagee  takes  possession." 

But  it  is  said  that  such  a  mortgage  is  good  between  the  parties  and 
good  against  creditors  who  do  not  obtain  some  lien  upon  it  before  the 
mortgagee  takes  possession,  actual  fraud  out  of  the  way,  and  that  no 
creditor  had  seized  upon  this  property  prior  to  the  adjudication  in  bank- 
ruptcy, and  that  the  trustee's  title  is  no  better  than  that  of  the  mort- 
gagor. For  this  Hewit  v.  Berlin  Machine  Co.,  194  U.  S.  296,  24  Sup. 
Ct.  690,  48  L.  Ed.  986,  is  cited.  But  in  that  case  the  unrecorded  condi- 
tional sale,  with  agreement  that  title  should  remain  in  the  vendor  of  the 
machinery  until  the  purchase  price  was  paid,  was  good,  under  the  law 
of  New  York,  as  against  everybody  except  subsequent  purchasers  or 
pledgees  or  mortgagees  in  good  faith.  Being  good  against  the  bank- 
rupt and  his  creditors  under  the  law  of  the  state  where  the  property 
was  situated,  it  was  held  good  against  the  bankrupt  and  his  trustee. 
But  such  is  not  the  law  of  Ohio.     In  the  cases  already  cited  it  is  de- 
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cided  that  the  retention  of  possession  by  the  mortgagor,  with  a  power 
of  disposition  by  sale,  makes  tl;ie  mortgage  ineffectual  as  against  cred- 
itors who  assert  a  claim  before  the  mortgagee  takes  actual  possession. 
Section  67a  of  the  bankrupt  law  (Act  July  1,  1898,  c.  541,  30  Stat.  564 
[U.  S.  Comp.  St.  1901,  p.  3449])  provides  that  "claims  which  for  want 
of  record  or  for  other  reasons  would  not  have  been  valid  liens  as  against 
the  claims  of  the  creditors  of  the  bankrupt  shall  not  be  liens  against  his 
estate."  By  subdivision  "e"  of  same  section  all  conveyances  or  in- 
cumbrances made  within  four  months  prior  to  the  filing  of  a  bankrupt 
petition,  "with  the  intent  and  purpose  to  hinder,  dday  or  defraud 
his  creditors,"  are  declared  "null  and  void  as  against  the  creditors  of 
such  debtor,  except  as  to  purchasers  in  good  faith  and  for  a  present 
fair  consideration,"  and  that  all  property  so  conveyed,  transferred,  or 
incumbered  "shall  pass  to  his  said  trustee."  The  proceedings  in  bank- 
ruptcy amounted  to  an  effectual  sequestration  of  the  mortgaged  prop- 
erty before  the  mortgagee  had  taken  possession.  It  was  a  seizure  for 
the  benefit  of  all  of  Ws  creditors.  "The  filing  of  the  petition  is  a 
caveat  to  all  the  world,  and,  in  effect,  an  attachment  and  injunction."' 
Mueller  v.  Nugent,  184  U.  S.  1,  14,  22  Sup.  Ct  269,  46  L.  Ed.  405. 
Being  a  seizure  of  the  property  of  the  bankrupt  for  the  benefit  of  his 
creditors,  any  lien  which  was  ineffectual  as  against  creditors  imder  the 
law  of  the  state  of  the  transaction  is  ineffectual  against  the  bankrupt's 
trustee.  In  re  Pekin  Plow  Co.,  112  Fed.  308,  50  C.  C.  A.  257;  Chesa- 
peake Shoe  Co.  V.  Seldner,  122  Fed.  593,  58  C.  C.  A.  261.  In  two  other 
cases  at  this  time  the  same  question  has  come  before  this  court,  where 
the  matter  has  been  considered  more  at  length.  In  re  Shuster  Co.,. 
134  Fed.  43  ;*  Dolle  v.  Cassell  et  al.,  135  Fed.  52.*  In  the  case 
entitled  In  re  Shirley,  112  Fed.  301,  50  C.  C.  A.  252,  we  held  that, 
under  the  decisions  of  the  Ohio  court  construing  section  4150,  Rev. 
St.  Ohio,  registration  operated  as  a  new  security  from  the  date  of 
registration,  and  made  the  instrument  effective  as  to  all  creditors  who 
had  not  before  registration  fastened  some  lien  upon  the  property.  Wil- 
son V.  Leslie,  20  Ohio,  161.  But  with  reference  to  the  effect  of  a  mort- 
gage upon  a  stock  of  goods,  with  the  right  of  the  mortg^or  to  remain 
in  possession  and  continue  business,  the  instrument  is  fraudulent  in 
law,  regardless  of  registration,  and  void  as  to  creditors  who  acquire 
rights  before  the  mortgagee  takes  actual  possession.  Here  the  mort- 
gagee never  took  possession,  and  the  seizure  under  the  bankruptcy 
proceedings  therefore  occurred  before  the  mortgage  was  validated. 
The  principle  is  familiar  in  the  law  of  Ohio.  A  mortgage  void  as 
against  creditors  is  void  as  against  an  assignment  in  trust  for  the  bene- 
fit of  creditors.  Hanes  v.  Tiffany,  25  Ohio  St  549.  The  reasoning 
of  the  Ohio  court  is  applicable  here.  In  the  case  cited  above,  Judge 
White,  speaking  for  the  court,  said : 

*'The  mortgagee  not  having  possession  of  the  mortgaged  property,  the  stat> 
ute  declares  the  mortgage  void  as  against  the  creditors  of  the  mortgagor.  The 
assignee  took  the  property  tinder  the  assignment,  and  held  it  for  the  exclusive 
benefit  of  creditors.  The  mode  of  providing  for  creditors  by  way  of  assign- 
ment, in  trust  for  their  benefit,  is  recognized  and  regulated  by  statute,  and  we 
see  no  good  reason  why  their  rights  may  not  be  as  effectually  asserted  through 
the  assignee  as  they  could  be  by  Judgment  and  execution  in  case  there  had  been 
no  assignment" 
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In  this  view  of  the  case,  it  becomes  unnecessary  to  consider  the  other 
^ound  upon  which  the  judgment  appealed  from  was  rested. 
Judgment  aflfirmed. 


-035  Fed.  67.) 

MOORE  V.  ILLINOIS  CENT.  R.  CO. 

(Circuit  Court  of  Appeals,  Fiftli  Circuit.    February  21,  1905.) 

No.  1,406. 

1.  Master  and  Sebv ant—In jubies  to  Sebvant— Railroads— Statutes. 

Const  Miss.  1800,  §  193,  and  Code  1892,  §  3559.  declare  tliat  every  rail- 
road employe  shall  have  the  same  rights  and  remedies  for  injuries  suf- 
fered by  him  from  the  act  or  omission  of  the  corporation  or  its  employes 
as  are  allowed  by  law  to  other  persons  where  the  injury  results  from  the 
negligence  of  a  superior  agent  or  officer,  or  of  a  person  having  the  right 
to  control  or  direct  the  services  of  the  party  injured,  etc.  Held,  that 
where  a  brakeman  in  an  action  for  injuries  alleged  that  the  train  on 
which  he  was  injured  was  under  the  direction  and  control  of  the  con- 
ductor and  engineer.i  who  were  his  superior  officers,  and  that  while  plain- 
tiff was  between  the  rails  to  turn  the  angle  cock  and  apply  the  air 
brakes  to  a  heavy  train  on  a  down  grade,  as  was  his  duty,  the  engineer 
suddenly,  and  without  signal  or  warning  to  plaintiff,  violently  .backed  the 
engine  against  the  train,  so  as  to  cause  a  cowcatcher  on  the  rear  of  the 
tender  to  strike  plaintlflf,  by  reason  of  which  his  arm  was  caught  between 
the  cowcatcher  and  drawhead  and  crushed,  the  declaration  stated  a  cause 
of  action  under  the  statute. 

2.  Same— Dangerous  Appliances— Question  for  Jukt. 

Where,  in  an  action  for  injuries  to  a  brakeman  by  being  caught  between 
the  rear  pilot  of  the  engine  and  the  next  car  as  he  was  applying  the  air 
brakes  to  a  heavy  train,  plaintiff  alleged  that  the  engine  with  such  rear 
pilot  was  a  dangerous  appliance  when  attached  to  a  freight  train,  in  that 
when  the  tender  was  backed  to  a  car  the  pilot  extended  under  the  car 
rendering  the  space  between  the  tender  and  the  car  unsafe  and  dangerous 
to  work  in,  and  that  when  plaintiff  was  performing  his  duty  in  standing 
between  the  rails  to  turn  on  the  air  he  was  struck  by  such  pilot,  thrown 
down,  and  injured  before  the  drawheads  came  together,  such  allegations, 
if  proved,  presented  an  issue  of  fact  as  to  defenidant's  negligence  in  fur- 
nishing defective  appliances  for  submission  to  the  jury. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Mississippi. 

Marcellus  Green,  for  plaintiff  in  error. 
Edward  Mayes,  for  defendant  in  error. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

McCORMICK,  Circuit  Judge.  This  was  an  action  for  damages  for 
personal  injuries.  Besides  the  necessary  allegations  as  to  the  char- 
acter of  the  parties,  the  jurisdiction  of  the  court,  character  and  extent 
of  injuries  received,  and  damages  claimed  therefor,  the  declaration 
showed  substantially  that  on  the  4th  of  December,  1902,  the  defendant 
had  a  certain  through  freight  train,  numbered  85,  consisting  of  more 
than  10  cars  besides  the  engine  and  tender,  the  engine  being  numbered 
482,  and  the  train  under  the  direction  and  control  of  one  Smith,  con- 
ductor, and  one  Stewart,  engineman,  both  servants  of  the  defendant. 
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under  the  direction  and  control  of  whom,  as  his  superior  officers,  the 
plaintiff  was  in  the  discharge  of  his  duties  as  head  brakeman ;  that  the 
engine  numbered  482  was  an  unsafe  and  unsuitable  appliance  in  that 
freight  train,  in  that  it  was  negligently  equipped  cm  the  rear  end  of  the 
tender  with  a  pilot  or  cowcatcher,  which  extended  when  the  tender  was 
backed  up  to  a  car  and  under  the  couple  of  the  car,  and  thereby  the 
place  between  the  tender  and  the  car  was  rendered  an  unsafe  and  dan- 
gerous place  to  work  in  going  between  the  rails  to  apply  the  air  cock 
when  necessary,  and  the  pilot  so  extended  under  the  car  left  no  place 
for  the  brakeman  to  stand,  as  the  said  pilot  would  strike  the  brakeman 
between  the  rails  and  knock  him  down  before  the  drawheads  would 
come  together ;  that  in  an  emergency,  which  is  fully  described,  and  al- 
leged to  have  been  occasioned  by  the  negligence  of  the  engineman,  it 
became  the  duty  of  the  plaintiff  to  go  on  the  track  at  a  time  when  the 
engine  was  disconnected  from  the  train  and  at  a  standstill,  eight  or  ten 
or  more  feet  from  the  train,  in  order  to  turn  the  angle  cock  and  apply 
the  air  brakes  to  the  heavy  train,  which  was  on  a  down  grade,  and 
beginning  to  move,  so  as  to  threaten  great  injury  to  the  property  of  the 
defendant,  and  hazard  to  the  lives  of  passengers  and  employes,  and  that 
while  thus  on  the  track,  in  the  exercise  of  due  care  in  the  discharge  of 
his  duty,  and  under  the  direction  and  control  of  the  engineman,  the 
engineman  suddenly,  and  without  warning  to  the  plaintiff,  and  without 
any  signal  from  the  plaintiff  to  back  his  engine,  backed  violently 
against  the  train  so  as  to  cause  the  cowcatcher  to  strike  the  plaintiff, 
knock  his  feet  from  under  him  and  under  the  car,  and  catch  his  right 
arm  between  the  cowcatcher  and  the  drawhead,  and  crush  it  off ;  that 
in  the  emergency  described  at  the  time  and  place  set  out  the  engineman 
was  the  superior  officer  or  agent  of  the  defendant  over  plaintiff,  and 
having  the  right  to  control  and  direct  the  services  of  plaintiff  in  the 
duties  he  was  then  discharging. 

To  this  declaration  the  defendant  did  not  demur,  but  pleaded  the  gen- 
eral issue  and  "plea  of  contributory  negligence  in  short  by  consent." 
On  behalf  of  the  plaintiff  three  witnesses  testified — the  plaintiff  himself, 
and  one  W.  L.  Bass  and  one  G.  C.  Sutton,  who  were  both  present  at  the 
time  and  place  that  the  injury  was  received.  Having  introduced  this 
testimony  the  plaintiff  rested,  and  thereupon  the  defendant  moved  the 
court  to  exclude  the  evidence  offered  by  the  plaintiff,  and  to  direct  the 
jury  to  return  a  verdict  for  the  defendant  on  the  ground  that  the  case 
as  made  out  by  the  plaintiff  shows  that,  if  he  was  injured  at  all  by  any- 
body's negligence,  according  to  his  own  theory  he  was  injured  by  the 
negligence  of  the  engineer  working  on  the  same  train  on  which  he  was 
working,  and  in  the  very  job  that  he  was  engaged  upon,  and  it  is  one 
of  the  very  few  cases  that  fall  under  the  old  common-law  doctrine  of  the 
fellow  servant  rule,  as  fixed  by  section  193  of  the  Mississippi  Constitu- 
tion of.  1890,  and  section  3r)e59  of  the  Code  of  1892 ;  which  motion  the 
court  sustained,  and  instructed  the  jury  to  find  for  the  defendant,  and, 
the  verdict  being  returned  in  accordance  with  the  instructions  and  judg- 
ment rendered  thereon,  the  plaintiff  assigns  this  action  of  the  court  as 
error.  The  rule  which  obtains  in  the  United  States  courts  in  reference 
to  directing  a  verdict  in  civil  cases  has,  of  late  years,  been  so  often  in- 
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voked  and  applied,  especially  in  cases  like  the  present,  that  its  terms 
have  become  matter  of  such  familiar  knowledge,  and  the  reported  cases 
in  which  it  has  been  applied  are  so  numerous,  that  it  is  not  necessary  to 
discuss  them,  or  even  to  cite  them.  Under  the  terms  of  the  section  of 
the  Constitution  of  Mississippi  referred  to  in  the  defendant's  motion  and 
above  cited,  it  is  the  opinion  of  the  majority  of  the  court  that  the  dec- 
laration in  this  case  states  a  cause  of  action,  independent  of  any  con- 
sideration that  is  due  to  the  allegations  of  the  defective  and  dangerous 
appliance  indicated  in  connection  with  the  engine.  It  is,  however,  the 
opinion  of  the  majority  of  the  court  that  the  allegations  on  that  subject 
present  an  issue  of  fact  for  submission  to  the  jury,  if  the  evidence  of- 
fered tends  to  support  it.  As  we  have  concluded  that  the  case  must 
be  reversed  and  remanded  for  a  new  trial  it  is  not  proper  that  we  should 
discuss  the  testimony  offered,  any  further  than  to  announce  that,  if  the 
jury  believe  the  witnesses,  the  evidence  the  plaintiff  introduced  was  suf- 
ficient, standing  alone  and  in  the  absence  of  contradictory  proof,  to 
support  a  verdict.  It  is  therefore  clear,  in  the  judgment  of  the  ma- 
jority of  the  court,  that  the  trial  court  erred  in  withdrawing  the  case 
from  the  jury;  that  it  should  have  been  submitted  to  the  jury  under 
proper  instructions;  and  that  it  is  carrying  the  rule  much  too  far  to 
insist  that  at  every  staee  in  the  trial  of  such  a  case  the  trial  judge  must 
or  may  consider  himself  as  acting  upon  a  motion  for  a  new  trial,  and 
whenever  it  is  his  impression  that  he  would  grant  a  new  trial  if  the 
jury  should,  on  the  testimony  then  before  them  and  under  such  ap- 
propriate instructions  as  he  might  give  them,  return  a  verdict  against 
one  of  the  parties  which  he  on  a  motion  for  a  new  trial  would  set  aside, 
he  should  at  once  direct  a  verdict  without  further  hearing  and  con- 
sideration of  the  case. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the  case  remand- 
ed to  that  court,  with  instructions  to  award  the  plaintiff  a  new  trial. 


(135  Fed.  69.) 

BUTLER  et  al.  v.  CARTER  &  RUSSELL  PUB.  CO. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    February  15,  1905.) 

No.  1,426. 

L  LniEL— Sufficiency  of  Declabation— Identifioation  of  Plaintiff  with 
Pebson  Libeled. 

A  declaration  in  an  action  for  libel  by  the  publication  of  an  article  set 
out,  and  which  related  to  a  woman  described  therein  as  widely  known  as 
"Annie  Oakley,"  and  as  having  been  a  famous  rifle  shot  who  had  given 
public  exhibitions,  etc.,  which,  in  addition  to  an  allegation  that  the  libel 
was  published  of  and  concerning  plaintifit,  further  alleges  that  plaintiff 
had  acquired  great  skill  in  shooting  with  a  rifle,  and  had  given  public 
exhibitions,  and  was  widely  known  by  the  name  of  "Annie  Oakley,"  suf- 
ficiently shows  on  its  face  that  the  article  related  to  plaintiff. 

2.  Save. 

It  is  not  necessary  that  a  declaration  in  libel  should  identify  the  plain- 
tiff with  every  description  in  the  libel,  since  such  rule  would  enable  one 
to  publish  libels  with  impunity  by  inserting  misdescriptions  in  some  re- 
spects not  essential  to  a  general  understanding  of  the  person  meant 
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In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Florida. 

The  declaration,  after  showing  that  the  plaintiff,  Mrs.  Franlc  B.  Butler,  is 
a  citizen  and  resident  of  the  state  of  New  Jersey,  and  that  the  defendant  the 
Carter  &  Russell  Puhlishing  Company,  is  a  Florida  corporation,  is  as  follows : 

"(1)  That,  before  and  at  the  time  of  the  committing  of  the  grievances  here- 
inafter alleged,  the  plaintiff,  Mrs.  Frank  B.  Butler,  was  a  professional  rifle 
shot,  and  had  acquired  great  skill  In  the  art  of  shooting  a  rifle,  at  both  sta- 
tionary and  moving  objects,  and  was  widely  known  under  the  name  of  'Annie 
Oakley,'  and  under  that  name  had  acquired  the  reputation  Among  many  people 
of  being  the  best  and  most  accurate  woman  rifle  shot  in  the  world,  and  und^ 
the  said  name  had  given  many  exhibitions  of  her  skill  in  the  use  of  the  rifle, 
for  which  she  charged  compensation,  and  from  which  exhibitions  she  derived 
a  large  income,  and  at  the  time  of  committing  the  grievances  hereinafter  men- 
tioned her  occupation  consisted  in  giving  exhibitions  of  her  skill  as  such,  and 
from  which  she  derived  a  large  income. 

**(2)  That  on  the  13th  day  of  August,  A.  D.  1903,  the  defendant  was  the 
proprietor,  printer,  and  publisher  of  a  certain  newspaper  published  in  the  dty 
of  Jacksonville,  Duval  county,  Florida,  called  The  Metropolis,'  and  that  on 
the  said  day  the  following  libel  was  falsely  and  maliciously  published  there- 
in of  and  concerning  the  plaintiff,  Mrs.  Frank  E.  Butler,  that  is  to  say : 

••'Dope  Caused  Her  Downfall.  Annie  Oakley  [meaning  the  plaintiff,  Mrs. 
Frank  E.  Butler]  is  now  in  Jail.  Famous  daughter-in-law  of  Buffalo  BilL 
Her  Appetite  for  Drugs  Drove  Her  to  Steal  the  Trousers  of  a  Negro  [meaning 
thereby  that  the  plaintiff,  Mrs.  Frank  E.  Butler,  had  been  guilty  of  the  crime 
of  larceny].' 

•*  *The  Greatest  Female  Rifle  Shot  in  the  World  [meaning  the  plaintiff,  Mrs. 
Frank  E.  Butler]  Comes  to  Grief  in  Chicago,  the  City  where  She  [meaning 
the  plaintiff,  Mrs.  Frank  E.  Butler]  Excited  the  Admiration  of  Thousands  a 
Few  Years  Ago. 

*•  'Chicago,  Aug.  13. — ^A  woman  who  declares  she  la  a  daughter-in-law  of 
''Buffalo  Bill,"  and  the  most  famous  rifle  shot  in  the  world,  lies  in  a  cell  of 
the  Harrison  Street  Station  under  a  Bridewell  sentence  for  stealing  the  trou- 
sers of  a  negro,  in  order  to  get  money  with  which  to  buy  cocaine.  She  cried 
while  saying  that  for  her  spectacular  markmanshlp,  King  Edward  himself 
once  led  the  applause  in  the  courtyard  of  Buckingham  Palace. 

"  *When  arrested  on  the  complaint  of  Charles  Curtis,  a  negro,  she  was  liv- 
ing at  140  Sherman  Street  She  gave  the  name  of  Elizabeth  Cody,  but  it 
occurred  to  no  one  to  connect  her  with  CoL  Cody's  famous  daughter-in-law. 
However,  when  brought  before  Justice  Caverly,  she  declared  that  she  was  the 
famous  show  woman. 

•*  •  *•!  plead  guilty,  your  honor,  but  I  hope  you  will  have  pity  on  me,"  she 
begged.  **An  uncontrollable  appetite  for  drugs  has  brought  me  here.  I  began 
the  use  of  it  years  ago  to  steady  me  under  the  strain  of  the  show  life  I  was 
leading,  and  now  it  has  lost  me  everything.  Please  give  a  chance  to  pull  my- 
self together." 

**  *The  striking  appearance  of  the  woman,  whom  the  crowd  at  the  World's 
Fair  admired,  is  now  entirely  gone.  Hers  is  one  of  the  extreme  cases  which 
hare  come  up  in  the  Harrison  Street  Police  Court  She  Is  to  be  taken  to  the 
Bridewell  to  serve  out  a  sentence  of  $45.00  and  costs. 

** '  **A  good,  long  stay  in  the  Bridewell  will  do  you  good,"  said  the  Court. 

"•Annie  Oakley's  husband,  Sam  Cody,  died  in  England.  Their  son  Vivien 
is  now  with  Col.  Cody  at  the  latter's  ranch,  on  the  North  Platte.  Annie  left 
**Buffalo  Bill"  two  years  ago,  and  has  since  been  drifting  around  the  country 
with  stray  shows.* 

"And  the  plaintiff  says  she  is  damaged  thereby  to  the  amount  of  ten  thou- 
sand ($10,000)  dollars,  for  which  she  asks  Judgment" 

The  defendant  appeared  and  demurred  to  the  declaration^  alleging  that  "it 
is  bad  in  substance."  The  Circuit  Court  sustained  the  demurrer,  and  entered 
Judgment  for  the  defendant.  The  plaintiff  brought  the  case  here,  and  assigns 
us  error  the  Judgment  of  the  Circuit  Court  sustaining  the  demurrer  to  the 
declaration. 
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J.  N.  Stripling  (A.  H.  Larkin,  on  the  brief),  for  plaintiff  in  error. 
Alex.  St.  Clair-Abrams,  for  defendant  in  error. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

SHELBY,  Circuit  Judge,  after  making  the  foregoing  statement 
of  the  case,  delivered  the  opinion  of  the  court. 

The  Circuit  Court  having  sustained  the  demurrer  to  the  declaration, 
the  sole  question  presented  for  our  consideration  is  as  to  the  correctness 
of  that  ruling.  No  question  is  raised  as  to  the  proper  allegation  of' the 
act  of  publication,  nor  as  to  the  statement  of  the  matter  alleged  to  be 
defamatory.  And  no  question  is  raised  as  to  the  actionable  quality 
of  the  language  published,  for  it  is  clearly  such  as  would  subject  the 
party  charged  to  an  indictment  for  a  crime  involving  moral  turpitude, 
or  subject  her  to  infamous  punishment. 

The  chief  objection  made  to  the  declaration  is  that  it  does  not  "show 
on  its  face  that  the  defamatory  words  were  published  of  and  concerning 
the  plaintiff,  Mrs.  Frank  E.  Butler."  The  libel  complained  of  does 
not  contain  the  name  of  the  plaintiff,  and  it  is  therefore  clear  that,  to 
show  a  right  of  action  on  account  of  the  defamatory  words,  she  must 
make  such  allegations  as  will  show  that  she  was  meant — that  the  publi- 
cation relates  to  her.  By  statute,  in  many  jurisdictions,  it  is  made  suf- 
ficient to  allege  generally  that  the  defamatory  words  were  spoken  or 
published  of  the  plaintiff.  Townshend  on  Slander  &  Libel,  §  310; 
13  Ency.  Pldg.  &  Prac.  40.  But  in  Florida  there  is  no  statute  to  this 
effect,  and  the  declaration  must  be  examined  as  at  common  law ;  and 
we  assume  that,  in  the  absence  of  a  statute,  the  averment  found  in  the 
declaration  that  the  libel  was  published  "of  and  concerning  the  plain- 
tiff" would  not  be  sufficient.  Townshend  on  Slander  &  Libel,  §  316. 
Where  the  language  published  does  not  naturally  and  per  se  refer  to  the 
plaintiff,  and  requires  extrinsic  matter  to  show  its  relation  to  the  plain- 
tiff, the  declaration  must  allege  by  way  of  inducement  such  extrinsic 
matter.  Townshend  on  Slander  &  Libel,  §  308.  Has  the  plaintiff  con- 
formed to  this  rule? 

She  does  not  rest  alone  on  the  averment  that  the  libel  was  "published 
of  and  concerning  the  plaintiff,"  but  she  seeks  to  remove  all  ambiguity 
as  to  its  application  by  the  following  averment : 

**That,  before  and  at  the  committing  of  the  grievances  hereinafter  alleged, 
the  plaintiff  was  a  professional  rifle  shot,  and  had  acquired  great  skill  in  the 
art  of  shooting  a  rifle  at  both  stationary  and  moving  objects,  and  was  widely 
known  under  the  name  of  'Annie  Oakley,*  and  under  that  name  had  acquired 
the  reputation  among  many  people  of  being  the  best  and  most  accurate  woman 
rifle  shot  in  the  world,  and  under  the  said  name  had  given  exhibitions  of  her 
skill  in  the  use  of  the  rifle,  for  which  she  charged  compensation,  and  from 
which  exhibitions  she  derived  a  large  Income." 

This  averment  is  to  be  read  in  connection  with  the  alleged  libel  copied 
in  the  declaration.  Looking  at  that,  we  find  that  it  relates  to  one 
widely  known  as  "Annie  OsJcley,"  one  who  is  a  professional  shot,  one 
who  had  acquired  great  skill  in  shooting,  and  one  who  had  given  pub- 
lic exhibitions  as  an  expert  shot.  The  declaration  shows,  therefore, 
that  the  publication  not  only  refers  to  the  plaintiff  by  a  name  by  which 
she  was  known,  but  that  it  refers  to  her  vocation  and  skill,  both  of  a 
67  C.C.A.— 35 
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kind  unusual  with  women.  In  substance,  therefore,  on  this  point,  the 
declaration  says  that  the  plaintiff  is  known  to  the  public  as  "Annie 
Oakley,"  and  that  she,  the  plaintiff,  is  the  person  who  is  defamed  by 
that  name;  and,  to  make  her  identity  clearer,  she  points  out  several 
events  in  her  life  that  appear  to  be  referred  to  in  the  publication,  which 
would  probably  identify  her  as  the  party  defamed,  even  if  no  name  had 
been  used.  We  are  of  the  opinion  that  the  declaration  sufficiently  al- 
leges that  the  libel  charged  was  published  of  the  plaintiff. 

But  it  is  claimed  that,  as  the  publication  asserted  that  the  woman  re- 
ferred to  was  the  daughter-in-law  of  Buffalo  Bill,  it  is  essential  that  the 
plaintiff  allege  that  she  occupied  that  relation.  This  contention  is 
made,  also,  as  to  other  matters  of  description  in  the  libel.  It  is  not  nec- 
essary for  a  plaintiff  to  make  averments  to  satisfy  every  description  in 
a  libel.  To  establish  such  a  rule  would  enable  one  to  libel  with  im- 
punity, by  adding  to  a  description  which  everybody  would  understand 
one  that  did  not  appertain  to  the  person  slandered.  Mix  v.  Woodward, 
12  Conn.  262,  282. 

The  judgment  is  reversed,  and  the  cause  remanded  with  instruc- 
tions to  overrule  the  demurrer. 


(185  Fed.  72.) 

8UPRBBd[E  COUNCIL  A.  L.  H.  v.  McALARNBT. 

(Circuit  Court  of  Appeals,  Third  Circuit    February  13,  1905.) 

NO.  45. 

Mutual  Benefit  Insubancb— Rescission  of  Contract— Laches. 

Where  an  assessment  insurance  association  passed  a  by-law  whieb 
amounted  to  a  renunciation  of  its  contracts  and  entitled  a  member  to  re> 
Bcind  his  contract  and  recover  the  premiums  paid  thereon,  but  no  action 
was  brought  therefor  until  three  years  and  seven  months  after  the  pass* 
age  of  the  by-law,  an  affidavit  of  defense  which  sets  up  that  no  claim  for 
rescission  had  previously  been  made,  and  that  during  the  delay  a  large 
number  of  members  who  might  have  been  assessed  for  the  payment  or 
plaintiffs  claim  died  or  ceased  to  be  members,  and  that  new  members 
were  taken  in  without  any  notice  of  the  claim,  is  sufficient  on  its  face  to 
show  such  laches  as  would  prevent  a  summary  Judgment  against  the  as- 
sociation. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 

For  opinion  below,  see  131  Fed.  538. 

Frank  P.  Prichard,  for  plaintiff  in  error. 
J.  H.  Brinton,  for  defendant  in  error. 

Before  ACHESON,  DALLAS,  and  GRAY,  Circuit  Judges. 

ACHESON,  Circuit  Judge.  The  judgment  brought  before  us  by 
this  writ  of  error  for  review  was  rendered  against  the  defendant  (the 
plaintiff  in  error)  for  want  of  a  sufficient  affidavit  of  defense. 

Of  course,  for  present  purposes,  we  must  accept  as  true  all  the  dis- 
tinct averments  and  specific  statements  of  fact  contained  in  that  affi- 
davit. The  plaintiff  (McAlamey)  was  the  holder  of  an  insurance  cer- 
tificate for  $5,000,  issued  to  him  by  the  defendant  association,  similar 
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to  the  certificates  which  were  involved  in  the  cases  of  Supreme  Council, 
etc.,  V.  Black,  123  Fed.  650,  59  C.  C.  A.  414,  and  Supreme  Council,  etc., 
V.  Daix,  130  Fed.  101,  64  C.  C.  A.  435,  heretofore  decided  by  this 
court,  and  Supreme  Council,  etc.,  v.  Lippincott  (which  we  have 
just  decided)  134  Fed.  824,  67  C.  C.  A.  650.  The  plaintiff's  cause 
of  action  is  the  alleged  anticipatory  breach  of  his  insurance  con- 
tract growing  out  of  the  defendant's  action  in  adopting  in  August, 
1900,  and  putting  into  effect  on  October  1,  1900,  a  by-law  reducing 
its  insurance  certificates  from  $5,000  to  $2,000.  This  suit  was  not 
brought  until  May  10,  1904.  The  suit  is  for  the  recovery  back 
of  the  assessments  the  plaintiff  paid  upon  his  certificate,  and  pro- 
ceeds as  upon  a  rescission  of  the  contract. 

Under  the  averments  of  the  afiidavit  of  defense  it  must  be  taken  (for 
the  present)  that  the  plaintiff  did  not  protest  against  the  by-law,  and 
never  notified  the  defendant  that  he  rescinded  the  contract,  and  that 
he  did  no  act  indicating  an  intention  to  rescind  the  contract,  until  he 
brought  this  suit  on  May  10,  1904,  three  years  and  seven  months  after 
the  right  to  elect  to  rescind  the  contract  had  accrued  to  him.  The  affi- 
davit of  defense  further  sets  out  that  the  revenues  of  the  defendant 
association  are  derived  from  assessments  levied  against  its  members 
whenever  its  obligations  require ;  that  its  officers  did  not  know  of  the 
plaintiff's  claim,  and  therefore  did  not  provide  for  the  same  in  calling 
assessments  during  the  period  between  the  time  the  right  of  rescission 
accrued  to  the  plaintiff,  in  October,  1900,  and  the  bringing  of  this  suit, 
in  May,  1904 ;  that  during  that  time  about  3,000  members  have  either 
died  or  dropped  out  of  the  association,  against  whom  assessments 
would  have  been  laid  proportionately,  and  collected,  with  which  to 
pay  the  plaintiff's  claim ;  that  during  said  time  125  persons  joined  the 
association  in  ignorance  of  the  plaintiff's  claim;  that  the  defendant 
association  has  been  conducting  its  affairs  on  the  belief  that  no  such 
claim  existed  as  the  plaintiff  now  makes;  and  that  the  defendant  has 
suffered  damage  in  the  respects  mentioned  through  the  delay  of  the 
plaintiff  in  rescinding  his  contract.  Without  further  recitation  of  the 
statements  of  the  affidavit  of  defense,  we  content  ourselves  with  say- 
ing that  we  think  the  affidavit  is  fuller  and  more  specific  in  regard  to 
the  changed  circumstances  of  the  defendant  association  and  the  injury 
to  the  association  from  the  plaintiff's  delay  in  signifying  his  election 
to  rescind  than  was  the  affidavit  of  defense  in  Daix's  Case,  130  Fed. 
101. 

The  action  of  the  defendant  in  passing  and  putting  into  effect  the 
offending  by-law  did  not  bind  the  plaintiff  or  affect  his  contract  of  in- 
surance. But  he  thereby  acquired  the  right  of  electing  either  to  treat 
the  attempted  reduction  of  his  certificate  as  a  breach  of  the  contract  and 
ground  for  the  rescission  thereof,  or  else  to  abide  by  his  contract.  He 
was,  however,  bound  to  exercise  his  right  of  rescission,  if  at  all,  within 
a  reasonable  time.  What  is  a  reasonable  time  depends  upon  the  cir- 
cumstances of  the  particular  case.  Where  the  facts  are  in  dispute, 
ordinarily  the  question  is  for  the  jury.  Where  the  facts  are  not  in  dis- 
pute, the  question  is  one  of  law  for  the  court.  Morgan  v.  McKee,  77 
Pa.  228,  231. 

It  v/ill  be  perceived  that  the  only  question  we  are  called  on  to  deter- 
mine at  this  time  is  whether  the  affidavit  of  defense  was  sufficient  tjo 
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prevent  a  summary  judgment  against  the  defendant.  We  think  it  was, 
as  respects  its  averments  of  the  great  delay  of  the  plaintiff  in  signifying 
his  election  to  rescind  the  contract,  and  the  injurious  consequences  to 
the  defendant  association  resulting  from  that  delay.  It  seems  to  us 
that  the  affidavit  of  defense  fairly  and  sufficiently  raised  the  defense 
that  the  delay  of  the  plaintiff  in  signifying  his  election  to  rescind  was 
both  unreasonable  and  hurtful  to  the  defendant,  and,  therefore,  that 
the  plaintiff  had  lost  his  right  to  treat  the  contract  as  rescinded  and 
recover  back  the  assessments  he  had  paid.  This  is  as  far  as  it  is  neces- 
sary for  us  to  go.  To  go  further  would  be  improper,  for,  comparing 
the  plaintiff's  statement  of  claim  and  the  affidavit  of  defense,  we  dis- 
cover that  there  is  a  dispute  between  the  parties  as  to  the  facts  of  the 
case. 

We  ought  to  add  that  there  are  matters  set  forth  in  the  affidavit  of 
defense  to  which  we  have  not  deemed  it  necessary  to  refer,  and  that  our 
silence  is  not  to  be  regarded  as  importing  any  opinion  upon  the  ques- 
tions arising  out  of  these  matters. 

The  judgment  against  the  defendant  for  want  of  a  sufficient  affidavit 
of  defense  is  reversed,  and  the  cause  is  remanded  to  the  Circuit  Court 
for  further  proceedings. 


(135  Fed.  74.) 

KELLY  V.  MALOTT. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    January  8,  1005.) 

No.  1,105. 

1.  Cabbtebs— Contract  fob  Cabbiage  of  Expbess  Mb8sei?obbs— BxEifpnoN 

FBOM  Liability. 

A  railroad  company  may  lawfully  exempt  itself  by  contract  with  an 
express  company  using  its  .oars  from  liability  fdr  negligence  of  its  em- 
ployes causing  the  injury  of  express  messengers  occupying  such  cars,  and, 
where  a  messenger  has  assented  to  such  exemption  in  his  contract  of  em- 
ployment with  the  express  company,  there  can  be  no  recoyery  from  the 
railroad  company  for  his  Injury  or  deatli. 

[Ed.  Note. — For  cases  in  point,  see  yol.  0,  Cent  Dig.  Carriers,  H  1252- 
1263.] 

2.  Neglioence— Pleading— Gboss  Negligence. 

A  characterization  of  defendant's  negligence  as  gross.  In  a  declaration, 
does  not  change  the  legal  effect  of  the  allegation  from  what  it  would  haTe 
been,  had  the  term  '^negligence"  alone  been  used. 
'       [Ed.  Note. — For  cases  in  point,  see  vol.  37,  Cent  Dig.  Negligence,  (  15.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Illinois. 

The  declaration,  in  two  counts,  alleged  that  Kelly,  a  messenger  of  the 
Adams  Express  Company,  while  in  the  discharge  of  his  duties  in  an  express 
car  in  one  of  defendant's  trains,  was  killed  in  a  collision  that  occurred  throogb 
the  "gross  negligence"  of  the  defendant  The  first  count  chai^sed  that  defend- 
ant's **gro88  negligence"  grew  out  of  the  train  crews*  handling  of  the  trains 
that  collided ;  the  second,  out  of  the  acts  and  omissions  of  the  train  dispatch- 
ers. 

A  plea  was  filed  in  which  two  contracts  were  set  forth— one  between  Kelly 
and  the  express  company,  and  the  other  between  the  express  company  and 
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defendant.    The  preamble  of  the  first  recites  that  railroad  companies  require 
of  the  express  company,  as  a  condition  of  permitting  a  messenger  to  travel 
upon  their  cars  or  other  conveyances  in  the  performance  of  his  duties  as  mes- 
senger, that  the  railroad  companies  shall  be  indemnified  against  and  released 
from  all  liability  for  and  in  respect  of  any  damage  or  injury  which  may  be 
sustained  by  the  messenger  In  the  course  of  his  employment,  whether  the  same 
be  occasioned  by  the  "negligence"  of  the  railroad  companies  or  otherwise.    In 
the  body  of  the  contract  Kelly  fully  consents  to  and  ratifies  each  and  every 
bond  or  other  Instrument  or  contract  of  Indemnity  against  such  liability,  and 
each  and  every  release  from  such  liability,  or  other  similar  contract  executed 
and  to  be  executed  by  the  express  company  to  any  railroad  company  or  other 
carrier,  and  agrees  to  assume  all  risk  of  death  or  accident  or  damage  to  him 
or  his  property,  and  releases  and  discharges  the  Adams  Express  Company  and 
any  railroad  company  in  whose  cars  he  may  travel  in  the  performance  of  his 
duties  from  any  and  all  claims,  liabilities,  and  demands  of  every  kind,  nature, 
and  description  for  or  on  account  of  his  death,  or  any  Injury  or  damage  to 
ids  person  or  property  of  any  kind  or  nature,  whether  caused  by  the  "negli- 
gence" of  the  Adams  Express  Company,  or  of  any  railroad  company,  or  oth- 
erwise.    By  the  second  contract  the  defendant  permitted  the  Adams  Express 
Company  to  carry  on  its  express  business  on  the  lines  of  railroad  operated  by 
the  defendant,  and  provided  for  the  carriage  on  such  lines  of  the  employes 
of  the  express  company,  and  of  the  merchandise  and  property  handled  by  It 
over  such  lines ;  and  the  Adams  Express  Company,  in  turn,  assumed  all  risk 
of  loss  or  damage  that  might  arise  or  result  from  its  operations  under  the 
contract,  and  agreed  to  save  the  defendant  harmless  against  the  same,  and  to 
protect  him  against  claims  that  might  be  made  upon  him  for  loss  or  damage, 
either  to  the  employ^  of  the  express  company,  or  to  the  property  in  its 
charge,  whether  such  loss  or  damage  should  occur  through  the  "gross  negli- 
gence" of  the  defendant  or  his  employes,  or  otherwise.     The  plea  further 
averred  that  at  the  time  Kelly  was  injured  he  was  being  carried  on  the  rail- 
road of  the  defendant  under  the  terms  of  the  contracts  between  him  and  the 
express  company  and  between  the  express  company  and  the  defendant,  and 
not  otherwise. 

A  general  demurrer  to  this  plea  was  overruled,  and  the  Judgment  followed 
which  is  now  under  review. 

William  B.  Wright,  for  plaintiff  in  error. 
John  G.  Williams,  for  defendant  in  error. 

Before  JENKINS,  GROSSCUP,  and  BAKER,  Circuit  Judges. 

BAKER,  Circuit  Judge  (after  stating  the  facts).  The  declaration 
counts  on  "gross  negligence."  Though  the  plea  shows  that  the  contract 
between  the  express  company  and  the  defendant  contained  an  exemp- 
tion from  the  consequences  of  "g^oss  negligence,"  the  plea  can  be  taken 
only  as  relying  on  a  forgiveness  of  "negligence,"  because  Kelly  did  not 
authorize  ihe  express  company  to  make  a  broader  contract  on  his  be- 
half. 

If  the  declaration  be  construed  to  charge  the  defendant  only  with 
"negligence,"  the  plea  presents  an  absolute  bar.  Baltimore,  etc.,  R. 
Co.  V.  Voight,  176  U.  S.  498,  20  Sup.  Ct  385,  44  L.  Ed.  560;  Northern 
Pacific  Ry.  Co.  v.  Adams,  192  U.  S.  440,  24  Sup.  Ct.  408,  48  L.  Ed. 
513;  Boering  v.  Chesapeake  Beach  Ry.  Co.,  193  U.  S.  442,  24  Sup.  Ct. 
515,  48  L.  Ed.  742 ;  Blank  v.  111.  Cent.  R.  Co.,  182  111.  332,  55  N.  E. 
332 ;  Louisville,  etc.,  R.  Co.  v.  Keefer,  146  Ind.  21,  44  N.  E.  796,  38 
L.  R.  A.  93,  58  Am.  St.  Rep.  348 ;  Pittsburgh,  etc.,  R.  Co.,  v.  Mahoney, 
148  Ind.  196,  46  N.  E.  917,  47  N.  E.  464,  40  L.  R.  A.  101,  62  Am.  St. 
Rep.  503 ;  Russell  v.  Pittsburgh,  etc.,  R.  Co.,  157  Ind.  305,  61  N.  E. 
678,  55  L.  R.  A.  253,  87  Am.  St.  Rep.  214;   Payne  v.  Terre  Haute, 
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etc.,  R.  Co.,  157  Ind.  616,  62  N.  E.  472,  56  L.  R.  A.  472;  Peter- 
son  V.  Chicago,  etc.,  Ry.  Co.  (Wis.)  96  N.  W.  532. 

So  the  question  comes  to  this:  Does  the  injection  of  the  word 
"gross"  into  the  declaration  make  out  a  case  despite  the  plea  ? 

Some  books  and  cases  speak  of  negligence  as  slight,  ordinary,  and 
gross.  If  one  owes  great  care,  his  failure  to  come  up  to  the  mark  is 
called  "slight  negligence";  if  ordinary  care,  "ordinary  negligence"; 
if  slight  care,  "gross  negligence."  But  why  stop  there?  Why  not 
subdivide  each  of  the  three  into  three  further  classes?  For  example: 
If  one  owes  great  care,  he  may  Have  missed  the  mark  in  one  instance  a 
foot  (slight),  in  another  a  yard  (just  an  ordinary  miss),  and  in  yet  an- 
other a  mile  (gross).  And  similarly  if  one  owes  ordinary  care  or  slight 
care.  It  seems  to  us  that  the  whole  attempt  to  classify  negligence  has 
resulted  from  a  misapprehension.  "Negligence"  is  merely  a  word  of 
denial.  "Care"  is  the  positive  word.  It  is  familiar  and  sound  doctrine 
that  there  are  degrees  of  care.  But  "care"  cannot  properly  be  divided 
into  abstract  and  absolute  classes.  The  quantum  of  care  required  in  a 
particular  case  is  determined  from  the  relations  of  the  parties  and  the 
facts  of  the  situation,  and  is  proportionate  to  the  danger  reasonably  to 
be  apprehended.  Whatever  the  required  degree  of  care,  the  failure  to 
measure  up  to  it  is  the  ground  of  complaint.  But  failure  is  failure. 
The  cause  of  action  flows  from  the  failure  to  exercise  the  full  degree  of 
care  that  was  due.  The  injuries  are  what  they  are.  The  innocent  suf- 
ferer is  entitled  to  full  compensation  on  account  of  the  defendant's  fail- 
ure to  bestow  the  fullness  of  care  demanded  by  the  situation.  He  is  to 
receive  no  more,  no  less,  than  full  compensation,  because,  though  the 
defendant's  lack  may  be  a  variable,  any  lack  supplies  a  cause  of  action, 
and  his  injuries,  which  measure  the  value  of  the  cause  of  action,  are  a 
constant. 

The  division  of  negligence  into  slight,  ordinary,  and  gross  may  have 
originated  in  an  endeavor,  unconscious,  perhaps,  to  justify  exemplary 
damages  where  only  compensative  should  be  allowed.  One  who  unin- 
tentionally fails  in  his  duty,  and  thereby  causes  an  injury,  should  make 
complete  compensation.  But  to  warrant  punishment,  there  must  be  an 
actual  or  constructive  intent  to  inflict  the  injury.  Negligence  and 
willfulness  are  as  unmixable  as  oil  and  water.  "Willful  negligence"  is 
as  self-contradictory  as  "guilty  innocence." 

The  substantive  remains  the  same  substantive,  whatever  the  adjec- 
tive. In  Railroad  Co.  v.  Lockwood,  17  Wall.  367,  21  L.  Ed.  627,  the 
Supreme  Court  said : 

**In  each  case  the  neprllKenoe.  whatever  epithet  we  give  it,  is  failure  to  be- 
8tow  the  care  and  skill  which  the  situation  demands;  and  hence  it  \b  more 
strictly  accurate,  perhaps,  to  call  it  simply  *negligence.'  And  this  seems  tp 
be  the  tendency  of  modern  authorities.  •  ♦  ♦  In  the  case  before  us,  the 
law,  in  the  absence  of  special  contract,  fixes  the  degree  of  care  and  diligence 
due  from  the  railroad  company  to  the  persons  carried  on  its  trains.  A  failure 
to  exercise  such  care  and  diligence  is  negligence.  It  needs  no  epithet  properly 
and  legally  to  describe  it" 

See,  also,  Milwaukee,  etc.,  Ry.  Co.  v.  Arms,  91  U.  S.  489,  492,  23  L. 
Ed.  374 ;  Purple  v.  Union  Pacific  R.  Co.,  114  Fed.  123,  51  C.  C.  A. 
564,  57  L.  R.  A.  700. 

The  judgment  is  affirmed. 
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(135  red.  77.) 

In  re  PHILIP  SBMMEB  GLASS  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit    January  12,  1905.) 

1.  BaNKBUPTCY— COMlfEBCIAL     PaPEB—INDOBSEMINT— BANKRUPT'S     LIABH.ITY 

— Pbovablk  Debts. 

Tbe  liability  of  a  bankrupt  Indorser  of  commercial  paper  which  did  not 
become  absolute  until  after  the  filing  of  the  petition  Is  a  debt  provable  in 
bankruptcy. 

[Ed.  Note. — For  cases  In  point,  see  vol.  6,  CJent  Dig.  Bankruptcy,  §§  470, 
476.] 

2.  Same— Mutual  CBEorrs— Set-Off. 

Bankr.  Act  July  1,  1898,  c.  541,  §  1,  subd.  11,  30  Stat.  544  [U.  S.  Comp. 
St  1901,  p.  3419],  provides  that  the  word  "debt"  shall  Include  any  debt, 
demand,  or  claim  provable  In  bankruptcy ;  and  section  68  (30  Stat  565  [U. 
S.  Comp.  St.  1901,  p.  3450])  declares  that  In  all  cases  of  mutual  debts  or 
mutual  credits  between  the  estate  of  a  bankrupt  and  a  creditor  the  account 
shall  be  stated,  and  one  debt  shall  be  set  off  against  the  other,  and  the 
balance  only  shall  be  allowed  or  paid.  Held  that  where  a  national-  bank 
was  Indebted  to  a  bankrupt  on  a  deposit,  and  he  was  Indebted  to  the  bank 
as  Indorser  on  a  note,  which  liability  did  not  become  absolute  until  after 
the  filing  of  the  bankrupt's  petition,  the  bankrupt's  liability  as  Indorser 
being  a  provable  debt  the  bank  was  entitled  to  set  off  the  deposit  against 
such  liability  and  prove  the  remainder  against  the  bankrupt's  estate. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
cm  District  of  New  York. 

This  cause  comes  here  on  appeal  from  an  order  of  the  District  Court, 
Southern  District  of  New  York,  confirming  a  report  of  a  referee  in 
bankruptcy  which  allowed  the  claim  of  the  First  National  Bank  of  Jer- 
sey City  for  $8,619.27  against  the  bankrupt's  estate. 

Martin  Conboy,  for  appellant 
Hamilton  Wallis,  for  appellee. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

PER  CURIAM.  It  seems  unnecessary  to  add  anything  to  the  dis- 
cussion of  the  case,  which  will  be  found  in  the  report  of  the  referee, 
11  Am.  Bank  Rep.  665.  It  was  held  in  N.  Y.  County  National  Bank 
V.  Masscy,  192  U.  S.  138,  24  Sup.  Ct.  199,  48  L.  Ed.  380,  that,  in  the 
absence  of  fraud  or  collusion,  a  bank  which  holds  promissory  notes  of 
a  bankrupt  need  not  surrender  a  deposit  balance  standing  to  the  credit 
of  the  bankrupt  on  the  day  of  the  adjudication  in  bankruptcy,  but 
may  set  it  off  against  said  notes,  and  prove  for  the  amount  remaining 
due  after  such  set-off.  The  appellant  seeks  to  differentiate  the  case 
at  bar  on  the  ground  that  the  notes  held  by  the  First  National  Bank 
were  not  due  at  the  date  of  adjudication  (they  have  since  matured),  and 
that  the  bankrupt  was  not  the  maker,  but  the  indorser,  wherefore  the 
notes  did  not  constitute  a  "debt"  of  the  bankrupt  His  argument  is  in- 
teresting and  ingenious,  but  entirely  disregards  section  1,  subd.  11, 
Bankr.  Act  July  1, 1898,  c.  641,  30  Stat.  544  fU.  S.  Comp.  St.  1901,  p. 
3419],  which  provides  that  the  word  "debt,  when  used  in  said  act, 
"shall  include  any  debt,  demand,  or  claim  provable  in  bankruptcy." 
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That  meaning  must  be  given  to  the  word  when  used  in  the  set-ofF  sec- 
tion (section  68,  30  Stat.  565  [U.  S.  Comp.  St  1901,  p.  3450]): 

•*In  all  oases  of  mutual  debts  or  mutnal  credits  between  the  estate  of  a 
bankrupt  and  a  creditor  the  account  shall  be  stated  and  one  debt  shall  be  set 
off  against  the  other  and  the  balance  only  shall  be  allowed  or  paid.'* 

To  determine,  therefore,  whether  the  holder  of  a  claim  is  entitled 
to  the  benefit  of  section  68,  it  is  necessary  only  to  inquire  whether  his 
claim  is  one  provable  in  bankruptcy. 

We  concur  with  the  Court  of  Appeals  for  the  Third  Circuit  (Moch 
V.  Market  St.  Nat.  Bank,  107  Fed.  897,  47  C.  C.  A.  49)  in  the  con- 
clusion that  the  liabiUty  of  a  bankrupt  indorser  of  commercial  paper 
which  did  not  become  absolute  till  after  the  filing  of  the  petition  is  a 
debt  provable  in  bankruptcy. 

The  order  appealed  from  is  affirmed,  with  costs. 


(185  Fed.  7a) 

UNITED  STATES  v.  AMERICAN  SURETY  00.  OF  NEW  YORK. 

(Circuit  Court  of  Appeals,  First  Circuit    February  8,  1906.) 

No.  554. 

1.  Unfted  States— Bond  of  CJontractob  fob  Public  Wobk— Distbibutioh 

OF  Proceeds. 

In  tbe  distribution  of  tbe  proceeds  recoyered  on  the  bond  of  a  contractor 
for  government  work,  conditioned  as  required  by  Act  Aug.  13,  1894,  c 
280,  28  Stat.  278  [U.  S.  Comp.  St  1901,  p.  2523],  the  United  States  is  not 
entitled  to  priority  over  laborers  or  materialmen  who  are  also  secured  by 
the  bond. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  47,  Cent  Dig.  United  States,  f  59.] 

2.  Same— LiABiLFTT  of  Sitreties. 

The  liability  of  the  sureties  on  the  bond  of  a  contractor  for  govern- 
ment worit,  conditioned  as  required  by  Act  Aug.  13,  1894,  c.  280,  28  Stat 
278  [U.  S.  Comp.  St  1901,  p.  2523],  is  limited  to  the  penalty  therein  named, 
although  the  bond  contains  two  distinct  obligations — one  to  the  United 
States,  and  the  other  to  persons  furnishing  labor  or  materials  in  the 
prosecution  of  the  work. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Maine. 

For  opinion  below,  see  126  Fed.  811. 

Isaac  W.  Dyer,  U.  S.  Atty. 

Thomas  L.  Talbot,  for  defendant  in  error. 

Before  COLT,  Circuit  Judge,  and  ALDRICH  and  LOWELL, 
District  Judges. 

LOWELL,  District  Judge.  There  is  no  need  to  state  the  details 
of  the  litigation  involved  in  the  case  at  bar.  The  question  now 
presented  is  this:  In  distributing  the  proceeds  of  a  bond  given  in 
accordance  with  the  act  of  Congress  of  August  13,  1894,  c.  280,  28 
Stat.  278  [U.  S.  Comp.  St.  1901,  p.  2523],  has  the  United  States 
priority  as  against  persons  supplying  labor  and  materials  in  the 
prosecution  of  the  work? 
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In  United  States  v.  Heaton,  128  Fed.  414,  63  C.  C.  A.  156,  the 
Circuit  Court  of  Appeals  for.  the  Third  Circuit  denied  priority,  in 
an  extended  opinion,  and  in  an  earlier  stage  of  the  case  at  bar  this 
court  seems  to  have  acted  upon  the  same  conclusion.  123  Fed. 
287,  59  C.  C.  A.  256.  Under  these  conditions,  we  follow  the  de- 
cided cases. 

The  United  States  further  contended  that,  even  if  it  was  entitled 
to  no  priority  as  such,  yet  it  was  entitled  to  payment  of  its  claim 
in  full,  on  the  ground  that  the  bond  contained  two  distinct  obli- 
gations— one  to  satisfy  the  claim  of  the  United  States,  and  the 
other  to  satisfy  the  claim  of  laborers  and  materialmen;  the  full 
amount  of  the  penalty  being  recoverable  under  each  head.  Thus 
to  double  the  sum  expressed  in  the  bond  as  a  maximum  guarantor's 
liability  is  without  warrant  in  the  terms  of  the  written  contract, 
and  has  no  support  from  the  authority  of  decided  cases. 

The  judgment  of  the  Circuit  Court  is  affirmed,  and  neither  party 
recovers  costs  in  this  court. 


(135  Fed.  79.) 

WESTERN  ELECTRIC  CO.  v.  NORTH  ELECTRIC  CO.  et  aL 

(Circuit  Court  of  Appeals,  Sixth  Circuit    January  12,  1905.) 

No.  1.315. 

1.  Patents— Suit  fob  Infringement— Pleading. 

In  a  suit  in  equity  for  infringement  of  a  patent  the  defenses  of  lack 
of  invention  and  noninfringement  cannot  be  made  by  plea,  but  only  by 
answer. 

[Ed.  Note. — For  cases  in  point,  see  vol.  38,  Cent  Dig.  Patents,  §  521.] 

2.  Saice— Defenses  Pbopeblt  Made  bt  Plea. 

A  defense  to  a  suit  for  infringement  on  the  ground  that  the  patent 
bears  date  more  than  six  months  later  than  the  notice  given  to  the 
applicant  of  the  allowance  of  the  application  may  properly  be  taken  by 
plea. 

3.  Same— Validity— Issuance   More   than    Six   Months    afteb   Notice   of 

AXiLOWANCE 

The  provision  of  Rev.  St  §  4885  [U.  S.  Comp.  St  1901,  p.  3382],  that 
"every  patent  shall  bear  date  as  of  a  day  not  later  than  six  months  from 
the  time  at  which  it  .was  passed  and  allowed  and  notice  thereof  was  sent 
to  the  applicant  or  his  agent,"  is  directory  merely,  since  the  same 
section  allows  the  applicant  six  months  after  notice  in  which  to  pay  the 
final  fee;  and  where,  by  reason  of  the  accumulation  of  work  in  the 
office,  the  patent  cannot  be  prepared  and  signed  after  such  payment 
within  the  six  months,  and  it  is  therefore  reallowed  and  issued  on  a 
later  date,  it  will  not  be  held  void  for  that  reason,  at  least  at  the 
instance  of  a  private  party  in  a  collateral  proceeding. 

4.  Same  —  Validity    and    Infringement  —  Spring    Jacks    fob   Telephone 

Switch  Boards. 

The  Scribner  patent  No.  357,538,  for  improvements  in  spring-jack  tele- 
phone switches,  while  for  a  combination  of  old  devices,  is  for  a  new 
combination  of  great  utility,  and  discloses  invention.  Also  held  infringed 
as  to  claims  3  and  5. 

5.  Same. 

The  Scribner  and  Warner  patent.  No.  488,033,  for  a  telephone  switch, 
based  in  part  on  the  device  of  the  prior  Scribner  patent,  No.  357,538,  was 
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not  anticipated  by  such  patent,  and  discloses  invention.    Also  held  in- 
fringed as  to  claims  1  and  3. 

e.  Same. 

The  Scribner  patent,  No.  562,729,  for  improvements  in  telephone  switcb- 
es,  was  not  anticipated,  and  discloses  invention.  Also  held  infringed  as 
to  claims  2  and  4. 

7.  Same— Invention— New  Combination  of  Old  Elements. 

While  the  mere  assembling  in  a  new  organization  of  parts  of  old 
structures  to  perform  the  same  functions  in  their  new  place  that  they 
did  in  the  old  is  not  invention,  yet  where  they  are  so  taken,  and  are 
organized  in  a  new  and  useful  manner,  so  as  to  produce  a  more  beneficial 
result,  there  may  be  invention;  and  where  the  combination  displays 
the  exercise  of  intuitive  skill  and  genius  beyond  that  possessed  and 
exercised  by  those  well  skilled  in  the  practice  of  the  art,  and  the  dis- 
covery is  of  something  new  and  useful,  invention  should  be  recognized. 

[Ed.  Note— For  cases  in  point,  see  vol  38,  Cent  Dig.  Patents,  H  27- 
30.] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Ohio. 

De  Witt  C.  Tanner  (George  P.  Barton,  of  counsel),  for  appellant 
Albert  Lynn  Lawrence,  for  appellees. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit 
Judges. 

SEVERENS,  Circuit  Judge.  The  Western  Electric  Company 
complains  in  its  bill  of  the  infringement  by  the  appellees  of  the 
rights  secured  by  three  several  letters  patent  which  it  claims  to 
own,  namely,  one  numbered  357,538,  granted  to  Charles  E.  Scrib- 
ner, February  8,  1887,  one  numbered  488,033,  granted  to  Scribner 
and  Warner,  December  13,  1892,  and  one  numbered  552,729,  grant- 
ed to  Scribner,  January  7,  1896,  all  of  which  relate  to  improvements 
in  spring-jack  switches  for  telephone  switch  boards;  and  prays 
for  an  injunction  and  an  accounting. 

The  appellees,  who  were  the  defendants  in  the  court  below,  ap- 
peared, and  interposed  a  plea,  which,  in  substance,  denied  the  al- 
legation in  the  bill  that  the  public  had  generally  recognized  the 
validity  of  the  patent  No.  357,538,  and  averred  that  the  public 
refrained  from  contesting  its  validity  because  the  Bell  Telephone 
Company  and  the  complainant  in  this  suit  claimed  a  complete 
monopoly  of  all  telephonic  inventions,  and  the  public  believed  they 
had  such  a  monopoly,  and  not  because  of  the  supposed  validity  of 
this  particular  patent.  And,  further,  the  plea  denied  that  the  in- 
vention of  the  patent  had  gone  into  extensive  use,  alleged  that  it 
had  been  anticipated,  and  denied  infringement. 

As  to  the  patents  Nos.  488,033  and  552,729,  the  plea  alleged  that 
they  severally  bear  a  date  more  than  six  months  later  than  the  time 
when  notice  was  given  by  the  Patent  Office  of  the  allowance  of 
the  applications,  respectively.  The  complainant  set  this  plea  down 
for  argument,  and  upon  the  hearing  the  court  held  the  plea  insuf- 
ficient, and  granted  the  defendants  leave  to  answer,  but  without 
prejudice  to  the  defendants'  right  to  raise  by  answer  the  defenses 
made  by  the  plea.    We  will  observe,  in  passing,  that,  so  far  as  this 
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plea  relates  to  the  patent  No.  357,538,  it  is  quite  manifest  that, 
except  as  to  the  defenses  of  lack  of  invention  and  noninfringement, 
it  presented  no  defense  to  the  bill,  and  with  respect  to  those  de- 
fenses it  is  also  quite  clear  that  they  cannot  be  taken  by  plea,  but 
only  by  answer.  Walker  on  Patents,  §§  699,  600.  Besides,  a  plea, 
to  be  maintainable,  must  present  some  single  definite  point  on  the 
maintenance  of  which  the  bill  will  be  disposed  of.  Story's  Eq. 
Plead.  §  664.  The  plea  as  regards  this  patent  is  multifarious,  in 
that  it  states  several  defenses  to  the  bill.  In  fact,  it  covers  the 
principal  grounds  of  an  answer. 

The  plea,  in  so  far  as  it  relates  to  patents  Nos.  488,033  and  552,- 
729,  would  seem  to  be  good  in  form.  It  alleges  the  fact  that  the 
date  of  each  of  the  patents  is  more  than  six  months  later  than  the 
notice  given  to  the  applicant  of  the  allowance  of  the  application, 
and  states  the  date  on  which  such  notice  was  given.  Section  4885 
of  the  Revised  Statutes  [U.  S.  Comp.  St.  1901,  p.  3382],  provides 
that  "every  patent  shall  bear  date  as  of  a  day  not  later  than  six 
months  from  the  time  at  which  it  was  passed  and  allowed  and 
notice  thereof  was  sent  to  the  applicant  or  his  agent;  and  if  the 
final  fee  is  not  paid  within  that  period  the  patent  shall  be  with- 
held." The  question  thus  raised  is  an  important  one,  for  the  chief 
of  the  Issue  and  Gazette  Division  of  the  Patent  Office,  whose  tes- 
timony is  in  the  record,  states  that  great  numbers  of  patents  have 
been  issued,  the  dates  of  which  are  more  than  six  months  later  than 
the  time  when  notice  of  allowance  was  sent  to  the  applicant.  He 
states  that  it  is  the  practice  of  the  Patent  Office,  and  has  been  for 
more  than  20  years,  to  transmit  to  the  patentee  the  notice  of  allow- 
ance as  soon  as  may  be  after  all  the  proceedings  except  the  pay- 
ment of  the  final  fee  have  been  taken,  and  the  notice  of  allowance 
contains  a  requirement  that  the  final  fee  be  paid.  On  receiving  the 
final  fee  within  the  six  months,  the  patent  issues.  But  on  account 
of  the  accumulation  of  business  in  the  office  a  considerable  period 
of  time  must  elapse,  after  the  final  fee  is  paid,  before  the  patent  can 
be  prepared  and  signed.  And  when  the  final  fee  is  paid  so  near  the 
expiration  of  the  six  months  that  the  office  cannot  have  the  patent 
ready  for  issue  within  that  time,  the  office  issues  a  notice  to  the 
applicant,  which  contains  a  receipt  for  the  fee,  and  a  formal  notice 
that  the  application  has  been  examined  and  again  allowed.  And 
it  appears  that  this  latter  was  the  course  of  proceeding  in  the  case 
of  both  the  patents  Nos.  488,033  and  552,729.  In  each  case  the 
final  fee  was  paid,  and  notice  of  the  reallowance  mailed  to  the  ap- 
plicant within  the  six  months  after  the  original  allowance ;  but  the 
patents  were  dated  and  issued  more  than  six  months  after  the  date 
of  the  original  allowance,  but  shortly  after  the  reallowance.  It  is 
contended  for  the  appellees  that  these  patents  are  therefore  void. 
It  is  urged  that  the  date  of  the  patents  is  imperatively  required  by 
the  statute,  and  that  the  Patent  Office  has  no  authority  to  adopt  a 
practice  which  shall  dispense  with  that  requirement.  There  is 
some  plausibility  in  the  argfument  supporting  this  contention,  but 
we  think  the  weight  of  opposing  reasons  compels  a  diflFerent  con- 
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elusion,  and  that  the  requirement  should  be  regarded  as  directory, 
rather  than  absolutely  essential.  The  full  six  months  are  allowed 
by  the  statute  to  the  applicant,  and  it  can  hardly  be  supposed  that 
Congress  intended  that  this  period  could  be  cut  short  by  the  exi- 
gencies of  the  Patent  Office.  He  has  no  power  to  coerce  its  pro- 
ceedings. Delays  in  a  public  office  are  not  generally  allowed  to 
prejudice  the  rig^t  of  one  who  has  performed  all  that  the  Islw  re- 
quires of  him  to  secure  official  action.  The  object  which  Congress 
had  in  view  was  to  compel  the  applicant  to  follow  up  his  applica- 
tion by  the  reasonable  performance  of  the  conditions  precedent  to 
the  issue  of  the  patent.  If  he  entitles  himself  to  have  the  patent 
issue  within  six  months,  that  object  is  subserved.  Said  Mr.  Jus- 
tice Field,  in  delivering  the  opinion  of  the  court  in  French  v.  Ed- 
wards, 13  Wall.  506,  20  L.  Ed.  702 : 

"There  are  undoubtedly  many  statutory  requisitions  intended  for  the  guide 
of  officers  In  the  conduct  of  business  devolved  upon  them,  which  do  not  limit 
their  power,  or  render  its  exercise  in  disregard  of  the  requisitions  ineffectual. 
Such,  generally,  are  regulations  designed  to  secure  order,  system,  and  dis- 
patch in  proceedings,  and  by  a  disregard  of  which  the  rights  of  partlefi  inter- 
ested cannot  be  injuriously  affected.  Provisions  of  this  character  are  pot 
usually  regarded  as  mandatory,  unless  accompanied  by  negative  words  im- 
porting that  the  acts  required  shall  not  be  done  In  any  other  manner  or  time 
than  that  designated." 

And  in  2  Sutherland,  Stat.  Construction,  §  612  (2d  Ed.),  it  said: 

"In  other  words,  as  the  cases  universally  hold,  a  statute  specifying  a  time 
within  which  a  public  officer  is  to  perform  an  official  act  regarding  tbe  rights 
and  duties  of  others  is  directory,  unless  the  nature  of  the  act  to  *>^  P^^' 
formed  or  the  phraseology  of  the  statute  is  such  that  the  designation  of  time 
must  be  considered  as  a  limitation  of  the  power  of  the  officer.*' 

Again,  the  statute  declares  that,  if  the  final  fee  is  not  paid  witto 
the  six  months,  the  patent  shall  be  withheld,  but  it  does  not  de- 
clare that,  if  not  dated  as  directed,  the  patent  shall  not  issue,  or, 
if  issued,  shall  be  void.  Besides  all  this,  the  officers  charged  ^»^ 
the  administration  of  the  law  have  for  many  years  construed  tne 
law  as  giving  power  to  the  office  to  exercise  control  over  ^PP-l^^J 
tions  until  the  patent  should  finally  issue,  and  that  it  was  justified 
in  resorting  to  a  matter  of  form  in  order  that  the  right  of  the  cit^^^^ 
should  not  be  sacrificed.  So  far  as  we  know,  this  is  the  first  tirne 
the  practical  construction  of  the  statute  now  called  in  question  "^ 
been  challenged,  and  much  disturbance  of  things  supposed  '^^J^L 
on  solid  foundations  would  ensue  if  such  an  objection  should 
sustained.  . 

Whether  the  practice,  if  promptly  challenged  by  the  goverrij^^ 
in  a  direct  proceeding  to  recall  a  patent  would  be  sanctioned,  ^ 
have  not  now  to  consider.     We  think  the  patents  ought  not   ^P  ^^ 
held  void  for  irregularity,  if  it  be  such,  at  the  instance  of  a  pri'^ 
party  in  a  collateral  proceeding.  -  ■!! 

Pursuant  to  the  leave  granted,  the  defendants  answered  th^  ^^^^ 
They  denied  that  the  inventions  covered  by  the  several  patents  Tj|jy 
new,  alleged  numerous  anticipations,  denied  in  general  the  v^^* 
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of  the  patents,  renewed  their  objection  to  the  patentSv  on  account 
of  their  dates,  and  also  denied  infringement.  The  case  went  to 
hearing  on  pleadings  and  proofs.  The  bill  was  dismissed,  but  upon 
what  grounds  the  record  does  not  disclose. 

The  patent  to  Scribner,  No.  357,538,  was  granted  for  an  improve- 
ment in  spring-jack  switches  such  as  were  described  in  a  former 
patent  to  the  same  patentee.  He  states  that  the  object  of  his 
improvement  is  to  "so  construct  the  switches  that  they  may  be  light, 
strong,  and  efficient,  and  easily  accessible  for  adjustment  or  repairs, 
while  occupying  the  smallest  possible  space  upon  the  switch  board." 
In  telephone  switch  boards  such  switches  are  employed  for  the  pur* 
pose  of  opening  and  closing  the  circuits  between  the  patrons,  and 
the  switches  are  necessarily  numerous.  In  order  that  as  many  as 
possible  may  be  brought  within  the  reach  of  an  operator,  it  is 
important  that  they  be  compactly  arranged  in  the  switch  board. 
The  switch  jacks  shown  in  this  and  the  others  of  complainant's  pat- 
ents occupy  a  space  at  the  outer  end  of  about  one-half  inch  square 
and  in  length  about  two  inches.  They  are  arranged  side  by  side  on 
plates  each  of  which  contains  say  20  switches,  and  these  plates  of 
switches  are  multiplied  laterally,  and  are  laid  up  one  on  top  of  the  other 
to  the  height  desired.  The  front  edge  of  these  plates  is  in  the  face  of 
the  switch  board,  and  an  opening  in  the  front  of  the  plate  or  frame  ex- 
tends back  into  the  switch,  through  which  opening  the  plug  at  the  end 
of  the  connecting  piece  held  by  the  operator  is  passed  in  to  make  con- 
tact with  the  springs  of  the  jack,  the  springs  being  conductors  in  the 
circuit.  Normally,  the  springs  effect  a  closure  of  the  circuit  in  the 
jack.  But  when  the  plug  is  inserted,  and  the  springs  are  moved 
away  from  their  normal  contact,  the  circuit  in  the  jack  is  opened 
and  extended  through  the  plug  to  the  line  connected  therewith. 

Fig.  1  of  the  patent  No.  357,538,  here  shown,  illustrates  the  in- 
vention patented: 

a 


The  plate,  a,  contains  several  slots  for  receiving  the  switches.  Two 
switches  are  inserted  in  their  places.  The  lower  one  of  the  two  is  in 
its.  normal  condition.  The  upper  one  shows  the  plug  inserted  in 
the  jack  and  lifting  the  spring,  g,  off  the  contact  piece  on  the  spring 
below.    The  spring,  f,  has  a  ground  connection,  and  is  insulated 
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from  the  test-strap,  e,  and  the  latter  is  in  connection  with  the  test- 
tube,  d,  which  makes  contact  with  the  tip  of  the  plug,  as  the  oper- 
ator begins  the  insertion.  The  frame  is  of  rubber  or  some  non* 
conducting  material,  and  so  are  the  insulating  strips  shown  in  black. 
The  spring,  strap,  and  insulating  strips  compose  the  jack,  and  are 
made  to  completely  fill  the  slot  in  the  frame  at  the  rear  end  thereof 
when  all  are  pressed  down  edgewise  to  their  place.  The  test-strap 
connection  with  the  test-tube  enables  the  operator  to  find  out, 
through  the  test-wire  with  which  it  connects  at  the  rear,  whether 
the  line  is  in  use  or  not.  The  springs  and  strap  are  all  made  of  thin 
conducting  material,  to  economize  space.  This  explanation  is  not 
of  all  the  characteristics  of  the  switch  jack,  but  is  sufficient  to  an 
understanding  of  the  claims  involved. 

The  claims  of  this  patent  which  are  said  to  be  infringed  are  the 
third  and  fifth,  as  follows : 

"(3)  In  a  spring-Jack  switch,  the  combination,  with  the  strap,  e,  connected 
with  the  test-piece  at  the  front  of  the  l>oard  of  the  ground-piece,  f,  and  the 
lever,  g,  said  strap,  ground-piece,  and  lever  being  punched  out  of  sheet  metal 
and  placed  in  substantially  parallel  planes  and  insulated,  substantially  as 
shown  and  described." 

**(5)  The  combination,  with  the  rubber  frame  or  support  provided  with  the 
holes  and  slots,  of  spring-Jack  switches  inserted  therein  and  completely  filling 
the  slots  at  the  rear,  whereby  the  teeth  or  sections  of  said  frame  are  rigidly 
supported,  substantially  as  shown  and  described." 

A  great  number  of  patents  had  been  issued  in  this  country  and 
abroad  for  switch  jacks  in  telephone  and  other  electrical  apparatus 
before  Scribner  devised  the  switch  jack  above  described.  The 
defendant's  counsel  say  that  every  element  employed  by  Scribner  is 
to  be  found  in  the  prior  art,  and  in  structures  already  patented,  and 
that  there  was  no  invention  in  reassembling  them  to  perform  their 
accustomed  functions  in  another  organization.  And  we  have  no 
doubt  that  the  fact  is  thus  correctly  stated.  But  we  do  not  think 
the  conclusion  follows :  for,  while  all  the  things  employed  by  Scrib- 
ner and  their  capacities  had  been  known  to  those  familiar  with  the 
general  subject  and  in  some  forms  and  relations  had  been  applied 
to  effect  similar  purposes,  yet  no  combination  of  them  operating 
in  the  same  way  as  that  of  Scribner's  is  shown  to  have  ever  existed. 
An  examination  of  the  older  devices  would  only  show  that  the  con- 
cession we  have  made  is  justified.  And  it  would  also  show  that 
the  more  recent  of  the  prior  patents  for  such  devices  have  rested 
upon  distinctions  in  the  methods  of  combination.  But  <he  patent 
under  consideration  is  for  a  new  and  improved  combination  and  we 
are  convinced  it  is  one  of  much  utility.  Being  only  for  an  improve- 
ment, the  patent  must  be  so  limited  as  not  to  cover  any  combination 
shown  by  the  prior  art.  But,  when  so  limited,  it  is  manifest  that 
the  defendant  company  infringes  it.  As  it  does  not  build  upon  the 
older  models,  but  copies  that  of  the  complainant's,  it  bears  witness 
to  the  value  of  Scribner's  improvement.  We  shall  recur  to  this 
subject  after  the  examination  which  we  propose  to  make  of  the 
other  patents  described  in  the  bill  and  claimed  by  the  comfdainant 
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Patent  No.  488,033,  issued  to  Scribner  and  Warner,  was  for  a  form 
of  construction  based  in  part  on  the  Scribner  invention,  already 
considered,  and  consisted  in  the  application  of  it  to  metallic  circuits 
with  certain  necessary  additions  and  changes.  It  was  stated  in  the 
application  that  the  object  of  the  invention  was  to  provide  ready 
means  of  looping  or  connecting  together  such  circuits.  It  included 
a  switch  jack  proper  and  the  plug  to  operate  it. 

Fig.  3  illustrates  the  switch  jack,  and  a  part  of  Fig.  7  the  open- 
ing in  the  frame  in  front  of  the  jack,  and  the  loop-plug. 


Flj.  7. 


In  Fig.  3  a  plate  is  shown  having  spaces,  1,  2,  3,  4,  5,  for  five 
jacks  laid  side  by  side.  Three  of  the  spaces  are  filled  with  jacks. 
The  invention  consisted  of  the  two  springs,  preferably  of  different 
lengths,  adjusted  to  press  normally  toward  each  other  and  upon 
different  contact  points  (the  posts  c  and  d),  a  guide-tube  in  front 
of  the  ends  of  the  springs;  and  a  loop-plug,  g,  is  shown  in  Fig.  7, 
adapted  to  be  inserted  in  the  tube  and  to  spread  the  springs,  which  are 
line  terminals,  apart  so  as  to  separate  them  from  their  normal  contacts, 
c,  d,  and  closing  each  spring  with  a  different  terminal  in  the  loop- 
plug.  The  loop-plug  has  a  metallic  sleeve  larger  than  the  tip  of 
the  plug,  and  when  the  plug  is  inserted  one  of  the  springs  is  pressed 
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off  its  contact  and  comes  in  contact  with  the  sleeve  through  which 
the  circuit  is  extended  when  the  other  end  of  the  loop  is  connected 
with  the  line  beyond  it  by  a  similar  plug  and  switch.  The  loop- 
plug  also  presses  off  the  other  spring  from  its  contact,  and,  the  tip 
of  the  plug  being  in  contact  with  that  spring,  another  circuit  con- 
nection is  formed  and  extended  through  the  plug.  Proper  insula- 
tion is  provided  throughout  the  apparatus  described. 

The  claims  of  the  patent  involved  in  the  present  controversy  are 
the  first  and  third,  as  follows : 

"(1)  A  circuit-changing  device  consisting  of  two  springs  or  line-terminals, 
each  spring  adjusted  to  normally  press  against  a  different  contact-piece,  and 
a  tube  or  guide  placed  in  front  of  said  springs,  in  combination  with  a  loop- 
plug  having  a  tip  smaller  than  the  metallic  sleeve  of  the  shank  thereof,  said 
loop-plug  being  adapted  to  be  inserted  in  said  guide  to  separate  said  springs 
from  their  contacts,  respectively,  while  each  spring  is  at  the  same  time 
closed  to  a  different  terminal  of  the  loop-plug." 

"(3)  In  a  circuit-changing  device,  the  combination,  with  two  iDSulated 
springs  of  different  lengths,  ha^'ing  their  free  ends  in  the  same  direction,  of 
a  guide  in  front  of  said  springs  and  a  plug  provided  with  two  terminals,  one 
terminal  upon  the  tip  and  the  other  upon  the  shank  thereof,  whereby  on 
inserting  the  plug  into  the  guide  the  springs  are  respectively  closed  to  differ- 
ent terminals  of  said  loop-plug,  the  shorter  spring  being  closed  upon  the  tip 
and  the  longer  spring  upon  the  sleeve,  substantially  as  and  for  the  purpose 
specifled/' 

Anticipation  of  this  invention  is  claimed  by  the  defendants  upon 
similar  grounds  as  those  raised  against  the  former  patent  to  Scrib- 
ner,  which  has  been  already  considered;  and  that  patent  is  itself 
relied  upon  as  an  anticipation  of  Scribner  and  Warner's.  But  this 
patent  seems  much  less  open  to  the  defense  of  anticipation  than  the 
Scribner  patent;  for,  although  the  elements  employed  in  this  in- 
vention and  some  of  the  details  of  methods  of  arrangement  in  re- 
spect of  some  of  those  elements  are  to  be  found  in  many  former 
structures,  there  is  nothing  in  the  proof  that  shows  the  same  com- 
bination, or  anything  similar  to  those  of  the  patent  under  consid- 
eration. The  reference  to  the  Scribner  patent,  No.  357,538,  as  an 
anticipation,  is  unavailing.  It  is  true  that  the  means  employed  in 
that  patent  are  to  some  extent  utilized.  There  are  similar  springs, 
a  plug,  and  a  similar  method  of  opening  the  circuit  and  of  extending 
it.  But  it  has  not  the  test-strap  of  the  Scribner  combinations,  nor 
are  the  normal  contact-points  the  same.  Besides,  this  patent  has 
special  provisions  not  only  in  the  switch  jack  proper,  but  in  the 
loop-plug  also,  and  relatively  to  each  other,  for  changing  and  ex- 
tending the  circuit,  while  nothing  of  the  kind  Is  shown  in  the  for- 
mer patent  to  Scribner.  But,  even  if  it  had  adopted  the  Scribner 
invention,  the  improvement  upon  it  would  nevertheless  be  patent- 
able. 

The  Scribner  and  Warner  invention  appears  to  us  to  be  of  very 
considerable  merit,  and  a  marked  improvement  upon  anything  be- 
fore attained.  We  have  no  doubt  whatever  of  the  patentability 
of  the  claims  relied  upon.  Nor  can  there  be  any  doubt,  as  we  should 
suppose,  that  infringement  is  proven.  The  grounds  for  this  latter 
conclusion  will  be  stated  when  we  have  reached  our  conclusion  in 
regard  to  the  other  patent  involved  in  the  controversy. 
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Patent  No.  552,729  to  Scribner  had  for  its  object  the  provision 
of  an  improved  frame  for  switch  jacks,  compact  and  durable  switch 
jacks  suitable  for  use  with  metallic  circuit  lines  and  for  controlling- 
the  continuity  of  both  limbs  of  such  circuits,  and  whose  contacts 
should  be  accessible  for  testing  the  insulation  and  continuity  of  the 
circuit  wires.  The  existing  state  of  the  art  on  which  he  proposes 
his  improvements  is  rehearsed  by  the  patentee  as  follows : 

"In  telephone  switch  boards  of  the  multiple  type  it  is  usual  to  provide  a 
spring  jack  or  terminal  socket  upon  each  section  of  the  multiple  switch 
board  for  each  line.  The  first  spring  jack  of  the  series  is  arranged  in  the 
form  of  a  switch  which  Is  adapted  to  disconnect  the  remainder  of  the  circuit 
through  the  switch  board.  The  long-distance  connections  or  other  connec- 
tions requiring  the  highest  insulation  and  greatest  freedom  from  disturbance 
are  made  with  this  first  spring  jack  of  the  series  by  means  of  the  usual 
loop-plug,  in  order  to  free  the  line  from  the  disturbances  arising  from  cross- 
talk or  induced  currents  taking  place  in  the  cables  of  the  switch  board,  and 
the  shunting  effect  of  the  annunciator  which  is  permanently  connected  with 
the  switch-board  circuit  The  necessity  also  frequently  arises  of  testing 
to  locate  defects  upon  the  line,  which  defects  may  be  either  in  the  switch 
board  or  upon  the  line  circuit,  and  such  tests  have  been  provided  for  by  a 
second  switch  in  the  line  or  switch-board  circuit  adapted  to  open  the  line 
circuit  in  order  that  the  circuit  through  the  switch  board  and  that  through 
the  line  might  be  separately  tested.  The  spring-jack  switches  have  usually 
been  arranged  in  groups  of  twenty,  the  different  members  of  the  group  being 
mounted  upon  a  common  base-plate,  the  aggregation  being  denominated  a 
*8trlp  of  spring  jacks.' " 

The  purpose  of  the  invention  was  to  provide  a  simple  and  durable 
strip  of  spring-jack  switches  having  contact-points  not  only  adapted 
to  make  connection  with  the  corresponding  portions  of  ordinary 
connecting  plugs,  but  which  are  also  accessible  for  testing  by  means 
of  a  special  testing  plug  provided  for  the  purpose,  whereby  separate 
circuits  may  be  closed  through  the  switch-board  circuit  and  through 
the  line  circuit  simultaneously.  The  spring  jack  is  also  provided 
with  local  contact  pieces  which  are  connected  with  the  annuncia- 
tor for  the  purpose  of  restoring  it  and  for  testing  purposes. 

The  frame  specially  devised  for  this  patent  is  shown  in  part  by 
Fig.  7  here  reproduced : 


It  is  made  of  hard  rubber  or  other  insulating  material.  The 
recesses  for  the  jacks  are  narrowed  at  the  rear  end  for  about  one- 
third  of  their  length,  so  that  they  may  pinch  and  hold  tight  the 
springs  of  the  jacks  when  pressed  into  them  with  their  insulating 
strips  between.  Forward  of  this  holding  place  the  space  is  made 
67  C.C.A.— 36 
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wider,  to  give  play  to  the  springs;  and  forward  of  this  wider  space 
is  an  opening  extending  through  to  the  front  of  the  plate  to  receive 
the  plug  when  pushed  into  the  jack. 

A  part  of  Fig.  1  shows  the  arrangement  of  the  switch  jacks  in 
a  part  of  the  frame,  and  also  shows  the  springs  in  their  relation 
to  each  other  and  their  insulations  (in  black): 


Fig.  16  shows  the  plug  and  its  relations  to  the  springs  of  the  jack 
and  the  connecting  wires : 


This  plug  is  provided  with  several  contact-points,  which,  with 
the  springs  when  they  come  in  contact  therewith,  close  the  circuit, 
which  is  extended  thereby  through  the  plug  to  another  line  or  limb 
of  a  line.  It  (the  plug)  is  a  somewhat  complicated  and  ingenious 
affair,  performing  functions  all  of  which  are  not  involved  in  the 
present  suit.  We  have  only  to  deal  with  the  organization  of  the 
frame  and  the  switch  jacks  and  the  adaptations  of  the  latter  to  the 
plug.  By  referring  to  Fig.  16  it  is  seen  that  each  jack  comprises 
a  pair  of  line-springs,  b,  b',  and  their  co-operating  switch  contact- 
anvils,  c,  c'.  The  springs,  c,  c',  are  connected  with  the  limbs  of  the 
circuit  through  the  remainder  of  the  telephone  exchange,  including 
the  annunciator,  and  they  are  adapted  to  contact  with  points  on  the 
tip  of  the  plug  when  the  latter  is  pressed  in  and  has  separated  the 
main  line  springs  from  their  contact  with  the  springs,  c,  c'. 

There  are  11  claims  in  this  patent,  but  only  the  second  and  fourth 
are  claimed  to  be  infringed.    They  are  as  follows : 

"(2)  The  combination  with  a  plate  of  insulating  material  having  transverse 
grooves  in  one  face  and  a  plug-opening  from  the  edge  of  the  strip  into  tbe 
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traDsverse  groove,  of  line  springs  placed  on  edge  and  forced  into  the  groove, 
the  springs  being  separated  by  an  interposed  tongue  of  insulating  material, 
substantially  as  described." 

"(4)  The  combination  with  the  plate,  a,  having  the  grooves,  a',  formed  in 
it,  of  the  line  springs,  b,  b',  and  their  contact  springs,  c,  c',  separated  by  in- 
terposed tongues  of  insulating  material,  forced  on  edge  into  the  groove,  sub- 
stantially as  described." 

Nothing  in  the  prior  art  is  shown  to  us  which  anticipates  these 
claims.  We  might  properly  repeat  the  observations  we  have  made 
regarding  the  conditions  existing  at  the  date  of  the  other  patents 
as  correctly  stating  the  conditions  existing  at  the  date  of  this  in- 
vention ;  that  is  to  say,  no  such  combinations  of  means  are  to  be 
found  in  the  prior  art.  All  three  of  these  patents  may  well  stand 
upon  the  rule  which  has  several  times  been  affirmed  in  this  court, 
namely,  that  while  the  mere  assembling  in  a  new  organization  of 
parts  oJF  old  structures  to  perform  the  same  function  in  their  new 
place  that  they  did  in  the  old  is  not  invention,  yet  where  they  are 
so  taken  and  are  organized  in  a  new  and  useful  manner,  so  as  to 
produce  a  more  beneficial  result,  there  may  be  invention ;  and  when 
the  combination  displays  the  exercise  of  intuitive  skill  and  genius 
beyond  that  possessed  and  exercised  by  those  well  skilled  in  the 
practice  of  their  art,  and  the  discovery  is  of  something  new  and 
useful,  invention  should  be  recognized.  As  we  have  already  indi- 
cated, we  think  that  each  of  these  patents  shows  a  distinct  advance 
in  the  progfress  of  the  art  with  which  it  is  concerned.  And  the 
number  of  patents  relating  to  this  subject  which  had  been  taken 
out  is  strong  evidence  that  the  results  which  had  already  been 
reached  had  already  exhausted  the  common  skill  and  learning  of 
the  craft. 

With  respect  to  the  matter  of  infringement,  the  defendants  North 
and  Steele  are  not  shown  to  have  been  individually  guilty  of  any 
infringing  act.  There  is  therefore  no  excuse  for  joining  them  as 
parties,  unless  it  be  that  they  were  officers  of  the  offending  corpora- 
tion, and  this  is  no  excuse.  It  may  be,  however,  that  the  complain- 
ant mistakenly  supposed  the  officers  were  active  participants  in  the 
infringement,  and  has  been  disappointed  in  its  proofs.  However 
this  may  be,  the  bill  was  properly  dismissed  as  to  them,  and  so  far 
the  decree  of  the  Circuit  Court  will  be  affirmed,  with  costs  of  both 
courts  to  those  defendants. 

As  to  the  corporation,  the  charge  of  infringement  is  clearly 
proven.  The  claim  that  it  built  upon  old  structures,  known  to  the 
public  before  the  inventions  of  the  patents  in  suit,  is  groundless. 
Its  manufacture  resembles  the  older  art  only  as  the  complainant's 
does.  The  only  difference  between  the  manufacture  of  the  defend- 
ant and  that  of  the  complainant's  patents  which  has  been  pointed 
out  in  the  thorough  and  elaborate  argument  of  counsel  for  defend- 
ants, or  that  we  have  been  able  to  discover,  that  deserves  to  be 
mentioned,  is  this,  which  has  reference  to  that  element  of  the  com-  , 
binations  of  the  last  patent  termed  the  "frame"  or  "plate,"  which  in 
that  patent  is  described  as  made  of  hard  rubber  or  other  insulating 
material.    The  defendant's  frame  or  plate  has  a  floor  made  of  alu- 
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milium,  upon  which  are  mounted  the  parts  which  support  the  switch 
jacks  and  bind  them  at  the  rear,  which,  as  well  as  all  the  other  parts 
of  the  frame  except  the  floor,  are  made  of  hard  rubber;  and  it  comes 
to  this :  that  all  the  parts  of  the  defendant's  frame  whereof  the  kind 
of  material  is  of  any  consequence  is  the  same  as  the  complainant's. 
The  frame  is  in  all  substantial  respects  the  equivalent  of  the  Scrib- 
ner  frame. 

The  decree  of  the  Circuit  Court  must  be  affirmed,  with  costs  as  to 
the  defendants  North  and  Steele,  and  reversed  as  to  the  defendant 
North  Electric  Company,  with  costs  to  complainant  in  the  Circuit 
Court  and  in  this  court,  and  the  cause  remanded,  with  directions 
to  enter  a  decree  for  the  complainant  against  that  defendant  and 
for  further  proceedings  therein.  The  decree  will  not  include  an 
order  for  an  injunction  in  respect  to  any  of  the  complainant's  pat- 
ents which  have  expired  at  the  time  of  entering  such  decree 


(185  Fed.  90.) 

BUCHANAN  et  al.  v.  PERKINS  ELECTRIC  SWITCH  MFG.  CO. 

(Circuit  Court  of  Appeals,  Third  Circuit    February  7,  1905.) 

No.  la 

Patents— Validity  and  Infringement— Incandescent  LAiiP  Sockets. 

The  Perkins  patent.  No.  026,927,  for  an  incandescent  lamp  socket,  was 
not  anticipated,  and  is  not  for  a  mere  aggregation  of  parts,  but  coyers  a 
true  combination  of  old  elements  into  a  new  and  complete  unitary  struc- 
ture in  such  a  way  as  to  produce  a  new  and  highly  beneficial  result,  and 
to  show  invention.    Claims  3,  4,  and  9  also  held  infringed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  East- 
ern District  of  Pennsylvania. 

For  opinion  below,  see  129  Fed.  134. 

Marcellus  Bailey,  for  appellants. 
Hubert  Howson,  for  appellee. 

Before  DALLAS  and  GRAY,  Circuit  Judges,  and  BRADFORD, 
District  Judge. 

GRAY,  Circuit  Judge.  This  is  an  appeal  from  the  Circuit  Court 
of  the  United  States  for  the  Eastern  District  of  Pennsylvania.  129 
Fed.  134.  The  appellee  brought  suit  by  a  bill  in  equity  against  the 
appellants,  for  infringement  of  claims  3,  4  and  9  of  letters  patent 
No.  626,927,  granted  June  13,  1899,  to  the  appellee,  as  assignee  of 
Charles  G.  Perkins,  for  improvements  in  incandescent  lamp  sock- 
ets. The  decree  of  the  court  below  sustained  claims  3,  4  and  9  of 
the  patent  in  suit,  and  found  the  defendants  to  have  infringed  the 
same.    The  claims  involved  are  as  follows : 

"(3)  In  combination  in  a  lamp-socket,  a  cap,  a  shell,  two  blocks  of  insulat- 
ing material  with  recesses  arranged  to  form  two  insnlating-cbambers,  a  plate 
with  a  binding-screw  located  in  one  of  the  chambers  and  having  its  ends  se- 
cured to  the  resi)ective  blocks,  a  plate  with  a  binding-screw  located  in  the  oth- 
er of  the  chambers  and  having  its  ends  secured  to  the  respective  blocks,  and 
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grooTes  in  the  edges  of  the  upper  block  for  the  passage  of  the  circuit-wires  of 
the  respectiTe  binding-screws,  substantially  as  specified. 

**(4)  In  combination  in  a  lamp-socket,  a  shell,  two  blocks  of  Insulating  ma- 
terial with  recesses  arranged  to  form  insulated  chambers,  a  plate  with  a  bind- 
ing-screw located  in  one  of  the  chambers,  a  plate  with  a  binding-screw  located 
in  the  other  of  the  chambers,  and  a  switch-block  located  in  one  of  the  cham- 
bers and  adapted  to  make  contact  with  the  end  of  the  plate  In  the  same 
chamber,  substantially  as  specified. 

•  «**#  #««* 

"(9)  In  combination  in  a  lamp-socket,  a  cap,  a  shell,  two  blocks  of  insulat- 
ing material  located  within  the  shell,  insulated  chambers  formed  by  recesses 
in  the  insulation,  and  plates  bearing  outwardly-extending  binding-screws  lo- 
cated in  the  recesses  and  having  their  ends  secured  by  screws  to  the  respec- 
tiye  insulating-blocks,  substantially  as  specified." 

The  defenses  set  up  were  nonpatentability,  for  lack  of  invention, 
and  noninfringement.  The  first,  viz.,  nonpatentability,  was  the  most 
seriously  urged,  and  was  and  is  the  controlling  issue  in  this  case. 
The  patentee  says,  in  regard  to  the  subject  matter  of  his  patent : 

•This  invention  relates  to  a  receptacle  for  incandescent  lamps,  having  a 
switch  mechanism  enclosed  in  a  chamber  that  is  insulated  from  the  shell  and 
from  the  c|iamber  containing  the  parts  forming  the  other  side  of  the  circuit 
through  the  sodcet." 

A  trouble  incident  to  all  lamp  sockets,  and  present  to  a  greater 
or  less  extent  in  all  the  numerous  devices  prior  to  that  of  the  pat- 
ent in  suit,  arose  from  the  juxtaposition  of  the  poles  or  terminals 
of  the  circuit,  owing  to  the  necessarily  confined  space  in  which 
they  were  inclosed.  The  danger  of  short  circuits,  from  contacts  of 
the  raveled  ends  of  the  wires  inserted  in  the  posts,  and  from  arcing,, 
was  one  that,  according  to  the  evidence,  had  only  been  imperfectly 
prevented  in  the  sockets  of  incandescent  lamps.  That  this  danger 
was  entirely  eliminated  or  minimized  by  the  device  of  the  patent  in 
suit,  is  not  denied.  The  appellant,  however,  cites  the  prior  art, 
not  so  much  to  prove  anticipation  of  the  device  of  the  patent  in 
suit,  as  to  show  that  the  state  of  the  art  was  such,  that  the  combi- 
nation set  forth  in  the  claims  was  a  mere  step  in  the  direction  of 
increased  efficiency  of  such  lamp  sockets  as  would  readily  suggest 
itself  to  one  skilled  in  the  art,  and  did  not  involve  patentable  in- 
vention. 

Of  the  numerous  patents  and  devices  for  incandescent  lamp  sock- 
ets prior  to  the  patent  in  suit,  only  four  have  been  cited  by  the  de- 
fendant below,  to  illustrate  the  state  of  the  art  into  which  the  lamp 
socket  of  the  complainant  below  was  introduced.  These  are  the 
"Snow"  patent.  No.  554,896,  dated  February  18,  1896,  the  "Wirt" 
patent,  No.  560,667,  dated  May  26,  1896,  the  "Hubbell"  patent. 
No.  565,5-41,  dated  August  11,  1896,  and  the  "Pass  &  Seymour" 
patent,  No.  568,919,  dated  October  6,  1896.  In  each  of  these  pat- 
ents, except  the  "Pass  &  Seymour,"  the  insulating  discs  of  porce- 
lain, in  which  the  switch  mechanism  is  placed  and  into  which  are 
brought  the  terminals  or  poles  of  the  circuit,  to  be  connected 
through  the  high  resisting  lamp  filament,  are  covered  by  a  thin 
metal  case.  In  the  "Snow"  and  "Hubbell"  patents,  it  is  only  neces- 
sary to  refer  to  the  latter  as  more  clearly  demonstrating  the  ad- 
vance of  the  art  in  the  direction  of  the  device  of  the  patent  in  suit. 
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In  both  the  "Hubbell"  and  "Snow"  patents,  the  two  discs  of  porce- 
lain are  separated  and  held  apart  for  a  distance  of  half  to  three- 
quarters  of  an  inch,  by  the  metal  standards  on  their  opposite  sides, 
to  which  they  are  united  by  binding-screws.  Grooves  are  made  in 
the  discs  to  hold  the  ends  of  the  standards,  and  for  the  passage  of 
the  wires  which  connect  with  the  standards  as  part  of  the  circuit, 
the  moving  part  of  the  mechanism  being  located  in  the  open  space 
between  the  upper  and  lower  disc.  In  this  type  of  lamp  socket, 
there  is  nothing  to  prevent  short  circuiting,  by  the  coming  in  con- 
tact of  the  raveled  ends  of  the  twisted  cords  constituting  the  ter- 
minals of  the  circuit  on  the  opposite  sides  of  the  disc.  Unskillful 
or  careless  connection  of  the  ends  of  these  cords  with  the  posts,  as 
shown  by  the  evidence,  makes  this  a  frequent  source  of  trouble  in 
this  type  of  lamp  socket.  So  also,  there  is  an  ever-present  danger 
of  arcing  of  the  current,  upon  sudden  turning  of  the  switch.  Mr, 
Waterman,  complainant's  expert,  testified  that,  within  his  "own 
experience,  sockets  of  this  general  open  type  have  given  trouble 
continually  from  breaking  of  the  porcelains,  the  loosening  of  the 
parts  and  consequent  development  of  bad  contacts  and  burning  of 
the  socket,  from  short  circuits  due  to  arcing,  to  loose  strands  of 
the  circuit  wires  and  to  broken  pieces  falling  so  as  to  connect  op- 
posite poles." 

It  was  to  overcome  these  difficulties  and  produce  a  socket  that 
would  be  "mechanically  strong  and  electrically  well  insulated,  so 
that  the  danger  of  short  circuit  might  be  entirely  obviated,  as  well 
as  arcing  between  the  opposite  terminals  prevented,  that  the  lamp 
socket  of  the  patent  in  suit  was  devised.  That  the  patentee  ac- 
complished his  purpose  and  furnished  a  socket,  not  only  mechanic- 
ally strong  but  electrically  well  insulated,  and  one  that  was  small, 
light,  simple,  easily  wired,  ^and  cheap  to  manufacture,  is  not  denied, 
and  is  fully  established  by  the  evidence.  This  was  accomplished 
by  bringing  the  two  porcelain  discs  of  the  "Hubbell"  and  "Snow" 
patents  into  close  contact,  and  by  thus  shortening  the  electrically 
conducting  standards  which  hold  the  two  discs  together,  giving 
strength  and  solidity  to  the  structure ;  the  faces  of  the  two  porce- 
lain discs  being  so  recessed  as  that,  when  brought  together,  the  re- 
cesses and  partitions  between  them  coincide,  and  forming  separate 
and  completely  insulated  chambers  on  opix)site  sides  of  the  socket, 
into  which  the  terminal  wires  are  introduced. 

The  "Wirt"  socket,  which  belongs  to  the  single  porcelain  block 
type,  was  referred  to  principally  to  show  the  peripheral  recesses  on 
practically  opposite  sides  of  the  porcelain  block,  to  receive  the  two 
plates  that  carry  the  binding-screws,  and  clearly  these  peripheral 
recesses  in  the  patent  in  suit  are  not  new  with  reference  to  the 
"Wirt"  patent.  In  other  respects,  however,  the  single  block  Wirt 
devised,  is  subject  to  the  danger  arising  from  the  close  juxtaposi- 
tion of  opposite  poles  of  the  circuit,  where  the  central  contact 
passes  through  the  screw  contact  shell.  The  loose  ends  of  the 
circuit  wire  are  liable  to  make  contact  between  the  two,  and  so 
establish  a  short  circuit. 
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The  "Pass  &  Seymour"  socket  belongs,  as  said  by  complainant's 
expert,  "to  an  entirely  different  class  of  constructions."  It  has  no 
metallic  case,  but  is  entirely  a  porcelain  construction.  There  is  no 
cap  or  shell,  and  no  two  blocks  of  insulating  material  so  fashioned 
as,  when  brought  together,  to  form  two  insulating  chambers. 
There  is  a  little  ridge  in  the  single  large  chamber,  marked  10  in 
the  drawing  of  the  patent,  but  this  does  not  form  two  insulating 
chambers.  Terminal  wires  are  brought  through  apertures  in  the 
porcelain,  directly  into  the  binding  posts  located  in  the  chamber, 
and  any  stray  or  raveled  ends  of  such  wires  are  liable  to  get  over 
the  ridge  and  make  a  short  circuit  with  the  opposite  pole.  The 
learned  judge  of  the  court  below  has,  in  our  opinion,  correctly  and 
clearly  stated  the  essential  difference  between  the  "Pass  &  Sey- 
mour" socket  and  that  of  the  patent  in  suit,  as  follows : 

"In  the  Pass  and  Seymour  the  ends  of  the  circuit  wires  are  left  in  close 
proximity  in  the  same  chamber  with  nothing  but  a  low  and  narrow  rib  of 
porcelain  intercepting  them,  which  there  is  constant  danger  that  the  frayed 
strands  may  bridge  over  and  short  circuit  But  in  the  Perkins  this  is  doubly 
prevented ;  first,  by  locating  the  contact  plates  at  diametrically  opposite  sides 
of  the  blocks;  and  second,  by  giving  to  each  a  separate  recess  or  chamber 
therein.  It  is  true  that  the  wall  between  the  chambers  is  slight,  and  that  the 
imperfect  contact  of  the  upper  and  lower  blocks  leaves  a  small  air  space  which 
divides  it ;  and  in  a  badly  fitted  socket,  like  that  produced  by  Mr.  Mclntire. 
this  may  be  so  great  as  to  do  away  in  great  part  with  the  benefit  to  be  derived 
from  this  construction.  But  in  the  ordinary  and  proper  form  made  in  ac- 
cordance with  the  patent,  the  two  chamber  feature  has  an  important  and  dis- 
tinctive function  which  is  not  anticipated  by  anything  to  be  found  in  the  Pass 
and  Seymour,  any  more  than  in  the  rest  of  the  preceding  art" 

It  is  true  that  the  elements  of  the  combination,  described  in  these 
three  claims  of  the  patent  in  suit,  are  in  a  sense  old,  yet  the  two 
perfectly  insulated  chambers,  the  dominating  element  of  the  com- 
bination, is  in  a  sense  new.  It  is  not  found  in  any  of  the  patents 
cited,  in  such  fashion  as  to  produce  the  beneficial  effects  due  to  it 
in  the  combination  of  the  patent  in  suit.  With  this  and  the  other 
elements  of  the  combination,  we  have  a  new  and  complete  unitary 
structure,  combining  old  elements  in  such  way  as  to  produce  a 
new  and  highly  beneficial  result.  Mr.  Waterman,  complainant's 
expert,  thus  describes  what  he  calls  the  essential  feature  of  the 
combination : 

"The  essential  feature  of  the  construction,  in  so  far  as  claims  3,  4  and  9  are 
concerned,  as  I  understand  the  patent,  consists  in  the  form  of  the  insulating 
blocks  and  the  disposition  of  the  several  necessary  electrical  contact  portions 
in  such  manner  that  they  are  effectively  separated  from  one  another  and  serve 
to  hold  together  the  insulating  pieces  to  make  the  interior  mechanism  and  its 
insulation  substantially  a  unit,  exceedingly  simple  and  strong  in  its  construc- 
tion, and  successfully  meeting  the  requirements  of  practical  use.  This  is  at- 
tained by  the  use  of  two  opposed  chambered  insulating  blocks  united  by 
plates,  serving  also  as  electrical  connections,  to  form  substantially  separate 
enclosures,  whereby  conducting  parts  of  opposite  polarities  are  separated  from 
one  another  in  a  substantially  perfect  manner." 

Whether,  in  a  given  case,  there  has  been  an  exercise  of  the  in- 
ventive faculty,  within  the  meaning  of  the  patent  laws,  is  always 
a  delicate  and  sometimes  difficult  question  addressed  to  the  sound 
judgment  of  the  court  having  to  pass  thereon.    It  is  difficult,  per- 
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haps  impossible,  to  prescribe  general  rules  for  the  exercise  of  this 
judicial  function.  It  demands  careful  consideration  of  the  prior 
art  and  the  essential  and  distinguishing  feature  of  the  device  or 
combination,  as  to  which  invention  is  alleged,  and  appreciation  of 
the  practical  working  of  the  mental  faculties.  But  it  must  often 
happen,  and  is  unavoidable,  that  what  is  evidence  of  inventive  gen- 
ius to  one  mind,  may  only  suggest  the  exercise  of  mechanical  skill 
to  another  equally  sincere  and  intelligent. 

The  fact  that  a  new  combination  or  device  may  be  simple  and 
obvious  to  the  ordinary  understanding,  when  once  produced  in  con- 
crete form,  is  not  necessarily  proof  that  invention  was  not  involved. 
This  is  almost  a  commonplace  in  the  jurisprudence  of  patent  law. 
It  is  also  true  that  admitted  benefits  resulting  from  the  combina- 
tion or  device,  and  widely  extended  adoption,  are  facts  relevant  to 
the  novelty  and  usefulness  of  the  alleged  invention.  These  facts 
are  abundantly  established,  in  regard  to  the  patent  in  suit,  by  the 
evidence  in  this  record.  The  results  attained  by  the  device  of  the 
patent  in  suit  are  the  prevention  of  short  circuits,  by  stray  wire 
ends  from  the  flexible  conductors  making  contact  between  the  two 
branches  of  the  electric  circuit,  the  prevention  of  arcing  in  the  open- 
ing of  the  switch,  and  a  construction  mechanically  strong  and  com- 
pact, with  the  metallic  parts  well  protected.  We  think  the  combi- 
nation of  which  this  device  consisted,  was  the  product  of  more 
than  mere  mechanical  skill,  and  required  such  an  exercise  of  the  in- 
ventive faculty  as  the  patent  laws  were  designed  to  protect.  As  to 
the  contention  that  the  combination  described  in  claims  3,  4  and  9 
is  a  mere  aggregation  of  parts,  and  not  a  patentable  combination, 
we  cannot  do  better  than  adopt  the  language  of  the  learned  judge 
of  the  court  below : 

"It  is  further  urged  that  the  elements  drawn  together  in  the  patent  amoont 
to  a  mere  aggregation ;  hut  this  loses  sight  of  that  which  is  involved.  The 
object  of  the  invention  is  the  production  of  an  electric  lamp  socket,  an  im- 
portant commercial  appliance,  which,  to  meet  the  demands  upon  it,  must  have 
certain  characteristics  and  qualities.  It  is  necessarily  made  up  of  diflferent 
parts,  designed  for  different  purposes,  some  of  which  contribute  one  thing 
and  some  another.  The  cap,  the  shell,  the  upper  and  lower  blocks,  the  in- 
sulating chambers  are  nothing  apart  and  in  themselves;  but  together  they 
unite  to  form  a  complete  socket  to  be  taken  and  used  as  a  whole.  This  is  not 
an  aggregation  of  separate  elements,  each  acting  or  standing  by  itself,  but  a 
composite  construction  in  which  the  several  parts  co-operate  to  produce  a  com- 
mon and  combined  result  which  the  law  accepts  and  sustains." 

The  defense  of  noninfringement  is  not  seriously  urged  by  the 
learned  counsel  for  appellant,  who  says  in  his  brief,  in  regard  to 
the  defendant's  structure  as  compared  with  that  of  the  patent  in 
suit, 

**The  only  bond  they  have  in  common,  which  is  not  also  found  in  the  prior 
'Hubbell*  patent,  is  that  the  two  legs  or  standards,  which  mechanically  unite 
the  two  blocks  and  at  the  same  time  form  part  of  the  electric  circuit  are  sep- 
arated from  one  another  by  an  insulating  wall  or  partition,  formed  by  prop- 
erly fashioning  and  recessing  for  this  purpose  the  meeting  faces  of  the  two 
blocks." 

While  this  statement  takes  no  note  of  other  features  which  the 
two  structures  have  in  common,  not  found  in  the  prior  "Hubbell" 
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patent,  such  as  the  bringing  into  close  contact  the  two  porcelain 
discs,  fastened  together  externally  by  the  two  legs  or  standards 
let  into  external  grooves  in  the  porcelain,  it  does  admit  that  the  de- 
fendant's structure  possesses  the  controlling  characteristic  of  com- 
plainant's combination,  viz.,  the  perfect  separation  by  an  insulating 
wall  of  these  two  metallic  standards  and  the  opposite  poles  of  the 
electric  circuit,  "by  properly  fashioning  and  recessing  for  this  pur- 
pose the  meeting  faces  of  the  two  blocks." 

We  think,  therefore,  that  claims  3,  4  and  9  of  the  patent  in  suit 
covered  a  patentable  combination,  and  that  the  court  below  was 
right  in  sustaining  the  validity  of  the  same.  The  decree  of  the 
court  below  is  therefore  affirmed. 


(135  Fed.  1.) 

POST  V.  UNITED  STATES. 

(Circuit  CJonrt  of  Appeals,  Fifth  Circuit    February  27,  1905.) 

No.  1,352. 

1.  Post  Office— Use  of  Mails  to  Defraud— Elements  of  Offense. 

Where,  in  an  indictment  for  using  the  mails  in  furtherance  of  a 
scheme  or  artifice  to  defraud,  the  only  charge  of  fraud  or  bad  faith 
was  that  defendant  advertised  to  practice  mental  healing,  and  received 
pay  to  treat  patients  *'when  she  did  not  intend  to  administer  any  treat- 
ment," the  mere  averment  that  she  was  engaged  in  the  business  of  men- 
tal healing  does  not  state  a  scheme  or  artifice  to  defraud,  within  Rev.  St. 
S  5480,  as  amended  by  Act  March  2,  1889,  c.  393,  §  1.  25  Stat  873  [U.  S. 
Comp.  St  1901,  p.  3697],  but  the  gist  of  the  offense  as  charged  in  such 
Indictment  is  that  she  did  not  intend,  when  she  so  advertised  and  received 
money,  to  give  the  treatment  for  which  she  was  paid,  and  such  rfverment 
must  be  proved  to  warrant  a  oDuviction. 

[Ed.  Note. — Use  of  mails  to  defraud,  see  note  to  Timmons  v.  United 
States,  30  C.  C.  A.  86.] 

2.  Same— Pbactice  of  Mental  Healing — Good  Faith. 

Rev.  St.  §  5480,  as  amended  by  Act  March  2,  1889,  c.  393,  §  1,  25  Stat. 
873  [U.  S.  Comp.  St.  1901,  p.  3697],  making  it  a  criminal  offense  to  use 
the  mails  in  furtherance  of  a  scheme  or  artifice  to  defraud,  does  not  make 
any  discrimination,  with  respect  to  the  right  to  the  use  of  the  postal 
establishment  of  the  United  States  by  persons  whose  vocation  is  healing, 
between  those  who  profess  to  cure  by  the  use  of  mental  science  and  those 
who  use  drugs ;  and,  in  a  prosecution  thereunder  for  such  use  of  the  mails, 
the  question  of  the  defendant's  good  faith  is  the  cardinal  question.  If 
she  practiced  in  good  faith,  without  the  intention  to  defraud,  she  is  not 
»  guilty,  although  in  fact  the  theory  and  practice  followed  were  worthless ; 
but  If,  without  belief  in  her  practice,  and  with  knowledge  that  her  repre- 
sentations regarding  it  were  false,  she  made  them  to  defraud,  the  fact 
that  mental  healing  is  a  lawful  vocation  does  not  prevent  conviction. 

8.  Samk— Bubden  of  Pboof. 

The  burden  of  proof  in  a  criminal  case  is  never  upon  the  accused  to 
prove  Innocence,  or  to  disprove  evidence  offered  to  establish  crime.  In 
a  prosecution  for  the  use  of  the  mails  to  carry  out  a  scheme  to  defraud 
in  the  practice  of  mental  healing,  it  being  charged  in  the  indictment  that 
the  defendant's  promises  to  heal  were  impossible  of  performance,  and  evi- 
dence having  been  received  on  both  sides  of  that  issue,  it  was  error  to 
instruct  the  jury  that  the  burden  rested  on  the  defendant  to  prove  to  their 
satisfaction  that  she  possessed  such  power. 
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4.  CBnnNAL  Law— iNSTBuonoRft— Wbiobt  and  Cbkdibujtt  ot  Testimort. 

While  the  judge  of  a  federal  court  may  express  his  opinion  in  a  chargt 
as  to  the  weight  or  effect  of  evidence  or  the  credibility  of  witnesses, 
he  is  not  warranted  In  directing  a  jury  that  they  should  ignore  evidence 
.offered  by  a  defendant  as  to  the  possession  by  her  of  certain  powers 
of  mental  healing  because  it  was  contrary  to  well-established  laws  of 
nature.  If  the  evidence  is  admissible,  its  credibility  and  weight  are 
matters  for  the  jury  to  determine. 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  Florida. 

For  opinion  below,  see  128  Fed.  950. 

H.  Bisbee,  Geo.  C.  Bedell,  and  O.  T.  Green,  for  plaintiff  in  error. 

J.  N.  Stripling,  U.  S.  Atty.,  and  W.  W.  Howe,  for  defendant  in 
error. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

SHELBY,  Circuit  Judge.  Four  indictments  were  found  against 
the  plaintiff  in  error,  who  will  hereafter  be  called  the  defendant, 
charging  her  with  a  violation  of  section  5480  of  the  Revised  Statutes 
of  the  United  States,  as  amended  by  the  act  of  March  2,  1889,  c. 
393,  §  1,  25  Stat.  873  [U.  S.  Comp.  St  1901,  p.  3697].  The  material 
parts  of  the  statute  are  as  follows : 

**If  any  person,  having  devised  or  intended  to  devise  any  scheme  or  arti- 
fice to  defraud  ♦  ♦  ♦  to  be  effected  by  either  opening  or  intending  to 
open  correspondence  or  communication  with  any  person,  whether  resident 
within  or  outside  the  United  States,  by  means  of  the  postoffice  establlsb- 
ment  of  the  United  States,  or  by  inciting  such  other  person  or  any  person 
to  open  communication  with  the  person  so  devising  or  intending,  shall,  in 
and  for  executing  such  scheme  or  artifice,  or  attempting  to  do  so,  place  or 
caused  to  be  placed  any  letter  ♦  ♦  ♦  in  any  postoffice  •  ♦  ♦  of  the 
United  States,  to  be  sent  or  delivered  by  the  said  postoffice  establishment, 
*  *  *  such  person  so  misusing  the  postoffice  establishment  shall,  upon 
(H)nviction,  be  punishable  by  a  fine  of  not  more  than  $500  and  by  imprison- 
ment for  not  more  than  18  months,  or  by  both,"  etc. 

The  indictments  were  consolidated  under  Rev.  St.  §  1024  [U. 

5.  Comp.  St.  1901,  p.  720],  and  tried  on  the  plea  of  not  guilty,  as  one 
case.  The  defendant  was  convicted,  and  sentenced  to  imprisonment 
in  the  penitentiary  for  one  year  and  a  day.  The  charge  of  the  trial 
judge  is  reported  in  full  in  United  States  v.  Post  (D.  C.)  128  Fed. 
950. 

It  is  not  desirable  to  make  a  full  statement  of  the  evidence  (the 
record  contains  more  than  500  pages),  but  it  is  necessary  to  make 
a  sufficient  statement  of  it  to  make  clear  the  questions  to  be  de- 
cided. 

When  about  22  years  of  age  the  defendant  was  graduated 
by  a  college  in  Illinois.  From  that  time  for  about  20  years  she  was 
occupied  in  teaching  and  literary  pursuits,  and  became  well-kno\vn 
as  a  writer.  When  about  30  years  old  she  became  a  student  of 
Christian  and  mental  science.  She  studied  the  subject  for  many 
years.  After  investigation  she  rejected  the  principles  of  Christian 
science,  so  far  as  it  relies  upKDn  divine  power  to  heal,  but  became 
a  believer  in  the  substantiality  and  usefulness  of  mental  science. 
About  the  year  1885  she  moved  from  Illinois  to  Georgia,  and  en- 
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gag-ed  there  m  the  business  of  healing  by  the  mental  science  meth- 
od.    While  in  Georgia,  at  first,  she  treated  her  patients  at  home, 
and  later  she  used  the  United  States  mails  in  order  to  treat  patients 
at  a  distance.    In  1892  she  located  in  Florida,  and  began  the  prac- 
tice of  mental  healing  there.     She  treated  patients  at  a  distance, 
corresix>nding  with  them  through  the  mails,  and   advertising  in 
journals  and  pamphlets,  and  continued  to  do  so  until  the  heginningr 
of  these  prosecutions.     Her  business  so  increased   that  she  em- 
ployed several  clerks  and  assistants,  some  of  whom  had  previously 
been  taught  by  her  in  lectures  on  the  subject  of  mental  science. 
She  published  several  books  and  many  pamphlets  on  the  subject. 
She    had   between   seven  and    ten    thousand   patients   whom   she 
treated,  and  from  many  she  received  testimonials  that  they  had 
been  benefited  or  cured.    Many  of  her  patients  testified  on  the  trial 
that  they  had  been  benefited  by  her  treatment,  and  knew  of  others 
receiving  benefit  or  being  cured.     Her  business  was  conducted 
openly.     She  taught  mental  science  by  delivering  lectures  to  class- 
es.    She  employed  and  paid  a  mental  scientist  to  treat  a  member 
of  her  family.     She  is  now  73  years  of  age,  and  is  an  intellectual 
and  educated  woman.    The  advertisements  by  letters  and  publi- 
cations  that  she  continuously   made   of  her  business  were  very 
optimistic.     She   claimed   to   possess   the   power   to   cure   all,  or 
nearly  all,  diseases;    to  remove  the  conditions  that  produce  pov- 
erty, and  to  inspire  or  cause  those  conditions  that  bring  success ; 
to  restore  hair  to  its  natural  color,  and  to  grow  it  on  bald  heads; 
to  alleviate  or  remove  many  unfavorable  conditions ;  to  remove  the 
evidences  of  old  age,  and  to  restore  youth,  if  the  patient  had  faith 
that  it  could  be  done;    and  she  further  claimed  that  by  "absent 
treatment"  through  a  second  person  she  could  cure  a  third  person 
without  the  latter  having  knowledge  of  the  treatment.     And  there 
was  evidence  tending  to  show  that  she  gave  the  business  of  the 
treatment  of  patients  but  little,  if  any,  personal  attention,  and  was 
acutely  interested  only  in  the  money  that  she  was  receiving  from 
the  patients;    but,  on  the  other  hand,  there  was  evidence  tending 
to  show  that  she  gave  the  patients  every  attention  as  advertised, 
and  that  she  often  treated  the  poor  without  compensation,  and  that 
no  patient  ever  complained  of  her.     There  was  evidence  tending 
to   show  that  it  was  impossible  by  absent  treatment  through  a 
second  person  to  cure  or  benefit  a  third  person  without  such  third 
person  having  knowledge  of  the  treatment,  and  evidence  was  of- 
fered intended  to  show  that  cures  could  be  and  were  made,  and 
benefit  conferred,  by  such  treatment.     Other  facts  applicable  to 
special  phases  of  the  case  will  be  stated  as  such  phases  are  dis- 
cussed. 

As  to  Indictments  No.  141,  No.  160,  and  No.  161. 

The  scheme  or  artifice  to  defraud  as  charged  in  these  indictments 
is  substantially  the  same,  and  is,  in  substance,  that  the  defendant 
had  devised  a  scheme  and  artifice 


'•Defraud  divers  persons  whose  names  are  to  the  grand  jurors  unknown,  by 
publishing  and  causing  and  procuring  to  be  published  in  certain  newspapers, 
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pamphlets  and  drcnlarg,  entitled/'  etc.,  ••dirers  advertisements  in  which  It  wa^ 
represented  in  substance,  that  she,  the  said  Helen  Post,  was  a  healer  of  all 
forms  of  disease  and  weakness ;  that  she,  by  a  method  and  procesft,  which  she 
variously  termed  'Mental  Science,'  *Mental  Healing,'  'Mind  Cure  Treatment* 
'Mind  Cure,'  and  'Absent  Treatment,'  could  cure  every  form  of  disease  and 
weakness,  and  that  she  would  treat  and  cure  persons  affected  with  disease 
by  the  aforesaid  method  and  process,  in  their  absence  from  her,  for  three 
dollars  per  week  or  ten  dollars  per  month ;  and  did  then  and  there  intend 
thereby  to  Induce  divers  persons,  whose  names  are  to  the  grand  jurors  un- 
known, to  send  money  to  her  for  the  purpose  of  receiving  such  alleged  treat- 
ment, and  to  fraudulently  convert  such  money  as  should  be  sent  to  her  to 
her  own  use,  ioitJiout  administerinff  any  treatment,  but  to  fraudulently  con- 
vert to  her  own  use  such  money  as  should  be  so  sent  to  her  for  said  alleged 
treatment  And  she,  the  said  Helen  Post,  at  the  time  of  so  devising  said 
scheme  and  artifice,  and  at  the  time  of  so  causing  and  procuring  to  he  pub- 
lished the  said  advertisements  and  representations,  and  at  and  before  the 
time  of  committing  the  offense  hereinafter  mentioned,  did  not  intend  to  ad- 
minister any  treatment  for  any  disease  or  weakness  by  9aid  method  and 
process,  and  did  not  intend  to  cure  any  person  or  persons  who  might  apply 
to  her.    •    •    •" 

These  indictments  diflFer  as  to  the  letters,  etc.,  alleged  to  have 
been  deposited  in  the  post  office,  and  in  other  immaterial  matters, 
but  the  alleg^ed  scheme  and  artifice  to  defraud  is  in  substance  the 
same ;  and  the  lines  which  we  have  here  italicized,  to  the  effect  that 
the  defendant  did  not  intend  to  administer  any  treatment,  appear 
in  almost  the  same  words  in  each  indictment.  The  gist  of  the 
scheme  or  artifice  charged  in  each  indictment  is  that  the  defendant 
advertised  to  practice  mental  healing,  and  received  pay  to  treat 
patients  "when  she  did  not  intend  to  administer  any  treatment." 
The  learned  judge  who  tried  the  case,  in  overruling  demurrers  to 
the  indictments,  said : 

**It  is  not  the  question  whether  Mrs.  Post  could  or  could  not  do  what  she 
promised  she  would  do,  but,  if  at  the  time  of  making  the  representations 
she  Intended  not  to  carry  them  out,  she  is,  in  that  respect,  guilty  of  the 
violation  of  the  law." 

It  is  not  charged  that  she  falsely  pretended  that  she  could  cure. 
No  charge  is  made  that  she  could  not  treat  and  cure  as  advertised,  and 
no  charge  is  made  that  she  knew  she  could  not  treat  and  cure  the  dis- 
eases and  conditions  as  claimed.  The  point  in  the  indictments  whidi 
differentiates  them  from  a  mere  charge  of  optimism — of  professional 
boasting — is  the  allegation  that  she  advertised  and  received  money  to 
treat  patients,  when  she  did  not  at  the  time  intend  to  treat  them.  The 
record  shows  that  the  advertisement  was  to  treat  them  by  the  mental 
cure  method,  and  it  shows  that  by  that  treatment  was  meant  that  she 
would  direct  the  patients'  thought  toward  hiealth  and  against  disease» 
and  use  her  own  thought,  also,  to  alleviate  or  cure.  That  she  did  not 
at  the  time  she  so  advertised  and  received  pay,  or  at  any  time,  intend 
to  so  treat  the  patient,  is  the  only  charge  of  bad  faith.  When  an  indict- 
ment was  presented  against  the  same  defendant  on  similar  facts,  with- 
out this  charge  of  bad  faith,  a  demurrer  was  sustained  to  it.  Vnit^^ 
States  V.  Post  (D.  C.)  113  Fed.  852.  This  ruling  of  the  learned  trial 
judge  is  sustained  by  the  opinion  of  Judge  Clark,  speaking  for  the 
Circuit  Court  of  Appeals  of  the  Sixth  Circuit,  holding  that  an  indict- 
ment under  the  section  in  question  was  not  good,  which  charged  a 
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scheme  to  defraud  only  the  buyer  by  offering  to  sell  to  him  counterfeit 
money  at  the  rate  of  $5  for  $1,  unless  it  also  charged  that  the  defendant 
did  not  intend  to  or  would  not  send  the  counterfeit  money  on  receipt 
of  the  price,  for,  if  the  defendant  had  the  counterfeit  money,  and  in- 
tended to  do  as  he  offered  to  do — send  the  $5  on  receipt  of  the  $1 — 
there  was  no  deceit  or  scheme  to  defraud  his  correspondent,  within  the 
meaning  of  the  statute,  although  the  offer  may  have  been  a  violation 
of  another  law.  Milby  v.  United  States,  109  Fed.  638,  48  C.  C.  A. 
574.  See,  also,  Horman  v.  United  States,  116  Fed.  350,  53  C.  C.  A. 
570;  Milby  v.  United  States,  120  Fed.  2,  57  C.  C.  A.  21.  If  the  de- 
fendant intended  to  administer  and  did  administer  the  treatment  she 
advertised,  she  is  not  guilty  of  the  fraud  charged,  although  the  treat- 
ment mav  be  in  fact  as  valueless  as  the  counterfeit  money  in  the  Milby 
Case.  There  was  no  conflict  in  the  evidence  as  to  the  advertisements. 
The  sole  disputed  question  of  fact  was :  Did  she,  or  did  she  not,  intend 
to  administer  the  mental  treatment? 

On  the  trial  of  the  issue  joined  on  the  plea  of  not  guilty,  the  burden 
was  on  the  United  States  to  prove,  as  the  essential  part  of  the  scheme 
or  artifice,  that  the  defendant,  at  the  time  of  the  committing  of  the 
offense  charged,  "did  not  intend  to  administer  any  treatment  for  any 
disease  or  illness  by  said  method  or  process,  or  any  other  method  or 
process."  It  is  certainly  difficult  to  make  such  proof.  It  is  true  that 
motive  and  malice,  which  are  mere  emotions  or  invisible  conditions  of 
mind,  may  be  proved  by  actions — ^as,  for  an  instance,  a  killing  with  a 
weapon  may  prove  malice.  But  the  Idlling  is  an  outward,  visible  action. 
Here  the  requirement  is  to  prove  an  intention  of  the  defendant  at  a 
certain  time  not  to  use  her  thought  in  a  certain  way  at  a  subsequent 
time,  no  visible  or  tangible  action  being  involved.  It  would  not  serve 
the  purpose  to  say  that  she  could  not  so  use  her  thought — that  her 
promise  was  impossible  of  performance — for  that  is  not  charged,  and 
to  seek  to  condemn  her  for  not  doing  a  thing  is  to  assert  that  she  could 
do  it  if  she. chose.  The  government  undertook  to  make  this  proof  by 
showing  that  she  did  not  administer  any  treatment,  intending  that  the 
jury  should  infer  by  her  failure  to  administer  the  treatment  that  she 
(fid  not  intend  to  do  so  from  the  first.  The  record  shows  that  the  gov- 
ernment entirely  failed  in  this  effort.  It  was  shown  that  the  mode  of 
treatment  advertised  required  the  defendant  to  advise  and  direct  the 
patient,  and  to  use  her  own  thought  in  behalf  of  the  patient.  The 
patient  was  directed  by  the  defendant's  circulars  and  letters  (with  other 
advice  not  material  to  mention)  to  "sit  for  treatment" — to  go  alone 
lor  15  minutes  each  day  and  hold  himself  receptive  to  the  thought  of 
the  defendant.  The  government  offered  evidence  tending  to  show  that 
the  defendant  did  not  "sit"  to  treat  the. patients,  or  devote  any  special 
time  to  treatment  in  that  mode.  But  it  does  not  appear  that  this  sit- 
ting on  her  part  was  a  necessary  part  of  the  treatment.  There  is  noth- 
ing in  the  record  to  indicate  that  the  patients  were  deprived  of  any  part 
of  the  advertised  treatment  by  her  failure  to  "sit"  for  them.  There  is 
nothing  to  show  that  the  patients  failed  to  get  substantially  the  treat- 
ment bargained  for.  On  the  contrary,  it  was  affirmatively  shown  that 
she  sent,  or  paid  clerks  to  send,  printed  directions  and  advice  to  all 
patients,  and  wrote,  or  employed  and  directed  clerks  to  write,  to  them 
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letters  to  encourage,  advise,  and  direct  them.  That  was  all  the  patients 
had  a  right  to  expect,  except  that  the  defendant  would  use  her  thought 
in  their  behalf.  She  testified  that  she  did  this.  It  was  a  thing  that 
she  could  do  as  well  in  one  posture  or  place  as  in  another,  if  she  could 
do  it  at  all.  But  if  the  government  were  to  prove  beyond  a  reasonable 
doubt  that  she  did  not  so  use  her  thought,  this  would  not  meet  the  re- 
quirement of  the  indictments.  It  must  prove  not  only  that  she  did  not 
administer  this  invisible  and  intangible  treatment,  but  that  she  did  not 
intend  to  administer  it.  If  it  be  conceded  that  the  defendant  believed 
she  had  esoteric  power  or  knowledge  (and  these  indictments  are  silent 
on  the  subject),  there  is  no  evidence  in  the  record  to  sustain  the  charge 
that  she  did  not  intend  to  use  it  in  behalf  of  her  patients ;  that  is,  that 
she  did  not  intend  to  treat  them  by  the  advertised  mental  cure  method. 
In  School  of  Magnetic  Healing  v.  McAnnulty,  187  U.  S.  94,  23  Sup. 
Ct.  33,  47  L.  Ed.  90,  the  Supreme  Court  had  occasion  to  construe  Rev. 
St.  U.  S.  §  3929  [U.  S.  Comp.  St.  1901,  p.  2686],  which  authorizes  the 
Postmaster  General,  upon  evidence  satisfactory  to  him,  to  instruct  post- 
masters to  stamp  "Fraudulent"  and  return  all  registered  letters  which 
are  directed  to  a  person  conducting  any  "scheme  or  device  for  obtaining 
money  through  the  mails  by  means  of  false  or  fraudulent  pretenses, 
representations  or  promises."  The  healing  business  under  considera- 
tion in  that  case  was  founded  almost  exclusively  on  the  proposition  that 
the  mind  of  the  human  race  is  largely  responsible  for  its  ills,  and  is  a 
perceptible  factor  in  treating  and  curing  them.  Mr.  Justice  Peckham, 
delivering  the  opinion  of  the  court,  said : 

"There  can  be  no  doubt  that  the  influence  of  the  mind  upon  the  physical 
condition  of  the  body  is  very  powerful,  and  that  a  hopeful  mental  state 
goes  far  in  many  cases  not  only  to  alleviate,  but  even  to  aid  very  largely 
in  the  cure  of,  an  illness  from  which  the  body  may  suffer."  The  court 
reached  the  conclusion  that  "these  statutes  were  not  intended  to  cover  any 
case  of  what  the  Postmaster.  General  might  think  to  be  false  opinions, 
but  only  cases  of  actual  fraud  in  fact,  in  regard  to  which  opinion  formed 
no  basis."  "The  opinions  entertained,"  said  the  court,  "cannot,  like  alle- 
gations of  fact  be  proved  to  be  false,  and  therefore  it  cannot  be  proved, 
as  matter  of  fact,  that  those  who  maintain  them  obtain  their  money  by 
false  pretenses  or  promises,  as  that  phrase  is  generally  understood,  and  as* 
in  our  opinion,  it  is  used  in  these  statutes." 

The  statute  so  construed  is  somewhat  like  the  one  involved  here,  and 
we  think  the  construction  sustains  our  conclusion  that  the  mere  allega- 
tion that  the  defendant  was  engaged  in  the  business  of  mental  healing 
is  not  an  allegation  of  a  "scheme  or  artifice  to  defraud."  The  only 
fraud  charged,  therefore,  is  that  she  did  not  intend  to  administer  the 
advertised  treatment  for  which  she  was  paid.  The  evidence  not  tending 
to  sustain  this  charge,  the  Circuit  Court  should  have  directed  a  ve»"- 
dict  of  not  guilty  on  these  indictments. 

As  to  Indictment  No.  176. 

This  indictment  presents  other  issues.  This  will  be  made  clear  by 
excerpts  from  that  part  of  it  charging  the  scheme  or  artifice  to  defraud: 

"That  one  Helen  Wllmans  Post,  unlawfully,  wilfully,  fraudulently  and 
knowingly  devised  a  scheme  and  artifice  to  defraud  divers  and  sundry  per- 
sons, whose  names  and  postofflce  address  is  at  present  to  the  grand  jurors 
unknown,  and  the  public  generally,  which  said  scheme  and  artifice  to  de- 
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fraud  was  to  be  effected  by  opening  and  Intending  to  open  correspondence, 
and  communication  with  such  divers  and  sundry  parsons,  as  aforesaid,  by 
means  of  the  postoffice  establishment  of  the  United  States,  and  by  inducing 
and  inciting  such  divers  and  sundiy  persons  to  open  correspondence  and 
communication  with  her,  the  said  Helen  Wilmans  Post,  by  means  of  the 
said  postoffice  establishment  of  the  United  States,  which  said  scheme  and 
artifice  to  defraud  was,  in  substance  and  effect,  as  follows,  to-wit:  That 
is  to  say,  the  said  Helen  Wilmans  Post  then  and  theretofore  representing 
and  advertising  herself  to  be  a  Mental  Science  Healer,  and  practitioner 
of  Mental  Healing  and  Mind  Cm-e,  did  before,  and  at  the  time  of  the  com- 
mitting of  the  offenses  hereinafter  mentioned,  fraudulently  assume  to,  and 
did  pretend  to  practice  what  she  termed  'Absent  Treatment,*  by  which 
means  and  practice  she  published,  advertised  and  procured  to  be  advertised 
of  and  concerning  herself,  that  she  could  and  would  cure  various  and  all 
kinds  of  diseases  known  to  man  and  woman,  and  did  hold  out  to  the  public 
generally  and  to  divers  and  sundry  persons,  that  she  was  able  to,  and 
could  and  would  by  means  aforesaid,  treat  and  cure  all  patients  and  per- 
sons desiring  and  applying  for  said  treatment  of,  and  for,  any  and  all 
diseases,  old  age,  poverty,  liquor  habit,  drunkenness,  and  all  undesirable 
conditions;  said  so-called  'Absent  Treatment'  for  cure  aforesaid  being 
conducted  by  her,  pretending  and  advertising  herself,  and  procuring  herself 
to  be  so  advertised  in  the  name  of  Helen  Wilmans,  to  be  able  to  cure  third 
persons  through  the  instrumentality  of  some  second  person,  of  all  such  said 
diseases,  old  age,  poverty,  liquor  habit,  drunkenness,  and  undesirable  con- 
ditions, although  the  fact  of  such  alleged  treatment  through  such  second 
person  was  unknown  to  such  other,  or  third  person,  no  matter  at  what 
distance  from  each  other  and  from  her,  the  said  Helen  Wilmans  Post,  rep- 
resenting as  aforesaid,  that  she  could  and  would  send  such  other  or  third 
persons,  through  such  second  person,  her  thoughts,  vitalizing,  healing  power, 
and  healing  thoughts  for  the  cure  of  all  diseases,  old  age,  poverty,  liquor 
habit,  drunkenness  and  undesirable  conditions,  by  such  second  person,  hold- 
ing such  third  person,  receptive  to,  and  in  close  relation  with,  the  thoughts 
of  her,  the  said  Helen  Wilmans  Post,  and  further  represent,  by  letters  writ- 
ten and  catised  to  be  written  by  her,  and  various  publications  and  circu- 
lars, published  and  caused  to  be  published  and  circulated,  through  the 
United  States  mails,  at  Seabreeze,  by  her,  as  a  part  of  said  scheme;  that 
she  could  and  would  cure  all  persons  of  disease,  old  age,  poverty,  liquor 
habit,  drunkenness  and  all  undesirable  conditions,  by  such  said  mode  of 
absent  treatment;  that  it  was  designed  and  intended  that  such  said  divers 
and  sundry  persons  should  be  induced  and  procured  to  apply  for  and  take, 
such  absent  treatment,  by  means  of  certain  letters,  at  present  to  the  grand 
Jurors  unknown,  written  and  caused  to  be  written  by  her,  the  said  Helen 
Wilmans  Post,  together  with  various  advertisements  and  publications,  ad- 
dressed to  such  divers  and  sundry  persons,  and  deposited  and  caused  to  be 
deposited  by  her,,  the  said  Helen  Wilmans  Post,  in  the  United  States  mails, 
and  postoffice  at  said  Seabreeze,  for  transmission  and  delivery  to  such  said 
divers  and  sundry  persons,  to  the  grand  jurors  unknown,  for  the  further- 
ance of  and  a  part  of  said  scheme ;  said  letters,  publications  and  advertise- 
ments, so  addressed  and  mailed,  for  the  furtherance  and  part  of  such 
fraudulent  scheme,  containing,  and  giving  advice,  and  instruction  to  such 
divers  and  sundry  persons  induced  to  apply  for,  and  take  such  said  treat- 
ment for  third  persons  and  rules  for  such  second  person  to  follow. 

"The  method  employed  by  her,  the  said  Helen  Wilmans  Post,  to  bring 
about  such  pretended  results  and  so-called  cures  aforesaid,  being  to  require 
the  said  second  person  to  sit  for  treatment  for  such  third  person,  at  stated 
periods,  instructing  them  as  follows:  *If  you  are  sitting  for  treatment  for 
another  person  who  is  being  treated,  without  his  or  her  knowledge,  you 
must  hold  the  thought,  that  you  are  the  medium  for  the  transmission  of 
my  thoughts  to  that  person;  you  must  hold  both  the  person  and  myself 
in  your  thought,  and  feel  that  you  are  the  link  in  the  chain  between  us,* 
and  other  instructions  at  present  to  the  grand  jurors  unknown,  directing 
such  said  second  person  as  a  foresaids  to  sit  at  given  times  for  certain 
periods  instructing  the  applicant  or  second  person,  for  the  treatment  of 
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other  or  third  person,  that  the  healing  thought  of  her,  the  said  Helen  Wll- 
mans  Post,  could  and  would  be  transmitted  through  them  to  such  third 
person,  and  cure  him  or  her»  as  aforesaid,  which  such  representations  were 
false,  and  well  known  to  her,  the  said  Helen  Wilmans  Post,  so  to  be,  at  the 
time  of  making  them,  and  deyising  said  scheme,  and  mailing  and  causing 
to  be  mailed,  as  aforesaid,  such  letters  and  publications,  hereinbefore  and 
hereinafter  mentioned,  and  at  the  time  of  the  committing  of  the  offenses 
hereinafter  mentioned,  and  not  capable  of  performance  by  her,  the  said 
Helen  Wilmans  Post ;  that  the  price  charged  for  such  absent  treatment  of 
a  third  person  through  a  second  person  generally,  was  three  dollars  per 
week,  or  ten  dollars  per  month,  payable  in  advance,  but  varying  according 
to  circumstances,  and  by  which  said  fraudulent  scheme  she  acquired  and 
appropriated  to  her  own  use,  large  sums  of  money,  the  amount  thereof 
being  to  the  grand  Jurors  unknown ;  and  that  she  sent  various  advertisements 
through  the  mails  to  induce  such  said  divers  and  sundry  persons  to  take  such 
absent  treatment,  as  aforesaid,  of  and  by  her,  the  said  Helen  Wilmans  Post 
for  the  cure  of  disease,  old  age,  poverty,  liquor  habit,  drunkenness  and  un- 
desirable conditions,  and  to  fraudulently  obtain  mon^  therefor ;  that  such 
said  scheme  was  fraudulent,  fictitious  and  ineffective  for  the  cure  of  any 
disease,  old  age,  poverty,  liquor  habit,  drunkenness  and  undesirable  condi- 
tions ;  that  such  scheme  was  a  4^^it  and  a  fraud  at  the  time  of  devising 
the  same,  as  aforesaid,  and  continued  so  on  up  to  and  at  the  time  of  the 
committing  of  the  offense,  hereinafter  mentioned,  and  was  so  known  to  and 
imderstood  by  the  said  Helen  Wilmans  Post  to  be  a  deceit  and  fraud;  that 
the  letters  to  applicants  for  such  pretended  treatment,  and  during  the  time 
thereof  after  engagement  for  such  said  treatment,  sent  through  said  maiis 
and  postofflce  establishment  in  the  furtherance  of  said  scheme,  were  not 
written  by  her,  the  said  Helen  Wilmans  Post,  but  were  written  by  type- 
writer and  hand  in  a  stereotyped  form  and  manner  by  her  employ^  stenog- 
raphers and  clerks,  by  her  direction." 

Here  it  will  be  observed  is  a  distinct  charge  that  the  representations 
made  by  the  defendant  as  to  her  ability  to  cure,  etc.,  were  false,  and 
were  well  known  to  her  to  be  false ;  that  the  scheme  was  fraudulent  and 
fictitious,  and  that  her  promised  treatment  was  ineffectual  for  the  cure 
of  any  disease,  and  was  a  deceit  and  a  fraud  at  the  time  of  devising 
the  same,  and  was  known  to  the  defendant  to  be  a  deceit  and  a  fraud; 
and  that  her  promises  were  incapable  of  performance.  The  gravamen 
of  the  charge  here  is  the  falsity  of  the  pretenses,  and  that  such  falsity 
was  known  to  the  defendant.  The  allegation  of  mala  fides  pervades  the 
whole  scheme.  It  does  not  present  a  question  of  the  lawfulness  of  the 
calling  of  a  mental  healer,  or  whether  or  not  mental  science  is  a  fraud 
and  humbug,  but  it  presents  the  question  of  the  ^ood^  faith  of  the  de- 
fendant. It  does  not  assume,  as  the  other  three  indictments,  that  she 
could  administer  the  treatment  promised ;  but  it  is  expressly  alleged  that 
she  could  not,  that  her  representations  were  false  and  known  to  her  to 
be  false,  and  that  her  promises  were  impossible  of  performance.  It  is 
also  alleged  in  this  indictment  that  the  defendant  was  not  "intending  to 
give  such  treatment  and  to  cure  patients,"  but  it  is  not  assumed  that  she 
could,  and,  on  the  contrary,  it  is  averred  that  she  could  not,  and  that 
she  knew  she  could  not.  If  she  could  not,  and  knew  she  could  not,  it 
follows,  perhaps,  without  allegation,  that  she  was  not  intending  to  give 
such  treatment. 

A  great  many  exceptions  were  taken  and  errors  assigned  upon  the 
charges  given  and  refused.  While  it  is  impracticable  to  comment  upon 
all  of  them,  it  seems  proper  that  we  should  express  an  opinion  on  such 
questions  raised  by  the  record  as  may  arise  on  the  new  trial 
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The  case  should  be  tried  with  the  distinct  understanding  that  the 
practice  of  mental  healing  is,  in  federal  law,  as  lawful  as  healing  with 
drugs.  As  to  the  right  to  use  the  postal  establishment  of  the  United 
States,  no  discrimination  is  made  between  those  whose  vocation  is  heal- 
ing, whether  they  be  allopathists,  homeopathists,  osteopaths,  or  mental 
scientists.  But  the  use  of  the  mails  in  furtherance  of  an  artifice  or 
scheme  to  defraud,  under  the  guise  of  practicing  the  vocation  of  heal- 
ing, is  equally  condemned  by  law,  whether  the  accused  be  mental  heal- 
ers or  the  votaries  of  other  schools.  The  statute  is  directed  against  any 
scheme  or  artifice  to  defraud,  and  it  includes  everything  designed  to 
defraud  by  representations  as  to  the  past  or  present,  or  by  suggestions 
or  promises  as  to  the  future.  Durland  v.  United  States,  161  U.  S.  306, 
16  Sup.  Ct.  508,  40  L.  Ed.  709.  This  indictment  involves  questions 
as  to  the  belief  and  intention  of  the  defendant.  Every  man  and  woman 
has  the  right  to  believe  what  he  or  she  chooses  to  believe.  And  one 
who  holds  any  belief  may  engage  in  practice  founded  upon  it,  unless 
he  thereby  injures  others  in  person,  reputation,  or  property,  or  disturbs 
the  peace  and  welfare  of  the  public.  A  belief,  of  course,  cannot  with 
impunity  be  carried  into  conduct  contrary  to  law.  The  ultimate  ques- 
tion of  fact  before  the  jury  was  as  to  the  good  faith  of  the  defendant, 
and  that  question  involved  her  belief  in  her  representations  and  prom- 
ises. While  her  belief  is  not  the  subject  of  direct  proof,  it  may  be 
ascertained  from  circumstances  and  by  proof  of  her  actions  and  declara- 
tions. If  she  was  practicing  her  profession  in  good  faith,  the  fact  that 
she  received  compensation  for  her  advice  and  services  is  of  no  conse- 
quence; the  regular  physician,  the  lawyer,  and  the  preacher  do  the 
same.  The  cardinal  inquiry  was :  Was  she  engaged  in  the  business  of 
treating  and  curing,  or  endeavoring  to  cure,  applicants,  or  was  slie 
practicing  a  scheme  or  artifice  to  defraud?  It  is  not  a  question  as  to 
whether  or  not  the  method  of  treatment  is  one  that  should  be  approved 
or  disapproved  by  the  court  and  jury.  If  it  was  as  baseless  as  mundane 
astrology,  it  makes  no  difference,  if  the  defendant  believed  in  it  and 
practiced  it  in  good  faith  and  without  positive  intention  to  defraud.  If, 
without  belief  in  her  professions  or  proposed  treatment,  and  with  knowl- 
edge that  her  representations  were  false,  she  made  them  to  defraud,  the 
fact  that  mental  healing  is  a  lawful  vocation  does  not  protect  her. 

After  evidence  had  been  offered  tending  to  prove  the  charges  of  the 
indictment,  the  defendant  offered  evidence  by  way  of  defense,  and, 
among  other  things,  sought  to  prove  that  she  possessed  the  power  to 
treat  and  cure  people  as  she  had  advertised.  The  court  instructed  the 
jury  that: 

"When  one  contends  that  he  has  made  new  discoveries  in  science  or  art, 
opposed  to  the  general  experience  of  man  for  ages,  and  directly  in  conflict 
with  ttie  generally  accepted  rules,  seeks  to  gain  money  or  secure  profit 
thereby,  the  burden  of  proof  of  the  truth  of  such  discovery  is  upon  the 
party  making  the  claim,  and  such  contention  must  be  satisfactorily  proved 
before  it  can  be  accepted." 

This  charge  indicates  that  the  court,  considering  the  evidence  offered 

by  the  defendant,  concluded  that  it  set  up  as  a  special  defense  that  the 

defendant  possessed  the  extraordinary  power  which  she  claimed,  and 

instructed  the  jury  that  the  burden  of  proof  was  on  her  to  satisfactorily 
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prove  such  contention.  There  are  other  and  similar  expressions  in  the 
charge,  which,  in  effect,  direct  the  jury  to  return  a  verdict  of  guilty  "if 
the  defendant  has  failed  to  satisfy  you  of  the  truth  of  the  powers  she 
claimed."  This  view  of  the  court  is  made  plainer  by  a  further  instruc- 
tion. Referring  to  the  power  which  the  defendant  claimed  to  have, 
the  jury  were  instructed  that : 

"This  power  Is  not  recognized  as  a  natural  law  by  the  experience  of  man- 
kind, and  that  she  is  attempting  to  establish  a  new  and  unrecognized  law 
of  nature;  and  therefore  the  burden  rests  upon  her  to  satisfy  you  that 
she  possessed  such  power,  and  could  do  what  she  promised  and  adyertlsed 
to  do." 

Here  we  have  the  distinct  assertion  that  the  burden  rests  upon  her  to 
satisfy  the  jury  that  she  possessed  such  power. 

In  a  criminal  trial,  where  the  defendant's  only  plea  is,  "Not  guilty," 
the  general  rule  is  unquestioned  that  the  burden  of  proof,  and  the  obli- 
gation to  convince  the  jury  of  the  prisoner's  guilt  beyond  a  reasonable 
doubt,  as  to  all  essential  matters,  including  the  criminal  intent,  is  upon 
the  prosecution  throughout  the  trial,  and  that  there  is  no  shifting  of 
the  burden  of  proof  during  the  trial.  Underbill  on  Criminal  Evidence, 
§  23 ;  Potter  v.  United  States,  156  U.  S.  438,  16  Sup.  Ct.  144,  39  L. 
Ed.  214.  Where  the  defendant  offers,  under  the  plea  of  not  guilty, 
some  affirmative  defense — as,  for  example,  the  defense  of  insanity— 
the  cases  in  the  state  courts  are  in  conflict  as  to  the  question  on  whom 
rests  the  burden  of  proof.  Underbill  on  Criminal  Evidence,  §  157; 
2  Bishop,  New  Crim.  Proc.  §  669.  But  on  principle,  now  sustained 
by  a  large  majority  of  the  state  courts,  the  burden  in  such  cases  is  on 
the  prosecution.  2  Bishop,  New  Crim.  Proc.  §  673.  In  federal  juris- 
prudence there  is  no  question  as  to  the  proper  rule.  In  Davis  v.  United 
States,  160  U.  S.  469,  16  Sup.  Ct.  353,  40  L.  Ed.  499,  it  was  held  that 
the  "burden  of  proof,"  as  those  words  are  understood  in  criminal  law, 
is  never  upon  the  accused  to  establish  his  innocence,  or  to  disprove  the 
facts  necessary  to  establish  the  crime  for  which  he  is  indicted.  It  is 
on  the  prosecution  from  the  beginning  to  the  end  of  the  trial,  and  ap- 
plies to  every  element  necessary  to  constitute  the  crime.  This  rule 
was  applied  to  a  case  where  the  defense  was  insanity.  If,  in  this  case, 
we  look  on  the  defense  made  by  the  defendant — that  she  had  the  power 
to  effect  the  cures  that  she  claimed  she  could  make — ^as  an  affirmative 
and  separate  defense,  still  it  would  be  the  unquestioned  rule  of  law  in 
the  federal  court  that,  if  the  evidence  she  offered  was  sufficient  to  cre- 
ate a  reasonable  doubt  as  to  her  guilt,  or  as  to  any  fact  necessary  to  be 
proved  to  secure  her  conviction,  she  would  L,  entitled  to  an  acquittal. 
She  is  not  required  to  prove  any  fact  to  the  satisfaction  of  the  jury. 
In  other  words,  if,  on  the  whole  evidence,  including  that  offered  by 
both  sides,  the  jury  have  a  reasonable  doubt  as  to  her  guilt,  she  is  en- 
titled to  an  acquittal  of  the  specific  offense  charged.  This  being  the 
law,  it  was  error,  we  think,  to  instruct  the  jury,  in  any  aspect  of  the 
case,  that  the  burden  of  proof  rested  upon  the  defendant  to  satisfy  the 
jury  that  she  possessed  the  power  to  cure  diseases,  as  claimed,  and 
that  her  contention  must  be  satisfactorily  proved.  It  is  one  of  the 
affirmative  averments  of  the  indictment  that  the  representations  made 
by  the  defendant  were  false  and  not  capable  of  performance  by  her,  and 
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the  burden  was  on  the  United  States  to  prove  it.  It  is  true  that  the 
learned  trial  judge  correctly  charged  the  doctrine  of  reasonable  doubt 
in  general  terms,  but  that  would  not,  in  our  opinion,  remove  the  im- 
pression which  must  have  been  made  on  the  minds  of  the  jury — ^that  the 
burden  was  on  the  defendant  to  prove  a  part  of  her  defense  to  the  sat- 
isfaction of  the  jury. 

Referring  to  the  evidence  offered  by  the  defendant  tending  to  show 
that  she  could  effect  the  cures  by  the  method  she  was  practicing,  and 
especially  to  the  claim  that  she  could  "send  by  emanations  from  her 
own  mind  such  power  as  will,  after  passing  through  the  mind  of  a  sec- 
ond person,  influence  the  physical  condition  of  a  third  person,"  the 
learned  judge  asserted  that  this  p)Ower  was  not  recognized  as  a  natural 
law  by  the  experience  of  mankind,  and  that  the  defendant  is  attempting 
to  establish  a  new  and  unrecognized  law  of  nature.  He  then  said  to 
the  jury  that  where  "testimony  of  itself  is  directly  contrary  and  in  oppo- 
sition to  the  well-established  laws  of  nature,  accepted  by  all  men  from 
the  experience  and  study  of  ages,  such  testimony  may  be  properly  ig- 
nored without  contradiction."  A  jury  may  unquestionably  be  properly 
instructed  to  disregard  evidence  that  they  find  to  be  false.  Allen  v. 
United  States,  164  U.  S.  492,  499,  17  Sup.  Ct.  164,  41  L.  Ed.  528. 
And  tmder  the  practice  of  the  federal  courts,  the  judge  may  express  his 
opinion  as  to  the  weight  or  effect  of  evidence  or  the  credibility  of  wit- 
nesses ;  but,  if  evidence  is  admitted  as,  and  is,  legal  and  relevant,  the 
jury,  we  think,  should  not  be  peremptorily  directed  to  ignore  it.  If 
it  be  of  a  kind  that  greatly  taxes  the  credulity  of  the  judge,  he  can  say 
so,  or,  if  he  totally  disbelieves  it,  he  may  announce  that  fact,  leaving 
the  jury  free  to  believe  it  or  not.  If  the  jury  concur  in  the  view  ex- 
pressed by  the  judge,  they  may  entirely  disregard  such  evidence  in 
their  verdict;  but  to  direct  the  jury  to  ignore  it  is  to  tell  them  not  to 
consider  it  at  all,  even  to  determine  whether  it  deserves  credence  or 
not  We  are  aware  of  the  fact  that  this  instruction  related  to  evidence, 
part  of  which,  perhaps,  would  seem  to  many,  if  not  all,  intelligent 
minds,  incredible ;  but,  if  evidence  is  admissible  at  all,  we  can  see  no 
reason  why  it  is  not  to  be  passed  on  by  the  jury.  We  are  not  holding 
that  the  defendant  has  a  right  to  embark  in  a  business,  and  to  insist 
that  its  legality  shall  be  tested  by  principles  beyond  the  understanding 
of  others,  and  not  by  such  knowledge  as  the  courts  and  juries  possess. 
The  case  must,  of  course,  be  tried  and  tested  by  the  rules  of  law  and 
by  common  human  understanding.  But  when  a  question  of  fact  is 
tested,  although  it  may  involve  the  existence  of  a  power  not  generally 
recognized,  evidence  bearing  on  the  question  must  be  considered  as  in 
other  cases.  Science  has  not  yet  drawn,  and  probably  never  will  draw, 
a  continuous  and  permanent  line  between  the  possible  and  impossible, 
the  knowable  and  unknowable.  Such  line  may  appear  to  be  drawn  in 
one  decade,  but  it  is  removed  in  the  next,  and  encroaches  on  what  was 
the  domain  of  the  impossible  and  unknowable.  Advance  in  the  use  of 
electricity,  and  experiments  in  telepathy,  hypnotism,  and  clairvoyance, 
warn  us  against  dogmatism.  The  experience  of  the  judiciary,  as  shown 
by  history,  should  teach  tolerance  and  humility,  when  we  recall  that  the 
bench  once  accounted  for  familiar  physical  and  mental  conditions  by 
witchcraft,  and  that,  too,  at  the  expense  of  the  lives  of  innocent  men 
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and  women.  In  that  day,  it  was  said  from  the  bench  that  to  deny  the 
existence  of  witchcraft  was  to  deny  the  Christian  religion.  Juries 
would  have  done  better.  Then  and  now  questions  of  fact  were  best 
tried  by  jury. 

We  are  of  the  opinion  that  the  court  ruled  correctly  in  refusing  to 
grant  the  request  of  the  defendant  to  direct  an  acquittal  on  indictment 
No.  176. 

In  dealing  with  the  issues  raised  by  the  record,  we  have  not  intended 
to  express  any  opinion  as  to  the  substantiality  of  mental  science,  or 
whether  it  is  founded  on  some  occult  natural  law  or  on  mere  parade  and 
mummery.  The  court  is  not  a  society  for  psychical  researdi,  charged 
with  the  duty  of  forming  and  announcing  opinions  on  that  subject 
We  have  endeavored  only  to  make  it  plain  that  there  is  nothing  in  this 
case  to  require  a  departure  from  the  ordinary  rules  of  evidence  and 
familiar  criminal  procedure. 

The  judgment  must  be  reversed,  and  the  case  remanded  for  a  new 
triaL 


a35  Fed.  12.) 

SEW  ALL  et  aL  v.  WOOD  et  ai 

(Circuit  Court  of  Appeals,  Third  Circuit    February  21,  1906.) 

No.  34. 

1.  Shipping — Chabtebs—Fbeight— Weight  of  Cabgo. 

In  an  action  for  breaeli  of  a  charter  party  for  a  shipment  of  pipe,  evi- 
dence held  to  sustain  a  finding  that  the  weight  of  the  pipe  shipped,  for 
the  purpose  of  ascertaining  the  freight,  was  3,258  tons,  as  claimed  by  the 
shippers. 

2.  Same— CoNSTBucnoN. 

Where  a  charter  party  provided  for  shipment  of  a  complete  cargo  of 
cast  iron  pipe,  **8ay  about  3,400  gross  tons,"  it  should  be  construed  as  con- 
templating a  margin  beyond  8,400  tons,  and  was  not  fulfilled  by  a  ship- 
ment of  3,258  tons. 

3.  Same— Pabol  Bvidencb. 

Where  a  charter  party  for  a  complete  cargo  provided  that  the  ship 
should  receive  on  board  the  merchandise  "hereinafter  mentioned,**  which 
was  immediately  succeeded  by  a  clause  providing  that  the  shipper  agreed 
to  furnish  the  vessel  a  full  and  complete  cargo  both  under  and  on  deck 
of  cast-iron  pipe,  "say  about  3.400  gross  tons,"  correspondence  between 
the  owners  and  the  brokers  who  negotiated  the  contract,  in  which  the 
owners  were  advised  that  the  shippers  had  contracted  to  deliver  3,400 
groBH  tons  of  pipe  to  the  Dutch  government  in  the  Island  of  Java,  and 
In  which  the  owners  represented  that  the  vessel  was  capable  of  carrying 
from  3,400  to  3,500  tons,  was  admissible  to  explain  the  charter ;  the  mas- 
ter having  refused  to  accept  more  cargo  after  3,258  tons  had  been  deliv- 
ered aboard. 

4.  Same. 

Where  a  charter  party  described  the  capacity  of  the  ship  as  about  3,400 
gross  tons  and  fixed  the  freight  rate  at  $8.00  per  ton  of  2,240  pounds,  the 
represontation  as  to  the  capacity  of  the  ship  should  be  construed  as  mean- 
ing 3,400  long  tons. 

6.  Same — Damages. 

Where  a  charter  party  obligated  the  ship  to  receive  8,400  gross  tons  of 
Iron  pipe,  and  the  master  refused  to  receive  any  more  cargo  after  about 
8,258  tons  had  been  loaded,  the  shippers  were  entitled  to  recover  the  extra 
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expense  to  which  they  were  put  In  shipping  the  balance  of  the  cargo  to 
destination. 

6.  Save — Damage. 

Where  the  master  of  a  vessel  refused  to  receive  more  cargo  before  all 
of  the  shipment  contracted  for  had  been  loaded,  whereupon  a  delay  was 
occasioned  to  settle  the  matter,  the  ship  was  not  entitled  to  collect  de- 
murrage therefor. 

Appeal  frcmi  the  tHstrict  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 

For  opinion  below,  see  128  Fed.  141. 

Henry  R.  Edmunds,  for  appellants. 
N.  Dubois  Miller,  for  appellees. 

Before  ACHESON,  DALLAS,  and  GRAY,  Circuit  Judges. 

GRAY,  Circuit  Judge.  This  is  an  appeal  from  the  District  Court 
for  the  Eastern  District  of  Pennsylvania,  in  a  cause  of  contract  civil 
and  maritime.  On  or  about  the  16th  day  of  February,  1901,  the  libel- 
ants were  under  a  contract  with  the  Dutch  government,  in  the  Island 
of  Java,  to  supply  3,441  ^^•^/224o  tons  of  iron  pipe,  to  be  delivered  to 
said  government  in  Java  not  later  than  the  30th  dav  of  November,  1901. 
The  ordinary  voyage  from  Philadelphia  to  Java,  by  sail,  is  about  five 
months.  Being  under  said  contract,  the  libelants,  through  their  brokers, 
Haldt  &  Cummins,  of  Philadelphia,  sought  to  obtain  a  ship  in  which  to 
send  forward  the  pipe.  The  respondents  accordingly  came  into  corre- 
spondence with  said  brokers,  part  of  which  is  set  out  in  the  record  as 
follows : 

"Bath,  February  13th,  1901. 

"Messrs.  Haldt  &  Cummins,  Philadelphia,  Pa. — Gentlemen:  Your  favor  of 
the  12th  inst  at  hand,  and  we  note  shippers  of  the  Sourabaya  pipe  are  par- 
ticularly anxious  for  an  earlier  ship.  We  have  one  that  will  come  around 
about  the  latter  part  of  April,  but  she  will  carry  more  than  the  one  due  the 
middle  of  May.  The  earlier  ship  will  take  about  4,600  tons,  to  load  her,  which 
we  presume  is  more  than  your  parties  have  to  forward.  We  have  nothing  else 
that  we  can  put  before  you  at  this  time.  Should  you  not  find  such  a  vessel 
as  you  want  at  the  desired  time,  perhaps  we  can  treat  with  you  later.  Our 
ship  coming  around  in  May  is  Just  right  for  the  order.  She  carries  3,400  tons, 
and  is  a  fine  steel  ship  insuring  at  a  lower  rate  than  wooden  tonnage. 

"Yours  very  truly,  Arthur  Sewall  &  Co." 

"Philadelphia,  February  15th,  1901. 

"Messrs.  Arthur  Sewall  &  Co.,  Bath,  Maine — Dear  Sirs :  Your  favor  of  the 
13th  received.  We  are  unable  to  interest  the  Sourabaya  pipe  shipper  in  your 
3,400  ton  ship  due  in  May,  for  two  reasons,  first  the  contract  calls  for  deliv- 
ery at  Sourabaya  not  later  than  October,  and  they  fear  she  may  be  too  late. 
Second,  the  pipe  will  be  all  ready  by  April  lOtb,  and  as  the  pipe  is  valued  at 
$125,000  they  will  lose  the  interest  on  this  amount  for  one  month  at  least, 
which  would  mean  a  loss  of  $625  interest 

"If  you  will  write  us  fully  in  a  strain  that  will  allow  us  to  present  your 
letter  to  the  shipper,  showing  the  position  of  the  ship,  giving  her  name,  mak- 
ing her  capacity  as  large  as  possible  as  the  cargo  may  run  slightly  over  3,400 
tons,  and  showing  when  she  would  probably  arrive  at  Sourabaya,  we  are  sure 
it  would  have  considerable  effect  and  might  influence  thera  to  decide  to  close 
with  you,  although  we  do  not  think  that  $9.00  per  ton  freight  can  be  had,  as 
you  know  they  have  been  offered  a  steamer  at  36/. 

"Yours  truly,  Haldt  &  Cummins." 
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••Pebmary  leth,  190L 

''Messrs.  Haldt  &  Cummins,  Philadelphia,  Pa.— Gentlemen :  Your  favor  of 
the  15th  Inst,  at  hand. 

**The  ship  we  are  talking  for  the  Sourabaya  order  is  the  'Kenil worth*  now 
on  passage  from  San  Franolsco  for  the  U.  K.  She  sailed  on  Novemb«  7th, 
and  allowing  ample  time  she  should  reach  your  port  by  the  latter  part  of 
May.  This  certainly  ought  to  put  her  into  Sourabaya  during  the  month  of 
October.  She  Is  a  fine  steel  ship.  Her  cargoes  have  run  from  3,400  to  3,500 
tons. 

"As  regards  rate  while  we  feel  that  our  Ideas,  as  previously  expr^sed,  are 
not  out  of  the  way,  we  might  endeavor  to  meet  shippers'  views  and  accept 
$8.50  provided  they  are  Inclined  to  favor  the  vessel;  other  terms  as  named 
in  your  letter  under  date  of  the  8th  inst. 

"As  regards  the  larger  vessel,  it  would  hardly  be  practicable  to  put  in  case 
oil  in  New  York,  as  this  being  the  lighter  cargo  must  necessarily  be  loaded 
last 

"Should  you  be  able  to  work  the  business,  we  hope  to  hear  from  you 
promptly. 

"Yours  very  truly,  Arthur  Sewall  &  Co." 

"Philadelphia,  March  7th,  1901 
"Messrs.  Arthur  Sewall  dc  Co.,  Bath,  Maine — Dear  Sirs :  Your  favor  of  the 
6th  at  hand.  We  confirm  telegram  passed  between  us  to-day,  resulting  in  the 
charter  of  the  ship  *Kenllworth*  on  the  terms  of  the  enclosed  charter  party, 
which  we  trust  you  will  find  In  order,  and  if  so,  please  sign  same  and  retorn 
to  us  and  we  will  forward  you  copies. 

**We  used  every  effort  to  get  the  terms  most  favorable  in  the  charter  party 
and  succeeded  fully  to  our  expectations,  and  trust  you  will  accept  the  charter 
as  presented  without  alterations  as  it  required  greaf  effort  on  our  part,  to 
Induce  Wood's  people  to  close  the  business  on  these  terms,  and  fearing  that 
they  might  insist  that  the  vessel  guarantee  to  carry  their  exact  amount  of 
cargo,  a  prompter  vessel  be  offered  them,  or  a  vessel  be  offered  them  at  better 
terms,  we  prevailed  on  them  to  sign  the  chartA:  party,  which  closes  the  deal 
as  far  as  they  are  concerned. 

"Very  truly  yours,  Haldt  &  Cummins." 

The  charter  party  referred  to  in  the  foregoing  letter,  was  dated 
March  7,  1901,  at  the  city  of  Philadelphia,  and  stated  to  be  between 
Arthur  Sewall  &  Co.,  master  and  agent  for  owners  of  the  ship  "Kenii- 
worth,'''of  New  York,  of  the  first  part,  and  R.  D.  Wood  &  Co.,  of  Phil- 
adelphia, Pennsylvania,  of  the  second  part.     It  witnesseth — 

"That  the  said  party  of  the  first  part  agrees,  on  the  freighting  and  chartering 
of  the  whole  of  said  vessel  ♦  ♦  ♦  unto  the  said  party  of  the  second  part 
for  a  voyage  from  Philadelphia,  Pa.,  to  Sourabaya,  Java,  on  the  terms  fol- 
lowing: The  said  vessel  shall  be  tight,  staunch,  strong  and  in  every  way 
fitted  for  such  a  voyage,  and  receive  on  board  during  the  voyage  aforesaid  the 
merchandise  hereinafter  mentioned.  The  said  party  of  the  second  part  doth 
engage  to  provide  and  furnish  to  the  said  vessel  a  full  and  complete  cargo 
both  under  and  on  deck  of  cast  iron  water  pipe,  say  about  3,400  gross  tona. 
•  ♦  ♦  And  to  pay  the  said  party  of  the  first  part,  or  agent,  for  the  use 
of  said  vessel  during  the  voyage  aforesaid,  at  the  rate  of  Eight  ($8.00)  dollars 
per  ton  of  2,240  pounds." 

The  ship  arrived  in  Philadelphia  prior  to  May  10,  1901.  Loading 
of  the  said  ship  was  at  once  proceeded  with,  in  due  course,  until  on  or 
about  May  9,  1901,  when  there  had  been  loaded,  as  claimed  by  libelants, 
3,258  gross  or  long  tons  of  iron  pipe,  in  accordance  with  the  said  char- 
ter party.  The  captain  of  the  said  ship  then  declined  to  take  on  any 
more  cargo,  alleging  that  the  said  ship  was  then  loaded  to  her  full  dead 
weight  capacity,  and  that  she  could  carry  no  more  than  was  then  on 


Digitized  by  VjOOQ IC 


SEWALL  y.  WOOD.  683 

board.  He  also  protested  that  he  had  more  than  3,258  tons  aboard,  as 
the  capacity  of  his  ship  was  greater  than  that  amount,  and  that  his 
vessel,  on  a  previous  voyage,  had  carried  over  3,468  gross  tons  of  grain, 
with  30,000  feet  of  lumber  extra,  for  lining,  and  that  there  was  a  mis- 
take in  the  weight,  as  she  was  loaded  three  inches  deeper  than  she  had 
ever  been  before.  The  libelants  requested  the  captain  to  sign  the  bills 
of  lading,  containing  a  statement  that  the  ship  had  only  3,258  tons 
aboard.  This  the  captain  refused  to  do,  although  he  says  he  was  will- 
ing to  sign  for  the  number  of  pipes,  but  not  for  their  weight.  In 
consequence  of  this  dispute,  the  ship  could  not  be  cleared,  and  was 
delayed  four  days.  Finally,  the  master  tendered,  and  the  libelants  ac- 
cepted under  protest,  a  bill  of  lading,  setting  out  how  many  pipes  had 
been  shipped,  "weight  unknown.  Cargo  to  be  weighed  at  destination, 
at  master's  option,  for  determination  of  freight."  There  was  also  a 
clause  claiming  $868  for  four  days*  demurrage.  Under  the  contract 
with  the  consignees,  the  shippers  were  to  pay  the  freight.  After  part 
of  the  cargo  had  been  unloaded,  the  master  refused  to  deliver  the  bal- 
ance until  he  should  be  paid,  not  only  the  freight  but  also  his  claim 
for  demurrage.  The  Dutch  officials  took  the  advice  of  several  lawyers, 
and  finally,  pursuant  thereto,  paid  the  master  his  full  claim.  There  were 
no  facilities  for  weighing  the  pipe  at  Sourabaya,  and  the  freight  was 
collected  and  paid  upon  the  marked  weight  of  3,258  tons. 

The  consignees,  in  settling  with  the  shippers  for  the  price  of  the  pipe, 
deducted,  as  they  were  authorized  to  do  under  the  contract,  the  amount 
paid  for  freight,  and  also  for  the  demurrage  claimed  by  the  master 
of  the  ship  but  the  subject  of  protest  by  the  shippers,  and  for  the  fee 
paid  to  the  lawyers,  upon  whose  advice  they  acted.  In  the  libel  brought 
by  the  appellees,  claim  is  made  for  the  amount  thus  paid  for  the  de- 
murrage and  for  the  fee  to  lawyers  in  Sourabaya ;  also  for  the  extra 
expenses  to  which  the  libelants  were  put  by  reason  of  the  necessity  of 
shipping  the  balance  of  183  tons,  necessary  to  fill  out  their  contract  with 
the  Dutch  government,  in  other  ships. 

As  to  the  disputed  question  of  the  number  of  tons  actually  received 
on  board  the  ship,  the  learned  judge  of  the  court  below  found  that 
3,258  or  3,259  tons,  as  stated  by  the  shippers,  was  the  correct  weight  of 
the  pipe  delivered  by  them.     He  says : 

**The  Important  question  of  fact  in  the  case,  as  already  stated,  concerns  the 
capacity  of  the  ship  and  the  amount  of  cargo  that  was  actually  put  on  board. 
Here  the  testimony  is  in  conflict,  but  I  think  the  libelants'  testimony  is  better 
in  quality  and  ought  to  prevail." 

This  finding  of  fact  must  be  accepted  here,  unless  manifestly  and 
clearly  unwarranted  by  the  evidence  contained  in  the  record.  We  have 
carefully  examined  the  testimony  on  this  point,  and  not  only  find  no 
such  inconsistency,  but  think  that  it  fully  warrants  the  conclusion  ar- 
rived at  by  the  learned  judge.  The  weight  of  each  pipe  was  marked 
thereon,  and  the  testimony  of  the  servants  of  the  shippers  who  weighed 
and  so  marked  the  pipe,  was  tendered,  and  an  agreed  statement  by  them 
was  received  as  evidence.  There  was  no  weighing  of  the  pipe  at  Sour- 
abaya, as  there  was  no  opportunity  so  to  do.  This  testimony  as  to 
weight,  therefore,  remains  uncontradicted,  except  by  the  statement  of 
the  master  as  to  the  capacity  of  his  ship,  and  his  opinion  and  belief 
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that  she  was  loaded  down  to  three  inches  below  her  dead  weight  ca- 
pacity, which  he  believed  to  be  something  over  3,500  tons. 

It  remains  to  consider  whether  the  court  below  were  right  in  the  con- 
struction given  by  it  to  the  contract  between  the  libelants  and  respond- 
ents, as  exhibited  in  the  charter  party,  and  in  admitting  in  evidence  the 
correspondence  preceding  the  charter  party,  as  explanatory  thereof, 
and  as  containing  representations  which  should  be  read  into  and  con- 
stitute part  of  the  written  contract  sued  upon. 

The  material  parts  of  the  charter  party  have  already  been  referred 
to.  By  its  terms,  the  appellant  agreed  to  receive  on  board  the  mer- 
chandise "hereinafter  mentioned,"  which,  in  the  immediately  succeed- 
ing clause,  is  thus  described : 

"The  said  party  of  the  second  part  doth  engagre  to  provide  and  furnish  to 
the  said  vessel  a  full  and  complete  cargo,  both  under  and  on  deck,  of  cast  iron 
pipe,  say  about  8,400  gross  tons." 

Thus,  the  cargo,  both  as  to  character  and  quantity,  which  it  was 
agreed  that  the  ship  should  carry,  is  designated.  We  do  not  think  the 
words  "about  3,400  tons"  can  be  construed  as  giving  the  carrier  so  wide 
a  margin,  as  to  the  extent  of  his  undertaking,  as  nearly  200  tons 
would  be.  But,  in  the  view  we  take  of  the  case  presented  by  the  rec- 
ord, the  word  "about"  must  be  construed  as  to  a  margin  beyond  3,400 
tons  instead  of  less  than  3,400  tons.  We  think  the  court  below  were 
right  in  admitting  the  correspondence  preceding  the  making  of  the 
charter  party,  set  out  in  the  record  and  hereinbefore  recited.  This 
correspondence  presents  facts  and  circumstances  surrounding  and  per- 
tinent to  the  making  of  the  contract  contained  in  the  charter  party  and 
out  of  which  it  grew.  They  were  necessary  to  the  proper  understend- 
ing  of  the  terms  of  the  contract,  which  they  in  no  wise  contradicted 
but  only  explained,  and  were  not  in  any  wise  inconsistent  therewith. 
By  this  correspondence,  the  appellants  were  informed  of  the  fact  that 
the  appellees  were  under  contract  to  deliver  a  quantity  of  pipe  in  Java, 
on  or  before  a  date  fixed,  and  that  the  cargo  to  be  loaded  on  the  ship 
might  run  slightly  over  3,400  tons.  The  letter  of  appellants,  of  Feb- 
ruary 13th,  states  that  the  ship  offered  carried  3,400  tons,  and  that  of 
February  16th,  in  reply  to  one  from  the  shipbrokers  stating  that  the 
cargo  would  run  slightly  over  3,400  tons,  stated  that  "her  cargoes  have 
run  from  3,400  to  3,500  tons."  There  can  be  no  doubt  that  this  rep- 
resented carrying  capacity  of  the  ship  tendered,  was  the  inducement  to 
the  appellees  to  charter  her.  The  representation  was  in  fact  that  the 
ship  would  carry  the  quantity  of  pipe  which  appellees  were  under  con- 
tract with  the  Dutch  government  to  deliver  in  Java.  It  was  as  much 
a  part  of  the  contract  of  affreightment,  as  if  it  had  been  written  into  the 
charter  party.  We  think  this  correspondence,  therefore,  represented 
a  situation,  with  reference  to  which  the  contract  between  the  parties 
was  made,  and  with  relation  to  which  it  must  be  construed,  and  by 
which  it  is  neither  contradicted  nor  varied. 

The  principle  here  applicable  is  well  illustrated  in  Mackill  v.  Wright, 
L.  R.  14  A.  C.  106,  where  there  was  a  contract  of  affreightment,  by 
which  the  appellants  guarantied  that  their  ship  would  "carry  not  less 
than  2,000  tons  dead  weight  of  cargo."     With  reference  to  this  guar- 
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anty,  it  was  stipulated  that  "should  the  vessel  not  carry  the  guarantied 
weight  as  above,  any  expense  incurred  from  this  cause  to  be  borne  by 
the  owners,  and  a  pro  rata  reduction  per  ton  to  be  made  from  the  first 
payment  of  freight"  By  the  said  charter  party,  it  was  agreed  that  the 
ship  should  "load  all  such  goods  and  merchandise  as  the  said  charterers 
or  their  agents  shall  tender  alongside  for  shipment,  not  exceeding  what 
she  can  reasonably  stow  and  carry  over  and  above  her  tackle,"  etc. 
Before  and  at  the  time  of  the  making  of  the  charter  party,  the  parties 
thereto  had  conversations,  by  which  it  appeared  that  the  cargo  would 
consist  generally  of  locomotives  and  locomotive  machinery,  together 
with  300  or  400  tons  of  coal.  It  would,  of  course,  happen  in  loading 
such  a  cargo,  that  the  larger  pieces  would  occupy  stowage  room  on 
the  ship  disproportionate  to  their  weight.  At  the  meeting  at  which  the 
charter  party  was  signed,  "a  note  unauthenticated  by  their  subscrip- 
tion, or  otherwise,  was  by  consent  of  both  parties,  written  upon  its 
margfin,  specifying  the  'largest  pieces'  of  machinery  which  were  to  be 
included  in  the  cargo  by  number,  weight  and  measurement."  There 
were  to  be  23  such  pieces  in  all.  As  a  matter  of  fact,  many  more  than 
23  such  large  pieces  were  included  in  the  cargo,  and,  in  consequence, 
when  all  the  cargo  space  in  the  ship  was  occupied,  there  was  only 
something  over  1,600  tons,  instead  of  2,000,  which  he  was  guarantied 
to  carry.  Suit  was  brought  for  the  lump  sum  agreed  to  be  paid  as 
freight  in  the  charter  party.  The  shippers,  ho\yever,  contended  that 
they  were  entitled  to  a  reduction  under  the  stipulation  that,  "should  the 
vessel  not  carry  the  guaranteed  weight  as  above,  any  expense  incurred 
from  this  cause  to  be  borne  by  the  owners  and  a  pro  rata  reduction 
per  ton  to  be  made  from  the  first  payment  of  freight."  The  owners, 
on  the  other  hand,  insisted  that  the  failure  to  carry  the  2,000  tons  guar- 
antied as  the  dead  weight  capacity  of  the  ship,  was  due  to  the  fault  of 
the  shippers  in  loading  so  many  large  pieces  of  machinery  as  to  in- 
terfere with  the  stowage  capacity,  and  they  relied  upon  the  understand- 
ing, of  which  a  memorandum  was  made  on  the  margin  of  the  charter 
party,  that  only  a  certain  number  of  large  pieces  should  be  included  in 
the  cargo.  In  delivering  the  opinion  of  the  House  of  Lords,  Lord 
Chancellor  Halsbury  used  this  language : 

'•That  If  it  could  be  truly  asserted  that  both  parties  were  acquainted  with 
the  nature  of  the  cargo  that  was  to  be  carried,  it  would  be  unreasonable,  in 
construing  a  mercantile  contract  of  this  character,  not  to  suppose  that  both 
parties  used  the  general  language  with  reference  to  the  particular  subject- 
matter  as  to  which  they  were  contracting.  ♦  ♦  ♦  The  marginal  note  upon 
the  charter  party,  whether  part  of  the  contract  or  not,  seems  to  me  to  free 
the  question  from  all  doubt.  It  certainly  was  information  afforded  to  the 
shipowners  for  the  purposes  of  the  contract." 

Lord  Watson,  in  delivering  a  concurring  opinion  in  the  same  case, 
says: 

"Of  course  no  such  inference  can  be  admitted  when  it  is  inconsistent  with 
the  express  or  implied  conditions  of  the  charter  party.  But  in  cases  like  the 
present.  It  is  competent  to  investigate  the  whole  facts  and  circumstances  at- 
tendant upon  the  execution  of  the  charter  party,  with  the  view  of  ascertain- 
ing what  particular  kind  of  goods,  if  any,  it  was  then  in  the  contemplation 
of  both  parties  should  be  shipped  and  carried,  that  being  the  cargo  with  ref- 
erence to  which  it  must  be  presumed,  in  the  absence  of  express  or  implied 
stipulation  to  the  contrary,  that  the  guaranty  was  given  and  accepted." 
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In  the  case  at  bar,  we  think  the  statements  contained  in  the  corre- 
spondence between  the  parties  prior  to  making  the  charter  party,  had 
relation  to  the  contract  contained  in  that  instrument,  were  not  incon- 
sistent with  it,  but  made  clear  its  terms,  and  as  such  entered  into  and 
formed  part  of  the  written  contract.  We  think  the  principles  in  this 
regard,  stated  and  approved  by  this  court  in  the  case  of  Bacon  v.  The 
Poconoket  (D.  C.)  67  Fed.  262.  require  this  conclusion.  See,  also, 
Clydesdale  Shipowners  Co.  v.  Brauer  S.  S.  Co.  (D.  C.)  120  Fed.  854: 
Morris  v.  Levison,  L.  R.  1  C.  P.  Div.  156 ;  and  Wilfred  v.  Mvers  (D. 
C.)  40  Fed.  170. 

It  is  necessary  to  notice  the  contention,  that  in  the  references  to  the 
carrying  capacity  of  the  ship  made  in  the  charter  party,  as  well  as  in 
the  correspondence,  a  ton  of  2,000  pounds,  and  not  one  of  2,240,  was 
contemplated,  because  it  was  vehemently  urged  by  learned  and  able 
counsel.  It  might  suffice  to  say,  with  reference  to  this  contention,  that 
the  charter  party  described  the  capacity  of  the  ship  as  about  3,400  gross 
tons,  and  that  in  common  parlance  the  word  "gross"  in  this  connection 
describes  a  long  ton,  or  a  ton  of  2,240  pounds.  This  is  not  admitted 
by  the  learned  counsel  for  appellant,  but  it  seems  to  us  that  all  doubt 
is  removed  as  to  the  proper  interpretation  of  these  words  by  the  sub- 
sequent stipulation  of  the  charter  party  fixing  the  freight  rate  at 
"Eight  ($8.00)  dollars  per  ton  of  2,240  pounds."  But  the  question  is 
not  properly  before  us.  It  was  first  raised  in  argument  before  this 
court.  It  appears  not  to  have  been  raised  in  the  court  below,  and  no 
assignment  of  error  relating  to  it  appears  in  the  record.  Moreover, 
there  was  no  denial  of  the  allegation  contained  in  the  libel,  that  the 
"ship  sailed  on  the  13th  day  of  May,  1901,  with  only  3,258  tons  of  pipe 
aboard."  Upon  the  whole  case,  we  agree  with  the  learned  judge  of  the 
court  below,  that  libelant  was  entitled  to  recover  from  the  respond- 
ents the  extra  expense  to  which  they  were  put  in  shipping  the  balance 
of  the  cargo  to  Sourabaya,  and  also  that,  as  the  captain  was  proved  to 
be  wrong  in  contending  that  the  ship  had  on  board  more  than  3,258 
tons,  and  in  refusing  to  sign  the  bill  of  lading  for  that  quantity,  the 
four  days'  demurrage  therefor,  collected  by  the  master  of  the  ship  at 
Sourabaya,  should  be  returned. 

The  decree  of  the  court  below  is  therefore  affirmed. 
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a34  FecL  709.) 

UNITED  STATES  MIN.  CO.  v.  LAWSON  et  al. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    November  23,  1904.) 

1.  Federal  Coubts—Equtty  Jubisdiction— Suit  to  Quiet  Title. 

The  enlarged  remedy  given  by  Rev.  St.  Utah  1898,  §§  2915,  3511,  which 
authorize  a  suit  to  quiet  title  to  be  maintained  without  any  previous 
adjudication  of  title  in  an  action  at  law,  and  without  reference  to  pos- 
session, may  be  enforced  in  a  federal  court  of  equity  sitting  in  that  state 
when  the  complainant  is  in  possession  and  the  defendant  is  out  of  pos- 
session, or  when  both  parties  are  out  of  possession,  as  in  either  case 
there  is  no  adequate  and  complete  remedy  at  law. 

2.  Same— Mining  Claim— Possession. 

Where  the  owner  of  a  mining  claim  is  in  possession  of  its  surface, 
claiming  title  to  the  entire  claim,  his  possession,  in  legal  contemplation, 
extends  to  everything  which  is  a  part  of  the  claim,  whether  vertically 
beneath  its  surface  or  within  its  extralateral  rights ;  and  a  bill  to  quiet 
title  which  alleges  such  ownership  and  possession  in  complainant  is  not 
insufficient  as  showing  an  adequate  remedy  at  law  because  it  further  al- 
leges that  defendant  has,  through  underground  workings,  wrongfully  en- 
tered upon  and  removed  ore  bodies  beneath  the  surface  of  the  claim,  and 
threatens  to  extend  his  workings  therein. 

8.  Mining  Claims— Extbalateral  Rights— Integral  Character  of  Vein. 

Where  two  or  more  mining  claims  longitudinally  bisect  or  divide  the 
apex  of  a  vein,  the  senior  claim  takes  the  entire  width  of  the  vein  on 
Its  dip,  if  it  is  in  other  respects  so  located  as  to  give  a  right  to  pursue 
the  vein  downwards  outside  of  the  side  lines. 

4.  Same— Seniority  is  Determined  by  Order  in  Which  They  Were  Located. 

In  respect  of  conflicting  mining  claims,  seniority  is  determined  by  the 
order  in  which  they  were  located,  whether  they  have  been  patented  or  re- 
main unpatented. 

5.  Same— Conflict  Usually,  but  not  Always  or  Necessarily,  Awarded  to 

Senior  Claim. 

While  the  area  in  conflict  is  usually  awarded  to  the  senior  claim,  it  is 
not  always  or  necessarily  so,  because  acts  or  circumstances  entirely  con- 
sistent with  the  true  order  of  location  may  have  intervened,  which  re- 
quire that  this  area  be  awarded  to  a  Junior  claim. 

6u  Same-Estoppel— Matters  Concluded  by  Patent. 

Where  application  for  a  patent  is  made  by  the  owner  of  one  of  two 
overlapping  claims,  the  issuance  of  a  patent  to  him  including  the  area 
within  the  overlapping  boundaries  Is  necessarily  a  determination  that 
at  the  time  of  the  proceedings  such  area  is  a  part  of  that  claim;  but 
it  does  not  necessarily  determine  the  priority  of  location,  and,  where 
it  does  not  appear  that  such  question  was  put  in  issue  and  actually  de- 
cided In  the  course  of  the  patent  proceedings,  the  owner  of  the  other 
claim  is  not  estopped  from  asserting  the  priority  of  his  claim  in  a  subse- 
quent controversy  respecting  extralateral  rights,  which  were  not  involved 
In  the  proceedings  for  a  patent. 

[Ed.  Note. — Conclusiveness  of  patent  to  mining  claims,  see  note  to 
Bunker  Hill  &  S.  M.  &  C.  Co.  v.  Empire  S.  I.  M.  &  D.  Co.,  48  C.  C.  A.  674.] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Utah. 
See  115  Fed.  1005. 

This  is  a  suit  to  quiet  the  title  to  four  mining  claims  In  the  West  Mountain 
Mining  District,  Utah,  and  to  bodies  of  ore  beneath  their  surfaces.  The  alle- 
gations of  the  bill  are  briefly  these:  Complainant  owns  the  Jordan  Exten- 
sion, Grizzly,  Northern  Light,  and  Fairview  claims,  and  also  the  bodies  of  ore 
vertically  beneath  their  surfaces,  and  is  in  possession  of  these  claims  and  en- 
gaged in  working  them,  with  two  other  claims  hereinafter  mentioned,  as  one 


Digitized  by  VjOOQ IC 


588  67  C.  C.  A.  BBP0RT8. 

property  for  mining  purposes.  Defendants  claim  to  own  the  nnderlylng  ore 
bodies  as  parts  of  veins  or  lodes  which  have  their  apices  within  the  surface 
boundaries  of  adjacent  claims  belonging  to  and  in  the  possession  of  defend- 
ants. Under  their  claim  of  ownership,  defendants,  through  underground 
workings,  have  wrongfully  entered  the  underlying  ore  bodies  in  complainant's 
Jordan  Elxtension,  Grizzly,  and  Northern  Light  claims,  have  extracted  there- 
from large  quantities  of  valuable  ore,  and  are  threatening  to  continue  to 
extract  ore  therefrom  and  to  extend  their  underground  workings  and  mining 
operations  to  the  remaining  underlying  ore  bodies,  including  those  beneath 
the  surface  of  the  Fairvlew  claim.  If  any  ore  body  beneath  the  surface  of  the 
Jordan  Extension,  Grizzly,  Northern  Light,  or  Fairvlew  is  part  of  a  vein  or 
lode  dipping  or  extending  into  such  claim  from  a  claim  of  the  defendants,  it 
is  part  of  a  vein  or  lode  which  has  its  apex  in  the  Old  Jordan  and  Mountain 
Gem  mining  claims,  which  are  owned  by  and  in  the  possession  of  the  complain- 
ant,  and  such  ore  body  is  within  the  extralateral  rights  incident  to  the  last- 
named  claims.  Defendants*  claim  of  ownership  of  such  underlying  ore  bodies 
is  false  and  unfounded  in  fact,  and  constitutes  a  cloud  upon  complainant's 
title.  The  prayer  of  the  bill  is  that  the  title  of  complainant  to  the  four 
claims  and  to  the  underlying  ore  bodies  be  quieted,  and  that  defendants  be 
perpetually  enjoined  from  asserting  any  claim  thereto  and  from  extracting 
any  ore  therefrom.  A  demurrer  to  the  bill  on  the  ground  that  it  discloses 
that  complainant  has  an  adequate  remedy  at  law  was  overruled. 

The  answer  of  defendants  specifically  denies  the  allegations  of  the  bill,  ex- 
cepting those  relating  to  diverse  citizenship,  and  contains  affirmative  allega- 
tions substantially  as  follows:  Defendants  are  the  owners  and  in  the  pos- 
session of  the  Kempton  and  Ashland  mining  claims,  which  are  adjacent  to  the 
Jordan  Bxtension,  Grizzly,  Northern  Light,  and  Fairvlew  claims  of  com- 
plainant. The  only  ore  bodies  in  complainant's  said  claims  are  parts  of  veins 
or  lodes  which  have  their  apices  within  the  Ashland  and  Kempton  claims 
of  defendants,  and  which,  on  their  dip  beneath  the  surface,  extend  toward  and 
through  complainant's  claims.  Defendants  entered  these  ore  bodies  and  ex- 
tracted and  removed  ore  therefrom,  as  they  were  and  are  lawfully  entitled 
to  do,  in  pursuance  of  their  right  under  the  mining  laws  of  the  United  States 
to  follow  extralaterally  such  veins  or  lodes  on  their  dip. 

As  presented  in  the  large  volume  of  testimony  which  was  taken,  the  con- 
troversy may  be  summarized  in  this  manner:  The  Old  Jordan,  Mountain 
Gem,  Kempton,  Ashland,  Jordan  E3xtension,  Northern  Light,  Grizzly,  and  Fair- 
view  are  contiguous  mining  claims  in  the  West  Mountain  Mining  District, 
Utah,  the  Kempton  and  Ashland  partially  separating  the  surfaces  of  the  Jor- 
dan Extension,  Grizzly,  Northern  Light,  and  Fairvlew  from  the  surfaces  of 
the  Old  Jordan  and  Mountain  Gem.  The  apex  of  a  stratum  of  limestone,  the 
strike  of  which  is  in  a  southwesterly  and  northeasterly  direction,  is  longi- 
tudinally bisected  or  divided  by  the  Old  Jordan,  Mountain  Gem,  and  Kempton. 
The  southerly  side  lines  of  the  Kempton,  as  patented,  are  in  part  coincident 
with  the  northerly  side  lines  of  the  Old  Jordan  and  Mountain  C^m,  as  pat- 
ented, and  the  greater  part  of  the  width  of  the  apex  of  the  limestone  is  south 
of  the  lines  so  dividing  the  patented  ground  and  is  within  the  surface 
boundaries  of  the  Old  Jordan  and  Mountain  Gem.  The  limestone  is  from 
100  to  200  feet  in  width,  is  confined  between  well  defined  walls  of  quartzite, 
dips  northwesterly  at  an  angle  of  about  30  degrees,  passes  beyond  the  north- 
erly side  lines  of  the  Old  Jordan  and  Mountain  Gem,  and  extends,  on  its  dip 
beneath  the  surface,  through  the  Kempton,  Ashland,  Jordan  Extension,  Griz- 
zly, Northern  Light,  and  Fairvlew.  The  ore  bodies  In  dispute  are  within  the 
stratum  of  Laiestone,  and  vertically  beneath  the  surfaces  of  the  four  claims 
last  named.  The  complainant  owns  the  Old  Jordan,  Mountain  Gem,  Jordan 
Extension,  Grizzly,  Northern  Light,  and  Fairvlew,  and  the  defendants  own 
the  Kempton  and  Ashland.  The  parties  are  In  possession  of  the  surfaces  of 
their  respective  claims,  and  are  engaged  in  working  them  extensively  for  min- 
ing purposes.  The  evidence  was  chlefiy  directed  to  the  question  whether  or 
not  the  stratum  of  limentone  constitutes  a  single  broad  vein  or  lode  of  mineral 
hearing  rock.  Complainant  insisted,  and  its  evidence  tended  to  show,  that 
tbis  stratum  Is  such  a  single  vein  or  lode,  while  the  defendants  Insisted,  and 
their  evidence  tended  to  show,  that  the  stratimi  embraces  several  distinct  and 
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IndepoideDt  veins  or  lodes ;  that  one  such  vein  or  lode,  called  a  •T)edded  vein," 
has  its  apex  within  the  surface  lines  of  the  Kempton,  extends  on  its  strike  in 
the  direction  of  the  Kempton  end  lines,  passes  on  Its  dip  beneath  the  surface 
beyond  the  northerly  side  line  of  that  claim,  and  through  the  Jordan  Exten- 
sion, Ashland,  Northern  Light,  Grizzly,  and  Falrview;  that  another  distinct 
and  Independent  vein  or  lode,  called  the  **Ashland  cross  fissure/'  and  of  which 
the  bedded  vein  is  claimed  to  be  a  lateral  continuation  or  api>endage,  has  its 
apex  in  the  Ashland,  passes  on  its  dip  beneath  the  surface  beyond  the  north- 
westerly side  line  of  that  claim,  and  through  the  Northern  Light,  Grizzly, 
and  Falrview,  and  that  the  ore  bodies  in  controversy  are  parts  of  the  two 
veins  or  lodes,  the  apices  of  which  are  within  the  Kempton  and  Ashland. 
In  the  assertion  of  the  extralateral  rights  intended  to  be  set  forth  and  sus- 
tained by  their  answer  and  evidence,  the  defendants  have  extended  their 
underground  workings  and  mining  operations  into  the  ore  bodies  in  dispute 
and  have  removed  some  of  them,  but  others  are  as  yet  in  place  and  undis- 
turbed including  those  underlying  the  surface  of  the  Falrview. 

The  court  dismissed  the  bill,  but  filed  no  findings  of  fact  or  opinion  dis- 
closing under  what  view  of  the  facts  or  of  the  law  the  decree  of  dismissal  was 
rendered. 

William  H.  Dickson  and  George  Sutherland  (A.  C.  Ellis,  A.  C. 
Ellis,  Jr.,  Waldemar  Van  Cott,  and  E.  M.  Allison,  on  the  brief),  for 
appellant. 

Ogden  Hiles  and  Charles  J.  Hughes,  Jr.  (L.  R.  Rogers,  on  the  brief), 
for  appellees. 

Before  SANBORN,  VAN  DEVANTER,  and  HOOK,  Circuit 
Judges. 

VAN  DEVANTER,  Circuit  Judge,  after  stating  the  case  as  above, 
delivered  the  opinion  of  the  court. 

The  elements  of  federal  jurisdiction  being  present,  a  right  of  action 
created  or  enlarged  by  the  laws  of  a  state  and  made  enforceable  in 
its  courts  of  general  jurisdiction  is  equally  enforceable  in  the  federal 
courts  sitting  in  that  state;  but,  notwithstanding  the  procedure  pre- 
scribed by  the  laws  of  the  state,  the  enforcement  in  the  federal  courts 
can  be  by  suit  in  equity  only  where  there  is  not  a  plain,  adequate,  and 
complete  remedy  at  law,  according  to  the  distinction  between  actions 
at  law  and  suits  in  equity  prevailing  in  those  courts.  Rev.  St.  §  723* 
[U.  S.  Comp.  St  1901,  p.  583]  ;  Clark  v.  Smith,  13  Pet.  195,  10  L. 
Ed.  123;  Holland  v.  Challeh,  110  U.  S.  15,  3  Sup.  Ct.  495,  28  L.  Ed. 
52;  Reynolds  v.  Crawfordsville  Bank,  112  U.  S.  405,  5  Sup.  Ct. 
213,  28  L.  Ed.  733;  Whitehead  v.  Shattuck,  138  U.  S.  146,  11  Sup.  Ct. 
276,  34  L.  Ed.  873 ;  Scott  v.  Neely,  140  U.  S.  106,  11  Sup.  Ct.  712, 
35  L.  Ed.  358;  Wehrman  v.  Conklin,  155  U.  S.  314,  15  Sup.  Ct.  129, 
39  L.  Ed.  167;  Prentice  v.  Duluth,  etc.,  Co.,  7  C.  C.  A.  293,  297,  58 
Fed.  437;  Darragh  v.  Wetter,  etc.,  Co.,  23  C.  C.  A.  609,  78  Fed.  7; 
Gillis  V.  Downey,  29  C.  C.  A.  286,  291,  85  Fed.  438 ;  Sawyer  v.  White, 
58  C.  C.  A.  587,  122  Fed.  223. 

The  laws  of  Utah  give  a  right  of  action  in  the  courts  of  that  state 
to  quiet  the  title  to  real  property  without  any  previous  adjudication 
of  the  title  in  an  action  at  law,  and  without  reference  to  the  posses- 
sion. Rev.  St.  1898,  §§  2915,  3511.  This  enlarged  right  is  enforceable 
by  a  suit  in  equity  in  the  federal  courts  when  the  complainant  is  in 
possession  and  the  defendant  is  out  of  possession,  or  when  both  parties 
are  out  of  possession,  because  in  either  case  there  is  no  adequate  and 
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complete  remedy  at  law.  Holland  v.  Challen,  and  Wehrman  v,  Conk- 
lin,  supra. 

It  is  objected  that  the  present  bill  shows  that  the  ore  bodies  in  dis- 
pute are  in  the  possession  of  the  defendants,  and  not  of  the  com- 
plainant, and  therefore  that  the  latter  has  an  adequate  and  complete 
remedy  at  law.  The  objection  is  untenable.  Where  the  true  owner 
of  a  mining  claim  is  in  possession  of  its  surface,  claiming  title  to  the 
entire  claim,  his  possession  in  legal  contemplation  extends  to  every- 
thing which  is  part  of  the  claim,  whether  vertically  beneath  its  surface 
or  within  the  extralateral  right  granted  by  Congress,  which  is  not  in 
the  actual  possession  of  another  holding  adversely.  Clarke  v.  Court- 
ney, 5  Pet.  319,  354,  8  L.  Ed.  140;  Hunnicutt  v.  Peyton,  102  U.  S. 
333,  368,  26  L.  Ed.  113 ;  Montana,  etc.,  Co.  v.  St  Louis,  etc.,  Co.,  42 
C.  C.  A.  415,  420, 102  Fed.  430 ;  Empire  State,  etc.,  Co.  v.  Bunker  Hill, 
etc.,  Co.,  58  C.  C.  A.  311,  316,  121  Fed.  973;  Last  Chance  Mining 
Co.  V.  Bunker  Hill,  etc  Co.  (C.  C.  A.)  131  Fed.  579,  583.'  The  bill 
states  that  the  complainant  is  the  owner  of  the  claims  of  which  the  ore 
bodies  in  dispute  are  part,  and  is  in  possession  of  these  claims  and 
engaged  in  working  them  as  one  property  for  mining  purposes.  This 
is  a  sufficient  allegation  of  complainant's  possession  of  the  ore  bodies 
^s  well  as  of  the  surfaces  of  the  claims.  The  further  statement  that 
the  defendants,  through  underground  workings,  wrongfully  entered 
the  ore  bodies  and  extracted  ore  therefrom,  and  are  threatening  to 
extend  their  underground  workings  and  to  continue  the  extraction  of 
ore,  even  if  deemed  an  admisaon  or  allegation  of  an  ouster  or  dispos- 
session of  the  complainant  in  respect  of  the  ore  bodies  actually  em- 
braced in  the  defendants'  under^ound  workings,  leaves  the  allega- 
tion of  the  complainant's  possession  unimpaired  in  respect  of  the  ore 
bodies  which  have  not  been  penetrated  by  defendants'  underground 
workings  but  remain  in  place  and  undisturbed. 

The  principal  purpose  of  the  present  suit  is  to  obtain  a  determination 
of  the  adverse  claim  to  the  remaining  ore  bodies,  not  merely  to  recover 
the  possession  of  the  underground  workings  and  chambers  from  which 
the  defendants  have  removed  the  ore,  or  to  recover  the  value  of  the 
ore  removed.  Being  itself  in  possession  of  the  remaining  ore  bodies, 
and  the  defendants  being  out  of  possession,  the  complainant  has  no 
adequate  and  complete  remedy  at  law.  The  case  of  Boston,  etc,  Co. 
V.  Montana,  etc,  Co.,  188  U.  S.  632,  23  Sup.  Ct.  434,  47  L.  Ed.  626, 
relied  upon  by  the  appellees,  is  distinguishable  from  this  because  in 
that  case  there  was  no  allegation  that  the  complainant  was  in  posses- 
sion or  that  both  parties  were  out  of  possession,  and  the  suit  was  not 
one  to  quiet  title,  but  to  recover  for  ores  extracted  and  to  enjoin  further 
trespass. 

A  careful  examination  and  consideration  of  the  evidence  clearly  con- 
vinces us  that  the  stratum  of  limestone  constitutes  a  single  broad  vein 
or  lode  of  mineral  bearing  rock  extending  from  the  quartzite  on  one 
side  to  the  quartzite  on  the  other.  The  limestone  has  been  profoundly 
broken,  altered,  and  mineralized,  and  has  thereby  obtained  an  indi- 
viduality which,  apart  from  other  differences,  clearly  distinguishes  it 
from  the  neighboring  rock.  There  is  a  local  absence  of  ore  in  places, 
a  continuous  occurrence  of  it  in  others,  and  a  seeming  local  occur- 
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rence  of  it  in  still  others,  but  the  ore  bodies  are  not  separated,  one  from 
another,  by  any  defined  boundaries.  As  in  Eureka  Consolidated  Min- 
ing Co.  V.  Richmond  Mining  Co.,  8  Fed.  Cas.  819,  825  (No.  4,548), 
they  are  parts  of  one  greater  deposit,  which  permeates,  in  a  greater  or 
less  degree,  with  occasional  intervening  spaces  of  barren  rock,  the 
whole  mass  of  limestone.  As  shown  by  extensive  exploration  and 
actual  mining,  the  mineralization  has  been  so  general  that  its  only  de- 
fined limits  are  the  quartzite  walls  which  bound  the  limestone,  and 
within  it  one  may  reasonably  expect  to  encounter  ore  by  driving  or 
cross-cutting  in  any  direction. 

In  addition  to  the  many  small  fissures  which  exist  only  in  the  lime- 
stone and  extend  in  every  direction,  other  ore-bearing  fissures  of  ap- 
proximately a  northerly  and  southerly  direction  are  found  in  the  quartz- 
ite, and  it  is  the  contention  of  the  defendants  that  these  extend 
through  the  limestone,  that  its  mineralization  is  due  to  them  and  oc- 
curred at  the  same  time  and  in  the  same  manner  as  did  the  deposition 
of  the  ore  in  them,  and  that  the  ore  bodies  in  the  limestone  are  lateral 
continuations  or  appendages  of  these  cross-fissure  veins.  Of  this  it 
is  suflficient  to  say  that,  whatever  may  have  been  the  mineralizing 
process,  the  alteration  and  mineralization  of  the  limestone  were  so 
general  and  extensive  as  to  convert  it  into  a  single  broad  vein  or  lode 
within  which  the  cross-fissure  veins  are  without  defined  boundaries, 
and  so  far  lose  their  identity  that  they  cannot  be  distinguished  from 
the  larger  ore  bodies  therein.  The  ore  in  the  quartzite  is  inconsiderable 
in  amount,  and  is  confined  to  these  fissure  veins,  but  it  is  not  so  in  the 
limestone.  In  the  evidence  for  the  defendants  it  is  conceded  that  there 
are  no  walls  separating  the  cross-fissures  from  the  bodies  of  ore  in 
the  limestone;  but  it  is  attempted  to  be  shown  that  the  ore  in  the 
fissures,  and  especially  in  the  Ashland  fissure,  is  distinguishable  be- 
cause its  lamination  conforms  to  the  strike  and  dip  of  the  fissure, 
while  the  lamination  of  the  ore  on  either  side  conforms  to  the  strike 
and  dip  of  the  limestone.  We  think  the  evidence  for  the  defendants, 
as  well  as  that  for  the  complainant,  shows  that  the  difference  in  the 
lamination  is  not  always  discernible,  and  is  an  uncertain  and  unreliable 
test  of  the  extent  and  boundaries  of  the  cross-fissures.  To  illustrate : 
Mr.  Wall,  one  of  the  defendants,  says  the  plating  of  the  ore  in  the 
limestone  is  similar  in  appearance  to  that  of  the  ore  in  the  fissure 
where  the  ore  bodies  are  large  and  wide,  but  at  a  considerable  dis- 
tance from  the  fissure  the  structural  lines  become  distinct  and  parallel 
to  the  bedding  of  the  limestone.  Mr.  Legg,  a  witness  for  the  defend- 
ants, says  there  is  no  sharp  line  of  division,  and  the  fissure  structure 
and  the  influence  of  the  fissure  extend  for  considerable  distances  from 
the  original  fissure.  Mr.  Neill,  another  of  the  defendants'  witnesses, 
says  the  fissure  is  entirely  destroyed  in  places  within  the  ore  bodies  in 
the  limestone.  Mr.  Moorehouse,  also  a  witness  for  the  defendants, 
says  the  Ashland  fissure  has  a  width  in  the  quartzite  of  not  exceeding 
3  feet,  and,  when  measured  by  the  difference  in  the  lamination  of  the 
ore,  has  a  width  in  the  limestone  of  180  feet.  The  defendants  lay 
much  stress  upon  the  testimony  of  Mr.  Holden,  a  witness  for  the  com- 
plainanty  who  says : 
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**The  Asbland  vein  can  be  followed  for  quite  a  distance  Into  the  Big  Jordan 
(limestone)  lode,  and  can  be  traced.  It  Is  like  all  of  these  fissures ;  It  Is  some- 
what dlflicult  to  follow  through,  but  the  way  we  do  trace  them  we  get  a  line 
from  the  quartzite  on  either  side,  or  from  one  quartzite  wall,  and  follow 
that  line  out,  but  we  can't  always  find  the  limits  of  the  fissure,  which  we  take 
to  be  one  of  the  cross-fissures." 

This  is  far  short  of  a  statement  that  the  boundaries  of  the  Ashland, 
or  of  any  other  fissure,  are  well  defined  within  the  ore  bodies  in  the 
limestone.  Particularly  is  this  true  when  the  entire  testimony  of  the 
witness  is  considered,  because  he  also  says  much  of  the,  limestone  has 
been  mechanically  and  chemically  altered  until  the  entire  original  strati- 
fication or  bed  structure  has  disappeared.  Our  conclusion  upon  this 
controverted  question  of  fact  is  that  the  ore  bodies  within  the  claimed 
spaces  of  intersection  created  by  the  cross-fissures,  including  the  Ash- 
land, are  not  susceptible  of  identification  and  separation  from  those  in 
the  stratum  of  limestone,  and  must  be  held  to  be  parts  of  the  single 
broad  vein  or  lode,  and  not  parts  of  distinct  and  independent  cross- 
fissure  veins. 

Where  two  or  more  mining  claims  longitudinally  bisect  or  divide 
the  apex  of  a  vein,  the  senior  claim  takes  tfie  entire  width  of  the  vein 
on  its  dip,  if  it  is  in  other  respects  so  located  as  to  give  a  right  to  pur- 
sue the  vein  downward  outside  of  the  side  lines.  This  is  so  because 
it  has  been  the  custom  among  miners,  since  before  the  enactment  of 
the  mining  laws,  to  regard  and  treat  the  vein  as  a  unit  and  indivisible, 
in  point  of  width,  as  respects  the  right  to  pursue  it  extralaterally  be- 
neath the  surface ;  because  usually  the  width  of  the  vein  is  so  irregular, 
and  its  strike  and  dip  depart  so  far  from  right  lines,  that  it  is  altogether 
impracticable,  if  not  impossible,  to  continue  the  longitudinal  bisection 
at  the  apex  throughout  the  vein  on  its  dip  or  downward  course;  and 
because  it  conforms  to  the  principle  pervading  the  mining  laws,  that 
priority  of  discovery  and  of  location  gives  the  better  rig-ht,  as  is  illus- 
trated in  the  provision  giving  to  the  senior  claim  all  ore  contained  in 
the  space  of  intersection  where  two  or  more  veins  intersect  or  cross 
each  other,  and  in  the  further  provision  giving  to  the  senior  claim  the 
entire  vein  at  and  below  the  point  of  union,  where  two  or  more  veins 
with  distinct  apices  and  embraced  in  separate  claims  unite  in  their 
course  downward.  Rev.  St.  §  2336  [U.  S.  Comp.  St.  1901,  p.  1436]. 
We  recognize  the  force  of  an  opinion  delivered  by  a  learned  judge  in 
this  circuit,  wherein  it  was  held  that  the  right  to  pursue  a  vein  down- 
ward outside  of  the  side  lines  is  dependent  upon  the  inclusion  within 
the  claim  of  the  entire  width  of  the  apex,  and  that,  where  two  collateral 
locations  bisect  the  apex,  neither  takes  any  part  of  the  vein  not  verti- 
cally beneath  its  surface.  Hall  v.  Equator  Mining  &  Smelting  Co.. 
Transactions  Am.  Inst.  Min.  Eng.,  Vol.  12,  p.  418.  But  the  rule  which 
we  have  stated  seems  to  us  to  be  sustained  by  the  better  reason  as 
well  as  the  weight  of  authority.  Argentine  Mining  Co.  v.  Terrible 
Mining  Co.,  122  U.  S.  478,  484,  7  Sup.  Ct  1356,  30  L.  Ed.  1140; 
Bullion,  etc.,  Co.  v.  Eureka,  etc.,  Co.,  6  Utah,  3,  49,  55,  11  Pac.  515; 
St.  Louis,  etc.,  Co.  v.  Montana  Mining  Co.,  44  C.  C.  A.  120,  123, 104 
Fed.  66A,  56  L.  R.  A.  725 ;  Empire  State,  etc.,  Co.  v.  Bunker  Hill,  etc., 
Co.,  52  C.  C.  A.  222,  114  Fed.  417 ;  Last  Chance  Mining  Co.  v.  Bunker 
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Hill,  etc.,  Co.,  66  C.  C.  A.  299, 131  Fed.  679;  Empire  State,  etc.,  Co. 
V.  Bunker  Hill,  etc.,  Co.,  66  C.  C.  A.  99, 131  Fed.  591. 

Of  the  claims  which  include  portions  of  the  longitudinally  bisected 
apex,  those  of  the  complainant,  the  Old  Jordan  and  Mountain  Gem, 
are  in  fact  older  in  the  order  of  location,  and  take  the  entire  width  of 
the  vein  on  its  dip  or  course  downward,  unless  the  superiority  due  to 
their  seniority  is  avoided  by  some  other  and  controlling  fact.  The  de- 
fendants earnestly  insist  that  their  claim,  the  Kempton,  is  older  in  the 
order  of  patenting,  and,  as  patented,  includes  surface  areas  as  to  which 
the  three  claims,  as  located,  were  in  conflict  by  reason  of  the  overlap- 
ping of  their  surface  boundaries ;  that  the  patenting  of  these  areas  as 
parts  of  the  defendants'  claim  was  a  conclusive  determination  that  it 
was  prior  in  location ;  and  that  therefore  the  complainant  is  estopped 
frorti  now  claiming  the  fact  to  be  otherwise.  The  defendants  have 
the  older  patent,  and  we  wil>  assume  that  originally  there  were  surface 
conflicts,  as  is  insisted,  and  that  the  areas  in  conflict  were  patented  as 
parts  of  the  claim  of  the  defendants.  If  the  present  suit  related  to  the 
superior  right  to  these  surface  areas  or  to  any  underground  or  extra- 
lateral  rights  necessarily  following  or  incident  to  such  surface  owner- 
ship, the  claim  of  estoppel  would  be  well  taken,  but  as  the  controversy 
is  over  a  diflferent  subject-matter,  and  it  is  not  shown  that  the  question 
of  priority  of  location  was  in  fact  presented  and  determined  in  the 
course  of  the  patent  proceedings,  the  estoppel  cannot  be  sustained. 

Some  preliminary  observations  respecting  conflicting  mining  claims 
may  not  be  inappropriate.  Seniority  is  determined  by  the  order  in 
which  they  were  located,  whether  they  have  been  patented  or  remain 
unpatented.  While  the  area  in  conflict  is  usually  awarded  to  the  senior 
claim,  it  is  not  always  or  necessarily  so,  because  acts  or  circumstances 
entirely  consistent  with  the  true  order  of  location  may  have  intervened, 
which  require  that  this  area  be  awarded  to  a  junior  claim.  An  appli- 
cation for  a  patent  to  one  of  the  conflicting  claims  presents  the  ques- 
tion, which  is  the  superior  claim  within  the  overlapping  surface  bound- 
aries ?  And  the  inclusion  of  the  area  in  conflict  within  a  patent  to  one 
of  the  claims  is  necessarily  a  determination  that  at  the  time  of  the  pat- 
ent proceedings  such  area  is  a  part  of  that  claim.  Applying  these  prin- 
ciples to  the  facts  of  the  present  case,  it  is  seen  that  the  issuance  of 
a  patent  for  the  defendants'  claim,  including  therein  the  areas  within 
the  overlapping  boundaries,  operated  as  a  declaration  or  determination 
that  within  these  surface  limits  the  defendants'  claim  was  superior, 
but  not  necessarily  that  it  was  prior  in  location.  Whether  this  de- 
termination proceeded  from  a  failure  of  the  then  owners  of  the  com- 
plainant's claims  to  file  an  adverse  claim,  or  from  an  actual  inquiry 
and  decision  respecting  the  right  of  possession  (Rev.  St.  §§  2325,  2326 
[U.  S.  Comp.  St.  1901,  pp.  1429,  1430]),  is  not  shown,  so  it  cannot  be 
said,  and  it  is  not  insisted,  that  in  the  course  of  the  patent  proceedings 
there  was  any  actual  issue,  trial,  or  decision  respecting  the  order  in 
which  the  conflicting  claims  were  located,  or  that  the  patenting  of  the 
areas  within  the  overlapping  boundaries  was  actually  rested  upon  pri- 
ority of  location.  Treating  the  patent  proceedings  as  involving,  or  as 
equivalent  to,  a  controversy  between  these  parties  or  their  predecessors 
in  interest  and  title,  the  subject-matter  of  that  controversy  was  the 
67C.C.A.— 38 
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surface  conflict  between  their  respective  claims,  while  the  present  con- 
troversy is  over  extralateral  underground  rights,  not  necessarily  follow- 
ing the  surface  conflict,  which  is  essentially  a  different  subject-matter, 
and  could  not  have  been  made  the  subject  of  an  issue,  trial,  or  decision 
in  the  course  of  the  patent  proceedings.  Montana,  etc.,  Co.  v.  St. 
Louis,  etc.,  Co.,  42  C.  C.  A.  415,  417,  102  Fed.  430;  2  Lindley  on 
Mines  (2d  Ed.)  §  730.  The  case  is  thus  clearly  within  the  rule  in  re- 
spect of  estoppel  by  judgment — ^that,  where  the  subsequent  action  in- 
volves a  different  subject-matter,  the  judgment  in  the  prior  action  is  not 
conclusive  as  to  every  matter  which  could  have  been  offered  and  re- 
ceived to  sustain  or  defeat  the  claim  made  therein,  but  only  as  to  mat- 
ters actually  litigated  and  determined.  The  subject  was  exhaustively 
considered  in  Cromwell  v.  County  of  Sac,  94  U.  S.  361,  24  L.  Ed.  195, 
which  was  an  action  upon  county  bonds  and  interest  coupons  attached 
thereto.  In  a  prior  action  upon  other  coupons  attached  to  the  same 
bonds  it  had  been  determined  that  the  bonds  were  void  in  the  hands  of 
parties  who  did  not  acquire  them  before  maturity  for  value,  and,  inas- 
much as  the  plaintiff  had  not  been  shown  to  have  so  acquired  the  bonds, 
judgment  was  rendered  against  him.  In  the  second  action  it  was  held 
that  the  prior  judgment  did  not  estop  the  plaintiff  from  proving  that 
in  fact  he  acquired  the  bonds  before  maturity  for  value.  In  the  course 
of  the  opinion  it  was  said  by  Mr.  Justice  Field : 

**In  considering  the  operation  of  this  judgment  it  should  be  borne  in  mind, 
as  stated  by  counsel,  that  there  is  a  difference  between  the  effect  of  a  jndg- 
ment  as  a  bar  or  estoppel  against  the  prosecution  of  a  second  action  upon  the 
same  claim  or  demand,  and  its  effect  as  an  estoppel  in  another  action  between 
the  same  parties  upon  a  different  claim  or  cause  of  action.  In  the  former 
case,  the  judgment.  If  rendered  upon  the  merits,  constitutes  an  absolute  bar 
to  a  subsequent  action.  It  is  a  finality  as  to  the  claim  or  demand  in  contro- 
rersy,  concluding  parties  and  those  in  privity  with  them,  not  only  as  to  every 
matter  which  was  offered  and  received  to  sustain  or  defeat  the  claim  or  de- 
mand, but  as  to  any  other  admissible  matter  which  might  have  been  offered 
for  that  purpose.  •  •  ♦  But  where  the  second  action  between  the  same 
parties  Is  upon  a  different  claim  or  demand,  the  judgment  in  the  prior  action 
operates  as  an  estoppel  only  as  to  those  matters  In  Issue,  or  points  contro- 
verted, upon  the  determination  of  which  the  finding  or  verdict  was  rendered. 
In  all  cases,  therefore,  where  it  is  sought  to  apply  the  estoppel  of  a  judgment 
rendered  upon  one  cause  of  action  to  matters  arising  in  a  suit  upon  a  different 
cause  of  action,  the  Inquiry  must  always  be  as  to  the  point  or  question 
actually  litigated  and  determined  in  the  original  action,  not  what  might  have 
been  thus  litigated  and  determined.  Only  upon  such  matters  is  the  judgment 
conclusive  in  another  action." 

Other  decisions  to  the  same  effect  are  Nesbit  v.  Riverside  Inde- 
pendent Dist.,  144  U.  S.  610,  618,  12  Sup.  Ct.  746,  36  L.  Ed.  562; 
Roberts  v.  Northern  Pacific  R.  R.,  158  U.  S.  1,  27,  15  Sup.  Ct  756, 
39  L.  Ed.  873 ;  Southern  Pacific  R.  R.  Co.  v.  United  States,  183  U. 
S.  519,  533,  22  Sup.  Ct.  154,  46  L.  Ed.  307;  Board  of  Comm'rs  v. 
Piatt,  25  C.  C.  A.  87,  91,  79  Fed.  667;  Board  of  Commas  v.  Sutliff, 
38  C.  C.  A.  167,  170,  97  Fed.  270 ;  Linton  v.  Nat'l  Life  Ins.  Co.,  44 
C.  C.  A.  54,  57,  104  Fed.  584;  ;Etna  Life  Ins.  Co.  v.  Board  of 
Commas,  54  C.  C.  A.  468,  474, 117  Fed.  82;  Last  Chance  Mining  Co. 
V.  Tyler  Mining  Co.,  157  U.  S.  683,  687,  16  Sup.  Ct  733,  39  L.  Ed. 
859.  In  the  last  case  there  was  a  controversy  over  extralateral  under- 
ground rights  between  two  mining  claims  which  were  in  conflict  as 
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located.  Priority  of  location  became  the  pivotal  question,  and  it  was 
insisted  that  a  determination  in  the  course  of  prior  patent  proceedings, 
that  one  of  the  claims  was  superior  within  the  area  in  conflict,  estopped 
the  owner  of  the  other  claim  from  asserting  that  it  was  prior  in  loca- 
tion.    Mr.  Justice  Brewer,  in  speaking  for  the  court,  said : 

"The  particular  matter  In  controversy  in  the  adverse  suit  was  the  triangular 
piece  of  ground,  which  is  not  the  matter  of  dispute  in  this  action.  The  Judg- 
ment In  that  case  is  therefore  not  conclusive  in  this  as  to  matters  which 
might  have  been  decided,  but  only  as  to  matters  which  were  In  fact  decided." 

The  estoppel  was  sustained,  but  it  was  because  the  superiority 
of  right  asserted  and  upheld  in  the  course  of  the  patent  proceed- 
ings had  been  expressly  rested  upon  the  single  fact  of  priority 
of  location.  The  facts  were  these:  The  owner  of  one  claim  applied 
for  a  patent,  and  the  owner  of  the  other  filed  an  adverse  claim  and 
commenced  an  action  to  determine  the  right  of  possession  to  the  area 
in  conflict.  Rev.  St.  §§  2325,  2326  [U.  S.  Comp.  St.  1901,  pp.  1429, 
1430].  The  judgment  in  that  action  was  for  the  plaintiff,  and  the 
reason  why  it  was  held  to  operate  as  an  estoppel  in  the  subsequent  action 
involving  a  different  subject-matter  is  shown  in  the  following  extract 
from  the  opinion,  which  has  reference  to  the  former  action : 

**The  single  ground  stated  in  the  complaint  upon  which  superiority  of  right 
is  claimed  is  priority  of  location.  A  Judgment  for  the  plaintiff  upon  such  a 
complaint  Is  necessarily  an  adjudication  in  favor  of  that  priority  of  location. 
There  is  no  other  fact  upon  which  it  can  rest  It  is  doubtless  true,  as  sug- 
gested, that  other  questions  may  be  litigated  in  an  adverse  suit,  but  they  can 
be  litigated  only  when  they  are  presented  to  the  attention  of  the  court  by 
some  appropriate  pleading.  The  only  pleading  upon  which  the  case  passed 
to  trial  and  judgment  was  the  complaint,  and  in  that,  as  we  have  seen,  plain- 
tiff's right  to  recover  is  rested  upon  the  single  fact  of  priority  of  location." 

We  think  it  is  manifest  from  the  extracts  quoted,  and  from  the  opin- 
ion as  an  entirety,  that  the  court  recognized  that  superiority  of  right 
is  not  always  or  necessarily  controlled  by  priority  of  location ;  other- 
wise, the  court  would  not  have  inquired  and  determined  with  such  care 
whether  the  question  of  priority  of  location  had  been  in  fact  presented 
and  decided  in  the  former  action,  and  would  not  have  conceded  that 
"other  questions  may  be  litigated  in  an  adverse  suit."  As  before  in- 
dicated, it  is  not  shown  in  the  present  case  whether  there  was  an  adverse 
suit,  nor,  if  so,  what  questions  were  in  fact  presented  and  determined 
therein,  nor  upon  what  ground  the  superior  right  to  the  area  in  con- 
flict was  asserted  and  sustained  in  the  patent  proceedings.  The  claim 
of  estoppel  was  interposed  by  the  defendants,  and  the  burden  was  upon 
them  to  show  the  existence  of  every  fact  essential  to  sustain  it.  This 
they  did  not  do. 

The  decree  is  reversed,  with  a  direction  to  enter  a  decree  for  the  com- 
plainant in  conformity  to  the  prayer  of  the  bill. 
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(132  Fed.  599.) 

RIDGE  y.  MANKER  et  aL 

(Circuit  Court  of  Appeals,  Eighth  Circuit    S^tember  5,  1901) 

No.  1,987. 

1.  AppeaIt-Mattebs  OirrsiDE  or  Record— Gbounds  foe  Considebino. 

An  appellate  court  may  avail  itself  of  authentic  evidence  outside  of  the 
record  before  it  of  matters  occurring  since  the  decree  of  the  trial  court 
when  such  course  is  necessary  to  prevent  a  miscarriage  of  justice,  to  avoid 
a  useless  circuity  of  proceedings,  to  preserve  a  jurisdiction  lawfully  ac- 
quired or  to  protect  itself  from  imposition  or  further  prosecution  of  liti- 
gation where  the  controversy  between  the  parties  lias  been  settled  or  for 
other  reasons  has  ceased  to  exist 

2.  COUBTa-JUBISDICnON. 

A  state  court  of  general  jurisdiction  having  original  cognizance  of  causes 
at  law  and  in  equity  has  jurisdiction  of  the  subject-matter  of  a  suit  to 
cancel  a  mortgage  on  real  property  within  its  territorial  jurisdiction. 
8.  Suns  AGAINST  Receivebs— EiTECT  OF  Failubb  to  Obtain  Leave  to  Sue. 
Aside  from  statutory  exceptions,  a  suit  cannot  be  maintained  against 
a  receiver  in  another  court  without  the  permission  of  the  court  by  which 
he  was  appointed,  but  a  decree  against  the  receiver  of  another  court  is  "not 
a  nullity  which  may  be  so  declared  in  a  collateral  proceeding  merely  be- 
cause the  record  fails  to  show  affirmatively  that  such  permission  to  bring 
the  suit  was  obtained. 

4.  Same— JuBisDicTioN— €k>NCLnsivENESs  or  Judgment. 

A  suit  to  cancel  a  mortgage  was  brought  in  a  state  court  to  which  re- 
ceivers of  the  mortgagee  appointed  by  a  court  of  another  jurisdiction  were 
made  defendants.  They  appeared  without  objection,  and  answered  to  tbe 
merits,  and  also  asked  affirmative  relief.  The  cause  was  tried  on  tbe 
merits,  and  from  an  adverse  decree  they  appealed.  Subsequently  their 
action  was  reported  to  the  federal  court  of  which  they  were  receivers,  and 
their  account  for  expenses  and  counsel  fees  in  the  suit  was  allowed  and 
paid.  Held,  that  the  state  court  acquired  jurisdiction  of  the  receivers, 
and  its  decree,  affirmed  on  the  appeal  by  the  Supreme  (^urt  of  the  state, 
was  conclusive  upon  them. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Iowa. 

The  Phoenix  Loan  Association,  a  corporation  organized  under  the  laws  of 
Missouri,  and  having  its  domicile  at  the  city  of  St  Joseph,  in  that  state,  be- 
came Insolvent,  and  censed  the  transaction  of  active  business.  The  state 
supervisor  of  building  and  loan  associations  proceeded  against  the  corpora- 
tion, and  on  July  15,  1889,  it  was  adjudged  to  be  dissolved  by  an  order  of 
the  judge  of  a  state  court  in  St.  Joseph,  its  officers  were  enjoined  from  fur- 
ther managing  or  conducting  its  affairs,  receivers  of  its  property  were  ap- 
I)oInted,  and  Its  business  was  directed  to  be  wound  up.  This  order  was  signed 
by  the  judge  in  vacation,  and  upon  that  ground  its  validity  was  attacked 
by  proceedings  in  the  Supreme  Court  of  Missouri,  with  the  result  that  tbe 
order  was  annulled,  excepting  so  far  as  it  related  to  the  appointment  of  the 
receivers  and  committed  to  them  the  possession,  care,  custody,  and  collection 
of  the  property  of  the  association  and  the  protection  thereof  from  attadc, 
HH  to  which  matters  the  order  was  confirmed.  State  v.  Phoenix  Loan  Asso- 
ciation, 159  Mo.  102,  60  S.  W.  74 ;  State  v.  Woodson,  161  Mo.  446,  61  S.  W. 
252.  After  the  appointment  of  the  receivers  by  the  judge  of  the  Missonri 
state  court,  a  stodcholders  suit  was  instituted  in  the  Circuit  Court  of  the 
United  States  for  the  Western  District  of  Missouri  for  the  winding  up  of 
the  insolvent  institution,  and  an  order  of  that  court  was  made  appototing 
the  same  receivers.  Thereupon  the  state  court,  which  bad  charge  of  the 
property  of  the  corporation,  relinquished  Its  jurisdiction  and  custody,  and 
surrendered  the  property  to  the  receivers  of  the  federal  court    These  receif- 
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era  afterwards  resigned,  and  Ransom  N.  Ridge  was  by  the  same  conrt  ap- 
pointed as  their  successor.  Afterwards  ancillary  proceedings  were  instituted 
in  the  Circuit  Court  of  the  United  States  for  the  Southern  District  of  Iowa 
for  the  ultimate  purpose  of  subjecting  certain  property  there  located  to  the 
operation  of  the  decree  of  the  parent  jurisdiction.  Ridge  was  appointed  an- 
cillary receiver  In  Iowa.  Shortly  thereafter,  and  on  September  10,  1902, 
Ridge,  as  receiver,  exhibited  his  bill  to  the  Circuit  Court  of  the  United  States 
for  the  Southern  District  of  Iowa  against  George  F.  Manker  and  other  bor- 
rowing members  of  the  association  to  enforce  the  adjusted  equities  between 
them  and  the  Insolvent  corporation  of  which  they  were  stockholders,  and  for 
the  foreclosure  of  mortgages  upon  real  property  In  Iowa  given  by  them  as 
security  for  loans  which  they  had  procured.  A  plea  In  bar  was  filed  by 
Manker  and  the  other  appellees  In  this  court  Upon  consideration  of  the 
pleadings  and  certain  admitted  facts  that  court  entered  a  decree  dismissing 
the  complainant's  bill,  from  which  decree  the  appeal  now  l)efore  us  was  taken. 
The  case  of  Manker  is  typical  of  that  of  each  of  the  other  appellees,  and  what 
is  said  herein  and  the  conclusion  reached  will  apply  with  equal  force  to  all. 

The  undisputed  facts  presented  to  the  court  l)elow  are  as  follows :  Shortly 
after  the  appointment  of  the  receivers  by  the  judge  of  the  Missouri  state 
court,  Manker  instituted  a  suit  in  the  district  court  of  Taylor  county,  Iowa, 
against  the  Phoenix  Association  and  the  Missouri  receivers  to  obtain  a  can- 
cellation of  the  mortgage  which  he  had  executed  to  the  association  upon  real 
property  in  that  county.  He  alleged  that  deceit  and  fraud  had  been  prac- 
ticed upon  him;  that  the  mortgage  and  other  Instruments  connected  there- 
with were  devices  to  evade  the  usury  laws  of  the  state;  that  usury  had 
been  exacted  of  him;  and  that  the  mortgage  indebtedness  had  been  fully 
paid.  The  association  and  the  receivers  appeared  in  the  suit,  and  contested 
Manker's  charges  upon  the  merits.  In  their  joint  pleading  they  also  embod- 
ied a  cross-petition  and  sought  the  foreclosure  of  the  mortgage  which  Manker 
was  seeking  to  have  canceled.  The  cause  was  tried  upon  its  merits.  The 
district  court  found  that  Manker's  contentions  were  true,  and  that  the  Phoenix 
corporation  was  not  in  truth  a  building  and  loan  association.  A  decree  was 
rendered  that  the  mortgage  given  by  Manker  be  canceled  upon  the  records. 
It  does  not  appear  in  the  pleadings  or  in  the  decree  of  that  court  that  any 
leave  to  sue  the  Missouri  receivers  had  ever  been  obtained  or  asked  for.  Nor 
does  it  appear  that  there  was  any  objection  on  the  part  of  the  receivers  to 
the  jurisdiction  of  the  Iowa  court  upon  that  or  any  other  ground.  The  mort- 
gage so  canceled  is  the  same  mortgage  Involved  In  the  appeal  now  before  us. 
A  few  months  after  the  decree  of  cancellation  was  rendered,  the  association 
and  the  receivers,  who  had  just  received  their  appointment  from  the  Circuit 
Court  of  the  United  States  for  the  Western  District  of  Missouri,  and  who 
had  theretofore  acted  under  the  order  of  the  judge  of  the  state  court,  per- 
fected their  appeal  from  such  decree  to  the  Supreme  Court  of  Iowa.  In  that 
court  the  decree  of  cancellation  was  contested  by  the  receivers  upon  three 
grounds :  First,  upon  the  merits ;  second,  that  the  court  below  was  without 
jurisdiction  of  the  subject-matter;  and,  third,  that  it  was  without  juris- 
diction  of  the  receivers  because  leave  to  sue  them  had  not  been  procured 
from  the  Missouri,  court.  While  this  appeal  was  pending  and  undeter- 
mined, the  federal  court  In  Missouri  allowed  and  ordered  paid  to  the  receivers 
their  expenses  in  connection  with  the  Manker  suit  in  the  Iowa  district  court 
and  in  the  appellate  proceedings  in  the  Supreme  Court,  and  also  allowed 
and  ordered  paid  the  fees  and  expenses  of  attorneys  and  others  who  had 
rendered  services  therein.  The  fees  and  expenses  were  accordingly  paid. 
And  while  the  appeal  from  Manker's  decree  was  pending  and  undetermined 
in  the  Supreme  Court  of  Iowa  the  following  occurred:  Ransom  N.  Ridge 
succeeded  the  other  Missouri  receivers,  and  was  also  appointed  ancillary  re- 
ceiver in  Iowa.  He  instituted  his  suit  for  the  forclosure  of  the  same  mort- 
gage In  the  Circuit  Court  of  the  United  States  for  the  Southern  District  of 
Iowa.  He  was  defeated,  and  perfected  the  appeal  now  before  us.  While  this 
appeal  was  pending  before  this  court,  the  Supreme  Court  of  Iowa  rendered 
its  decision  affirming  the  judgment  of  the  lower  court  against  the  association, 
and  reversing  it  as  to  the  receivers.  It  held  that  the  procurement  of  leave 
to  sue  the  receivers  of  another  court  was  a  jurisdictional  matter,  which  must 
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affirmatively  appear  of  record.  Manker  v.  Phcenlx  Loan  Association  of  St 
Joseph  (Iowa)  06  N.  W.  982.  At  the  hearing  hefore  this  conrt  the  appellant. 
Ridge,  as  receiver,  tendered  authentic  evidence  of  the  action  of  the  Supreme 
Conrt  of  Iowa,  and  asked  that  the  same  be  made  a  part  of  the  record  on  this 
appeal.  At  the  same  time  It  was  shown  that  the  Supreme  Court  of  Iowa 
had  granted  a  rehearing.  Since  the  argument  and  the  submission  of  the  cause 
In  this  court  It  has  also  transpired  that  upon  the  rehearing  and  reconsidera- 
tion of  the  cause  pending  in  the  Supreme  Court  of  Iowa  that  court  has  af- 
firmed the  decree  of  the  lower  state  court  as  to  the  receivers. 

Three  questions  were  presented  at  the  hearing  of  this  appeal:  (1)  Should 
the  record,  as  completed  and  filed  in  this  court,  be  opened  for  admission  of 
evidence  of  what  has  transpired  since  the  appeal  from  the  decree  of  the  court 
below?  In  view  of  the  decision  of  the  Supreme  Court  of  Iowa  upon  the  re- 
hearing, this  question  has  ceased  to  be  of  appreciable  importance.  (2)  Had 
the  Iowa  district  court  jurisdiction  of  the  subject-matter  of  Manker's  suit 
for  the  cancellation  of  the  mortgage  given  by  him?  (8)  Had  that  court  juris- 
diction of  the  Missouri  receivers  in  the  absence  of  an  order  granting  leave 
to  sue  them? 

Vinton  Pike  (Stanley  W.  Swabey,  on  the  brief),  for  appellant 
G.  B.  Haddock  (J.  M.  Haddock  and  Paul  S.  Haddock,  on  the  brief), 
for  appellees. 

Before  SANBORN,  THAYER,  and  HOOK,  Circuit  Judges. 

HOOK,  Circuit  Judge,  after  stating  the  case  as  above,  delivered  the 
opinion  of  the  court. 

An  appellate  court  may  avail  itself  of  authentic  evidence  outside 
of  the  record  before  it  of  matters  occurring  since  the  decree  of  the 
trial  court  when  such  course  is  necessary  to  prevent  a  miscarriage  of 
justice,  to  avoid  a  useless  circuity  of  proceeding,  to  preserve  a  juris- 
diction lawfully  acquired,  or  to  protect  itself  from  imposition  or  fur- 
ther prosecution  of  litigation  where  the  controversy  between  the  parties 
has  been  settled,  or  for  other  reasons  has  ceased  to  exist.  Chamberlain 
V.  Cleveland,  1  Black,  419,  17  L.  Ed.  93 ;  Lord  v.  Veazie,  8  How.  251, 
12  L.  Ed.  1067 ;  Wood  Paper  Co.  v.  Heft,  8  Wall.  333,  19  L.  Ed.  379; 
Board  of  Liquidation  v.  Railroad  Co.,  109  U.  S.  221,  3  Sup.  Ct.  144, 
27  L.  Ed.  916 ;  Dakota  v.  Glidden,  113  U.  S.  222,  5  Sup.  Ct.  428.  28 
L.  Ed.  981 ;  Little  v.  Bowers,  134  U.  S.  547,  10  Sup.  Ct.  620,  33  L 
Ed.  1016 ;  Washington  and  Idaho  Railroad  Co.  v.  Coeur  D'Alene  R. 
&  N.  Co.,  160  U.  S.  101,  16  Sup.  Ct.  239,  40  L.  Ed.  355 ;  Brvar  v. 
Campbell,  177  U.  S.  649,  20  Sup.  Ct.  794,  44  L.  Ed.  926.  This  doc- 
trine was  applied  by  this  court  in  Ransom  v.  City  of  Pierre,  101  Fed. 
665,  41  C.  C.  A.  585,  a  case  which  presented  features  similar  to  the 
one  at  bar.  Manker  sought  a  cancellation  of  the  mortgage.  The  asso- 
ciation and  the  receivers  appeared,  and  sought  its  foreclosure.  The 
decree  was  for  cancellation.  The  Iowa  state  court  in  which  the  suit 
was  brought  was  a  court  of  general  jurisdiction,  having  original 
cognizance  of  causes  at  law  and  in  equity.  It  is  clear  that  the  facts 
set  forth  in  Manker's  petition  and  the  relief  desired  comprised  a  sub- 
ject-matter of  litigation  well  within  the  judicial  province  of  that  court. 
The  character  of  the  case  presented  is  the  determining  factor,  and  not 
whether  the  conclusions  of  the  court  upon  the  evidence  were  rightfully 
reached  or  otherwise.  Did  the  Iowa  state  court  have  jurisdiction  of 
the  Missouri  receivers  ?  A  receiver  is  an  officer  of  the  court  appointing 
him.    He  is  its  immediate  representative  in  the  custody  and  adminis- 
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tration  of  the  property  of  which  it  has  taken  possession.  His  custody 
is  the  custody  of  the  court.  A  suit  against  him  is  a  suit  against  the  re- 
ceivership, and,  except  as  authorized  by  statute,  if  instituted  without 
permission  of  the  court,  is  an  unwarranted  interference  with  the  exer- 
cise of  its  exclusive  jurisdiction.  A  court  having  lawfully  acquired 
the  possession  of  property  through  the  appointment  of  a  receiver  may 
reserve  to  itself  the  determination  of  all  questions  aflfecting  it  and  perti- 
nent to  the  proper  administration  thereof,  or  it  may  permit  such  ques- 
tions to  be  judicially  settled  in  other  tribunals.  Passing  the  statutory 
exceptions,  no  suit  can  be  elsewhere  maintained  against  the  receiver 
without  the  permission  of  the  court  from  which  he  derives  his  authority. 
Davis  V.  Gray,  16  Wall.  203,  217,  21  h.  Ed.  447;  Barton  v.  Barbour, 
104  U.  S.  126,  26  Lr.  Ed.  672 ;  McNulta  v.  Lockridge,  141  U.  S.  327, 
332,  12  Sup.  Ct  11,  35  h.  Ed.  796 ;  Texas  &  Pacific  Railway  Co.  v. 
Cox,  146  U.  S.  593, 12  Sup.  Ct.  905,  36  L.  Ed.  829 ;  Porter  v.  Sabin,  149 
U.  S.  473,  13  Sup.  Ct.  1008,  37  L.  Ed.  815 ;  Farmers'  Loan  &  Trust 
Co.  V.  Railroad  Co.,  177  U.  S.  51,  61,  20  Sup.  Ct.  564,  44  L.  Ed.  667. 

In  view  of  these  well-settled  principles  the  appellant  contends  that 
it  was  essential  to  the  jurisdiction  of  the  Iowa  court,  whose  decree  of 
cancellation  was  pleaded  in  bar,  that  its  record  show  affirmatively 
the  procurement  of  permission  to  sue  the  receivers.  In  effect,  the 
contention  is  that  a  decree  against  the  receivers  of  another  court  is  a 
nullity  in  the  absence  of  an  affirmative  recital  that  leave  to  sue  them 
was  obtained,  and  that  it  may  be  so  declared  in  a  collateral  proceeding. 
The  rule  is  otherwise.  McCormick  v.  Sullivant,  10  Wheat.  192,  6  £. 
Ed.  300;  Dowell  v.  Applegate,  152  U.  S.  327,  14  Sup.  Ct.  611,  38  L. 
Ed.  463.  This  is  not  a  case  in  which  receivers,  sued  without  leave,  re- 
frained from  entering  an  appearance  and  making  a  defense.  The  rec- 
ord before  us  shows  that  they  voluntarily  appeare4  in  the  Iowa  court, 
defended  upon  the  merits,  and  invoked  the  jurisdiction  of  the  court  for 
affirmative  relief.  No  objection  to  the  jurisdiction  appears,  and,  under 
the  circumstances,  the  presumption  is  a  natural  one  that  none  was  made. 
Upon  their  appeal  to  the  Supreme  Court  of  the  state  they  for  the  first 
time  claimed  their  immunity  from  suit,  but  while  doing  so  still  contested 
upon  the  merits.  And  then  the  Missouri  court  from  which  they  de- 
rived their  authority  allowed  their  expenses  in  both  courts,  and  the  ex- 
penses and  fees  of  their  counsel,  and  ordered  them  paid.  The  convic- 
tion is  unavoidable  that  these  official  acts  of  the  receivers  were  known 
to  the  court  appointing  them ;  that  their  course  was  acquiesced  in  and 
approved,  and  found  ultimate  judicial  confirmation  in  the  passing  of 
their  accounts  and  the  accounts  of  their  counsel.  That  highest  degree 
of  courtesy  and  good  faith  which  should  mark  the  relations  between 
courts  of  different  jurisdictions,  and  which  is  so  essential  to  the  orderly 
administration  of  justice,  would  not  be  observed  if  it  were  now  held, 
after  all  the  things  were  done  which  appear  in  the  record  to  have  been 
done,  that  the  Iowa  court  had  not  acquired  jurisdiction  of  the  receivers. 

The  district  court  of  Taylor  county,  Iowa,  having  cognizance  of  the 
subject-matter  of  Manker's  suit,  and  under  the  special  facts  appearing 
in  the  record  having  jurisdiction  of  the  defendants,  its  decree  of  can- 
cellation of  the  mortga^^e  was  properly  pleaded  in  bar  in  the  court  below. 

The  decree  of  the  Circuit  Court  is  affirmed. 
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NOTE. 

Additloiiml  Proofs  im  Appellate  Court  Without  Trial  De  Koto. 

L  Iir  Genbbal. 

[a]  Bvid^ice  not  before  the  court  below,  and  any  paper  not  produced  at  tbe 
hearing,  cannot  be  received  or  acted  upon  in  the  appellate  court 

— <U.  S.  1836)    Boone  v.  Chiles,  35  U.  S.  (10  Pet.)  177.  9  L.  Ed.  388; 

(La.  1876)    State  v.  Police  Jury  of  Parish  of  St.  Charles,  28  La.  Ann.  272; 
(Miss.  1826)    Hoggatt  v.  Hunt,  1  Miss.  (Walk.)  216; 
(N.  Y.  1834)    Rogers  v.  Paterson,  4  Paige.  409 ;  (183.5)  Mitchell  v.  Lenox,  14 
Wend.  662 ;   (1837)  Wendell  v.  Lewis,  6  Paige,  233. 

[b]  Evidence  or  affidavits  not  offered  or  filed  in  the  lower  court  cannot  be 
noticed  on  appeal. 

— (Olo.  1898)    Zang  v.  Wyant,  56  Pac.  565.  25  Colo.  651,  71  Am.  St  Eep.  145; 
(Ga.  1860)    Myrick  v.  VIneburgh,  30  Ga,  161 ; 

(La.  1814)    Beard  v.  Poydras,  3  Mart.  (O.  S.)  506 ;  (1842)  Petit  v.  Grand- 
mont  2  Rob.  283;    (1843)  Smelser  ▼.   Williams,  4  Rob.  152;    (1870) 
Keenan  v.  Freret,  22  La.  Ann.  31 ; 
(Vt.  1840)    Blake  v.  Tucker,  12  Vt  89. 

[c]  The  appellate  court  must  determine  causes  on  the  record  of  the  court 
below,  and  cannot  hear  additional  proof  in  court  on  appeaL 

—(111.  1900)    David  v.  David,  87  111.  App.  186 ; 
(Neb.  1903)    Crancer  &  Curtice  CJo.  v.  McKinley  Music  Co.,  96  N.  W.  617. 

[d]  (Ky.  1897)  Under  Gen.  St  c  42,  f  2,  providing  that  an  appeal  from  any 
order  of  the  county  court  concerning  a  ferry  shall  be  to  the  circuit  court,  and 
thence  to  the  court  of  appeals,  both  of  which  shall  have  jurisdiction  of  the  law 
and  facts,  but  the  court  of  appeals  only  of  such  facts  as  shall  be  certified 
from  the  circuit  court  the  circuit  court  may  hear  evidence  in  addition  to 
the  evidence  certified  from  the  county  court — Sullivan  v.  Wilson,  41  S.  W. 
2G0.  101  Ky.  427. 

[e]  (La.  1832)  Inasmuch  as  the  correctness  of  a  judgment  must  be  tested 
by  the  facts  proved  at  the  time  when  rendered,  the  Supreme  CJourt  will  not 
8end  for  new  evidence  upon  which  the  appellant  wishes  to  base  his  appeaL— 
Dufau  V.  Deflechier,  3  La.  304. 

[f]  (Me.  1853)  New  testimony  cannot  be  introduced  in  this  court  In  a  trus- 
tee process  brought  by  exceptions  from  the  court  below. — Wood  v.  Estes.  35 
Me.  145. 

[g]  (N.  J.)  The  ordinary  may,  on  appeal,  where  the  subject-matter  is  one 
over  which  he  has  original  as  well  as  appellate  jurisdiction,  order  new  proofs 
to  be  taken,  to  be  used  with  the  proofs  sent  up ;  or.  if  the  proofs  taken  be- 
low have  not  been  preserved,  he  may  order  new  proofs  to  be  taken,  and  hear 
the  appeal  on  such  new  proofs. — (1888)  Heisler  v.  Sharp's  Ex*rs,  44  N.  J.  Eq. 
(17  Stew.)  167,  14  AtL  624 ;  (1889)  Same  v.  Prickett,  45  N.  J.  Eq.  (18  Stew.) 
367,  19  Atl.  621. 

[h]  (N.  Y.  1895)  Neither  oral  nor  written  admissions  of  parties  can  be  re- 
ceived by  a  court  of  review  for  the  purpose  of  reversing  the  findings  of  the 
trial  court.— People  v.  Barker,  146  N.  T.  304.  40  N.  E.  99a 

[I]  (N.  Y.  1898)  Under  Code  Civ.  Proc.  $  2586,  giving  the  appellate  court,  on 
appeal  from  the  surrogate  court  on  the  facts,  the  same  power  to  decide  the 
questions  of  fact  which  the  surrogate  had,  with  discretion  to  receive  further 
testimony  and  appoint  a  referee,  a  reference  will  be  had,  the  question  being 
tbe  legitimacy  of  the  administrator,  and  it  being  evident  that  further  and 
important  testimony  may  be  adduced. — In  re  Pfarr's  Estate,  79  N.  Y.  Supp. 
639.  79  App.  Dlv.  634. 

[j]  (N.  Y.  1903)  On  appeal  in  a  personal  injury  action,  where  It  was  in  issue 
which  of  two  different  names  was  on  the  truck  which  caused  the  injury,  that 
question  must  be  determined  on  the  testimony  contained  in  the  return,  and 
cannot  be  determined  on  afladavits. — Gubner  v.  Farrell,  84  N.  Y.  Supp.  157. 

[k]  (N.  C.  1900)  Defect  in  proof  in  making  out  a  prima  facie  case,  In  that 
plaintiffs,  suing  as  receivers,  did  not  prove  their  .appointment,  cannot  be  cured 
by  evidence  offered  for  the  first  time  on  appeal,  after  argument. — ^Person  v. 
Leary,  36  S.  B.  35,  126  N.  C  504. 
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ni  (N.  C.  1903)  On  appeal  from  a  refusal  to  set  aside  a  Judgment  by  de- 
fault and  Inquiry  on  the  ground  of  inexcusable  neglect  aflldavlts  cannot  be 
considered,  the  findings  of  fact  by  the  judge  being  conclusive.  Judgment,  45 
S.  E.  1037,  182  N.  C.  1149,  affirmed  on  rehearing.— Osborn  v.  Leach,  45  S.  E. 
783,  133  N.  0.  427. 

[m]  (N.  D.  1903)  Affidavits  cannot  properly  be  considered  in  the  Supreme 
Ck>urt  to  determine  the  disposition  to  be  made  of  a  case  on  appeal  from  a 
Judgment.— Nichols  v.  Roberts,  96  N.  W.  298,  12  N.  D.  193. 

[n]  (Va.  1798)  In  a  suit  to  recover  the  value  of  property  impressed  for 
public  service  during  the  Revolutionary  War,  appeals  from  the  auditor  not 
beln^  confined  to  pleadings  as  in  ordinary  cases,  the  Ck>urt  of  Appeals,  in  the 
interest  of  Justice,  admitted  new  evidence  to  show  that  the  acts  required  by 
the  opinion  of  the  court  had  been  performed  by  the  petitioners. — Gommon- 
wealth  V.  Banks,  4  Call.  33a 

[o]  (Va.  1804)  A  deposition  taken  before  the  decree  was  pronounced,  but 
not  filed  until  afterwards,  was  admitted  on  appeal  from  the  decree  in  the 
appellate  court — Auditor  of  Public  Accounts  v.  Panly,  5  Call.  331. 

[p]  (Va.  1899)  Affidavits  of  Jurors  will  not  be  received  to  show  that  dam- 
ages were  not  included  in  a  verdict,  it  not  being  shown  that  failure  to  do  so 
was  the  result  of  mistake. — Street  v.  Broaddus,  32  S.  B.  466,  96  Va.  823. 

II.  In  Equitt  Cases. 

[a]  (U.  S.  1875)  The  United  States  Supreme  Court  cannot,  after  an  appeal 
in  equity,  receive  new  evidence. — Boemer  v.  Simon,  91  U.  S.  149,  23  L.  Ed. 
267. 

[b]  (111.1904)  The  Supreme  Court  cannot,  on  an  equity  appeal,  consider 
affidavits  filed  in  that  court,  and  stating  facts  which  do  not  appear  by  the 
record  of  the  circuit  court,  for  the  purpose  of  determining  whether  or  not 
some  fact  exists  sho^^^g  that  the  circuit  court  erred. — Joyce  v.  Harding,  69 
N.  E.  747,  208  111.  77. 

[c]  (Iowa,  1855)  In  a  chancery  appeal,  no  evidence  will  be  heard  except 
tliat  which  the  record  shows  to  have  been  presented  in  the  court  below. — 
Walker  v.  Ayres,  1  Iowa  (1  Clarke)  449. 

[d]  (Mass.  1875)  On  appeal  from  a  decree  of  a  single  Justice  of  the  Su- 
preme Ck)urt  to  the  full  court  in  a  case  in  equity  without  a  report  of  the  evi- 
dence on  which  the  decree  was  made,  an  application  to  take  evidence  comes 
too  late. — Mason  v.  Daly,  117  Mass.  403. 

[el  (Mass.  1888)  Under  Pub.  St  c.  151,  $  26,  authorizing  the  Supreme  Court 
to  receive  further  evidence,  in  special  cases  of  accident  or  mistake,  in  equitable 
causes,  the  court  will  not  admit  the  testimony  of  a  witness  who  testified  at  a 
former  hearing,  was  always  accessible,  and  was  referred  to  in  the  testimony 
at  the  final  hearing;  there  being  enough  to  put  the  parties  on  inquiry  as  to 
what  the  witness  knew.— Blanchard  v.  Cooke,  147  Mass.  215,  17  N.  B.  813. 

If]  (N.  C.  1857)  On  the  removal  of  a  cause  in  equity,  proof  irrelevant  to 
the  issues  made  by  the  pleadings  will  not  be  considered  in  the  appellate  court 
—Willis  V.  Peterson,  56  N.  C.  (3  Jones,  Eq.)  338. 

[g]  (Va.  1810)  In  a  suit  in  chancery,  if  the  bill  refer  to  the  proceedings  in 
another  suit  **as  now  remaining  of  record  in  the  same  court,"  and  the  answer 
admit  that  such  a  suit  was  brought,  and  that  such  a  decree  as  stated  in  the 
bill  exists,  the  court  of  appeals  will  award  a  writ  of  certiorari  for  a  tran- 
script of  the  record  referred  to,  and  receive  it  as  evidence,  as  far  as  admitted 
by  the  answer. — Hooper  v.  Royster,  1  Mimf.  119. 

III.  Gbounds  fob  Admission. 

[a]  (N.  J.  1885)  The  Prerogative  Court  may  permit,  In  Its  discretion,  new 
testimony  to  be  taken  and  used  on  the  hearing  of  an  appeal;  and  the  fact 
that  the  order  appealed  from  was  a  surprise  to  the  appellant  affords  ground 
for  granting  the  permission. — Personette  v.  Johnson,  40  N.  J.  Eq.  (13  Stew.) 
173. 

[b]  (Tex.  1856)  The  Supreme  Cltourt  will  not  hear  evidence  of  the  law  of 
another  state,  although  the  cause  may  have  been  submitted  to  the  Judge  of 
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the  court  below  without  a  Jury,  and  the  want  of  such  evidence  is  all  that  pre- 
vents the  court  from  reforming  the  Judgment  instead  of  remanding  the  cause 
for  another  trial. — Patrick  v.  Gibbs,  17  Tex.  275. 

IV.  Lack  or  Diliobnojb  in  Pboducinq  Evidence  in  Coubt  Below. 

[a]  (Me.  1806)  This  court  sitting  in  banc  will  refuse  a  motion  to  discharge 
a  report  in  order  to  admit  evidence  of  facts  alleged  as  newly  discovered,  when 
the  party  has  been  guilty  of  laches. — Potter  v.  Sewall,  54  Me.  142. 

[b]  (N.  Y.  1864)  Where  counsel  know  of  the  existence  of  certain  papers  at 
the  time  of  the  trial,  and  do  not  introduce  the  same,  a  motion  to  be  permitted 
to  Introduce  them  as  part  of  the  case  on  appeal  will  not  be  granted.— Ond^- 
donk  V.  Voorhis,  25  N.  Y.  Super.  Ct  (2  Rob.)  623. 

[c]  (N.  Y.  1880)  In  an  action  to  recover  a  salary  attached  to  an  office,  a 
plaintiff  whose  attention  was  specifically  called  to  the  fact  that  he  had  failed 
to  prove  an  appointment  thereto  is,  on  an  appeal  by  defendant,  precluded  from 
Introducing  documentary  evidence  to  prove  the  appointment — Moser  v.  New 
York,  21  Hun,  163. 

[d]  (N.  G.  1896)  Where  a  point  as  to  insufficiency  of  evidence  was  made  and 
argued  by  defendants,  and  replied  to  by  plaintiffs  in  the  trial  below,  plain- 
tiffs cannot  supply  the  evidence  in  the  appellate  court  after  an  aAlverse  Judg- 
ment—Blue V.  Bitter,  118  N.  a  580,  24  S.  E.  356. 

y.  Evidence  or  Matters  or  Record. 

[a]  (N.  Y.  1891)  On  the  argument  on  appeal,  the  record  of  deed  which  was 
not  put  in  evidence  on  the  trial  will  not  be  received  by  the  appellate  court 
since  it  is  new  evidence,  though  a  record. — Donohue  v.  Whitney,  61  Hun,  620. 
15  N.  Y.  Supp.  622. 

[b]  (N.  Y.  1900)  Record  evidence  of  the  existence  of  a  corporation,  curing 
a  defect  in  the  proof  of  its  existence,  is  admissible  on  appeal  for  the  purpose 
of  sustaining  the  Judgment  below. — 0*Day  v.  J.  Ghris.  G.  Hupfel  Brewing  Co., 
62  N.  Y.  Supp.  473.  30  Misc.  Rep.  460. 

[c]  (N.  Y.  1900)  Plaintiff  sued  defendant,  a  corporation,  in  the  Municipal 
Court  of  New  York  City,  and  recovered  Judgment,  though  failing  to  show  the 
Jurisdiction  of  that  court  by  proving  that  defendant  was  a  domestic  corpora- 
tion with  its  principal  place  of  business  in  New  York  City.  Held,  that  since 
these  facts  are  matter  of  record,  and  cannot  be  answered  or  disputed,  she  can 
sustain  her  Judgment  by  proving  them  in  the  appellate  court — ^Barnett  v. 
Metropolitan  St  Ry.  Co.,  65  N.  Y.  Supp.  509»  32  Misa  Rep.  98. 

[d]  (N.  Y.  1903)  An  omission  in  proof  of  a  matter  of  record  may  be  sup- 
plied on  appeal  to  sustain  a  Judgment  when  the  record  cannot  be  answered  or 
changed. — Cullingworth  v.  Wilson,  84  N.  Y.  Supp.  968. 


(133  Fed.  636.) 

STANDARD  MARINE  INS.  CO.,  Limited,  OF  LIVERPOOL,  ENGLAND,  r. 
NOME  BEACH  LIGHTERAGE  &  TRANSPORTATION  CO. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    November  7,  1904.) 

No.  979. 

1,  Marine  Insurance— Constbuctive  Total  Loss— Abandonment. 

In  marine  insurance,  a  constructive  total  loss  is  one  upon  the  happening 
of  which  the  insured  may  abandon  the  subject-matter  of  the  insurance; 
and,  unless  there  remains  something  of  value  to  pass  to  the  underwriter, 
there  is  nothing  to  abandon,  and  no  case  for  the  application  of  the  doc- 
trine of  constructive  total  loss. 

2.  Same. 

An  Insured  cargo  was  damaged  to  some  extent  on  the  voyage  from  perils 
of  the  sea,  and  after  reaching  the  port  of  delivery  both  vessel  and  cargo 

%  1.  See  Insurance,  vol.  28,  Cent  Dig.  H  1192,  1196. 
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were  sold  in  satisfaction  of  a  claim  for  salvage.  There  was  no  evidence 
to  show  the  amount  of  the  damage  to  the  cargo,  nor  was  the  value  of  the 
salvage  services  ever  ascertained.  There  was  no  abandonment  prior  to 
the  sale.  Held,  that  there  could  not  be  an  abandonment  afterwards,  to 
create  a  constructive  total  loss,  the  property  having  passed  beyond  control 
of  the  insured;  nor  were  the  facts  such  as  to  constitute  a  total  loss 
without  abandonment 

8L  Salvage— Authobitt  to  Determine  Rights— Nonjudicial  Officeb. 

The  captain  of  a  revenue  cutter  lying  at  Nome,  Alaska,  at  a  time 
when  there  was  no  court  at  the  place,  had  no  authority  to  determine  the 
rights  of  salvors,  unless  as  arbitrator  by  agreement  of  the  parties ;  the 
question  being  a  judicial  one,  of  which  a  court  of  admiral^  alone  has 
jurisdiction. 

^  BIabinb  Insubange— Bus  and  Labor  Clause— Oontbibtttion  bt  Insubeb 
TO  Expense. 

Under  a  marine  policy  requiring  the  insured  to  sue,  labor,  and  travel, 
and  use  all  reasonable  means  for  the  security,  preservation,  and  recovery 
of  the  property  insured,  for  the  expense  of  which  the  insurer  will  contrib- 
ute in  proportion  as  the  sum  insured  is  to  the  whole  sum  at  risk,  the 
sum  at  risk  is  the  valuation  of  the  property  as  stated  in  the  policy,  which 
is  conclusive  between  the  parties;  and  the  rule  is  not  changed  because 
such  sum  happens  to  equal  the  sum  insured,  thus  obligating  the  insurer 
to  pay  the  whole  of  the  expense  incurred  under  the  sue  and  labor  clause. 

&  Same— Loss  thbough  Willful  Act  of  Masteb— Califobnia  Statute. 

Under  Civ.  Code  Cal.  f  2629,  providing  that  "an  insurer  is  not  liable 
for  a  loss  caused  by  the  willful  act  of  the  insured,  but  he  is  not  exonerated 
by  the  negligence  of  the  insured,  or  of  his  agents  or  others,'*  expressly 
made  a  part  of  a  marine  policy  on  cargo,  there  can  be  no  recovery  for 
loss  or  damage  resulting  directly  from  the  act  of  the  master  in  designedly 
undertaking  to  force  the  vessel  through  floating  ice  on  a  voyage  to  Alaska, 
with  knowledge  of  the  dangers  to  be  encountered  and  with  ample  time  to 
have  avoided  them,  in  order  to  arrive  more  quickly  at  his  destination  and 
secure  a  better  market  for  his  cargo.  Such  conduct  is  not  mere  negligence, 
but  is  a  willful  omission  to  perform  his  legal  duty  and  an  intentional 
commission  of  a  vnrongful  act 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  North- 
em  District  of  California. 

Van  Ness  &  Redman,  for  plaintiff  in  error. 
Nathan  H.  Frank,  for  defendant  in  error. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HAWLEY, 
District  Judge. 

ROSS,  Circuit  Judge.  This  writ  of  error  brings  up  for  review  a 
judgment  against  the  Standard  Marine  Insurance  Company,  Lim- 
ited, based  upon  a  policy  covering  certain  articles  laden  on  the 
barkentine  Catherine  Sudden  for  a  voyage  from  the  port  of  San 
Francisco  to  Nome,  Alaska,  whereby  the  insurance  company  in- 
sured certain  merchandise  of  the  defendant  in  error,  laden  below 
deck,  in  the  sum  of  $5,250,  and  a  lighterage  plant,  also  belonging  to 
the  defendant  in  error,  laden  on  deck,  in  the  sum  of  $3,000,  against — • 

"Perils  of  the  seas,  pirates,  assailing  thieves,  Jettisons,  barratry  of  the  master 
or  mariners,  and  all  other  losses  and  misfortunes  that  have  or  shall  come 
to  the  hurt,  damage,  or  detriment  of  the  said  property,  or  to  which  insurers 
are  liable  by  the  rules  and  customs  of  insurance  in  San  Francisco,  excepting 
tuch  losses  and  misfortunes  as  are  excluded  by  this  policy." 
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The  policy  provided  that  the  risk  thereunder  should  "cease  at 
ship's  tackle  or  thirty  days  after  arrival  at  destination" ;  and,  in  ac- 
cepting it,  the  defendant  in  error  engaged  for  itself,  its  factors,  serv- 
ants, and  assigns — 

**To  sue,  labor,  and  travel,  and  use  all  reasonable  and  pn^>er  means  for  the  se- 
curity, preservation,  relief,  and  recovery  of  the  property  insured,  or  any  part 
thereof,  and  also  to  use  all  proper  and  legal  means  to  recover,  through  general 
average  or  otherwise,  from  the  parties  Interested  In  vessel,  freight,  or  cargo, 
either  or  all,  any  sums  due  the  property  insured  or  Its  owners,  on  account  of 
sacrifices,  losses,  or  expenses  incurred  for  the  general  safety  or  the  common 
good,  to  the  charges  whereof  this  company  will  contribute  In  proportion  as  the 
sum  insured  is  to  the  whole  sum  at  risk." 

None  of  the  articles  in  question  were  covered  by  the  memoran- 
dum clause  of  the  policy,  which  provided  that  all  articles  not  ex- 
cepted under  that  clause  were — 

"Warranted  by  the  insured  free  from  particular  average  and  partial  loss,  un- 
less occasioned  by  standing,  sinking,  fire,  collision,  or  other  extraordinary  peril 
hereby  insured  against,  and  amounting  to  fifty  per  cent  or  more  on  the  sound 
value  of  the  whole  shipment  at  the  port  of  delivery,  and  all  such  loss  shall  be 
settled  on  the  principles  of  salvage  loss,  with  benefit  of  salvage  to  the  in- 
surers." 

The  policy  contained  the  further  stipulation — 

*That  the  provisions  of  the  Civil  Ck>de  of  California  shall  be  conclusive  and 
binding,  as  regarding  the  warranty  of  seaworthiness,  liability  of  insurers  in 
case  of  prior,  subsequent,  or  simultaneous  insurance,  and  such  other  questions 
as  are  therein  legislated  upon  and  not  otherwise  provided  for  in  this  policy." 

The  complaint  alleges  that  while  the  vessel  was  proceeding  upon 
her  voyage  the  whole  of  the  insured  merchandise  and  lighterage 
plant  were  lost  by  perils  of  the  sea,  to  the  damage  of  the  defend- 
ant in  error  in  the  full  sum  insured. 

Among  the  defenses  interposed  by  the  insurance  company  were 
the  following:  That  the  Sudden,  with  its  cargo,  including  the  ar- 
ticles here  involved,  sailed  from  San  Francisco  for  Nome  April 
28,  1900,  and  on  or  about  the  28th  day  of  May,  1900,  in  passing 
through  and  out  of  Unimak  Pass  into  Behring  Sea,  met  drift  ice, 
and  within  24  hours  thereafter  met  with  large  fields  of  ice;  and 
within  48  hours  thereafter  ran  into  and  was  surrounded  with  heavy 
ice,  and  thereafter,  and  on  or  about  the  3d  day  of  June,  1900,  was 
struck  by  ice  on  her  port  bow,  which  was  thereby  stove  in;  that 
by  reason  of  the  injury  the  vessel  was  so  crippled  that  she  was 
compelled  to  seek  and  obtain  assistance  from  other  vessels  then  in 
the  vicinity.  That  the  property  insured  by  the  defendant  to  the 
action,  and  then  on  board  the  Sudden,  consisted  of  miscellaneous 
merchandise  stowed  below  deck,  and  a  lighterage  plant,  consisting 
of  a  launch,  scow,  and  surf  boat  or  boats,  loaded  upon  her  deck. 
That  in  the  vicinity  of  the  Sudden  at  the  time  were  the  sailing  ves- 
sels Pitcairn  and  Rube  Richardson  and  the  steamer  Corwin.  That 
considerable  portions  of  the  merchandise  so  insured  by  the  defend- 
ant to  the  action  were  taken  from  the  Sudden  by  the  Pitcairn,  Rube 
Richardson,  and  Corwin.  That  the  plaintiff  to  the  action  then 
and  there  arranged  with  the  captain  of  the  Corwin  to  tow  the 
Sudden  and  the  launch,  scow,  and  surf  boat  or  boats  to  Nome, 
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Alaska,  agreeing  to  pay  as  salvage  for  towing  the  launch,  scow,  and 
surf  boat  or  boats  the  sum  of  $2,500 ;  and  that  in  pursuance  of  that 
agreement  the  G)rwin  did  tow  the  launch,  scow,  and  surf  boat  or 
boats  and  the  Sudden,  with  so  much  of  the  insured  cargo  thereon 
as  had  not  been  taken  from  her  by  the  Corwin,  Pitcairn,  and  Rube 
Richardson,  to  Nome.  That  the  plaintiff  to  the  action  sailed  the 
Sudden  into  the  ice,  knowing  full  well  that  so  to  do  endangered  the 
safety  of  that  vessel,  and  that  so  to  do  was  not  consistent  with  good 
seamanship,  or  with  due  and  proper  care ;  but  that  plaintiff,  when 
ice  was  encountered,  in  the  exercise  of  due  and  proper  care,  should 
have  changed  the  course  of  the  vessel,  and  have  sought  open  water 
or  a  port  of  safety  until  the  danger  from  ice  had  passed.  That 
upon  the  arrival  of  the  Sudden  and  the  launch,  scow,  and  surf  boat 
or  boats  at  Nome  in  tow  of  the  Corwin,  the  launch,  scow,  and  surf 
boat  or  boats  were  delivered  to  the  plaintiff  to  the  action,  and  upon 
the  suggestion  of  its  a^fent  at  Nome  a  survey  was  held  upon  the 
vessel  and  cargo,  resultmg  in  the  condemnation  of  both  vessel  and 
cargo,  and  a  recommendation  that  they  be  sold;  whereupon  the 
vessel  and  cargo  were  sold  at  public  auction.  That  the  sale  of  the 
cargo  was  by  manifest  lots,  without  inspection  or  opportunity  to 
inspect  by  the  purchasers  thereof*  That  at  the  sale  the  merchan- 
dise here  in  question  was  sold  for  $530,  which  was  at  the  time  of  a 
value  greatly  in  excess  of  that  amount.  That  with  the  lighterage 
plant  the  insured  merchandise  could  have  been  landed  at  Nome. 
That  the  plaintiff  to  the  action  did  not  in  any  way  seek  to  arrange 
with  the  Corwin,  or  with  any  of  its  officers,  agents,  or  servants,  for 
the  landing  or  delivery  to  the  plaintiff  of  the  insured  merchandise, 
or  any  part  thereof,  nor  to  secure  from  the  Corwin,  or  any  of  its 
officers,  agents,  or  servants,  nor  from  the  Pitcairn  or  Rube  Rich- 
ardson, the  return  or  delivery  to  the  plaintiff  of  any  of  the  mer- 
chandise taken  from  the  Sudden,  nor  any  compensation  therefor, 
and  did  not  in  any  way  seek,  and  has  not  in  any  way  sought,  to 
arrange  or  agree  with  the  Corwin,  or  with  any  of  its  officers,  agents, 
or  servants,  for  the  amount  to  be  allowed  or  paid  to  it  by  way  of 
salvage  for  the  insured  merchandise  in  question,  and  did  not  in 
any  way  seek,  by  the  purchase  of  such  merchandise  at  such  sale  or 
otherwise,  or  at  all,  to  recover  the  insured  merchandise,  or  otherwise 
to  reduce  the  loss  to  the  plaintiff  or  to  the  defendant  to  the  action. 
That  had  the  plaintiff  sought  to  secure  the  delivery  to  it  of  the  in- 
sured merchandise,  or  had  bid  in  the  same  at  the  auction  sale,  it 
could  and  would  have  greatly  lessened  the  loss  to  plaintiff  on  such 
merchandise.  That  upon  the  arrival  of  the  Sudden  at  Nome  the 
weather  was  calm,  and  that  the  insured  merchandise  could  have 
been  safely  landed  and  delivered  to  the  plaintiff,  and  would  have 
been  so  delivered  if  plaintiff  had  sought  to  secure  the  delivery 
thereof. 

It  appears  from  the  record  that  the  Sudden  left  San  Francisco  in 
command  of  Capt.  John  L.  Panno,  on  the  28th  day  of  April,  1900, 
and  proceeded  on  her  voyage,  sailing  through  the  Unimak  Pass  into 
Behring  Sea  about  the  1st  of  June.  We  extract  from  the  testimony 
of  Capt.  Panno : 
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"We  sailed  from  San  Francisco  on  the  28th  day  of  April.  The  vessel  was 
not  down  in  the  water  more  than  usual.  She  was  properly  loaded.  As  a 
mariner  I  considered  it  a  late  date  to  start  for  Nome  Beach.  Vessels  had 
gone  ahead  of  us;  the  Thrasher  and  the  Pitcahrn,  and  several  others.  I 
cannot  remember  the  names.  Most  all  the  steam  vessels  had  gone  ahead  of 
us.  The  Thrasher  was  a  steamer,  and  the  Pitcairn  was  a  sailing  vessel.  The 
Rube  Richardson  was  a  sailing  vessel.  The  Pitcairn  left  some  time  in  January 
or  February.  We  overtook  her  on  the  way  up.  She  had  two  or  three  months 
the  start  of  us.  I  found  her  in  the  ice.  The  Unimak  Pass  is  located  at  the 
entrance  to  the  Behring  Sea,  We  passed  through  Unimak  Pass  into  Behring 
Sea.  We  went  through  the  pass  about  the  1st  of  June.  We  did  not  come  in 
sight  of  ice  until  after  we  got  to  Unimak  Island.  I  think  that  was  about  two 
and  a  half  or  three  days  from  Unimak  Pass.  The  ice  was  about  five  miles 
away  when  I  first  sighted  It  It  was  about  5  o'clock  in  the  afternoon  then. 
It  was  on  the  lea  beam.  It  was  to  the  left  of  us.  The  ice  was  in  small  pieces, 
as  big  as  this  room  and  bigger.  They  were  floating  pieces,  broken  ice.  Soma 
of  them  were  about  level  with  the  water,  and  some  of  them  eight  or  ten  feet 
high.  It  is  generally  understood  that  the  largest  part  of  a  chunk  of  lee  is 
that  below  the  surface  of  the  water.  I  had  no  Idea  how  far  below  It  extended. 
Some  of  these  small  chunks  that  I  noticed  floating  about  were  a  quarter  of 
a  mile,  a  mile,  and  five  miles  apart  They  were  not  very  numerous.  I  sailed 
right  on,  and  did  not  turn  around  and  go  back.  My  object  was  to  get  through 
it  When  I  got  to  the  Ice  itself  I  found  leads  once  in  a  while.  Perhaps  to- 
night I  would  be  all  Inclosed  with  ice — ice  all  round  us,  so  we  could  not  move 
any  way ;  but  during  the  night  that  Ice  would  move,  and  perhaps  in  the  morn- 
ing at  8  or  9  o'clock  we  would  have  a  lead  of  four  or  five  miles  that  we  could 
sail  through.  But  around  these  leads,  on  each  side  and  forward,  it  was  full 
of  ice.  The  Ice  got  thicker  as  I  proceeded.  I  sighted  a  lot  of  vessels  at  about 
the  time  I  first  struck  this  ice  in  Behring  Sea.  They  were  all  in  the  same 
l>osition  that  I  was;  some  steamers  and  some  sailing  vessels.  The  Pitcairn 
and  the  Rube  Richardson  were  sailing  vessels,  both  bound  for  Nome,  with  the 
same  kind  of  cargo  that  I  had.  We  were  all  trying  to  get  there  as  soon  as  we 
could,  as  early  as  we  could  get  there.  We  wanted  to  market  our  goods.  The 
next  morning  after  sighting  the  ice  it  was  broken,  but  rather  larger;  larger 
in  proportion.  I  do  not  know  whether  It  was  any  thicker.  It  was  about  the 
same  height  out  of  the  water.  It  was  thicker  as  to  the  pieces  being  clos^ 
together.  I  kept  on  sailing  through  it  all  that  day  and  all  the  next  night  On 
the  third  day  we  could  not  get  through  it  We  got  In  a  lead,  and  we  could 
not  get  tlirough.  I  tacked  ship  and  stood  back  again,  and  found  a  lead,  I  sup- 
pose 10  or  15  miles.  I  went  right  into  it,  still  fighting  to  get  up  to  Nome. 
I  did  not  get  through  that  lead.  I  got  up  about  10  miles  and  fell  in  with  the 
Portland  and  another  steamer.  I  fell  in  with  two  steamers  and  stopped  in 
the  ice  with  them ;  made  fast  to  the  ice  and  lay  there  two  days.  They  were 
stuck  in  the  ice.  We  lay  there  until  we  got  a  lead,  and  kept  working  up 
through  it.  We  continued  four  or  five  hours  after  we  got  out  of  the  last  pack 
before  we  were  stopped  again.  In  the  next  lead  1  was  in  the  company  of  two 
steamers,  and  the  steamers  left  about  4  o'clock  in  the  morning  ahead  of  me 
through  that  lead  and  went  on  through  out  of  sight  I  got  under  way  about 
8  o'clock  in  the  morning  and  started  after  them,  and  at  about  11  o'clock,  or 
10  o'clock,  I  hit  a  piece  of  ice.  The  ice  did  not  hit  me.  I  hit  It  My  vessel 
ran  into  the  ice.  She  hit  it,  and  knocked  her  bow  in,  something  like  that  desk 
there  [indicating].  There  was  a  piece  of  ice  which  I  supposed  I  would  go 
clear  of,  and  down  under  water  It  stuck  out  like  that  desk,  and  hit  her  bow 
down  under  water.  The  ice  was  a  great  deal  harder  underneath  than  It  would 
have  been  on  top.  It  looked  like  fresh-water  ice.  The  moment  I  struck  the 
ice  there  was  a  hole  in  my  bow.  As  soon  as  I  felt  her  hit  It,  I  put  her  bow 
on  a  cake  of  Ice,  so  as  to  catch  her  there,  so  as  she  would  not  go  down.  I  put 
my  colors  down,  put  the  Union  down  in  distress.  When  they  sighted  me  they 
came  down  and  stopped ;  that  is  the  Richardson  and  the  Pitcairn.  They  were 
coming  down  the  lead  astern  of  me,  and  they  came  up  and  made  fast  with 
me ;  one  a  little  further  off  than  the  other.  I  signaled  them  for  help.  Some 
of  the  people  from  the  Richardson  and  the  Pitcairn  got  (M  their  vessels  and 
got  on  mine.    They  lay  by  me  until  I  got  towed  away  by  the  steamer.    The 
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people  from  the  Rube  Richardson  and  the  Pitcairn  took  some  of  the  goods 
off  the  Sudden.  They  were  out  stores  from  between  decks,  mostly  flour  and 
lard,  and  such  things  as  that,  and  I  gave  them  leave  to  take  them.  I  found 
the  vessel  was  filling  full  of  water,  and  it  would  be  spoiled,  and  I  gave  them 
leave  to  take  them.  These  stores  were  put  away  on  the  Sudden  in  the 
between-decks.  The  Sudden  had  two  decks.  Below  that  was  the  hold  of  the 
vessel.  These  stores  and  provisions  were  on  the  second  deck.  There  was 
nothing  on  the  upper  deck  In  the  way  of  provisions.  I  made  no  distinction, 
as  between  the  provisions  or  stores  belonging  to  the  Nome  Beach  Lighterage 
&  Transportation  Company  and  those  that  belonged  to  other  shippers,  in  giv- 
ing them  permission  to  go  on  board  and  take  provisions.  The  men  that  had 
the  other  stores,  their  goods  were  all  marked.  They  took  perhaps  altogether 
ten  tons.  Most  of  these  belonged  to  the  Nome  Beach  Lighterage  &  Transporta- 
tion Company.  I  told  the  Rube  Richardson  people  to  take  these  goods,  after 
they  had  taken  them,  to  Cape  Nome,  and  what  salvage  there  was  on  them  we 
would  pay  it.  The  Pitcairn  people —  All  of  our  crew  and  everybody  was 
board  the  Pitcairn.  I  did  not  say  anything  to  him,  because  I  thought  they 
would  eat  them  all  up,  as  we  would  he  there  four  or  five  days.  The  Corwin 
came  in  sight  next  day,  and  pumped  the  water  out  of  my  ship,  and  took  it  in 
tow,  and  carried  us  to  Nome.  I  made  an  arrangement  at  that  time  with  the 
Corwin  people  with  regard  to  the  lighterage  plant  that  was  on  board.  There 
was  a  written  agreement  signed  at  that  time,  as  between  myself  and  the 
captain  of  the  Corwin,  or  the  agent,  or  whoever  he  was.  I  think  Capt  West 
was  captain.  This  was  signed  on  board  of  the  Corwin  before  they  started. 
It  was  drawn  up  and  written  after  I  had  talked  with  the  Corwin  about  the 
terms  on  which  the  lighterage  plant  was  to  be  taken  to  Nome.  I  made  no 
arrangement  with  the  captain  of  the  Corwin  as  to  what  he  would  charge  for 
taking  the  hull  of  the  Sudden  to  Nome.  I  made  no  arrangement  with  him  at 
that  time  as  to  what  he  would  charge  for  taking  the  cargo  belonging  to  the 
Nome  Beach  Lighterage  &  Transportation  Company  to  Nome.  I  did  not  enter 
into  any  arrangement  with  the  captain  of  the  Corwin  at  that  time,  or  with 
anybody  else  on  board  of  the  Corwin  at  that  time,  as  to  what  should  be 
charged  for  saving  anything,  except  the  lighterage  plant  I  did  not  expect, 
and  they  did  not  expect,  to  save  anything  when  they  conunenced  on  it.  So 
I  could  not  make  any  arrangement  I  made  no  arrangement  with  them  as  to 
what  the  Sfilvage  service  should  be,  or  what  the  payment  for  it  should  be. 
The  written  agreement  was  signed  before  the  water  was  pumped  out  of  the 
Sudden  and  they  started  to  Nome.  After  they  got  her  up  so  that  she  could 
be  towed,  between  that  time  and  the  time  that  we  got  to  Nome,  I  did  not  enter 
into  any  arrangement  with  anybody  on  board  of  the  Corwin  looking  to  an 
arrangement  of  the  charge  they  should  make  for  salvage  services  for  saving 
the  goods  on  board  of  that  ship." 

At  Nome  the  only  anchorage  is  the  open  roadstead,  and  there  the 
Sudden  was  anchored.  It  appears  from  the  evidence  that  the 
weather  was  at  the  time  good,  and  as  a  matter  of  fact  continued 
good  for  a  good  many  weeks ;  but  it  also  appears  that  storms  are 
liable  to  occur  there  at  almost  any  time.  The  cargo  had  been  wet 
with  salt  water  for  seven  or  eight  days,  and,  so  far  as  it  consisted 
of  groceries  and  canned  goods,  was  greatly  damaged.  But  the  150 
tons  of  coal  belonging  to  the  defendant  in  error,  and  included  within 
the  property  covered  by  the  policy  in  question,  was  not  much,  if 
at  all,  damaged. 

The  defendant  in  error  had  sent  to  Nome  as  its  agent  one  Morine, 
and  given  in  his  charge  $3,000  of  its  money.  Previous  to  the  ar- 
rival of  the  Sudden  Morine  had  disposed  of  most  of  that  money 
and  had  become  seriously  ill.  Because  of  his  illness  and  his  conse- 
quent inability  to  look  after  the  interests  of  the  defendant  in  error, 
he  appointed  Capt.  Omar  J.  Humphrey  in  his  stead  to  take  charge 
of  the  Sudden  and  her  cargo,  and  to  represent  the  defendant  in 
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error  in  respect  thereto.  Morine  had  no  express  authority  to  make 
such  appointment,  but  it  appears  that  his  action  in  that  regard  was 
ratified  by  the  company  by  letter  of  date  July  2,  1900.  Humphrey 
accepted  the  appointment,  and  upon  the  arrival  of  the  Sudden,  in 
tow  of  the  Corwin,  assumed  the  responsibility  of  the  defendant  in 
error  in  respect  to  the  business  in  question.  He  arranged  for  the 
payment  of  the  $2,500  stipulated  to  be  paid  for  the  salvage  of  the 
lighterage  plant,  and  took  possession  of  the  same,  which  was  first 
used — in  accordance  with  the  salvage  agreement  between  the  mas- 
ters of  the  Sudden  and  the  Corwin — in  discharging  the  cargo  of  the 
latter.  There  is  testimony  to  the  effect  that  the  reasonable  value 
of  the  services  of  the  lighter  was  $400  for  10  hours'  work,  and  for 
the  launch  $50  a  round  trip  of  not  exceeding  one  hour  for  each 
tow  of  the  lighter. 

It  appears  that  at  the  time  in  question  there  were  from  20,000 
to  25,000  people  at  Nome,  attracted  there  by  the  wonderful  discov- 
eries of  gold.  There  were  no  courts  nor  regularly  established  gov- 
ernment of  any  kind  at  the  place ;  but  the  United  States  revenue 
cutter  Bear,  with  its  officers  and  men,  was  there.  With  the  con- 
sent and  approval  of  Humphrey,  a  survey,  composed  of  the  ship 
carpenter  of  the  Bear,  the  president  of  the  Chamber  of  Commerce 
of  Nome,  and  an  experienced  shipmaster,  was  held  upon  the  Sud- 
den, and  she  and  her  cargo  condemned.  It  was  by  them  recom- 
mended that  the  vessel  be  sold,  which  was  done.  Upon  the  de- 
mand of  the  captain  of  the  Corwin,  and  with  the  consent  of  Hum- 
?hrey,  the  miscellaneous  cargo  of  the  Sudden  was  put  up  and  sold. 
'he  auction  was  held  in  Nome,  and  the  sale  was  made  by  manifest 
lots,  the  goods  remaining  in  the  hold  of  the  vessel  anchored  off  the 
beach,  without  examination  by  any  buyer  as  to  quantity,  quahty, 
or  condition,  and  without  any  opportunity  of  such  examination. 
The  portion  of  the  cargo  owned  by  the  defendant  in  error  and  cov- 
ered by  the  policy  in  suit,  sold  at  such  sale,  consisted  of  150  tons  of 
coal  and  6,000  feet  of  lumber  sawed,  fitted,  and  ready  to  be  put  to- 
gether as  a  house,  and  all  of  the  insured  merchandise,  except  the  small 
lots  taken  by  the  Pitcaim,  Rube  Richardson,  and  Corwin,  and  was  sold 
for  the  aggregate  sum  of  $530,  which  amount  was  turned  over  to  the 
Corwin.  The  evidence  tends  to  show  that  neither  Humphrey,  nor  Capt 
Panno,  nor  any  other  person  connected  with  the  defendant  in  error, 
took  any  step  or  made  any  effort  to  secure  an  agreement  with  the  salvors 
fixing  a  proper  salvage  charge,  or  to  secure  the  unloading  or  delivery  of 
the  goods  of  the  defendant  in  error  subject  to  a  salvage  lien  in  favor 
of  the  salvors,  or  the  unloading  of  those  goods  prior  to  the  sale  in 
order  that  the  most  advantageous  prices  might  be  obtained  therefor 
at  the  sale,  or  with  the  view  to  the  buying  in  of  the  goods  in  the 
event  that  there  should  not  be  buyers  thereof  at  fair  prices;  in 
short,  that  no  steps  were  taken,  and  nothing  whatever  was  done  by 
the  defendant  in  error,  nor  by  any  one  for  or  on  its  behalf,  to  mini- 
mize the  loss.  On  the  contrary,  there  is  much  evidence  in  the  rec- 
ord tending  to  show  that  the  sale  was  not  made  in  good  faith,  but 
in  furtherance  of  a  design  to  dispose  of  the  property  in  question  at 
prices  far  below  its  real  value.    One  pregnant  circumstance  tend- 
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ing  to  show  this  is  testimony  to  the  effect  that  of  the  160  tons  of 
coal  belonging  to  the  defendant  in  error  100  tons  were  bought  by 
Humphrey  for  $4  a  ton,  the  cost  of  lightering  which  from  ship  to 
shore  was  at  the  time  only  $18  a  ton;  whereas,  it  appears  in  the 
testimony  that  coal  was  at  the  time  worth  at  Nome  from  $30  to  $90 
a  ton,  and  that  as  a  matter  of  fact  Humphrey  shortly  thereafter 
sold  a  part  of  the  same  coal  for  $60  a  ton.  It  is  true  tiiat  the  sale 
was  advertised  in  a  paper  published  at  Nome,  and  that  during  its 
progress  it  was  interrupted  by  one  GoUin,  who  announced  himself 
as  the  agent  of  the  San  Francisco  Board  of  Marine  Underwriters 
(of  which  board  the  plaintiff  in  error  is  a  member),  and  that  at 
Gollin's  request  the  sale  was  adjourned  to  enable  him  to  make  an 
investigation,  and  that  he  thereafter  consented,  as  agent  of  the  San 
Francisco  Board  of  Underwriters,  that  the  sale  should  continue. 
It  is  also  true  that  Gollin  testified  on  the  trial  of  this  case  that  the 
sale  was  "fair  and  square,"  and  also  that  the  general  manager  of 
the  plaintiff  in  error  testified  that  he  thought  the  company  should 
pay  the  loss  as  claimed  by  the  insured.  But  it  further  appears 
that  his  company  is  reinsured  for  all  but  $1,000  of  such  loss,  and  that 
those  reinsurers  seriously  object  to  such  payment. 

It  will  be  thus  seen  that  all  of  the  insured  articles  in  question, 
with  the  exception  of  such  portions  thereof  as  were  taken  on  board 
the  Corwin,  Pitcaim,  and  Rube  Richardson,  arrived  in  specie  at 
destination,  and  that  the  loss  for  which  defendant  in  error  sues  (ex- 
cept as  respects  the  lighterage  plant)  arose  out  of  their  sale  at  Nome 
under  the  circumstances  indicated.  The  terms  of  the  policy  have 
been  stated,  under  which  it  is  clear  that,  in  a  case  where  the  facts 
warrant  it,  a  recovery  may  be  had  for  a  total  loss,  either  actual  or 
constructive,  and  for  a  partial  loss,  provided  such  loss  be  occasioned 
by  stranding,  sinking,  fire,  collision,  or  from  any  extraordinary  peril 
insured  against,  and  amounting  to  50  per  cent,  on  the  sound  value 
of  the  whole  shipment  at  the  port  of  delivery.  A  constructive  total 
loss  is  one  upon  the  happening  of  which  the  insured  may  abandon 
the  subject-matter  of  the  insurance.  Unless  there  remains  some- 
thing of  value  to  pass  to  the  underwriter,  there  is,  as  a  matter  of 
course,  nothing  to  abandon,  and  no  case  for  the  operation  of  the 
doctrine  of  abandonment.  1  Am.  &  Eng.  Enc.  of  Law,  pp.  5-13, 
and  authorities  there  cited;  Civ.  Code  Cal.  §§  2705,  2717. 

It  is  said  for  the  defendant  in  error  that  the  merchandise  cargo 
was  a  constructive  total  loss,  for  the  reason  that  when  it  reached 
the  roadstead  at  Nome  it  was  still  in  peril,  because  of  the  constant 
danger  of  the  Sudden  going  ashore.  '  Hence,"  argues  counsel,  "the 
cargo  was,  at  the  time  of  sale,  by  reason  of  a  peril  insured  against, 
in  danger  of  absolute  destruction,  and  then  and  there  the  subject 
of  abandonment."  Undoubtedly  so ;  but  the  trouble  with  counsel's 
point  is  that,  so  far  as  the  evidence  shows,  the  insured  did  not  then, 
nor  at  any  other  time  when  the  property  was  the  subject  of  aban- 
donment, undertake  to  abandon  it.  It  is  plain,  therefore,  that  in 
so  far  as  concerns  the  merchandise  portion  of  the  cargo  in  question 
there  could,  under  the  evidence,  b?  no  such  thing  as  a  constructive 
total  loss;  for  long  prior  to  the  attempted  abandonment  all  that 
67C.C.A.— 39 
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portion  of  the  cargo  had  absolutely  passed  from  the  insured.  It 
had  nothing  to  abandon,  and  there  was,  therefore,  in  respect  to  it, 
an  absolute  total  loss,  or  there  was  no  such  loss  at  all.  Whether 
the  case  showed  a  loss  amounting  to  60  per  cent,  or  more  caused 
by  sinking,  and  recoverable  under  the  provision  of  the  policy  relat- 
ing to  that  matter,  is  another  question. 

It  is  further  contended  for  the  defendant  in  error  that  there  was 
a  constructive  total  loss,  for  the  reason  that  the  danger  of  the  Sud- 
den going  ashore  at  Nome  rendered  a  sale  of  both  vessel  and  cargo 
justifiable,  and  that,  "where  vessel  or  property  is  justifiably  sold 
after  damage  by  peril  insured  against  and  condemnation,  it  is  a  total 
loss  without  abandonment,"  within  the  rule  declared  in  Gordon  v. 
Massachusetts  F.  &  M.  Ins.  Co.,  2  Pick.  249.  In  that  case  the  ves- 
sel insured,  having  received  damage  from  the  perils  insured  against, 
put  into  the  harbor  of  St.  Domingo.  A  survey  was  called,  and  the 
surveyors  reported  that  she  could  not  be  repaired  there,  by  reason 
of  the  want  of  materials  and  the  extraordinary  expense  of  making 
repairs  at  that  place,  without  incurring  an  expense  exceeding  her 
value,  and  they  therefore  condemned  her  to  be  sold  for  the  interest 
of  whom  it  might  concern,  which  was  done.  The  purchaser  after- 
wards refitted  her  for  sea.  It  was  held  that  the  survey  was  not  con- 
clusive evidence  of  the  necessity  of  the  sale ;  that,  if  the  sale  were 
necessary,  it  would  constitute  a  total  loss  without  an  abandonment, 
and  in  such  case  the  plaintiff  could  recover  for  a  total  loss;  but 
that  in  case  of  a  constructive  total  loss  he  could  recover  only  as  for 
a  partial  loss,  inasmuch  as  by  the  transfer  he  had  put  it  out  of  his 
power  to  make  an  abandonment.  The  facts  of  that  case  were  quite 
unlike  those  of  the  present  one.  Here  the  vessel,  with  her  cargo, 
was  anchored  at  Nome,  in  good  weather,  which  continued  for  weeks, 
and  with  a  lighterage  plant  owned  by  the  insured  capable  of  dis- 
charging the  cargo.  There  was  no  sale  by  the  master  of  vessel  or 
cargo  for  the  benefit  of  whom  it  might  concern,  but  a  sale  by  the 
salvors  to  satisfy  their  lien.  It  is  not  doubted  that  a  salvage  serv- 
ice is  a  loss  by  a  peril  of  the  sea,  and  that,  when  it  is  found  to  equal 
or  exceed  half  the  value  of  the  insured  property,  the  insured  may, 
under  such  a  policy  as  that  in  suit,  prior  to  a  sale  ordered  to  satisfy 
the  lien  of  the  salvors,  abandon  and  claim  as  for  a  total  loss.  But 
in  the  present  case  there  is  neither  a  showing  as  to  the  amount  of 
the  damage  to  the  cargo,  nor  that  the  value  of  the  salvage  services 
was  ever  ascertained.  Unless  the  loss  was  at  least  equal  to  50  per 
cent,  of  the  .sound  value  of  the  cargo  at  the  port  of  delivery,  there 
was,  under  the  terms  of  the  policy,  no  liability  of  the  insured,  and, 
as  a  matter  of  course,  no  forced  sale  of  any  kind  could  create  one. 

It  is  further  contended  on  the  part  of  the  defendant  in  error,  and 
was  so  contended  in  the  court  below,  that  the  retention  by  the  Pit- 
cairn,  Rube  Richardson,  and  Corwin  of  such  portions  of  the  cargo 
in  question  as  were  taken  on  board  those  vessels  (in  quantity,  ac- 
cording to  the  testimony,  about  ten  tons;  value  not  stated),  and 
the  sale  by  the  Corwin  of  the  balance  of  the  merchandise  cargo,  con- 
stituted a  total  loss  from  a  peril  of  the  sea.    The  correctness  of  that 
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proposition  was  and  is  controverted  by  the  plaintiff  in  error.     Upon 
the  point  the  court  below  instructed  the  jury: 

•The  accident  to  the  vessel,  by  which  a  hole  was  stove  In  her  bow  and  she 
was  almost  submerged,  was  a  peril  of  the  sea  from  which  the  cargo  under 
deck  would  have  been  lost,  but  for  the  intervention  of  the  salvors  who  applied 
themselves  to  the  rescue.  In  this  way  the  vessel  and  cargo  came  rightfully 
Into  the  possession  of  the  salvors,  who  thereupon,  and  after  arriving  at  Nome 
wKh  the  vessel  and  cargo,  claimed  the  whole  of  such  cargo  under  deck  for 
salvage  service,  and,  so  claiming*  permanently  deprived  the  owners  of  said 
property.  There  were  no  tribunals  at  Nome  authorized  to  determine  the  ques- 
tion of  salvage,  and  no  recognized  authority  in  that  behalf,  other  than  the 
captain  of  the  revenue  cutter  then  at  that  place,  and  who,  acting  as  arbiter 
In  the  matter,  gave  such  cargo  to  the  salvors,  by  whom  It  was  sold,  and 
thereby  became  and  was  a  total  loss  to  plaintlif  within  the  meaning  of  the 
law,  and  for  this  loss  the  defendant  is  liable,  unless  the  plaintiff  might,  with 
reasonable  ^ort  on  its  part,  have  arranged  with  the  salvors  for  an  adjust- 
ment of  the  salvage  claim  and  the  delivery  to  it  of  the  said  cargo." 

We  are  of  opinion  that  that  instruction  of  the  court  was  sub- 
stantially correct  (Monroe  v.  British  &  Foreign  Ins.'  Co.,  62  Fed. 
787,  789,  3  C.  C.  A.  280),  except  so  far  as  it  stated  that  the  captain 
of  the  revenue  cutter  then  at  Nome  was  a  recognized  authority  for 
the  determination  of  the  question  of  salvage.  The  evidence  did  not 
justify  the  statement  that  the  question  of  salvage  was  submitted  to 
the  captain  of  the  Bear  by  the  parties  in  interest  as  arbitrator,  and 
it  is  perfectly  clear  that,  otherwise,  he  had  no  power  in  the  prem- 
ises; the  question  of  salvage  being  a  judicial  one,  of  which  a  court 
of  admiralty  only  has  jurisdiction.  There  is  a  good  deal  of  force 
in  the  claim  on  the  part  of  the  plaintiff  in  error  that  it  was  entitled 
to  the  peremptory  instruction  requested  by  it,  on  the  ground  that 
there  was  no  evidence  tending  to  show  any  effort  on  the  part  of  the 
insured  to  adjust  the  salvage  or  otherwise  minimize  the  loss;  but, 
in  view  of  all  of  the  circumstances  of  the  case,  we  conclude  that  that 
question  of  fact  was  properly  one  for  the  determination  of  the  jury. 

In  respect  to  the  lighterage  plant  the  plaintiff  in  error  requested 
the  court  below  to  instruct  the  jury  that  the  plaintiff  to  the  action 
could  not  recover  any  of  the  consideration  paid  by  it  to  the  salvors 
for  the  salvage  of  that  plant,  or  any  portion  of  the  value  of  such 
services,  if  in  fact  the  plant  or  any  material  portion  of  it  was  not  at 
the  time  of  the  salvage  agreement  in  danger  of  being  lost  by  reason 
of  the  injury  to  the  Sudden.  That  request  was  refused,  and  instead 
the  court  instructed  the  jury  as  follows : 

•'It  does  not  appear  that  any  injury  or  damage  resulted  to  the  lighterage 
plant  from  the  accident  to  the  Catherine  Sudden,  or  that  the  plalntlflT  suffered 
any  loss  or  damage,  as  to  said  plant,  within  the  protection  of  the  policy,  except 
in  so  far  as  plaintiff  was  compelled  to  pay  salvage  for  the  towing  of  said 
lighterage  plant  from  the  place  of  the  accident  to  Nome.  As  to  such  loss,  the 
Btipulatlon  of  the  policy  is  to  the  effect  that,  in  case  of  loss  or  misfortune  re- 
sulting from  any  peril  insured  against,  the  insured  is  to  sue,  labor,  and  travel, 
and  use  all  reasonable  and  proper  means  for  the  security,  preservation,  and 
recovery  of  the  property  Insured,  for  the  expense  of  which  the  insurer  will 
contribute  in  proportion  as  the  sum  insured  is  to  the  whole  sum  at  risk.  The 
extent  of  the  defendant's  liability  under  this  clause,  as  to  the  lighterage  plant, 
is  such  proportion  of  the  cost  of  saving  the  plant  as  the  amount  for  which  the 
plant  was  insured  bore  to  Its  valuation,  as  stated  in  the  policy,  which  valua- 
tion is  $3,000.    And  with  respect  to  said  plant,  if  you  find  that  the  Catherine 
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Sadden  was  seaworthy  for  the  voyage,  the  plaintiff  Is  entitled  to  recover  tbe 
$2,500  paid  for  its  salvage,  plus  the  reasonable  value  of  the  services  rendered 
by  the  launch  and  barge  in  the  discharge  of  tbe  Gorwln  at  Nome." 

The  claim  of  the  plaintiff  in  error  that  the  court  was  in  error  in 
refusing  the  peremptory  instruction  requested  is  based  upon  the 
rule  laid  down  by  Mr.  Barber : 

"Where  the  insurance  is  against  total  loss  only,  a  claim  for  expenses  In- 
curred under  the  suing  and  laboring  clause  will  be  disallowed,  where  it  is 
evident  from  the  facts  of  the  case  that  no  danger  of  a  total  loss  existed." 
Barber,  Prin.  Law  Ins.  p.  870. 

The  reason  for  the  rule,  as  stated  by  Barber  and  in  the  cases  cited 
by  him,  is  that  the  insurer,  being  liable  only  for  a  total  loss,  is  not 
interested  in  the  prevention  of  anything  less  than  a  total  loss,  and 
cannot  properly  be  c^led  upon  to  contribute  to  an  expense  incurred 
to  prevent  a  loss  in  which  it  is  not  concerned.  But  in  the  present 
case,  as  has  been  seen,  the  insurance  was  not  against  total  loss  only, 
but  a|^inst  actual  and  constructive  total  loss,  and  against  partial 
loss,  if  occasioned  by  stranding,  sinking,  fire,  collision,  or  other 
extraordinary  peril  insured  against  and  amounting  to  50  per  cent, 
or  more  on  the  sound  value  of  the  whole  shipment  at  the  port  of 
delivery.  The  valuation  fixed  in  the  policy  is  conclusive  between 
the  parties. 

In  Arnold  on  Insurance  (7th  Ed.)  p.  411,  it  is  said : 

"There  is  by  English  law  no  exception  to  the  rule  under  discussion.  As 
long  as  the  contract  of  insurance  remains  unimpeached,  the  valuation  in  tbe 
policy  can  under  no  circumstances  be  opened ;  or,  to  use  the  words  of  Cock- 
bum,  C.  J.,  'where  the  value  is  stated  in  the  policy  in  a  manner  to  be  con- 
clusive between  the  two  parties,  the  insurer  and  the  insured,  as  regards  the 
value,  then  i^  respect  of  all  rights  and  obligations  which  arise  upon  tbe  policy 
of  insurance  the  parties  are  estopped'  from  disputing  the  value  stated." 

In  The  Potomac  v.  Cannon,  105  U.  S.  630,  26  L.  Ed.  1194,  the 
Supreme  Court  said,  concerning  such  valuation: 

"That  valuation  is  conclusive  in  respect  of  all  rights  and  obligations  arislDg 
upon  the  policy  of  insurance." 

In  section  2736  of  the  Civil  Code  of  California  the  law  is  thus 
declared : 

**A  valuation  in  a  policy  of  marine  insurance  is  conclusive  between  the 
parties  thereto  in  the  adjustment  of  either  a  partial  or  a  total  loss,  if  the 
insured  has  some  interest  at  riak." 

We  think  the  court  below  rightly  held  the  "sum  at  risk"  to  be 
fixed  by  the  terms  of  the  policy.  The  circumstance  that  that  sum 
happens,  in  the  case  in  hand,  to  equal  the  sum  insured,  thereby 
obligating  the  insurer  to  pay  the  whole,  instead  of  a  part,  of  the 
expenses  incurred  under  the  "sue  and  labor"  clause  of  the  policy, 
does  not  change  the  binding  character  of  the  valuation.  We  are  of 
opinion  that  the  instruction  under  discussion  was  correct. 

It  appears,  however,  from  the  testimony  of  the  master  himself, 
that  he  well  knew  of  the  existence  of  the  ice  and  of  the  risk  incurred 
in  endeavoring  to  push  through  it,  and  that  he  well  knew  all  of  this 
in  ample  time  to  have  avoided  it.  Can  it  be  properly  held  that  it 
was  not  his  duty  to  have  avoided  the  danger — that  he  did  not  corn- 
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mit  a  wrongful  act  when  he  deliberateljr,  willfully,  undertook  to 
"fight"  his  way,  as  he  himself  expressed  it,  through  the  ice,  for  the 
purpose  of  arriving  quickly  at  Nome,  and  thus  secure  for  his  prin- 
cipals a  better  price  for  the  merchandise,  and  that  they  might  the 
sooner  realize  the  profits  expected  to  accrue  from  the  lighterage 
plant  that  he  carried?  We  think  this  must  be  answered  in  the 
negative.  Taking  the  captain's  testimony  to  be  true,  it  is  not,  in 
our  opinion,  a  case  of  negligence  at  all,  whether  simple  or  gross, 
but  one  of  a  deliberate  and  reckless  assumption  of  a  well-known 
danger,  which  the  law  made  it  the  master's  duty  to  have  avoided. 
It  was  both  a  willful  omission  to  perform  his  legal  duty,  and  an  in- 
tentional commission  of  a  wrongful  act,  resulting  in  the  loss  in 
question,  for  which,  both  upon  principle  and  authority,  the  insurer, 
in  our  opinion,  is  not  liable.  In  the  first  place,  we  think  the  liability' 
asserted  does  not  exist  because  of  that  provision  of  the  Civil  Code 
of  California  expressly  made  a  part  of  the  policy  in  suit,  declaring 
that : 

"An  insurer  Is  not  liable  for  a  loss  caused  by  the  wilful  act  of  the  Insured ; 
but  be  is  not  exonerated  by  the  negligence  of  the  insured,  or  of  his  agents,  or 
others."    Section  2629,  Civ.  CJode. 

Speaking  of  that  statutory  provision  the  Supreme  Court  of  the 
state  said,  in  the  case  of  McKenzie  v.  Scottish  U.  &  N.  Ins.  Co., 
112  Cal.  648,  567,  44  Pac.  922 : 

'^The  ordinary  negligence  of  the  insured  and  his  agents  has  long  been  held 
as  a  part  of  the  risk  which  the  insurer  takes  upon  himself,  and  the  existence 
of  which,  where  it  is  the  proximate  cause  of  the  loss,  does  not  absolve  the  in- 
surer from  liability.  But  willful  exposure,  gross  negligence,  negligence 
amounting  to  misconduct,  etc,  have  often  been  held  to  release  the  insurer 
from  such  liability.  To  set  at  rest  questions  iuTolvlng  the  different  degrees 
of  negligence,  and  the  results  following  therefrom,  we  may  reasonably  suppose 
was  the  object  of  the  framers  of  our  Civil  Code.  Under  section  2629  of  the 
Civil  Code  the  nice  distinctions  often  made  necessary  are  dispensed  with,  and 
the  general  proposition  is  established  that  no  form  of  negligence  on  the  part 
of  the  insured,  or  his  agents  or  others,  leading  to  a  loss,  avoids  the  policy, 
unless  it  amounts  to  a  willful  act  on  the  part  of  the  insured.  The  Code  there- 
by sets  at  rest  a  fruitful  cause  of  litigation.  This  section  was  not  intended, 
however,  to  absolve  the  Insured  from  the  performance  of  those  acts  which  he 
has  expressly  covenanted  to  perform.  To  do  this  would  be,  not  to  measure 
his  conduct  and  obligations  under  the  contract,  but  to  abrogate  it  When  the 
insured  in  the  present  case  warranted,  in  case  the  mill  was  idle  and  not  in 
use,  to  have  a  watchman  on  duty  constantly  day  and  night,  in  and  immediately 
about  the  buildings  or  works,  he  bound  himself  to  the  performance  of  specific 
acts,  from  the  performance  of  which  no  negligence  could  exonerate  him.'* 

But  while,  under  the  statute  cited,  negligence  on  the  part  of  the 
insured,  whatever  the  degree,  does  not  exonerate  the  insurer,  he  is 
relieved  of  responsibility  for  loss  occasioned  by  "the  willful  act  of 
the  assured."  The  court  below  instructed  the  jury  that  by  this 
latter  provision — 

"Is  not  meant  an  act  intentionally  or  negligently  done,  resulting  in  the  loss 
of  the  insured  property,  even  though  the  negligence  be  gross ;  but  the  act  must 
be  one  concurred  [in]  by  the  insured  with  the  corrupt  design  of  destroying  the 
property." 

It  is,  in  our  opinion,  impossible  to  sustain  that  construction  of 
the  California  statute.    "Negligence  and  willfulness  are  the  op- 
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posites  of  each  other.  They  indicate  radically  different  mental 
states.  *  *  *  Negligence  is  also  to  be  carefully  distinguished 
from  fraud ;  the  distinction  arising  in  this  case,  as  before,  upon  the 
element  of  inadvertence.  Fraud  is  invariably  intentional,  either 
actually  or  constructively;  negligence  is  never  so."  16  Am.  & 
Eng.  Enc.  of  Law,  pp.  395,  39G,  and  cases  there  cited.  In  negli- 
gence, as  said  by  Beardley,  J.,  in  Gardner  v.  Heartt,  3  Denio  (N.  Y.) 
232,  "whatever  may  be  its  grade,  there  is  no  purpose  to  do  a  wrong- 
ful act  or  to  omit  the  performance  of  a  duty."  But  an  intent  to 
do  a  wrongful  act  or  to  omit  the  performance  of  a  duty  is  neces- 
sarily willful.  Such  willfulness  may  fall  short  of  fraud,  against 
which,  on  the  part  of  the  assured,  the  policy  in  suit  insured;  for 
it  covered  barratry  of  the  master  and  mariners.  The  distinction 
was  very  clearly  pointed  out  by  Chief  Justice  Shaw  in  the  case  of 
Chandler  v.  Worcester  Mutual  Fire  Ins.  Co.,  3  Cush.  328.  That 
was  an  action  upon  a  fire  insurance  policy,  in  which  the  defendants 
admitted  the  making  of  the  contract,  the  loss  within  the  time,  and 
all  the  facts  necessary  to  constitute  a  prima  facie  case  for  the  plain- 
tiff. They  also  admitted  that  there  was  no  fraudulent  design  to 
set  fire  to  the  building  insured,  and  declared  that  no  evidence  of 
that  sort  would  be  offered.  The  defendants  proposed  to  show,  and 
as  matter  of  defense  rely  on  proof  of,  the  gross  negligence  and  care- 
lessness and  the  g^oss  misconduct  of  the  plaintiff  as  the  cause  of 
the  loss.  On  the  offer  of  this  evidence  the  trial  judge  ruled  that 
proof  of  the  gross  negligence  and  carelessness  and  of  the  gross 
misconduct  of  the  assured,  as  the  cause  of  the  destruction  of  the 
building  by  fire,  would  constitute  no  defense  to  the  action,  and 
thereupon  rejected  the  evidence.  The  court,  speaking  through 
Chief  Justice  Shaw,  said : 

•*The  general  rule  unquestionably  Is,  In  case  of  insurance  against  fire,  that 
the  carelessness  and  negligence  of  the  agents  and  servants  of  the  assured  con- 
stitute no  defense.  Whether  the  same  rule  will  apply  equally  to  a  case  where 
a  loss  has  occurred  by  means  which  the  assured  by  ordinary  care  could  have 
prevented  is  a  different  question.  Some  of  the  cases  countenance  this  dis- 
tinction. Lyon  v.  Mells,  5  East,  428 ;  Plpon  v.  Cope.  1  Campb.  434.  But  it  is 
not  necessary  to  decide  this  questioa  The  defendants  offered  to  prove  gross 
misconduct  on  the  part  of  the  assured.  How  this  misconduct  was  to  be 
shown,  and  in  what  acts  it  consisted,  Is  not  stated.  The  question,  then,  is 
whether  there  can  be  any  misconduct,  however  gross,  not  amounting  to  a 
fraudulent  intent  to  bum  the  building,  which  will  deprive  the  assured  of  his 
right  to  recover.  We  think  there  may  he.  By  an  intent  to  bum  the  building 
we  understand  a  purpose  manifested  and  followed  by  some  act  done  tending 
to  carry  that  pin*pose  into  effect,  but  not  including  a  mere  nonfeasance. 
Suppose  the  assured,  in  his  own  house,  sees  the  burning  coals  in  the  fireplace 
roll  down  onto  the  wooden  floor,  and  does  not  brush  them  up.  This  would  be 
mere  nonfeasance.  It  would  not  prove  an  intent  to  burn  the  building;  but 
it  would  show  a  culpable  recklessness  and  indifference  to  the  rights  of  others. 
Suppose  the  premises  insured  should  take  fire,  and  the  flame  began  to  kindle 
in  a  small  spot,  which  a  cup  of  water  would  put  out.  and  the  assured  has  the 
water  at  hand,  but  neglects  to  put  it  on.  This  is  mere  nonfeasance;  yet  no 
one  would  doubt  that  it  is  culpable  negligence,  in  violation  of  the  maxim.  'Sic 
utere  tuo  ut  alienum  non  la^das.*  To  what  extent  such  negligence  must  go, 
in  order  to  amount  to  gross  misconduct,  it  is  difficult,  by  any  definitive  or  ab- 
stract rule  of  law.  independently  of  circumstances,  to  designate.  The  doctrine 
of  the  civil  law,  that  *crassa  negligentia'  was  of  itself  proof  of  fraud,  or  equiv- 
alent to  fraudulent  purpose  or  design,  was  no  doubt  founded  in  the  consldera- 
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tion  that,  although  each  negligence  ooDslsts  In  doing  nothing,  and  is  therefore 
a  nonfeasance,  yet  the  doing  of  nothing,  when  the  slightest  care  or  attention 
would  prevttit  a  great  injury,  manifests  a  willingness,  differing  little  in  char- 
acter from  a  fraudulent  and  criminal  purpose,  to  commit  such  injury. 
Whether  the  facts  relied  on  to  show  gross  negligence  and  gross  misconduct 
of  which  evidence  was  offered,  would  have  proved  any  one  of  these  supposed 
cases,  or  any  like  case,  we  have  no  means  of  knowing;  but,  as  they  might 
have  done  so,  the  court  are  of  opinion  that  the  proof  should  have  been  ad- 
mitted, and  proper  instructions  given  in  reference  to  it.  The  terms  'slight 
negligence,'  'want  of  ordinary  care,*  and  'gross  negligence'  are  useful  in  their 
way ;  but  they  are  not  precise  and  exact  enough,  without  a  statement  of  the 
facts  designated  by  them,  to  enable  a  court  to  Judge  of  the  rights  of  parties 
thereby  affected.  The  proper  business  of  Jurisprudence  seems  to  be  to  take 
a  series  of  facts  and  circumstances,  conceded  or  proved,  and  to  declare  what 
are  the  rights  of  the  parties  arising  out  of  them." 

In  the  case  of  Williams  v.  New  England  Insurance  Co.,  3  Cliff. 
244,  Fed.  Cas.  No.  17,731,  the  owners  of  an  insured  vessel  attempted 
to  put  her  across  the  bar  at  Hatteras  Inlet.  She  struck  on  the  bar 
and  was  wrecked.  The  master  knew  that  the  depth  of  water  on 
the  bar  was  such  as  to  make  the  attempted  passage  dangerous. 
Judge  Clifford  held  that,  under  the  circumstances,  the  loss  was  not 
within  the  protection  of  the  policy,  saying: 

"Authorities  to  prove  that  persons  insured  cannot  recover  for  a  loss  occa- 
sioned by  their  own  wrongful  acts  are  hardly  necessary,  as  the  proposition 
involves  an  elementary  principle  of  universal  application.  Losses  may  be  re- 
covered by  the  insured,  though  remotely  occasioned  by  the  negligence  or  mis- 
conduct of  the  master  or  crew,  if  proximately  caused  by  the  perils  insured 
against,  because  such  mistakes  and  negligence  are  incident  to  navigation  and 
constitute  a  part  of  the  perils  which  those  who  engage  in  such  adventures 
are  obliged  to  incur;  but  it  was  never  supposed  that  the  insured  could  re- 
cover indemnity  for  a  loss  occasioned  by  his  own  wrongful  act  or  by  that  of 
any  agent  for  whose  conduct  he  was  responsible."  Citing  Thompson  v.  Hopper, 
6  El.  Sc  Bl.  944;  Marsh,  Ins.  376;  American  Ins.  CJo.  v.  Ogden,  20  Wend.  305; 
Bell  V.  Carstairs,  14  East,  374 ;  Cleveland  v.  Union  Ins.  Co.,  8  Mass.  308. 

The  case  of  Orient  Insurance  Co.  v.  Adams,  123  U.  S.  67,  8  Sup. 
Ct.  68,  31  L.  Ed.  63,  was,  like  the  present,  an  action  to  recover  on  a 
policy  of  marine  insurance.  The  insured  sued  as  for  a  total  loss 
arising  from  one  of  the  perils  specified  in  the  policy.  The  insurance 
company  pleaded  non  assumpsit  and  payment,  with  leave  to  give  in 
evidence  the  matters  set  forth  in  its  affidavit  of  defense,  which  was 
adopted  as  a  special  plea.  According  to  the  bill  of  exceptions  in 
the  case,  there  was  evidence  in  behalf  of  the  plaintiffs  tending  to 
show  that,  without  willfulness  or  design  on  the  part  of  her  captain, 
the  vessel  was  carried,  April  28,  1880,  before  the  expiration  of  the 
policy,  over  the  falls  of  the  Ohio  river,  at  Louisville,  Ky.,  and  sunk, 
receiving  damage  in  a  sum  equal  to  50  per  cent,  of  her  agreed  value, 
and  that  on  the  18th  of  May,  1880,  it  being  apparently  impractica- 
ble to  float  her  off  and  repair  her,  the  vessel  was  abandoned  as  a 
total  loss,  and  the  sum  due  under  the  policy  demanded.  The  evi- 
dence introduced  by  the  company  tended  to  establish,  among  other 
things,  these  facts:  The  master  of  the  Alice  (the  vessel  in  ques- 
tion) was  C.  F.  Adams,  one  of  the  assured,  and  a  son  of  the  other 
plaintiff.  Before  the  sailing  of  the  vessel  he  had  the  reputation  of 
being  a  "drinking"  man,  and  of  that  fact  his  father  was  informed. 
On  her  arrival  at  Louisville,  on  the  morning  of  April  28,  1880,  the 


Digitized  by  VjOOQIC 


616  67  C.  C.  A.  REPORTS. 

master  gave  the  usual  signal  (which  was  transmitted  to  the  en- 
gineer) that  he  had  no  present  need  of  the  engines.  The  joint  of 
the  mud  valve  was  out  of  order,  threatening  damage  to  the  freight, 
and  making  repairs  necessary.  The  steam  was  thereupon  blown 
off  in  order  to  make  repairs.  The  captain,  coming  on  board,  saw 
that  repairs  were  going  on,  and  knew  that  the  mud  valve  connected 
with  the  boiler  needed  repairs.  The  work  of  repairing  made  it 
necessary  to  blow  oflf  steam.  The  captain  subsequently  went  on 
deck,  and,  without  making  inquiry  of  the  engineer  as  to  the  condi- 
tion of  the  steam,  or  receiving  any  notice  from  him  that  steam  was 
ready,  tapped  his  bell  at  about  8 :30  a.  m.  as  a  signal  to  let  go  the 
boat.  At  that  time  there  was  not  sufficient  steam  to  propel  the  ves- 
sel. It  is  the  custom  of  the  river  for  the  master,  before  giving  the 
order  to  let  go,  to  inquire  of  the  engineer  as  to  the  condition  of  the 
steam,  and  await  his  reply  that  the  steam  is  ready  before  giving 
the  order  to  let  go.  Upon  being  let  go  she  was  carried  by  the  cur- 
rent down  the  river  and  over  the  falls,  and,  striking  a  pier,  was 
badly  damaged,  in  consequence  of  which  she  sunk  soon  thereafter 
below  the  bridge  in  about  18  feet  of  water.  The  plaintiflFs  there- 
after oflFered,  among  other  things,  evidence  tending  to  show  that  "it 
was  the  custom  of  the  river  that  the  engineer  should  give  notice  to 
the  captain  before  exhausting  steam,  and  that  it  was  not  the  custom 
for  the  captain  to  have  notice  from  the  engineer  that  steam  was 
ready  before  giving  the  order  to  let  go."  The  court,  at  the  request 
of  the  plaintiffs  and  against  the  objections  of  the  company,  in- 
structed the  jury  that  "where  a  loss  under  a  policy  of  insurance, 
such  as  the  one  in  suit,  happens  from  the  perils  of  the  river,  it  is 
not  a  defense  to  the  insurance  company  that  the  remote  cause  of 
loss  was  the  negligence  of  the  insured  or  his  agents,"  and  that  "the 
mere  fault  or  negligence  of  the  captain  of  the  vessel,  by  which  the 
Alice  was  drifted  into  the  current  and  drawn  over  the  falls,  will  not 
constitute  a  defense  for  the  company,  unless  the  jury  should  be  sat- 
isfied that  the  captain  acted  fraudulently  or  willfully,  with  design 
in  so  doing."  The  theory  of  the  defense  was  disclosed  by  the  re- 
quest to  instruct  the  jury  that,  if  they  "are  satisfied  from  the  evi- 
dence that  the  accident  and  loss  was  caused  by  the  misconduct  of 
Capt.  Charles  F.  Adams,  then  the  plaintiff  cannot  recover."  This 
request  was  denied,  but  the  court  said  to  the  jury: 

"This  l8  true,  if  the  Jury  is  satisfied  that  the  conduct  of  the  captain  is  prop- 
erly characterized.  If  he  designedly  or  recklessly  exposed  the  vessel  to  the 
dangers  of  navigation  at  the  falls,  knowing  that  she  was  not  in  a  condition 
to  encounter  them,  he  was  guilty  of  misconduct  such  as  would  relieve  the  de- 
fendant from  liability;  but  if  the  proximate  cause  of  the  loss  was  the 
stranding  of  the  vessel,  this  was  covered  by  the  policy,  and  the  defendant  is 
not  relieved  from  liability  by  showing  that  the  loss  was  remotely  ascribable 
to  the  negligence  of  the  captain  or  the  other  officers  or  employes." 

The  Supreme  Court  said: 

"We  do  not  perceive  anything  In  these  instructions  of  which  the  insurance 
company  can  rightfully  complain.  The  court  proceeded  upon  the  ground  that 
If  the  efficient,  and  therefore  proximate,  cause  of  the  loss  was  a  peril  of  the 
river,  the  company  could  not  escape  liability  by  showing  that  the  loss  was 
remotely  caused  by  mere  negligence  in  not  ascertaining,  before  giving  the 
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Bignal  to  let  the  vessel  go,  that  she  had  steam  enough  for  her  proper  manage- 
ment.   The  court  conmiltted  no  error  In  so  ruling." 

And  after  referring  to  various  cases  the  Supreme  Court  further 
said: 

^Bnt  it  is  insisted  that  the  court  should  have  granted  the  request  of  the 
company  to  the  effect  that  it  was  not  Uable  if  the  accident  and  loss  were 
caused  by  the  'misconduct'  of  the  master.  Had  that  request  been  granted  in 
the  form  asked,  the  Jury  might  have  supposed  that  the  company  was  relieved 
from  liability  if  the  master  was  chargeable  with  what  is  sometimes  described 
as  gross  negligence,  as  distinguished  from  simple  negligence.  Hence  the  court 
properly  said,  in  ^ect,  that  the  misconduct  of  the  master,  unless  affected  by 
fraud  or  design,  would  not  defeat  a  recovery  on  the  policy.** 

Thereby  was  recognized  the  distinction  above  pointed  out  be- 
tween negligence,  fraud,  and  a  willful  exposure  to  known  dangers. 

The  doctrine  of  respondeat  superior  being  applicable  to  the  case 
(Phillips  on  Insurance,  Vol.  1,  §  1056 ;  Orient  Ins.  Co.  v.  Adams, 
supra;  American -Ins.  Co.  v.  Insley,  7  Pa.  223,  47  Am.  Dec.  609), 
it  follows  that  if  Capt  Panno  did,  with  knowledge  of  the  dangers  to 
be  encountered  and  with  ample  time  to  have  avoided  them,  design- 
edly undertake  to  force  the  Sudden  through  the  ice  in  order  to  reach 
Nome  quickly,  that  his  principals  might  gain  pecuniary  advantage, 
he  was  guilty  of  the  willfulness  which  the  California  statute  declares 
relieves  the  insurer  of  liability,  and  the  jury  should  have  been  so 
instructed  by  the  court  below.  This  construction  of  the  California 
statute  is,  as  shown  above,  in  accord  with  the  general  law  upon  the 
subiect. 

For  the  reasons  stated,  the  judgment  is  reversed,  and  the  cause 
remanded  to  the  court  below  for  further  proceedings  not  incon- 
sistent with  this  opinion. 


(134  Fed.  843.) 

In  re  LA  WRENCH  et  aL 

(Circuit  Conrt  of  Appeals,  Second  Circuit    December  22,  1904.) 

No.  105. 

Bakkbuptct— Review  on  Appeai/— Findings  or  Fact. 

A  finding  of  fact  by  a  referee,  approved  by  the  district  Judge  on  re- 
view, will  not  be  disturbed  by  the  appellate  court,  unless  manifestly 
unsupported  by  the  evidence. 

[Ed.  Note. — ^Appeal  and  review  in  bankruptcy  cases,  see  note  to  In  re 
Eggert,  43  C.  a  A.  9.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 
W.  M.  Marshall,  for  appellant 
Albert  Reynaud,  for  appellee. 
Before  WALLACE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

PER  CURIAM.  This  case  depends  upon  a  question  of  fact,  which 
has  been  decided  adversely  to  the  appellant  by  the  referee,  and  by  the 
district  judge  in  review  of  the  referee.     This  court  should  not  disturb 
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these  findings,  unless  they  are  manifestly  unsupported  by  the  evidence. 
So  far  from  this  being  so,  we  are  of  the  opinion  that  the  evidence 
abundantly  supports  them. 
Order  affirmed,  with  costs. 


(134  Fed.  727.) 

MERCHANTS'  BANKING  CO.,  limited,  v.  CARGO  OF  THE  AFTON 
(SHBWAN,  TOMES  &  CO.,  Claimants). 

(Circuit  Court  of  Appeals,   Second  Circuit    June  2,   1904.    On  Eehearing. 

November  25,  1904.) 

No.  209. 

1.  Shipping— Rights  of  Mortgages— Frisigrts. 

Tbe  owners  and  mortgagors  of  a  ship,  who  are  allowed  to  remain  In 
possession  by  the  mortgagee,  are  at  liberty  in  the  meantime  to  make 
contracts  for  her  employment;  but  on  taking  possession  the  mortgagee 
takes  the  right  to  all  the  freight  which  is  then  accruing  under  sudi 
contracts,  but  not  to  freights  which  have  been  received  by  the  mort- 
gagor, although  for  the  voyage  then  current 

[Ed.  Note. — For  cases  in  point,  see  voL  44,  Cent  Dig.  Shipping,  f  105.] 

2.  Same— Advance  Pathents  on  Freight— Axjthobitt  op  Master. 

The  owners  of  a  steamship,  who  had  given  a  mortgage  thereon,  but 
who  remained  in  possession,  chartered  her  for  a  voyage;  the  charter 
party  providing  for  advances  by  the  charterers  to  the  master  at  different 
ports,  not  exceeding  a  stated  amount,  to  be  deducted  on  final  settlement 
of  freights,  and  that  the  balance  of  freight  money  should  be  paid  on 
unloading  and  right  delivery  of  cargo.  Such  advances  were  made,  and 
also  additional  advances,  for  which  the  master  gave  receipts,  indorsed 
on  the  charter  party,  stating  that  the  money  was  received  as  advance 
freight  On  reaching  the  port  of  delivery,  the  mortgagee  took  pos- 
session of  the  vessel.  Held  that,  while  it  was  competent  for  the  parties 
to  the  charter  by  agreement  to  enlarge  the  provision  for  advances  to 
be  applied  on  the  freight,  the  master,  as  such,  had  no  authority  to 
change  the  provisions  of  the  charter  party,  and  that  in  the  absence  of 
proof  that  the  additional  advances  were  required  by  the  necessities  of 
the  ship,  or  that  the  master's  action  was  authorized  or  ratified  by  the 
owners  before  possession  was  taken  by  the  mortgagee,  the  latter  was 
entitled  to  recover  all  the  freight  due  by  the  terms  of  the  charter. 

8.  Admiralty— Rehearing— Grounds. 

A  rehearing  in  admiralty  cannot  be  granted  to  allow  a  party,  after  to 
adverse  decision,  to  introduce  further  evidence,  which  was  fully  known 
to  such  party,  and  might  have  been  introduced  on  the  original  hearing, 
but  was  not,  because  of  an  error  of  Judgment  on  the  part  of  counsel  as 
to  its  materiality. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

For  opinion  below,  see  125  Fed.  258. 

F.  M.  Brown,  for  appellant. 

Chas.  C.  Burlingham,  for  appellees. 

Before  WALLACE,  LACOMBE,  and  TOWNSEND,  Circuit 
Judges. 
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WALLACE,  Circuit  Judge.  The  decree  appealed  from  dismissed 
the  libel.  The  facts  of  the  case  are  succinctly  stated  in  the  opinion 
of  the  court  below : 

•*Thi8  is  a  libel  against  the  cargo  of  the  steamship  Afton,  and  the  freight 
moneys  arising  therefrom,  to  recover  the  sum  of  $8,737.55.  In  December,  1900, 
the  firm  of  McLaren  &  McLaren,  of  Glasgow,  owners  of  the  steamship  Afton, 
executed  a  mortgage  on  the  steamer  to  the  libelant,  the  Merchants'  Banking 
Company,  Limited,  of  London,  to  secure  a  running  account  and  advances  to 
be  made  thereafter..  The  mortgage  was  duly  recorded  at  Glasgow,  but  the 
mortgagee  did  not  go  into  possession  of  the  steamer  at  that  time ;  the  mort- 
gagors continuing  in  possession.  In  July,  1902,  McLaren  &  McLaren  char- 
tered the  steamer,  which  was  then  on  a  voyage  to  Shanghai,  to  Shewan, 
Tomes  &  Co.,  the  claimants  in  this  suit,  for  the  return  voyage  from  China 
to  New  Torh;.  The  charter  party  provided  that  the  steamer  should  have  a 
lien  on  the  cargo  for  freight,  that  a  lump  sum  freight  of  £7,750  was  to  be  paid 
on  delivery  of  the  cargo,  and  that  sufficient  cash,  not  exceeding  £1,500,  was 
to  be  advanced  to  the  master,  If  required,  at  the  loading  ports,  on  account  of 
freight;  the  same  to  be  deducted  on  final  settlement  of  freight.  During  the 
voyage,  at  different  ports  In  China,  the  master  called  for  and  received  from 
Shewan,  Tomes  &  Co.  the  agreed  sum  of  £1,500,  and  also  additional  advances, 
amounting  to  £1.803  8/4,  the  equivalent  in  American  currency  of  $8,737.55. 
For  these  additional  advances,  receipts,  signed  by  the  master,  were  indorsed 
on  the  charter  party ;  stating  that  the  money  was  received  as  advance  freight, 
or,  in  some  of  the  receipts,  as  advance  against  freight,  to  be  collected  from 
the  first  payment  of  the  charter  money.  When  the  steamer  reached  New 
York,  the  libelant,  the  Merchants*  Banking  Company,  Limited,  took  formal 
possession  of  the  steamer  under  the  mortgage,  on  which  there  was  then  due 
about  £110,000,  and  which  was  then  in  default  Subsequently  the  cargo  was 
delivered,  and  the  freights  collected  by  Shewan,  Tomes  &  Co.  under  an  ar- 
rangement which  preserved  to  the  Merchants'  Banking  Company,  Limited,  its 
rights  as  mortgagee  in  the  possession  of  the  balance  of  the  charter  freight 
Od  the  final  settlement  between  the  Merchants*  Banking  Company,  Limited, 
and  Shewan,  Tomes  &  Co.,  Shewan,  Tomes  &  Co.  retained  for  their  own  re- 
imbursement said  sum  of  $8,737.55,  which  they  had  advanced  to  the  master 
of  the  steamer,  and  paid  over  the  balance  to  .the  bank.  This  action  is 
brought  to  recover  the  amount  so  retained." 

The  case  presents  the  questions  of  law  whether  upon  these  facts 
the  mortgagee  was  entitled  to  all  the  freight  money  due  from  the 
charterers  to  the  shipowners  at  the  time  the  libelant  took  possession 
under  its  mortgage;  and  (2)  whether  the  advances  made  by  the 
charterers  to  the  master  in  excess  of  those  stipulated  for  in  the 
charter  are  to  be  considered  as  a  prepayment  of  freight.  If  the  ad- 
vances in  question  had  been  to  the  shipowners,  we  should  entertain 
no  doubt  that  the  charterers  would  be  protected,  and  the  mortgagee 
would  have  no  lien  to  that  extent.  It  is  undoubtedly  the  law  that 
the  owners  and  mortgagors  of  a  ship  who  arc  allowed  to  remain 
in  possession  by  the  mortgagee  are  at  liberty  in  the  meantime  to 
make  contracts  for  her  employment  like  the  present  charter;  but, 
when  the  mortgagee  takes  possession,  he  takes  the  right  to  all  the 
freight  which  is  then  accruing.  "And  if  he  finds  any  cargo  on  board 
in  respect  to  which  the  freight  has  accrued,  and  on  which  the  mort- 
gagor has  a  lien  for  the  freight,  the  mortgagee  succeeds  to  that  lien, 
and  can  enforce  it  in  a  court  of  law."  Mellish,  L.  J.,  in  Keith  v. 
Burrows,  2  C.  P.  D.  165.  Neither  is  there  any  doubt  that  the  mort- 
gagee does  not  acquire  the  right  to  freights  which  have  become 
payable  and  have  been  received  by  the  mortgagor  before  possession 
is  taken,  although  for  the  voyage  then  current.    Willis  v.  Palmer, 
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29  L.  J.  C.  p.  194.  The  doubt  arises  only  when  an  owner  has  re- 
ceived or  disposed  of  freights  for  the  current  voyage  before  they 
were  payable,  as  by  a  prepayment  from  the  charterer,  or  an  assign- 
ment by  the  owner  to  a  third  party.  There  is  authority  for  the 
proposition  that  the  mortgagee's  right  to  the  freight  on  taking  pos- 
session cannot  be  defeated  or  curtailed  by  an  assignment  by  the 
shipowner  (Brown  v.  Tanner,  L.  R.  3  Ch.  App.  [1868]  597;  Tanner 
V.  Phillips,  10  Asp.  Mar.  Cas.  [1872]  448),  and  .the  reason  seems 
plain :  The  owner  can  transfer  no  better  title  than  he  has  at  the 
time,  and,  if  the  mortgagee  takes  possession  before  the  freight  is 
paid,  the  owner  has  no  title  to  it,  his  defeasible  title  having  been 
divested.  Dobbyi!  v.  Comerford,  10  Ir.  Ch.  Rep.  327.  The  case 
of  a  prepayment  presents  different  considerations.  Until  the  mort- 
gagee has  intervened,  the  owner  can  cancel  an  existing  charter  or 
make  a  new  charter ;  and,  this  being  so,  there  is  no  reason  why  a 
modification  of  an  existing  charter  should  not  be  within  his  rights. 
If  the  owner  and  charterer  agree  to  modify  the  charter  in  respect 
to  the  time  of  paying  the  freight,  the  mortgagee  has  no  right  to 
complain.  He  has  sanctioned  such  a  transaction  by  permitting  the 
mortgagor  to  remain  in  possession.  So  far  we  ag^ee  with  the 
decision  of  the  court  below.  But  the  dismissal  of  the  libel  pro- 
ceeded upon  the  theory  that  the  advances  made  by  the  charterers 
were  in  effect  a  prepayment  of  the  freight  to  the  owners.  If  we 
were  able  to  take  that  view,  we  should  have  no  difficulty  in  aflSrm- 
ing  the  decision.  The  advances  were  made  to  the  master  of  the 
ship.  There  is  no  proof  that  they  were  required  by  the  necessi- 
ties of  the  ship,  and  the  charter  gave  the  master  no  authority  to 
receive  them,  because  it  provided  that  only  £1,500  should  be  ad- 
vanced, and  the  balance  of  the  freight  money  should  be  paid  on 
final  settlement  of  freight,  viz.,  "on  unloading  and  right  delivery 
of  cargo."  The  burden  of  proving  the  authority  of  an  agent  to 
receive  money  lies  on  him  who  makes  the  payment.  Seymour  v. 
Smith,  114  N.  Y.  481,  21  N.  E.  1042,  11  Am.  St.  Rep.  683.  Pre- 
sumptively, the  master  was  without  authority  to  receive  payment 
of  freight  otherwise  than  pursuant  to  the  terms  of  the  charter  part)*. 
Doubtless  a  master  has  authority  to  collect  freight  at  destination, 
that  being  within  his  customary  powers,  unless  the  owners  choose 
to  appoint  a  different  person  to  do  so.  Grant  v.  Norway,  10  C.  B. 
665 ;  The  Edmond,  Lush.  58,  29  L.  J.  Adm.  76.  But  it  is  not  with- 
in his  customary  powers  to  collect  freight  payable  under  a  charter 
in  advance  of  the  charter  terms.  In  Balcarres  Brook  S.  S.  Co.  v. 
Grace,  75  Fed.  1017,  22  C.  C.  A.  7,  this  court  decided  that  the  mas- 
ter has  no  authority  to  release  a  charterer  from  paying  the  hire  re- 
ser\'ed  to  a  shipowner  in  a  charter  party,  or  to  vary  the  terms  of 
the  contract  made  by  the  owner.  In  Pierson  v.  Goshen,  17  C.  B. 
N.  S.  352,  a  shipper  loaded  a  part  cargo  under  an  arrangement  with 
the  charterer,  who  made  default  in  performance,  and  thereafter  the 
shipper  made  a  charter  with  the  master  of  the  entire  capacity  of  the 
ship  at  a  reduced  rate.  The  court  held  that  the  master  was  without 
authority  to  vary  the  rate  of  freight  upon  the  cargo  which  the  ship- 
per had  previously  loaded.    In  The  Salacia,  32  L.  J.  Adm.,  the  ques- 
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tion  was  whether  certain  advances  of  the  charterer  to  the  master 
furnished  a  good  defense  pro  tanto  to  an  action  for  freight  by  the 
holder  of  a  bottomry  bond.  In  deciding  that  they  were  not,  Dr. 
Lushington  said,  "An  advance  on  freight  can  only  be  made  in  virtue 
of  stipulations  contained  in  the  charter."  In  Maud  &  Pollock,  Mer- 
chant Shipping,  158,  it  is  stated,  "The  master  has  no  power  to  vary 
the  rate  of  freight  at  which  goods  are  to  be  shipped,  or  to  make 
freight  payable  beforehand,  or  to  any  person  other  than  the  owner." 
He  has  no  authority  to  assign  the  freight.  Willis  v.  Palmer,  29  L. 
J.  C.  P.  194;  Sir  Henry  Webb,  13  Jur.  639." 

We  are  constrained  to  hold  that  the  charterers  have  not  shown 
any  defense  to  the  claim  of  the  mortgagee.  The  mortgagee  was 
entitled  to  recover  the  whole  freight  payable  by  the  terms  of  the 
charter,  unless  the  charterers  established  the  defense  of  payment 
to  the  vessel  owners  before  the  mortgagee  took  possession.  This 
defense  is  not  established  by  proving  payment  to  the  master,  with- 
out proving  that  the  master  had  authority  to  receive  it.  There  is 
no  evidence  in  the  case  from  which  it  can  be  inferred  that  the  own- 
ers ever  received  the  advances  in  question,  or  ratified  the  act  of  the 
master  in  any  way.  If  they  received  the  advances,  but  not  until 
the  libelant  had  taken  possession  as  mortgagee,  any  ratification  by 
that  act  would  be  unavailing.  The  act  of  ratification  must  take 
place  at  a  time  and  under  circumstances  when  the  ratifying  party 
might  himself  have  lawfully  done  the  act  which  he  ratifies.  Bird 
V.  Brown,  4  Ex.  Ch.  786,  789;  Parmelee  v.  Simpson,  6  Wall.  81,  18 
L.  Ed.  542. 

The  decree  is  reversed,  with  costs,  and  with  instructions  to  the 
court  below  to  decree  for  the  libelant  for  the  unpaid  balance  of 
freight,  with  interest. 

On  Application  for  Rehearing. 

The  appellees  have  applied  for  a  rehearing  of  this  cause,  and  for 
leave  to  take  further  proofs.  The  cause  was  decided  against  them, 
reversing  the  decree  of  the  court  below  in  their  favor,  upon  the 
ground  that,  to  entitle  them  to  retain  the  sum  of  money  advanced 
by  them  to  the  master  of  the  Afton,  it  was  incumbent  upon  them 
to  show  that  it  had  been  advanced  to  him  as  a  prepayment  of  freight 
to  the  owners  of  the  Afton  under  the  existing  charter  of  the  vessel, 
and  that  there  was  no  evidence  in  the  record  to  establish  that  fact. 
The  object  of  the  present  application  is  to  enable  them  to  introduce 
further  proofs  which  will  establish  this  controlling  fact.  The  cause 
was  heard  in  the  court  below  and  in  this  court  upon  an  agreed  state- 
ment of  facts  stipulated  by  the  proctors  for  the  respective  parties. 
It  now  appears  that  there  is  no  doubt  about  the  particular  fact,  and 
that  in  settling  the  agreed  statement  of  facts  the  proctors  for  the 
appellant  repeatedly  offered  to  have  it  incorporated  into  the  agreed 
statement  of  facts,  on  condition  that  the  proctors  for  the  claimants 
would  stipulate  that  the  advances  were  not  required  by  or  ap- 
plied to  the  uses  of  the  steamship,  but  were  applied  to  the  per- 
sonal needs  of  the  owners,  in  no  way  connected  with  the  steamer. 
It  further  appears  that  upon  the  hearing  in  the  court  below  the 
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proctor  for  the  appellant  pointed  out  to  the  proctors  for  the  appel- 
lees that  it  did  not  appear  by  the  agreed  statement  of  facts  that  the 
advance  was  made  with  the  consent  of  the  owners,  or  that  they  had 
ever  received  the  benefit  of  it.  It  further  appears  that  after  the 
decision  by  that  court,  and  after  the  record  had  been  printed  upon 
which  the  appeal  was  to  be  heard  in  this  court,  the  proctors  for  the 
appellant  again  called  the  omission  to  the  attention  of  the  proctors 
for  the  appellees,  and  offered  them  to  rectify  it  by  a  supplementary 
stipulation.  The  proctors  for  the  appellees,  apparently  relying  upon 
the  indorsements  upon  the  charter  party,  refused  to  amend  the 
stipulation,  and  the  record  in  the  court  below  and  in  this  court 
contains,  therefore,  no  legal  proof  of  the  fact  that  the  payments 
were  made  to  the  master  with  the  consent  of  the  owners.  Thus 
they  elected  to  rest  their  case  on  a  record  which  was  silent  in  re- 
spect to  a  fact  capable  of  proof,  and  which  they  now  seek  to  prove 
after  its  importance  has  been  shown  by  our  decision.  We  cannot 
grant  the  rehearing  under  these  circumstances  without  ignoring 
a  rule  of  procedure  which  rests  upon  the  most  solid  foundations  of 
propriety  and  expediency.  In  the  language  of  Mr.  Justice  Story 
in  Baker  v.  Whiting,  1  Story,  236,  Fed.  Cas.  No.  786 : 

"I  apprehend  that  no  court  of  equity  has  ever  felt  itself  at  liberty  to  grant 
an  application  of  this  sort  \i\yon  the  supgestiou  of  an  error  of  judgment  or  a 
mistake  of  law  by  counsel  as  to  the  pertinency  or  force  of  evidence  to  be  used 
in  a  cause." 

The  rule  is  inflexible  that  leave  is  never  given  to  admit  new  evi- 
dence after  a  decree  where  the  party  might  by  due  diligence  have 
introduced  it  originally  in  the  cause,  or  had  full  and  ample  means 
of  knowledge  of  it  within  his  reach.  As  is  said  in  the  opinion  in 
Norris  v.  Le  Neve,  3  Atk.  Rep.  36,  the  rule  is  one  "which  cannot  be 
broken  in  upon  without  manifest  danger  to  the  interests  of  all  the 
parties  in  controverted  suits,  and  it  certainly  will  not  do  to  lay 
down  a  new  rule  for  this  cause  only." 

We  regret  exceedingly  the  hardship  which  has  been  brought  upon 
the  appellees  by  the  action  of  their  proctors,  but  cannot  remedy  it 
by  an  abuse  of  judicial  discretion.  In  denying  the  application,  it 
is  due  to  the  proctors  to  state  that  in  electing  to  stand  on  a  record 
which  contains  no  legal  proof  of  a  material  fact,  and  declining  to 
avail  themselves  of  an  admission  which  they  might  have  secured, 
they  are  entitled  to  the  benefit  of  the  excuse  that  they  acted  upon 
the  advice  of  their  counsel  in  the  cause — one  of  the  leading  practi- 
tioners of  the  admiralty  bar  of  this  circuit. 

Application  denied. 
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(186  Fed.  19.) 

JEWELL  V.  CITY  OF  SUPERIOR.* 

(CJIrcuit  Court  of  Appeals,.  Seventh  Circuit    October  6,  1904.) 

l  municipai.  cobpobations— impbovement  bonds— assessment— collectioh 
— Duty  of  City. 

Where  a  city  issued  municipal  Improvement  bonds  and  pledged  assess- 
ments levied  on  property  benefited  therefor,  It  was  not  a  guarantor  of  the 
bonds,  but  a  mere  statutory  trustee  for  collection  of  such  assessments,  and 
was  required  only  to  exercise  due  diligence  to  collect  the  same  according 
to  law  and  enforce  the  lien  thereof  for  the  benefit  of  the  bondholders,  and 
was  liable  only  for  a  failure  to  perform  such  duty  or  to  pay  over  the 
money  collected. 

2.  Same—Delinquent  Assessments— Return  to  County— Statutes. 

Rev.  St  Wis.  1898,  §  1114,  providing  that  delinquent  taxes  returned  by 
a  city  to  the  county  shall  belong  to  the  county  when  the  county  levy  is 
equal  to  or  exceeds  the  amount  of  the  delinquent  taxes  In  the  return,  the 
excess.  If  any,  when  collected,  to  be  returned  to  the  city,  applies  only  to 
the  relations  between  cities  and  counties  with  respect  to  the  collection  of 
taxes,  and  does  not  affect  the  obligations  existing  between  the  city  and 
holders  of  street  Improvement  bonds  with  reference  to  the  collection  of 
special  assessments  applicable  to  payment  of  the  bonds. 

3.  Same— Assessments  Returned  Delinquent. 

Where  delinquent  special  assessments  applicable  to  the  payment  ot 
street  Improvement  bonds  were  returned  by  the  city  to  the  county  as  de- 
linquent taxes,  the  city  was  only  liable  to  account  to  the  holders  of  local 
improvement  bonds  entitled  to  such  assessments  when  collected  for  such 
as  were  received  by  the  city  from  the  county  after  collection. 

4.  Same— Extension  of  Time— Effect. 

Where  a  holder  of  local  improvement  bonds  Issued  by  a  city  had 
knowledge  of  the  law  authorizing  the  city  to  extend  time  of  payment  of 
assessments  applicable  to  such  bonds  at  the  time  the  assessments  were  ex- 
tended, and  when  he  contemporaneously  extended  the  time  of  payment  of 
the  bonds  to  a  corresponding  date,  and  his  lien  was  not  lost  by  reason  of 
the  extension,  the  city  did  not  thereby  become  absolutely  bound  for  the  pay- 
ment of  the  bonds  with  reference  to  the  collection  of  the  assessments. 

5.  Same— Interest. 

Where  a  city  was  only  a  trustee  for  collection  of  local  improvement  as- 
sessments for  the  benefit  of  bondholders,  it  was  only  liable  for  interest  on 
nonapplled  collections  at  the  rate  paid  to  it  by  depositories  holding  the 
fund. 

6.  Same— Collection— Apportionment. 

Where  local  improvement  bonds  were  Issued  by  a  city,  secured  by  a 
pledge  of  special  assessments  levied  in  payment  of  the  Improvement,  a 
holder  of  such  bonds  was  entitled  to  such  proportion  of  the  moneys  col- 
lected by  the  city  as  the  amount  of  bonds  of  each  class  held  by  him  bore 
to  the  total  amount  of  bonds  issued  against  each  of  such  improvements, 
less  the  sums  previously  paid  him. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Wisconsin. 

The  city  of  Superior,  In  the  years  1890  and  1891,  caused  the  Improvement 
of  Tower  avenue  and  of  Clough  avenue  in  that  dty,  and  levied  assessments 
upon  the  property  benefited  to  pay  the  cost  of  the  Improvements.  These  as- 
sessments, in  accordance  with  the  provisions  of  the  charter,  were  divided 
into  five  equal  installments,  with  Interest  on  the  unpaid  Installments,  and 
were  inserted  in  the  tax  roll  of  the  city  for  each  of  the  years  1891  to  1895, 
inclusive.    The  total  amount  of  assessments  thus  extended  upon  the  tax  roll 

♦  Rehearing  denied  January  3,  1905. 
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were  as  follows:  Tower  ayenue  improTement,  $49,909.06;  Clongb  ay^ue 
improyement,  $16,693.17.  In  the  year  1891,  pursuant  to  the  authority  of 
chapter  16  of  its  charter,  the  city  of  Superior  Issued  its  bonds,  from  the  sale 
of  which  money  was  derived  to  pay  the  cost  of  the  ImproTements.  These 
were  in  the  usual  form  of  bonds,  were  payable  July  2,  1896,  and  bore  in- 
terest at  the  rate  of  6  per  cent,  per  annum,  payable  s^niannually,  as  e?i- 
denced  by  coupons  attached.  The  bonds  recited  that  they  were  issued  for 
the  purpose  of  paying  the  cost  of  the  construction  of  the  improTement  and 
on  account  of  such  assessment  made  upon  the  property  abutting  upon  such 
avenues  for  such  improvements  as  the  owners  had  not  elected  to  pay.  Each 
bond  contained  a  provision  that  the  payment  of  the  principal  and  interest 
of  the  bonds  is  made  chargeable  upon  the  property  abutting  upon  the  avenue 
stated  In  the  bond.  The  amount  of  bonds  thus  issued  was:  Tower  avenue, 
$42,439.60;  dough  ^venue,  $14,129.75.  Of  these  bonds  appellant  is  the 
owner  of  Tower  avenue  bonds,  Nos.  943  to  950  and  No.  1,003,  $4,439.60; 
Olough  avenue  bonds  Nos.  1,522  to  1,541  and  Na  1,542,  $10,129.75.  On  July 
2,  1898,  the  appellant,  by  agreement  with  the  city,  extended  the  time  of  pay- 
ment of  the  bonds  until  July  1,  1908,  and  reduced  the  rate  of  Interest  to  5 
per  cent.,  payable  semiannually,  as  evidenced  by  coupons  then  issued  to  him 
by  the  city,  agreed  to  forbear  suit  until  that  date,  gave  the  city  the  option 
of  paying  the  bonds  with  accrued  interest  at  any  time  prior  to  that  date,  and 
reserving  to  the  holder  the  right  to  mature  the  principal  of  the  bonds  in  case 
of  failure  for  six  months  to  pay  any  installment  of  interest  due.  All  interest 
coupons  due  July  2,  1900,  and  prior  th^eto  on  all  of  the  bonds  were  paid  as 
they  matured,  and  all  coupons  maturing  January  2,  1901,  upon  bonds  1,526, 
1,529,  1,542,  were  also  paid,  but  no  later  coupons  were  paid.  The  appellant, 
prior  to  June  11,  1902,  because  of  nonpayment  of  interest,  exercising  the  op- 
tion, returned  matured  the  principal  of  the  bonds.  There  wore  outstanding 
at  the  commencement  of  this  suit  of  these  bonds  at  face.  Tower  avenue  bonds, 
$31,939.60 ;  Clough  avenue  bonds,  $12,129.75.  The  city  had  paid  for  the  prin- 
cipal of  canceled  bonds  and  interest  upon  all  the  bonds  as  follows:  Tower 
avenue  bonds,  $31,706.12 ;  Clough  avenue  bonds,  $9,175.66.  During  the  years 
1891  to  1895,  both  inclusive,  of  the  assessments  levied  to  pay  for  the  improve- 
ment of  Tower  and  Clough  avenues,  and  extended  upon  the  tax  roll,  there 
was  paid  to  the  city  treasurer  for  principal  and  IntercHSt,  prior  to  turning  the 
delinquent  tax  roll  to  the  county  treasurer,  Tower  avenue  $30,432.24 ;  Clongh 
avenue,  $7,736.97.  There  was  also  paid  during  those  years  to  the  county 
treasurer  of  Douglas  county  on  account  of  principal  and  interest  on  such 
assessments,  as  follows: 

Tower  Clough 

Avenue.  Avoiue. 

Paid  before  tax  sale $  2,010  62         $  904  86 

After  time  of  pajrment 193  90 

From  the  tax  sales 7,698  35  8,422  89 

From  assignments  of  tax  certificates  by  county 2,465  50  1^88  90 

From  redemption  of  assessments 3,917  67  439  20 

$16,286  04         $6,155  86 

The  practice  with  respect  to  delinquent  taxes  under  the  law  was  this: 
The  city  treasurer  returned  to  the  county  treasurer  all  unpaid  assessments  in 
connection  with  the  general  taxes  upon  the  same  property  each  year  in  one 
lump  sum,  but  the  tax  roll  turned  over  at  the  time  exhibits  general  taxes  and 
special  taxes  separately  extended  thereon.  No  separate  account  was  kept  by 
the  county  treasurer  of  assessments  retui^ed  delinquent,  or  of  collections 
made  by  him.  In  each  case  assessments  were  commingled  with  the  de- 
linquent general  tax.  The  city  was  charged  by  the  county  in  the  fall  of  the 
year  with  the  state  and  county  levies,  and  was  credited  in  the  spring  with  the 
amount  of  the  delinquent  roll.  From  time  to  time  the  county  treasurer  paid 
over  moneys  to  the  city  treasurer  as  they  were  collected,  and  all  such  pay- 
ments were  in  lump  simis,  not  showing  how  much  were  special  assessments 
and  how  much  were  general  taxes,  the  payment  being  made  on  general  ac- 
count The  total  amount  of  delinquent  taxes  and  assessments  returned  by 
the  city  treasurer  to  the  county  treasurer  for  the  years  1891  to  1901,  were 
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$34266,189.85.  The  total  amount  paid  by  the  county  treasurer  to  the  city  treas- 
urer during  the  same  period  on  account  of  delinquent  taxes  and  assessments 
Is  $1,710,292.81,  which  includes  $70,000  of  school  moneys  received  from  the 
state.  About  $400,000  of  the  amount  of  taxes  and  assessments  returned  de- 
linquent to  Douglas  county  by  the  city  of  Superior  were  charged  oft  for  losses, 
and  $175,000  still  remains  to  the  credit  of  the  city  on  the  county's  books. 
The  evidence  does  not  disclose  that  any  of  the  assessments  here  Involved 
which  were  returned  delinquent  to  the  county,  and  afterwards  collected  by 
It,  have  been  paid  over  to  the  city. 

In  the  years  stated,  and  during  taxpaylng  time,  moneys  received  by  the 
treasurer  of  the  city,  whether  for  general  tax  or  for  special  assessments,  were 
deposited  In  bank  from  day  to  day  In  one  lump  sum,  and  during  the  same  time 
this  fund  was  drawn  against  by  the  city  for  Its  current  expenses,  no  special 
care  being  taken  to  prevent  encroaching  on  that  part  of  the  fund  made  up 
of  special  assessments;  but  upon  the  return  of  the  delinquent  roll  to  the 
county  treasurer  In  each  year  the  moneys  collected  by  the  city  upon  special 
assessments  were  by  the  city  treasurer  placed  in  a  separate  street  improve- 
ment fund  account;  but  no  separate  account  was  maintained  of  each  par- 
ticular Improvement  Until  1902  the  appellant  was  not  advised  that  the 
funds  were  so  deposited,  and  until  March,  1900,  did  not  know  that  the  special 
assessments  were  not  kept  In  separate  accounts.  The  banks  which  acted  as 
depositories  of  the  dty  funds  were  to  pay  4  per  cent  Interest  upon  deposits, 
and  by  a  subsequent  agreement  of  October  20,  1896,  the  rate  was  reduced  to 
1  per  cent  Some  of  these  banks  failed  during  the  panic,  involving  the  loss 
of  dty  deposits ;  but  it  does  not  appear  that  any  of  the  assessments  here  in- 
volved were  Included  in  such  loss. 

In  1898,  pursuant  to  chapter  184,  p.  804,  of  the  Laws  of  Wisconsin  for  the 
year  1897,  $8,586.87  of  the  Tower  avenue  assessments  and  $1,843.24  of  the 
Clough  avenue  assessments  were  divided  Into  five  equal  installments,  and  ex- 
tended and  made  payable  In  the  years  1904  to  1908.  The  appellant  was  not 
consulted  or  notified  with  respect  to  this  extension ;  but  on  or  prior  to  July 
2,  1898,  the  time  when  payment  of  the  bonds  was  extended  by  him,  he  knew 
of  the  provision  of  law  authorizing  the  extension  of  the  assessments  and  of 
the  practice  of  the  city  In  extending  assessments  thereunder.  This  suit  is 
brought  for  an  accounting  with  respect  to  the  fund  in  question,  and  for  a 
decree  against  the  city  of  Superior  for  the  assessments  collecteid  by  it  ap- 
plicable to  the  payment  of  appellant's  bonds,  and  for  the  amounts  which 
have  been  extended;  and  also  for  a  decree  against  the  city  for  the  amount 
of  his  bonds  and  coupons.  Irrespective  of  any  question  of  collection  of  the 
assessments  upon  the  ground  of  its  liability  upon  them.  The  latter  ground 
was,  however,  subsequently  waived;  he  asking  no  relief  except  such  as  he 
may  be  entitled  to  by  reason  of  the  acts  or  omissions  of  the  city  with  respect 
to  the  assessments  levied  to  pay  for  the  Improvements  In  which  the  bonds 
In  suit  were  Issued. 

On  March  5,  1904,  the  court  below  having  found  the  facts  as  stated,  arid 
which  are  stipulated  by  the  parties  to  be  correct,  decreed  that  the  com- 
plainant below  Is  entitled  to  recover  from  the  city  such  proportion  of  the 
assessments  actually  received  by  It  as  the  amount  of  bonds  held  by  him  on 
such  Improvement  bears  to  the  total  amount  of  bonds  Issued  on  such  improve- 
ments, to  be  determined  by  dividing  the  amount  of  assessments  received  by 
the  dty  each  year  on  account  of  such  improvements,  with  Interest  at  the  rate 
received  from  the  banks  in  which  such  assessments  were  deposited,  namely, 
4  per  cent  until  July  25,  1895,  and  1  per  cent  thereafter,  by  the  total  amount 
of  bonds  issued  for  each  of  such  Improvements  with  Interest  theretofore  paid 
and  still  due  thereon;  that  the  amount  due  the  complainant  is  to  be  deter- 
mined by  multiplying  the  amount  of  bonds  held  by  him  on  each  of  the  im- 
provements with  Interest  to  date,  by  the  ratio  or  percentage  thus  obtained, 
and  deducting  from  the  product  all  interest  paid  on  the  bonds  held  by  him 
on  each  of  the  Improvements  prior  to  the  extension  of  the  time  of  payment, 
July  2,  1898;  and  decreed  that  he  recover  from  the  city  the  sum  of  $3,000, 
with  Interest  at  6  per  cent  per  annum  until  paid.  From  this  decree  the  com- 
plainant below  appeals  to  this  court  assigning  for  error:  First  That  the 
court  erred  in  falling  to  decree  against  the  city  for  the  amount  of  assessments 
67  C.C.A.— 40 
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returned  delinquent  to  the  comity  for  collection.  Second.  In  not  p»mittiiig 
a  recovery  for  the  amount  of  assessments  paid  to  the  county  treasurer  of 
Douglas  county,  or  for  those  assessments  bought  in  by  Douglas  county  and 
for  which  it  took  a  deed  upon  the  property  assessed.  Third.  For  failing  to 
decree  for  the  complainant  for  such  unpaid  assessments  as  the  city  had  failed 
to  collect  Fourth.  In  denying  a  recovery  for  assessments  extended  under 
chapter  184,  p.  304,  of  the  Laws  of  18d7.  Fifth.  Limiting  the  amount  of  re- 
covery to  his  pro  rata  share  of  the  fund  to  which  the  holders  of  all  the  bonds 
were  entitled,  claiming  that  a  decree  should  have  passed  for  the  total  amount 
of  his  bonds  and  interest  Sixth.  That  the  court  erred  in  limiting  the  interest 
to  4  per  cent  prior  to  July  25,  1895,  and  to  1  per  cent  thereafter;  Insisting 
that  he  should  have  recovered  6  per  cent  from  the  dates  of  collection,  because 
of  the  city's  conv^sion  of  such  sums  at  such  dates.  That,  if  not  entitled  to 
6  per  cent  interest,  he  should  have  been  allowed  4  per  cent  interest  op  to 
January  2,  1808,  because  the  charter  provided  that  such  funds  should  be  de- 
posited in  the  bank  at  not  less  than  that  rate  of  interest,  and  the  city  failed 
to  obtain  that  rate ;  and  that  upon  sums  collected  by  the  city  interest  should 
be  computed  at  6  per  cent  from  January  2,  18d8,  the  date  of  the  maturity  of 
the  bonds.  Seventh.  The  complainant  also  assigned  for  error  that  the  court 
erred  in  its  method  of  determining  the  amount  that  the  complainant  was  en- 
titled to  recover. 

Chester  B.  Masslich,  for  appellant 
Thomas  E.  Lyons,  for  appellee. 

Before  JENKINS,  GROSSCUP,  and  BAKER,  Circuit  Judges. 

JENKINS,  Circuit  Judge  (after  stating  the  facts).  We  are  not  put 
to  the  necessity  of  determining  the  question  of  the  personal  liability  of 
the  city  of  Superior  upon  these  bonds.  With  respect  to  somewhat 
similar  obligations  its  liability  was  considered  by  us  in  King  v.  City  of 
Superior,  54  C.  C.  A.  499,  117  Fed.  113,  and  by  the  Supreme  Court  of 
Wisconsin  in  Fowler  v.  City  of  Superior,  86  Wis.  411,  64  N.  W.  800. 
The  authority  of  the  latter  case  is,  however,  somewhat  shaken  by  the 
later  case  of  Uncas  National  Bank  v.  City  of  Superior,  115  Wis.  340, 
91  N.  W.  1004.  The  appellant,  the  owner  of  the  bonds  in  question, 
has,  for  the  purposes  of  this  suit,  waived  any  claim  thereon  except  for 
such  relief  as  he  may  be  entitled  to  growing  out  of  the  acts  and  omis- 
sions of  the  city  with  respect  to  the  assessments  pledged  for  the  pay- 
ment of  the  bonds.  Therefore,  within  the  theory  of  the  bill  and  stipu- 
lation, the  city  is  not  a  primary  debtor,  but  merely  the  legal  agent 
through  whom  the  special  assessments  are  to  be  collected.  The  mu- 
nicipality is  statutory  trustee  for  collection,  bound  to  the  exercise  of 
due  diligence  to  collect  according  to  law,  enforcing  the  lien  through 
municipal  machinery  as  agent  of  the  owners  of  the  bonds,  and  an- 
swerable for  failure  to  perform  this  duty,  or  in  paying  over  or  in  fail- 
ing to  pay  the  money  collected.  New  Orleans  v.  Warner,  175  U.  S. 
120,  132,  20  Sup.  Ct.  44,  44  L.  Ed.  96.  It  is  not  a  guarantor  of  col- 
lection ;  and,  unless  there  be  such  failure  in  duty,  there  cannot  be  lia- 
bilitv  for  noncollection.  Roter  v.  City  of  Superior,  115  Wis.  243,  91 
N.  W.  651. 

It  is  insisted  that  the  city  of  Superior  should  respond  for  the  assess- 
ments returned  delinquent  to  the  treasurer  of  the  county  of  Douglas, 
from  the  fact  of  such  return,  and  whether  in  fact  collected  or  not.  By 
the  general  law  of  the  state  taxes  returned  delinquent  "shall  belong  to 
the  county."     But  this  is  the  rule  only  when  the  county  levy  is  equal 
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to  or  exceeds  the  amount  of  delinquent  taxes  in  the  return.  Any 
excess  must,  when  collected,  be  returned  to  the  city.  Rev.  St.  Wis. 
1898,  §  1114.  These  provisions  of  law  deal  with  the  relations  between 
cities  and  counties  with  respect  to  the  collection  of  taxes,  and  do  not 
affect  the  relations  between  the  holder  of  street  certificates  or  street 
improvement  bonds  and  the  city  as  trustee  for  collection.  The  latter 
is  responsible  for  the  due  execution  of  its  trust.  It  is  not  rendered  lia- 
ble because  of  the  methods  of  accounting  provided  by  statute  as  be- 
tween itself  and  the  county.  It  is  liable  for  moneys  collected  by  it,  or, 
if  collected  by  another  branch  of  government,  for  such  of  those  moneys 
coming  to  its  possession  under  the  law.  Jenks  v.  City  of  Racine,  50 
Wis.  318,  6  N.  W.  818 ;  Town  of  Iron  River  v.  Bayfield,  106  Wis.  687, 
82  N.  W.  559.  The  case  of  Sheboygan  County  v.  City  of  Sheboygan, 
54  Wis.  415,  11  N.  W.  698,  does  not,  we  think,  sanction  the  claim  here 
made.  There  was  involved,  as  between  the  county  and  the  city,  the 
amount  of  a  special  assessment  returned  by  the  city  as  delinquent  and 
charged  back  to  the  city.  The  opinion  states  arguendo  that  the  holder 
of  the  certificate  was  entitled  to  the  amount  from  the  city  treasurer  so 
soon  as  the  latter  received  credit  from  the  county  treasurer,  because  the 
city  treasurer  had  retained  the  amount  out  of  the  taxes  collected  by 
him.  It  must  therefore  be  that  the  amount  of  the  delinquent  return 
was  less  than  the  county  levy.  In  the  later  case  of  The  State  ex  rel. 
Donnelly  v.  Hobe,  106  Wis.  411,  82  N.  W.  336,  the  charter  provisions 
of  the  city  of  Superior  were  considered,  and  it  was  expressly  ruled 
that  these  special  liens  constituted  private  property  until  actually  dis- 
charged by  payment  to  the  owners,  or  to  the  respective  officers  of  the 
law  authorized  to  receive  payment ;  that,  if  the  county  treasurer,  after 
receiving  the  delinquent  tax  roll,  collects  the  amount  of  the  lien,  he 
becomes  trustee  of  the  money  for  the  owner  or  the  holder  of  the  lien, 
and  that  mandamus  will  lie  in  favor  of  the  holder  to  compel  payment 
from  him.  These  special  assessments  are  private  property,  and  belong 
to  the  owners  of  the  bonds,  not  to  the  municipality.  The  law  requires 
that  they  should  be  carried  out  on  the  tax  roll  in  separate  columns 
opposite  the  respective  lots  affected.  Although  as  a  matter  of  book- 
keeping, the  total  delinquent  tax,  whether  composed  of  general  tax  or 
special  assessments,  or  both,  is  returned  to  the  county  treasurer  in  a 
lump  sum,  the  tax  roll  delivered  to  him  with  the  return  exhibits  the 
special  assessments  in  separate  columns.  There  is  no  need  of  confu- 
sion, for  upon  collection  by  the  county  treasurer  the  particular  assess- 
ment paid  is  checked  off  upon  the  tax  roll.  So  that  it  is  a  matter  of 
no  difficulty  to  trace  each  assessment  paid,  and  the  law  requires  the 
county  treasurer  to  pay  to  the  owner  the  amount  collected.  Therefore 
it  was  held  in  the  Hobe  Case  that  mandamus  would  lie  to  compel  the 
county  treasurer  to  pay  directly  to  the  owner  the  assessment  by  him 
collected,  without  regard  to  his  account  with  the  city  treasurer.  None 
of  these  cases,  as  we  read  them,  sanctions  the  theory  that  the  city  be- 
comes liable  simply  because  of  the  return  of  the  tax  as  delinquent. 
They  place  liability  upon  the  ground  of  the  receipt  of  the  moneys  by 
the  municipality  or  officer  sought  to  be  charged.  These  suggestions 
dispose  of  the  first,  second,  and  third  assignments  of  error. 

The  fourth  assignment  asserts  the  right  to  recover  for  the  assess- 
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ment  extended  under  the  provision  of  law.  The  extension  of  time  for 
the  payment  of  these  bonds  and  the  extension  of  time  for  the  payment 
of  assessments  were  substantially  cotemporaneous,  and  corresponded  as 
to  the  date  of  maturity.  The  appellant  had  knowledge  of  the  law 
which  authorized  the  extension,  and  knew  of  the  practice  of  the  city  to 
extend  assessments.  These  facts,  with  knowledge  of  the  general  finan- 
cial condition  of  the  city  of  Superior  following  the  panic  of  the  year 
1893,  might  well  lead  to  the  inference  that  the  appellant  gave  at  least 
a  tacit  consent  to,  and  exhibited  a  passive  acquiescence  in,  the  extension. 
However  that  may  be,  he  has  failed  to  show — indeed,  he  has  not  at- 
tempted to  show — ^that  any  loss  or  harm  has  accrued  to  him  by  reason 
of  the  extension.  The  lien  granted  to  him  by  the  law  is  not  lost  So 
far  as  the  record  discloses,  it  remains  intact,  and  as  available  for  his 
protection  as  it  was  prior  to  the  extension. 

The  fifth  assignment  questions  the  action  of  the  trial  court  in  limiting 
the  amount  of  his  recovery  to  his  pro  rata  share  of  the  fund  to  which 
the  holders  of  all  the  bonds  were  entitled.  This  fund,  derivable  from 
the  assessments,  was  a  trust  fund,  pledged  to  the  payment  of  all  of  the 
bonds.  The  right  of  the  appellant  therein  was  only  to  such  portion  of 
the  fund  realized  as  the  sum  of  his  bonds  bore  to  the  entire  amount  of 
the  issue  of  bonds.  It  is  true  that  equity  favors  the  vigilant,  not  the 
slothful ;  but  we  think  it  would  be  a  manifest  perversion  of  equity  to 
require  a  trustee  to  commit  a  breach  of  trust  owing  to  other  cestuis  que 
trustent,  by  taking  from  other  bondholders  and  awarding  to  the  appel- 
lant so  much  of  this  fund  as  would  pay  his  bonds  in  full.  We  know 
of  no  principal  of  equity  which  would  warrant  such  a  decree. 

The  sixth  assignment  has  reference  to  the  question  of  interest.  The 
rate  allowed  was  that  which  the  city  received  from  the  depositories  of 
the. fund,  and  that  usually  is  all  that  a  trustee  in  like  circumstances 
would  be  liable  to  pay.  'The  insistence  is  based  upon  the  theory  that 
the  city  had  converted  the  fund,  but  we  are  unable  to  concur  in  that 
contention. 

Several  assignments  embodied  in  the  seventh  assignment  in  the 
statement  of  the  case  go  to  the  manner  adopted  to  ascertain  the  pro- 
portion of  the  fund  due  to  the  appellant.  The  method  pursued  is  some- 
what involved,  but  we  need  not  be  careful  to  determine  its  correctness, 
because,  whether  computed  by  that  method  or  by  any  other  known 
to  us,  the  amount  decreed  is  greater  than  the  share  of  the  fund 
due  to  the  appellant  Compelled,  under  the  stipulation,  to  view  these 
bonds,  not  as  obligations  of  the  city  for  the  payment  of  money,  but 
as  mere  certificates  to  pay  which  the  assessments  are  pledged,  there  is 
no  liability  upon  the  city  for  the  payment  of  money,  except  for  failure 
to  put  in  force  the  machinery  of  the  law  to  collect  them,  or  to  pay  over 
the  amount  collected.  One  who  is  content  to  invest  upon  such  securit}' 
must  take  the  hazard  of  collection  under  and  according  to  law,  and 
cannot  hold  the  municipality  as  guarantor.  Therefore  the  appellant 
here  is  only  entitled  to  his  pro  rata  share  of  the  fund  collected  by  the 
city,  less  the  amount  which  he  has  already  received.  We  have  been 
unable  to  arrive  at  the  result  of  the  decree  by  the  method  of  computa- 
tion declared.  The  tables  furnished  by  the  appellee  (the  appellant  has 
furnished  none)  show  that  upon  the  method  of  computation  adopted  by 
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the  trial  court  the  appellant  had  received  more  than  he  was  entitled  to, 
and  that  upon  the  theory  that  the  dty  was  chargeable  with  the  moneys 
collected  by  the  county  (a  theory  repudiated  by  the  court  below)  the 
appellant  was  entitled  to  $3,524.91,  instead  of  the  $3,000  decreed.  We 
have  adopted  another  method  of  computing  the  amount  due  him ;  one 
less  involved,  and  possibly  more  nearly  accurate.  He  is  entitled  to 
such  proportion  of  the  moneys  collected  by  the  city  as  the  amount,  of 
bonds  of  each  class  held  by  him  bear  to  the  total  amount  of  bonds 
issued  against  each  such  improvement,  less  the  sums  previously  paid  to 
him. 

Thus  be  Is  entitled  to  71.70  per  cent  of  the  amount  chargeable  to 
the  dty  with  respect  to  Glongh  avenue  Improvement  ($8,932.78), 
which  would  amount  to $  6,404  81 

And  to  10.46  per  cent  of  the  amount  collected  on  the  Tower  avenue 
improvement  ($35,270.89),  which  would  amount  to 3,689  34 

$10,094  15 
Less  previously  received  by  him  on  both  series  of  bonds 8,337  50 

$  1,756  65 
Adding  Interest  at  6  per  cent  from  July  2,  1902,  to  date  of  decree, 
March  5,  1904 177  86 

Making  a  total $  1,934  01 

—being  over  $1,000  less  than  he  has  been  awarded  by  the  decree.  We 
should,  of  course,  decree  for  any  assessment  collected  by  the  county 
if  the  moneys  so  collected  had  been  traced  into  the  hands  of  the  city 
treasurer ;  but  the  finding  of  the  decree,  stipulated  to  be  correct  as  to 
facts,  is  to  the  contrary. 
The  decree  must  therefore  be  affirmed. 


(135  Fed,  25.) 

THOMAS  CHINA  CO.  v.  C.  W.  RAYMOND  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    February  7,  1905.) 

NO.  1342. 

1.  Salb— Brbaoh  OF  Wabbantt— Remedy  of  Pttbohaseb. 

Where  a  purchaser  of  machinery  which  does  not  comply  with  the  con- 
tract of  sale  retains  and  uses  the  same,  he  loses  the  right  to  rescind,  and 
his  only  remedy  Is  the  recovery  of  damages  for  the  breach  of  warranty, 
either  by  direct  action,  or  by  way  of  counterclaim  in  an  action  by  the 
seller  to  recover  the  purchase  price. 

Z  Same— CoNSTBTTCTiON  of  Contbaot. 

In  a  contract  for  a  sale  of  machinery,  containing  a  general  warranty 
of  Its  fitness  for  the  purpose  intended,  a  further  agreement  by  the  seller 
to  replace  any  part  breaking  from  defective  material  or  Improper  work- 
manship provides  a  cumulative  remedy  only,  and,  in  case  parts  of  the 
machinery  prove  defective  or  break,  the  purchaser  has  the  right  to  rem- 
edy the  defects,  or  procure  new  parts  from"  other  manufacturers,  and  re- 
cover the  reasonable  cost  and  expense  thereof  from  the  seller  under  his 
general  warranty. 

3.  Same— Acnoiv  to  Recover  Pbice— Defenses. 

In  an  action  for  the  price  of  machinery  which  has  been  accepted,  re- 
tained, and  used  by  the  purchaser.  It  is  not  necessary  to  allege  or  prove 
compliance  with  a  provision  of  the  contract  requiring  the  seller  to  submit 
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the  drawings  and  plana  to  an  agent  <^  the  purchaser  tor  approval  befbre 
the  machinery  was  built. 

4.  Same— Construction  or  Contract. 

Where  a  contract  to  furnish  for  the  equipment  of  a  pottery  "machhiery 
as  follows'*  enumerated  among  other  articles  kiln  doors,  such  doors  are 
♦•machinery,"  for  the  purposes  of  the  contract,  and  of  a  requirement  there- 
in that  the  plans  and  drawings  of  the  machines  should  be  submitted  to 
and  approved  by  an  agent  of  the  purchaser  before  they  were  built;  and 
the  purchaser  cannot  complain  that  the  doors  made  were  too  light  or  of 
improper  design,  where  they  were  made  In  accordance  with  plans  and 
drawings  so  approved. 

5.  Same— Action  FOR  Purchase  Price— Counterculim. 

Defendant,  having  contracted  for  certain  machinery  to  be  built  by  plain- 
tiff, wrote  for  the  blue  prints  showing  the  size  and  dimensions  of  tHe 
machines,  from  which  to  build  the  foundations,  and  they  were  furnished. 
Heldy  in  an  action  to  recover  the  purchase  price,  that  defendant  was  en- 
titled to  plead  and  prove  as  a  counterclaim  that  the  machines  sent  did 
not  correspond  in  dimensions  to  such  blue  prints,  and  that  additional  ex- 
pense was  incurred  in  rebuilding  the  foundations,  providing  it  was  shown 
that  plaintiff  knew  the  purpose  for  which  the  blue  prints  were  wanted. 

0.  Appeal— Reversal— Error  Preventing  Recovery  of  Nominal  Damages. 
A  judgment  is  not  reversible  because  of  an  erroneous  construction  of  a 
contract  by  the  court  in  its  instructions,  by  which  a  party  was  denied  the 
right  to  recover  damages  for  a  breach,  where,  under  the  evidence,  only 
nominal  damages  would  have  been  recoverable. 

7.  Same— Review— Objections  to  Evidence. 

To  entitle  a  party  to  review  a  ruling  overruling  objections  to  the  ad- 
mission of  evidence,  the  grounds  of  such  objections  must  have  been 
stated. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Ohio. 

Billingsley,  Clark  &  De  Ford,  for  plaintiff  in  error. 

Carr,  Stearns  &  Chamberlain,  for  defendant  in  error. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit 
Judges. 

SEVERENS,  Circuit  Judge.  This  is  a  suit  brought  by  the  de- 
fendant in  error,  by  petition,  to  recover  from  the  plaintiff  in  error 
the  unpaid  balance,  amounting  to  $2,107,  of  the  purchase  price  of 
certain  machinery  used  in  the  manufacture  of  pottery.  The  an- 
swer admitted  the  contract  of  sale,  but  denied  the  performance  of 
the  conditions  to  be  performed  by  the  plaintiff  in  the  court  below, 
and  a  cross-petition  was  filed  by  the  defendant  in  that  court  to 
establish  a  counterclaim  against  the  plaintiff  for  damages  alleged 
to  have  been  sustained  by  the  defendant  in  consequence  of  specified 
breaches  of  the  contract  by  the  plaintiff.  By  the  verdict  of  the 
jury,  the  defendant  appears  to  have  established  at  the  trial  a  coun- 
terclaim in  the  sum  of  $696.92,  and  the  plaintiff  to  have  established 
its  claim  to  the  unpaid  balance  of  the  purchase  price  stated  in  the 
contract,  and  the  sum  of  $193.56  for  extras,  less  the  amount  allowed 
upon  the  counterclaim.  Judgment  for  the  plaintiff  was  entered 
accordingly.  The  defendant,  not  being  satisfied  with  this  result, 
brings  the  case  here,  alleging  errors  in  the  rulings  of  the  court  upon 
the  trial. 
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The  stipulations  of  the  contract  upon  which  the  main  questions 
of  the  controversy  arise  are  as  follows: 

"It  )8  understood  that  your  Mr.  Barker  will  examine  and  O.  K.  the  draw- 
ings of  any  of  the  machines  we  may  submit  to  him  before  we  build  the  same. 

"Ship  as  required  within  ninety  days. 

"We  guarantee  the  above  machinery  to  be  of  modem  design;  to  be  con- 
structed throughout  of  the  best  materials,  and  to  be  machine  finished  accord- 
ing to  the  very  latest  standard,  with  all  parts  made  from  jigs  and  templates 
and  interchangeable,  and  all  the  important  adjustment  finished  to  microm- 
eter sizes.  We  agree  to  replace  f.  o.  b.  cars,  Dayton,  Ohio,  free  of  charge, 
any  parts  breaking  from  defective  material  or  improper  workmanship.  We 
guarantee  the  above  machinery  to  perform  in  a  proper  manner  all  of  the 
duties  that  are  customarily  required  of  machines  and  machinery  of  this  class 
and  character  and  built  for  this  purpose. 

"All  agreements  are  contingent  upon  strikes,  accidents,  delays  of  carriers 
and  other  causes  b^ond  our  control." 

1.  It  is  complained  that  the  court  instructed  the  jury  that  they 
might  find  a  verdict  for  the  balance  appearing  to  be  due  upon  the 
contract.  It  is  apparent  from  an  examination  of  the  instructions 
that  what  the  court  meant  was  that  the  jury  might  take  that  as  the 
starting  point,  for  the  court  proceeds  to  state  the  conditions  upon 
which  the  jury  might  allow  the  defendant  reductions  under  its 
counterclaim.  We  see  no  objection  to  submitting  the  case  in  this 
way.  The  defendant  had  received  and  kept  and  used  the  ma- 
chinery upon  the  footing  of  the  contract,  and  had  at  no  time 
claimed  the  right  to  rescind,  or  oflFered  to  return  the  machinery. 
The  right  to  rescind  had  been  lost  by  the  defendant.  The  remedies 
of  the  buyer  of  machinery  on  a  contract  such  as  this,  upon  dis- 
covering its  defects,  were  stated  by  Judge  Lurton,  in  delivering 
the  opinion  of  this  court  in  Dodsworth  v.  Hercules  Iron  Works, 
66  Fed.  483,  488,  13  C.  C.  A.  662.  as  follows : 

"The  first  was  to  reject,  and  give  notice  of  their  determination  to  the  ven- 
dor. This  course,  if  adhered  to,  would  have  entitled  them  to  sue  for  a  return 
of  purchase  money,  and  such  otha:  damages  as  they  had  sustained  by  the 
failure  of  the  vendor  to  furnish  them  the  machinery  according  to  the  con- 
tract If  the  machinery  had  not  been  removed  by  the  plaintift  upon  notice 
of  rejection,  then  the  defendants  might  have  removed  and  stored  it,  subject  to 
the  risk  of  the  seller,  or,  if  suffered  to  remain,  they  might  have  recover^ 
storage.  The  second  remedy  open  to  defendants  was  to  accept  the  machinery 
and  bring  an  action  for  breach  of  the  warranty  in  the  contract  The  third 
remedy,  having  paid  but  part  of  the  price,  was  to  set  off  by  way  of  counter- 
claim, when  sued  by  the  buyer  for  the  balance  due,  the  damages  sustained  by 
the  failure  of  the  machinery  to  comply  with  the  contract  Benj.  Sales  (Cor- 
bin's  Ed.)  §■  1348.  The  right  of  rejection  was  lost  by  the  long-continued  use 
of  the  machinery,  which  use  was  utterly  inconsistent  with  a  purpose  to  resort 
to  the  first  remedy  which  was  open  to  them,  and  consistent  only  with  a  claim 
of  title  and  ownership.    Id.  S  1356." 

And  see  Lyon  v.  Bertram,  20  How.  149,  15  L.  Ed.  847 ;  German 
Savings  Inst.  v.  De  La  Vergne  Refrig.  Mach.  Co.,  70  Fed.  146,  17 
C.  C.  A.  34.  The  third  of  these  remedies  is  that  pursued  by  the 
defendant  in  this  action. 

2.  The  court  construed  to  the  jury  the  above-stated  stipulation 
in  the  guaranty  of  the  plaintiff,  "We  agree  to  replace  f.  o.  b.  cars, 
Dayton,  Ohio,  free  of  charge,  any  parts  breaking  from  defective 
material  or  improper  workmanship,"  as  intending  to  provide  that 
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the  only  remedy  the  buyer  should  have  in  case  of  such  breakage 
would  be  to  notify  the  seller,  and  have  it  replaced  by  the  latter; 
and  the  court  put  the  matter  in  this  way,  as  if  it  answered  the  claim 
of  the  defendant  that  certain  articles  furnished  "were  of  such  im- 
perfect design,  material,  and  construction  as  to  be  not  only  worth- 
less, but  dangerous."  In  this  we  think  the  court  erred.  To  begin 
with,  the  defects  complained  of  were  other  and  larger  than  those 
covered  by  this  limited  stipulation  relative  to  breakage.  It  was 
claimed  that  these  articles  were  of  faulty  design,  and  that  they 
were  within  the  terms  of  the  general  guaranty  contained  in  the 
following  words: 

"We  guarantee  the  above  machinery  to  perform  in  a  proi>er  manner  all  of 
tbe  duties  that  are  customarily  required  of  maeliines  and  macliinery  of  this 
class  and  character  and  built  for  this  purpose." 

The  facts  that  the  parts  were  broken  and  might  be  replaced 
would  not,  as  the  court  seems  to  have  supposed,  have  displaced 
the  more  fundamental  grounds  of  objection.  For  broken  parts 
might  have  been  replaced  without  fulfilling  the  guaranty.  More- 
over, the  court  was  in  error  in  holding  that  the  promise  to  replace 
broken  parts  bound  the  purchaser  to  resort  to  that  means  of  rem- 
edy. The  view  generally  taken  of  such  a  stipulation  is  that  it  is  a 
cumulative  promise,  and  gives  the  purchaser  a  special  privilege  in 
addition  to  such  rights  as  he  may  have  under  the  general  war- 
ranty, which  he  may  exercise,  or  not,  as  he  may  see  fit.  Douglass 
Axle  Mfg.  Co.  V.  Gardner,  10  Cush.  88 ;  Seigworth  v.  Leff el  et  al., 
76  Pa.  476;  Park  v.  Richardson,  81  Wis.  399,  61  N.  W.  572;  Mc- 
Cormick  v.  Dunville,  36  Iowa,  646 ;  Hefner  v.  Haynes  (Iowa)  67  N.  W. 
421 ;  24  Ency.  of  Law  (2d  Ed.)  1158,  1159 ;  Kemp  v.  Freeman,  42 
111.  App.  500 ;  Moore  v.  Emerson,  63  Mo.  App.  137. 

It  follows  that  the  defendant,  in  case  the  parts  of  the  machinery 
were  broken  or  proved  defective,  might  resort  to  other  manufac- 
turers to  remedy  the  defects  by  supplying  new  parts.  It  might 
better  fulfill  its  requirements  in  that  way  than  by  going  back  to 
the  party  who  had  originally  furnished  the  defective  machinery. 
Beyond  doubt,  it  is  ordinarily  the  right  of  a  purchaser  of  warranted 
machinery  which  has  been  put  into  his  works  for  continuous  opera- 
tion, but  proves  inadequate  for  use  by  reason  of  defects  warranted 
against,  to  take  any  reasonably  prudent  and  sufficient  means  to 
supply  the  defects ;  and,  if  he  acts  in  good  faith,  he  is  entitled  to 
charge  the  warrantor  with  the  cost  thereof.  This  rule  applies  to 
the  case  at  bar.  The  defendant  was  therefore  entitled  to  prove 
under  the  counterclaim  that  such  defects  appeared;  that  it  took 
proper  measures  to  remedy  them,  and  at  what  fair  cost.  Benjamin 
V.  Hillard,  23  How.  149,  16  L.  Ed.  618 :  Marsh  v.  McPherson,  105 
U.  S.  709,  26  L.  Ed.  1129;  Bixby  v.  Normal  School  Association 
(Iowa,  1899)  98  N.  W.  234;  Wood's  Mayne  on  Damages,  160;  Cut- 
ler V.  Close,  5  Car.  &  Payne,  337,  per  Tindal,  C.  J. 

Such  cases  are  illustrations  of  the  general  rule  stated  by  the 
Lord  Justices  in  the  Court  of  Appeal.  Le  Blanche  v.  London  & 
Northwestern  Ry.  Co.,  1  Com.  PI.  Div.  286.  "I  agree,"  said  James, 
L.  J.,  "that  the  general  rule  is  that  a  person  with  whom  a  con- 
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tract  has  been  broken  has  a  right  to  fulfill  that  contract  for  himself 
as  neariy  as  may  be;  but  he  cannot  do  this  unreasonably  or  op- 
pressively, as  regards  the  other  party,  or  extravagantly."  To  the 
same  effect  is  the  statement  of  Mellish,  L.  J.  Bagallay,  L.  J.,  pre- 
ferred the  following  statement: 

"If  the  party  bound  to  perform  a  contract  does  not  perform  it,  tbe  other 
party  may  do  so  for  him  as  reasonably  near  as  may  be,  and  charge  him  for 
the  reasonable  expense  Incurred  In  so  doing."* 

Probably  there  should  be  a  proviso  that  the  expenses  be  not 
greater  than  the  loss  which  the  party  incurring  them  would  other- 
wise incur,  unless  this  proviso  is  implied  in  the  language  quoted. 

3.  It  is  contended  that,  as  the  petition  states  that  the  drawings 
and  plans  for  the  machinery  were  submitted  to  and  approved  by 
the  defendant's  agent  Harker,  and  that  this  was  not  proved,  the 
plaintiff  could  not  recover.  But  this  was  an  objection  to  receiving 
the  machinery,  and  was  not  available  in  defense  of  a  suit  brought  to 
recover  the  price  of  the  property  which  had  been  received  and  used 
by  the  defendant.  It  was  not  material  to  be  alleged,  or,  if  alleged, 
to  be  proved. 

4.  It  is  further  objected  that  the  court  erred  in  saying  to  the 
jury  that  if  they  found  that  the  plans  of  the  kiln  doors,  which  were 
claimed  to  be  defective,  were  approved  by  him  (Harker),  the  de- 
fendant could  not  now  complain  that  the  doors  were  too  light  or 
were  of  improper  design.  This  objection  is  supported  by  the  con- 
tention that  Harker  was  not  the  agent  of  the  defendant,  and,  fur- 
ther, that  the  kiln  doors  were  not  a  part  of  the  machinery.  But 
the  proposition  of  the  plaintiff  which  was  accepted  by  the  de- 
fendant states  that  "it  is  understood  that  your  Mr.  Harker  will 
examine  and  O.  K.  the  drawings  of  any  of  the  machines  we  may 
submit  him  before  we  build  the  same" ;  and  while  it  might  be  that, 
in  the  common  meaning  of  the  words,  "kiln  doors"  would  not  be 
classed  as  "machinery,"  yet  the  contract  in  this  case  treats  them  as 
such.  The  proposition  of  the  plaintiff  was,  "For  and  in  considera- 
tion of  the  hereinafter-named  amount,  we  propose  to  furnish  you 
in  good  shippin^^  order,  machinery  as  follows:  f.  o.  b.,  Lisbon, 
Ohio,"  and  the  kiln  doors  were  enumerated  thereunder.  The  court 
did  not  err  in  treating  these  facts  as  settled  by  the  contract.  So, 
in  regard  to  the  form  and  dimensions  of  the  kiln  doors,  if  the 
drawings  thereof  were  submitted  to  and  approved  by  Harker,  and 
were  constructed  according  to  the  drawings,  the  defendant  cannot 
now  be  heard  to  complain. 

6.  The  defendant  offered  to  prove  that  while  the  plaintiff  was 
getting  the  machinery  ready  the  defendant  was  engaged  in  pre-* 
paring  the  foundations  for  it,  and  sent  to  the  plaintiff  a  request 
for  blue  -prints  describing  the  form  and  dimensions  of  the  machin- 
ery ;  that  the  plaintiff  sent  them,  and  the  defendant  built  the  foun- 
dations of  masonry  corresponding  therewith  ;  that,  with  respect  to 
some  of  the  machines,  they  did  not  correspond  with  the  blue, 
prints,  and  it  became  necessary  for  the  defendant  to  change  the 
foundations  to  conform  with  the  machines.  This  proof  was  re- 
jected; the  court  being  of  opinion  that  the  contract  did  not  require 
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the  plaintiff  to  furnish  blue  prints  to  the  defendant,  that  they  were 
for  the  use  of  its  own  workmen,  and  that,  it  being  a  matter  inde- 
pendent of  the  contract,  it  was  not  a  proper  matter  for  a  counter- 
claim in  a  suit  upon  the  contract.  But  it  was  a  matter  arising 
during  the  execution  of  the  contract,  and  intimately  related  to  it. 
If  the  circumstances  were  such  as  to  impose  a  legal  liability  upon 
the  plaintiff  for  misleading  the  defendant  to  its  prejudice,  we  think 
that,  upon  the  broad  principles  on  which  the  privilege  of  asserting 
a  counterclaim  rests,  the  defendant  should  have  been  permitted  to 
prove  this  claim.  The  plaintiff  raised  no  objection  on  legal 
grounds  to  this  item  of  counterclaim,  but  in  its  reply  denied  5ie 
existence  of  it.  It  would  seem  the  plaintiff  must  have  known  that 
the  defendant  would  prepare  the  foundations  for  the  machinery, 
and  we  think  there  was  enough  in  the  evidence  from  which  the 
jury  might  reasonably  have  found  that  the  plaintiff  knew  that  the 
blue  prints  were  wanted  for  that  purpose.  If  the  plaintiff  had 
such  Icnowledge,  and  furnished  the  blue  prints  to  show  the  dimen- 
sions of  the  machinery  it  would  put  in,  and  the  defendant  relied 
upon  being  supplied  with  machinery  of  the  dimensions  specified, 
and  was  prejudiced  by  its  not  being  of  such  dimensions,  the  plain- 
tiff would  be  liable  therefor.  It  amounted  to  a  supplementary 
agreement  on  the  part  of  the  plaintiff  by  which  the  particular 
dimensions  of  the  machinery  which  had  not  been  expressly  defined 
in  the  contract  were  made  certain.  If  the  plaintiff  did  not  know, 
and  is  not  chargeable  with  knowledge  because  he  ought  to  have 
known,  that  the  blue  prints  were  requested  for  the  purpose  of 
enabling  the  defendant  to  properly  construct  the  masonry,  the 
result  would  be  different.  It  would  not  be  chargeable  with  con- 
sequences which  it  could  not  foresee.  We  are  therefore  of  opinion 
that  the  evidence  should  have  been  received,  and  its  bearing  and 
limitations  explained  to  the  jury. 

6.  Damages  were  also  claimed  by  the  defendant  upon  the  ground 
that  the  machinery  was  not  shipped  within  the  time  agreed,  which 
was  within  90  days,  "as  required."  The  defendant  called  for  the 
machinery  July  23,  1901,  which  was  90  davs  after  the  date  of  the 
contract.  But  it  was  not  all  shipped  until  some  time  in  October 
following.  The  court  instructed  the  jury  that  this  provision  meant 
"as  required"  by  the  needs  of  the  purchaser,  and  not  as  called  for 
by  it.  We  more  than  doubt  whether  this  is  the  proper  construc- 
tion of  that  term  of  the  contract.  But  as  no  competent  evidence 
was  given  of  the  damages  resulting  from  its  nondelivery,  the  de- 
fendant was  not  entitled  to  recover  any,  and  the  error  of  the  court 
•proves  harmless.  Evidence  was  given  that  the  plant  cost  $80,000, 
and  that  certain  of  the  machines  had  a  capacity  for  production 
stated.  But  these  data  were  not  sufficient  to  prove  the  rental  value 
of  the  plant  or  of  a  machine,  or  the  earning  value  of  either.  Coun- 
sel for  defendant  insists  that  it  was  entitled  at  least  to  nominal 
damages.  But  such  a  recovery  would  establish  no  right  surviving 
the  purposes  of  the  suit — as,  for  instance,  a  right  pertaining  to  the 
title  to  property — or  determine  a  question  of  costs,  and  the  claim 
to  damages  falls  under  the  maxim,  **De  minimis  non  curat  lex." 
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Haven  v.  Beilder  Mfg.  Co.,  40  Mich.  286;   Lewis  v.  Flint  &  P.  M. 
R.  Co,,  56  Mich.  638,  23  N.  W.  469,  13  Cyc.  20. 

7.  The  plaintiff  called  as  a  witness  one  Jester,  who  testified  that 
he  was  "erecting  engineer"  for  the  plaintiff;  that  he  was  a  partici- 
pant in  the  preparation  of  the  contract,  and  knew  what  articles 
were  delivered  under  it,  and  their  qualities,  dimensions,  and  the 
circumstances  of  their  delivery  and  erection;  that  the  machinery 
was  built  in  conformity  with  the  specifications  of  the  contract; 
and  that  there  was  no  "departure  from  the  contract  at  all." 
Then,  on  cross-examination,  he  was  asked  whether,  on  an  occa- 
sion identified  as  a  visit  to  a  machine  shop,  he  did  not  say  "to  the 
man  in  charge  that  the  machinery  furnished  to  the  Thomas  China 
Company  was  too  light."  The  question  was  objected  to,  but  no 
ground  for  the  objection  was  stated.  The  court  sustained  the  ob- 
jection, but  did  not  assign  its  reasons.  Counsel  for  defendant  ex- 
cepted to  the  ruling,  stating  that  he  expected  the  witness  to  answer 
in  the  affirmative.  This  ruling  is  now  supported  upon  the  grounds 
that  the  witness  could  not  bind  the  plaintiff  by  such  a  declaration, 
and  that  it  was  not  an  impeaching  question,  because  his  testimony 
in  chief  related  only  to  the  conformity  of  the  machinery  with  the 
specifications  of  the  contract:  It  should  be  admitted  that  the  sup- 
posed declaration  would  not  bind  the  plaintiff,  but  the  defendant 
contends  the  question  was  competent  for  the  purpose  of  impeach- 
ing the  witness.  It  is  not  clear  whether  the  second  question  of 
counsel  was  intended  to  inquire  whether  the  plaintiff  had  fully 
conformed  to  the  contract,  or  only  as  regarded  the  specifications. 
If  the  latter,  the  court  did  not  err.  Error  should  clearly  appear, 
in  order  to  warrant  a  reversal  of  the  judgment  by  reason  of  it,  and 
upon  this  point  there  is  no  certain  ground. 

8.  Counsel  for  the  plaintiff  proposed  to  the  witness  Schroll  this 
question : 

"State  whether  or  not  the  machine  which  you  finally  delivered  to  the  Thom- 
as China  Company  was  mannfactured  and  turned  out  as  quickly  as  it  could 
be  done  in  view  of  the  strike?" 

This  was  objected  to,  but  no  ground  was  stated  for  the  objection. 
The  objection  was  overruled,  and  the  defendant  excepted.  The 
witness  answered  that  it  was.  The  matter  was  relevant  to  the  is- 
sue, and,  if  counsel  intended  to  save  their  objection,  they  were 
bound  to  assign  their  reasons  for  it,  so  that  the  court  might  pass 
upon  them.    This  is  the  well-settled  rule. 

There  are  one  or  two  minor  questions  raised,  but  not  very 
clearly  presented.  As  they  may  not  arise  upon  another  trial,  wf 
will  pass  them. 

The  judgment  must  be  reversed,  with  costs,  and  with  a  direction 
to  award  a  new  trial. 
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(134  Fed.  782.) 

MAHON  V.  ROYAL  UNION  MUT.  LIFE  INS.  CO.  OF  DBS  MOINES,  IOWA. 

(Circuit  Court  of  Appeals,  Third  Circuit    January  23,  1905.) 

No.  41. 

INSUBANCE — ISSUANCX  OF  POLICT — ^FbAUD. 

Decedent's  application  for  Insurance  In  the  EL  Company  having  been 
declined,  such  company's  agents  applied  to  defendant's  agent  for  a 
policy  on  decedent's  life,  and  were  furnished  with  an  application,  which 
they  filled  up  and  signed  without  notice  to  or  authority  from  deceased, 
and  procured  the  physician  to  copy  therein  the  medical  ezaminatioQ 
and  certificate  which  he  had  previously  made  on  the  rejected  applica- 
tion, whereupon  such  agents  delivered  the  application  to  defendant's 
agent,  who  had  no  notice  of  the  manner  in  which  it  was  prepared,  on 
which  defendant  issued  a  policy,  which  was  delivered  to  deceased's 
wife,  who  paid  therefor,  believing  it  to  be  the  policy  applied  for  in  the 
B.  Company.  Held,  that  the  B.  Company's  agents  in  such  transaction 
acted  simply  as  brokers,  and  not  as  defendant's  agents,  and  that  defend- 
ant was  therefore  not  liable  on  the  policy. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Middle 
District  of  Pennsylvania. 

J.  W.  Gillespie  and  Geo.  B.  Reimensnyder,  for  plaintiff  in  error. 
W.  H.  M.  Oram,  for  defendant  in  error. 

Before  ACHESON,  DALLAS,  and  GRAY,  Circuit  Judges. 

ACHESON,  Circuit  Judge.  This  was  an  action  by  Kate  L.  Ma- 
hon  against  the  Royal  Union  Mutual  Life  Insurance  Company  of 
Des  Moines,  Iowa,  upon  a  policy  of  insurance  dated  December  12, 
1901,  on  the  life  of  Peter  A.  Mahon,  for  the  sum  of  $5,000,  payable 
to  the  wife  of  the  insured,  Kate  L.  Mahon,  the  plaintiff.  At  the 
close  of  the  trial,  after  all  the  evidence  was  in,  the  court  below  gave 
a  positive  direction  to  the  jury  to  render  a  verdict  for  the  defendant, 
which  was  done,  and  subsequently  judgment  was  entered  for  the 
defendant  on  the  verdict.  The  plaintiff  excepted *to  the  instruction 
of  the  court  that  the  jury  find  for  the  defendant,  and  this  instruc- 
tion is  the  subject  of  an  assignment  of  error.  We  will,  in  the  first 
instance,  consider  this  assignment,  for,  if  the  peremptory  instruc- 
tion to  the  jury  to  render  a  verdict  in  favor  of  defendant  was  right; 
the  other  assignments  become  immaterial  and  need  not  be  consid- 
ered. 

The  case  is  an  extraordinary  one.  It  appears  from  the  evidence 
on  the  part  of  the  plaintiff  that  neither  her  husband  (Peter  A.  Ma- 
hon) nor  the  plaintiff  herself  intended  to  insure  his  life  in  the  de- 
fendant company,  and  that  neither  of  them  at  the  time  knew  that 
an  application  to  that  company  was  made,  or  a  policy  was  issued 
by  it.  The  plaintiff  testified  that,  acting  on  behalf  of  her  husband, 
she  signed  an  application  to  the  Equitable  Life  Insurance  Company 
of  Iowa  for  insurance  in  that  company  for  $5,000  on  his  life,  and 
that  when  Mr.  Latham,  the  local  agent  of  the  last-named  company, 
delivered  to  her  the  policy  in  suit,  and  she  gave  him  her  check  for 
the  premium,  she  believed  it  was  the  policy  of  the  Equitable  Life 
Insurance  Company,  and  did  not  discover  it  was  the  policy  of  the 
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defendant  company  until  five  or  six  months  afterwards — about  the 
time  her  husband  died.  Other  evidence  on  the  part  of  the  plain- 
tiff disclosed  the  following  facts:  H.  Chauncey  Clark  was  the 
general  agent  at  Philadelphia  of  the  Equitable  Life  Insurance  Com- 
pany of  Iowa,  and  Charles  Latham  was  the  local  agent  of  that 
company  at  Shamokin,  Pa.,  where  the  Mahons  lived.  Through 
these  agents  the  application  was  made  on  or  about  December  6, 
1901,  to  the  Equitable  Life  Insurance  Company,  for  $5,000  insurance 
on  the  life  of  Mahon;  but  the  application  was  declined  by  letter 
addressed  to  Clark  for  the  assigned  reason  that  the  company  was 
already  carrying  as  much  insurance  on  Mahon's  life  as  it  cared  to 
do.  Clark  then  asked  Charles  W.  McCue,  Jr.,  the  general  agent 
at  Philadelphia  of  the  Royal  Union  Mutual  Life  Insurance  Com- 
pany (the  defendant  company),  whether  his  company  would  issue 
a  policy  on  Mahon's  life  for  $5,000.  McCue  gave  Clark  a  blank  appli- 
cation of  the  defendant  company.  This  blank  application  Clark  him- 
self filled  up  by  copying  from  an  application  which  Mahon  had 
made  about  a  year  before  to  the  Equitable  Life  Insurance  Company. 
He  then  sent  to  Latham  the  application  thus  filled  in,  and  which 
had  on  it  what  purported  to  be  the  signature  of  Peter  A.  Mahon, 
and  also  his  purported  signature  on  the  attached  blank  medical  cer- 
tificate, with  instruction  to  Latham  to  have  Dr.  Dreher  fill  up  the 
medical  certificate  by  copying  therein  the  contents  of  the  medical 
certificate,  then  about  a  year  old,  which  was  attached  to  the  old 
application  to  the  Equitable  Company.  This  instruction  was  car- 
ried out  by  Latham,  and  the  medical  certificate  was  thus  filled  up 
by  Dr.  Dreher,  and  was  signed  by  him.  Dr.  Dreher  made  no  ex- 
amination of  Mahon.  Mahon  did  not  sign  either  the  application  to 
the  defendant  company  or  the  attached  medical  certificate.  Latham 
returned  the  application  and  medical  certificate  to  Clark,  who  hand- 
ed them  to  McCue.  The  defendant  company  accepted  the  applica- 
tion, and  sent  its  policy  in  suit  to  McCue,  who,  by  direction  of  Clark 
transmitted  it  to  Latham  for  delivery.  Latham  delivered  the  policy 
to  Mrs.  Mahon,  and  sent  her  check  for  the  premium  to  Clark,  who 
settle'd  with  McCue  for  the  premium  due  the  defendant  company. 

Upon  the  evidence  upon  the  part  of  the  plaintiff  it  is  plain  that 
a  valid  contract  of  insurance  upon  the  life  of  Peter  A.  Mahon  was 
not  entered  into  by  the  defendant  company.  Neither  Mahon  nor 
his  wife  intended  to  insure  his  life  in  the  defendant  company,  and 
they  made  no  application  to  it.  The  application  they  made  was  to 
the  Equitable  Life  Insurance  Company;  and,  according  to  the 
plaintiff's  testimony,  when  the  policy  in  suit  was  delivered  to  her, 
it  was  received  as  the  policy  of  the  Equitable  Company.  Mahon 
did  not  sign  the  application  to  the  defendant  company  nor  the  at- 
tached medical  certificate,  and  he  did  not  authorize  any  one  to  sign 
his  name  to  either  of  these  papers.  The  defendant  company  was 
induced  to  issue  its  policy  in  suit  by  means  of  a  deception  practiced 
upon  it.  The  application  for  the  policy  and  the  accompanying 
medical  certificate  were  fabricated.  Assuming  the  good  faith  of 
Mr.  and  Mrs.  Mahon,  still  it  must  be  said  that  those  who  undertook 
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to  act  for  them  in  procuring  this  policy  of  insurance  perpetrated 
upon  the  defendant  company  a  fraud,  which  precludes  a  recovery. 

It  is,  indeed,  earnestly  contended  on  behalf  of  the  plaintiff  in 
error  that  the  defendant  company  is  estopped  from  denying  its  lia- 
bility for  the  reason  that  the  fraud  was  perpetrated  solely  by  its 
own  agents,  without  the  participation  of  the  insured  or  his  bene- 
ficiary. But  this  argument  rests  upon  false  premises.  The  prop- 
osition urged  is  without  any  support  in  the  evidence.  No  agent 
of  the  defendant  company  was  concerned  in  the  fraud.  The  proof 
is  that  neither  Clark  nor  Latham  was  agent  of  the  defendant  com- 
pany. It  is  shown  that  in  soliciting  the  insurance  Clark  acted  as 
a  mere  broker  for  the  person  to  be  insured.  The  evidence  entirely 
fails  to  show  that  McCue  was  a  party  to  the  fraud,  or  cognizant  of 
it.  The  evidence  is  quite  convincing  that  McCue  was  ignorant  of, 
and  had  no  reason  to  suspect,  the  manner  in  which  the  application 
and  medical  certificate  were  prepared  and  executed. 

Under  the  uncontradicted  evidence  the  court  was  right  in  giving 
a  binding  instruction  in  favor  of  the  defendant,  and  accordingly  its 
judgment  is  affirmed. 


(184  Fed.  734.) 

UNITED  STATES  FIDELITY  &  GUARANTY  CO.  v.  HAMPTON  et  aJ. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    January  24,  1905.) 

NO.  1,411. 

Kbbob— Review— Findings  of  Fact. 

Findings  of  fact  by  a  consent  referee  are  not  reviewable  ou  a  writ 
of  error  further  than  to  ascertain  if  they  are  sufficient  to  warrant  the 
Judgment  of  the  court 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Florida. 

Francis  P.  Fleming  and  Francis  P.  Fleming,  Jr.,  for  plaintiff  in  er- 
ror. 

Wm.  Wade  Hampton  and  Duncan  Upshaw  Fletcher,  for  defendants 
in  error. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

PER  CURIAM.  The  findings  of  fact  by  the  consent  referee  are 
not  reviewable  on  this  writ  further  than  to  ascertain  if  they  are  suf- 
ficient to  warrant  the  judgment.  The  waiver  of  the  six  months  limita- 
tion in  which  to  bring  suit  was  sufficiently  pleaded,  and,  we  suppose, 
proved.     We  find  no  error  in  the  record. 

The  judgment  of  the  Circuit  Court  is  affirmed. 
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(134  Fed.  735.) 

BROWN  V.  HUNTINGTON  PIANO  CO. 

(Circuit  Ooart  of  Appeals,  Second  Circuit    December  6,  1904.) 

1.  Patents— iNVENciON— Music  Desks  fob  Pianos. 

The  Brown  patent.  No.  468,077,  for  Improvements  in  music  desks  for 
pianos,  consisting  of  mechanism  by  means  of  which  the  opening  and 
closing  of  the  fall-board  automatically  opens  and  closes  the  music  desk, 
and  when  open  locks  It  In  position  for  use,  was  not  anticipated,  and, 
while  of  narrow  scope,  and  entitled  only  to  a  construction  which  limits 
Its  claims  to  the  paitlcular  mechanism  described,  covers  a  device  both 
simple  and  effective,  and  discloses  patentable  invention.  Claims  1  and  2 
also  held  infringed. 

2.  Same — Patentable  Novelty — Simplifting  Complicated  Mechanism. 

Patentable  novelty  may  be  found  In  an  Improvement  which  simplifies 
a  complicated  train  of  mechanism  by  eliminating  some  of  Its  elements, 
with  the  result  that  defects  due  to  the  presence  of  those  elements  are 
done  away  with. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Connecticut. 
For  opinion  below,  see  131  Fed.  273. 

This  cause  comes  here  upon  appeal  from  a  decree  of  the  Circuit  Court,  Dis- 
trict of  Connecticut,  sustaining  United  States  patent  No.  468,077,  February  2, 
1892.  and  finding  infringement  of  Its  first  and  second  claims.  The  opinion  of 
the  Circuit  Court  is  reported  in  131  Ffed.  273.  To  show  more  fully  the  me- 
chanical combination  of  the  patent,  the  following  excerpts  from  the  testimony 
of  complalnanVs  expert  may  be  here  Inserted : 

**The  invention  relates  to  mechanism  for  opening  and  closing  the  music 
Aesk  of  an  upright  piano,  and  more  particularly  In  combining  with  a  music 
desk  and  fall-board  intervening  mechanism;  whereby  the  opening  and  closing 
of  the  fall-board  will  open  and  close  the  music  desk.  The  front  portion  of 
the  case  of  the  piano  above  the  keyboard,  which  normally  stands  In  a  ver- 
tical position,  is  hung  on  a  horizontal  axis  or  pivot  near  its  upper  edge,  so 
that  It  can  be  tilted  or  Inclined  from  the  normal  vertical  position  by  drawing 
its  lower  edge  forward,  and  in  such  Inclined  position  It  serves  as  the  back 
rest  for  sheets  of  music,  which  are  thus  supported  thereon  in  convenient  posi- 
tion for  the  person  playing  the  piano.  The  fall-board  Is  the  cover  of  the  keys 
of  the  piano  which  project  forward  horizontally  in  front  of  the  portion  of  the 
case  referred  to  above,  which  constitutes  the  music  desk.  The  fall-board  Is 
of  approximately  L-shape  in  cross-section,  and  is  hinged  to  the  frame  at  the 
angle  of  the  L,  and  stands,  when  closed,  with  one  branch  extending  vertically 
upwards  from  the  hinge  and  closing  the  space  in  the  case  at  the  rear  of  the 
keys,  and  with  the  other  branch  extending  forward  over  the  keys.  This 
longer  branch  is  made  In  two  sections,  connected  by  a  hinge,  so  that  in  open- 
ing the  piano,  the  supplemental  section  Is  first  turned  upward  and  rearward 
back  upon  the  main  section,  and  then  the  two  sections  together  are  turned 
rearward  on  the  hinge  at  the  angle  of  the  L,  so  that  what  was  formerly  the 
front  horizontal  branch  comes  to  the  vertical  position,  filling  or  closing  the 
space  in  the  case  at  the  rear  of  the  keys,  while  what  was  formerly  the  ver- 
tical branch  swings  backward  and  downward  Into  the  case.  ♦  ♦  ♦  There 
is  provided  an  Intervening  connection  between  the  fall-board  and  the  music 
desk,  such  that  when  the  fall-board  is  moved  to  open  position  the  lower  end 
of  the  music  desk  is  thrown  forward  to  bring  it  to  the  Inclined  position  for 
properly  supporting  the  music,  and  conversely  when  the  fall-board  Is  closed 
the  music  desk  is  permitted  to  return  to  its  vertical  position.  ♦  ♦  ♦  The 
intervening  connection  consists  of  a  lever  fulcrumed  to  the  case  at  the  rear  of 
the  fall-board,  the  fulcrum  of  the  lever  being  near  the  middle  of  Its  length 
and  near  the  level  of  the  upper  edge  of  the  vertical  portion  of  the  fall-board. 
The  upper  end  of  said  lever  rests  against  the  inner  face  of  the  music  desk 
near  its  lower  edge,  so  that  when  the  upper  arm  of  the  lever  Is  thrown  for- 
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ward  the  lower  edge  of  the  music  desk  will  he  pushed  forward  and  brought 
to  the  inclined  position  desired  for  supporting  the  music.  The  lower  arm  of 
the  lever  normally  hangs  downward  below  the  fulcrum,  extending  forward 
therefrom  in  the  space  at  the  rear  of  the  vertical  member  of  the  fall-board 
when  closed,  and  in  such  position*  that  when  the  fall-board  Is  opened  the  said 
vertical  member  in  turning  rearward  and  downward  to  ijie  horizontal  posi- 
tion will  engage  with  the  lower  arm  of  the  lever,  and  force  it  rearward,  and 
thus  cause  the  upper  end  of  the  lever  to  be  moved  forward  so  as  to  bring  the 
music  rest  to  the  inclined  position.  When  the  fall-board  is  fully  opened,  the 
rearwardly  extending  horizontal  portion  is  substantially  in  line  between  the 
hinge  of  the  fall-board  and  the  point  of  thrust  or  reaction  of  the  lever,  and 
thus  locks  the  lever  with  the  music  rest  in  inclined  position.  •  •  •  When 
the  piano  is  open,  the  pressure  of  the  music  desk  on  the  lever  holds  the  same 
pressed  against  the  rear  end  of  the  open  fall-board,  and  thus  takes  up  any  lost 
motion  that  there  might  be  in  the  fulcrum  of  the  lever,  and  prevents  any 
looseness  between  the  lever  and  the  music  desk  and  fall-board,  so  that  there 
Is  no  rattling  or  Jar  while  the  piano  is  open  and  in  use.** 
The  following  cuts  show  the  mechanism  quite  clearly : 
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The  two  clalmB  in  controversy  are : 

"(1)  In  a  piano,  the  combination,  with  the  case  provided  with  a  ledge,  of 
a  substantially  L-shaped  fall-board  plvotally  secured  near  its  base  within  the 
case  substantially  below  the  front  edge  of  the  ledge,  each  arm  or  portion  of 
the  board  being  adapted  to  pass  under  the  ledge  and  thereby  close  the  space 
between  the  ledge  and  the  keys  when  it  is  closed  or  open,  a  lever  pivotally 
secured  at  the  rear  of  the  fall-board,  with  its  lower  end  entirely  disconnected 
from  but  In  the  path  of  and  adapted  to  be  engaged  by  the  upper  portion  of 
the  fall-board  when  the  fall-board  is  opened,  and  a  music-desk  in  the  front  of 
the  case  adapted  to  be  operated  by  the  lever,  substantially  as  set  forth. 

"(2)  In  a  piano,  the  combination,  with  the  case,  of  a  substantially  L-shaped 
fall-board  pivotally  secured  therein  near  Its  base,  the  front  portion  of  the 
board  being  hinged,  and  adapted  to  be  folded  so  as  to  pass  under  the  ledge 
of  the  case  and  close  the  space  between  the  ledge  and  the  keys  whether  the 
fall-board  be  open  or  closed,  a  lever  pivotally  secured  at  the  rear  of  the  board, 
the  lower  end  of  which  is  inclined  and  projects  toward  the  board  and  is 
adapted  to  be  engaged  by  and  forced  back  by  the  upper  portion  of  the  fall- 
board,  said  upper  portion  of  the  board  being  in  a  straight  line  between  the 
end  of  the  lever  and  the  hinge  of  the  board,  whereby  the  lever  is  locked  in 
its  rear  position,  and  a  music-desk  in  the  front  of  the  case  adapted  to  be 
operated  by  the  lever,  substantially  as  set  forth." 

Odin  Roberts,  for  appellant. 
Louis  W.  Southgate,  for  appellee. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges. 
67  C.C.A.— 41  ^  -  T 
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LACOMBE,  Circuit  Judge  (after  stating  the  facts).  The  field  of 
invention  is  a  limited  one,  and  the  patent,  which  is  for  a  minor  im- 
provement in  connecting  mechanism  to  make  the  adjustment  of  the 
music  desk  automatic,  must  be  confined  closely  to  the  precise  combina- 
tion shown.  Nevertheless,  despite  the  three  prior  patents  relied  on— 
Bourne,  Felldin,  and  Harper  &  Hoover,  each  being  for  connecting 
mechanism  effecting  such  adjustment — we  are  of  the  opinion  that  the 
patent  is  valid.  The  improvement  is  of  no  great  importance.  It  was 
not  necessary  to  the  development  of  the  piano  as  a  musical  instrument. 
It  covers  only  a  minor  feature,  which  might,  as  the  patentee  expresses 
it,  be  "a  good  selling  point,  or,  as  they  say  in  the  trade,  'talking  point/ 
and  something  that  appealed  to  the  purchaser,  making  the  piano  a  bet- 
ter 'seller.'  "  But  its  utility  is  undisputed.  The  facts  of  infringement 
and  defense  concede  that  much. 

The  reasons  why  conclusion  is  reached  that  the  three  prior  patents 
neither  anticipate  nor  restrict  the  field  sufficiently  to  negative  patent- 
able invention  are  found  in  the  history  of  the  art  as  testified  to  by  com- 
plainant's witnesses.  No  one  familiar  with  that  art  was  called  by 
defendant  to  controvert  their  statements.  The  first  record  of  a  fall- 
board,  substantially  L-shaped  in  cross-section,  and  hinged  to  the  frame 
at  the  angle  of  the  L  (a  in  the  cuts,  supra),  is  found  in  patent  to  Baker 
(165,699),  July  20,  1875.  In  that  patent  the  section  of  fall-board 
which  covers  the  keys  was  not  in  two  parts  hinged  together,  but  was  a 
single  piece.  The  ensuing  year — October  31,  1876 — ^produced  the 
Neill  (183,773)  fall-board,  also  known  as  the  "Chickering  fall-board," 
which  is  substantially  identical  with  the  one  shown  in  the  patent  in 
suit.  It  may  be  that  there  were  other  varieties  of  fall-board  at  that 
time,  though  the  record  does  not  disclose  them ;  but  the  evidence  con- 
clusively shows  that  continuously  since  1876  the  substantially  L-shaped, 
lower-pivoted  folding  fall-board  making  a  quarter  turn  backward  when 
opened  has  commended  itself  to  the  trade,  and  the  "Boston  fall-board/* 
as  it  is  called  (presumably  after  the  Chickering  establishment,  whidi 
introduced  it  or  made  it  popular),  has  been  and  now  is  the  most  uni- 
versally used  of  all.  The  defendant's  expert  suggested  that  "it  was 
doubtless  observed  by  the  first  users  of  pianos  like  that  shown  and 
described  in  the  Neill  patent  that  there  was  no  object  in  pulling  out 
the  music  desk  unless  the  fall-board  was  open,  and  it  would  have  been 
very  surprising  if  the  skilled  mechanics  employed  in  piano  manufacture 
had  not  contrived  simple  connections  by  which  the  movement  of  the 
fall-board  was  accompanied  automatically  by  the  proper  movement  of 
the  music  desk."  Certainly  it  seems  a  reasonable  assumption  that 
workers  in  the  art  undertook  to  provide  such  connections,  but  it  was 
five  years  before  any  result  was  achieved,  and  that  result  was  embodied 
in  the  Bourne  patents,  September  27,  1881  (Nos.  247,473,  247,474). 
Bourne,  however,  did  not  effect  an  operative  connection  between  the 
Boston  fall-board  and  the  music  desk.  He  devised  an  entirely  new 
fall-board,  not  L-shaped  in  cross-section,  and  not  pivoted  at  the  angle 
of  the  L.  There  is  not  a  scintilla  of  evidence  to  show,  as  appellant 
seems  to  intimate,  that  fall-boards  like  the  one  shown  in  Bourne  existed 
before  he  devised  the  mechanism  of  his  patent.  The  complainant's 
expert  points  out  that  the  Bourne  fall-board  cannot  be  readily  removed 
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from  the  instrument  because  the  links,  D,  which  form  a  part  of  the 
connecting  mechanism  of  his  patent,  would  have  to  be  disconnected 
from  the  fall  or  from  the  frame,  and  are  in  a  very  inaccessible  position, 
so  that  it  would  be  a  matter  of  considerable  difficulty  to  disconnect 
them,  and  to  insure  that  they  were  properly  reapplied  when  the  fall- 
boafd  was  put  back.  A  close  study  of  the  patent  shows  the  correctness 
of  this  statement.  Now,  it  is  desirable  to  have  the  fall-board  easily 
removable  without  the  aid  of  special  skill,  so  as  to  allow  of  such  slight 
repairs  and  adjustments  as  are  commonly  made  from  time  to  time 
by  piano  tuners.  Therefore  it  appears  that  Bourtie  established  his 
automatic  connection  only  by  substituting  an  undesirable  for  a  desirable 
fall-board.  And  despite  his  improvement  the  trade  continued  to  call 
for  Bost(Mi  fall-boards  in  preference  to  any  other,  even  although  such 
fall-boards  had  no  operative  connection  with  the  music  desk.  It  must 
be  assumed  that  the  Bourne  improvement,  however,  did  show  that 
automatic  connection  was  a  good  "talking  point,"  and  the  inventive 
abilities  of  those  who  produced  pianos  with  Boston  fall-boards  must 
have  been  stimulated  to  introduce  a  similar  feature  in  their  instrument. 
Three  years,  however,  elapsed  before  the  appearance  of  the  next  device 
—that  of  Felldin,  November  11,  1884,  No.  307,933.  Felldin,  like 
Bourne,  devised  a  new  form  of  fall-board.  It  was  so  arranged  that 
it  could  be  readily  removed,  thus  obviating  the  defect  above  referred 
to;  but  it  was  not  a  Boston  fall-board,  and,  despite  its  appearance, 
the  trade  continued  to  demand  Boston  fall-boards,  although  the  in- 
struments containing  them  were  without  the  automatic  connection, 
for  the  problem  of  establishing  such  connection  between  music  desk 
and  Boston  fall-board  had  not  yet  been  solved.  It  must  be  assumed 
that  the  intelligent  manufacturers  of  pianos  with  Boston  fall-boards 
appreciated  the  fact  that  automatic  connection  would  be  a  "selling 
point"  in  their  favor,  and  that  they  undertook  to  devise  such  connec- 
tion. Nevertheless,  it  was  not  until  November  1,  1887,  that  Harper 
&  Hoover  showed  such  a  connection  in  their  patent  No.  372,616.  It 
seems  unnecessary  to  go  into  the  details  of  the  elaborate  and  compli- 
cated chain  of  mechanism  by  which  this  is  accomplished.  The  criti- 
cism of  complainant's  expert  is  sound : 

"Its  link  connection  Introdnces  featarea  wbich  are  objectionable,  and  are 
entirely  eliminated  by  the  [Brown]  construction  with  Its  disconnected  lever. 
These  objections  are  that  the  link  construction  Involves  the  necessity  of  dis- 
connecting the  fall-board  and  music  rack  operating  mechanism  if  the  fall- 
board  has  to  be  taken  ofC  the  piano,  and  the  reconnection  of  the  said  parts  in 
proper  working  relation  when  the  fall-board  Is  put  back  If  the  rack-operating 
mechanism  Is  to  perform  its  work ;  also  that  the  introduction  of  jointed  parts 
of  this  character  is  liable  to  cause  rattling  or  jar  when  the  piano  is  being 
played  upon,  and  there  is  always  liability  of  such  joints  working  loose,  and 
possibly  coming  wholly  disconnected." 

Patentable  novelty  may  be  found  in  an  improvement  which  simpli- 
fies a  compUcated  train  of  mechanism  by  eliminating  some  of  its  ele- 
ments, with  the  result  that  defects  due  to  presence  of  those  elements  are 
done  away  with.  We  are  entirely  satisfied  that  Brown  was  the  first 
to  devise  a  suitable  connection  between  the  Boston  fall-board  and  the 
music  desk,  which  connection  does  the  work  without  introducing  some 
objectionable  element  or  feature  which  would  neutralize  the  benefit 
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of  having  the  music  desk  operated  automatically,  and  find  patentable 
invention  in  his  simple  and  effective  combination. 

The  patent  was  issued  only  after  repeated  rejections,  after  much 
solicitation,  and  several  amendments  both  of  specification  and  claims. 
It  must  be  confined  strictly  to  the  precise  language  ultimately  agreed 
upon.  But  upon  the  closest  construction  of  claims  1  and  2  the  defend- 
ant infringes,  its  mechanism  beinp^  a  Chinese  copy  of  that  shown  in 
the  patent.  It  is  suggested  that  m  defendant's  device  the  lower  arm 
of  the  lever  when  the  instrument  is  closed  is  in  contact  with  the  part 
of  the  fall-board  which  operates  it,  but  the  language  of  the  claims  does 
not  call  for  a  separation  in  space  between  those  parts ;  and  when  it  is 
borne  in  mind  that  at  one  time  the  patentee  proposed  to  amend  his 
claims  by  inserting  a  statement  that,  when  the  fall-board  is  closed,  the 
lower  end  of  the  lever  is  "free,  and  out  of  engagement  with  the  fall- 
board,"  but  subsequently,  on  rejection  by  the  Patent  Ofiice,  struck 
such  statement  out,  the  contention  that  infringement  is  not  shown  by 
reason  of  such  lack  of  engagement  is  unpersuasive. 

The  decree  is  aflSrmed,  with  costs. 


a34  Fed.  740.) 

DOROSHOW  ▼.  OTT. 

(Circuit  Court  of  Appeals,  Third  Circuit    January  23,  1905.) 

No.  4a 

Bankbuptct— Suit  by  Tbuotes— Mods  or  Review. 

A  suit  in  equity,  commenced  by  a  trustee  in  bankruptcy  In  t  District 
Court  against  an  adverse  claimant  of  property  to  Utlgate  the  title  thereto 
under  authortty  of  Bankr.  Act  July  1,  1898.  S  67e  (30  Stat  564,  c.  541 
[U.  S.  Comp.  St  1901,  p.  3449]),  as  amended  by  Act  Feb.  5»  1903  (32  Stat 
800,  c.  487  [U.  S.  Comp.  St.  Supp.  1903,  p.  417]),  is  not  a  proceeding  in 
bankruptcy,  but  an  independent  suit  and  a  decree  or  order  therein  is  not 
subject  to  revision  by  the  Circuit  Court  of  Appeals  under  section  24b  of 
the  act  (30  Stat  553  [U.  S.  Comp.  St  1901,  p.  8432]),  althoDgh  the  Dis- 
trict Court  is  also  the  court  of  bankruptcy  administering  ttae  estate,  and 
an  injunction  Is  also  asked  to  restrain  the  defendant  from  prosecotiiig 
an  action  of  replevin  for  the  property  in  a  8tat^  court 

[Ed.  Note. — ^Appeal  and  review  In  bankruptcy  cases,  see  note  to  In  re 
Eggert  43  C.  a  A.  9.] 

Petition  for  Revision  of  Proceedings  of  the  District  Court  of  the 
United  States  for  the  District  of  New  Jersey, 

Thomas  E.  French,  for  appellant 
D.  T.  Stackhouse,  for  appellee. 

Before  ACHESON,  DAI.LAS,  and  GRAY,  Circuit  Judges. 

GRAY,  Circuit  Judge,  This  case  comes  before  us  upon  petition 
for  revision  in  matter  of  law  of  certain  proceedings  had  in  the  Dis- 
trict Court  of  the  United  States  for  the  District  of  New  Jersey,  in 
bankruptcy.  The  petition  alleges  that,  on  December  28,  1903,  the 
petitioner,  Doroshow,  purchased  of  Morris  Glickman  certain  store 
goods ;  that  afterwards,  in  the  month  of  January,  1904,  proceedings 
m  bankruptcy  were  begun  against  Morris  Glickman  in  the  said  Dis- 
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trict  Court,  in  which  S.  Conrad  Ott  was,  upon  petition  of  creditors, 
appointed  receiver,  and  thereupon  the  said  Ott  took  into  his  posses- 
sion, as  property  of  the  bankrupt,  the  store  goods  so  sold,  as  afore- 
said, to  the  petitioner;  that  petitioner  filed  an  answer  to  the  cred- 
itors' petition,  on  which  said  receiver  was  appointed,  and  asked  for 
the  restoration  of  said  property,  and  for  such  further  relief  as  he 
was  entitled  to.  After  a  hearing,  the  said  District  Court,  on  the  1st 
day  of  February,  1904,  granted  an  order,  permitting  petitioner  to 
bring  a  suit  in  replevin  against  said  Ott,  receiver  as  aforesaid,  for 
the  recovery  of  said  personal  property  and  merchandise;  that,  in 
accordance  with  this  order,  petitioner  brought  a  suit  in  replevin 
against  the  said  Ott,  receiver  of  Glickman,  bankrupt,  in  the  New 
Jersey  Supreme  Court,  for  the  personal  property  and  merchandise 
aforesaid.  (On  February  15,  1904,  Morris  Glickman  was  duly  ad- 
judged a  bankrupt,  and  on  the  27th  day  of  February,  1904,  S.  Con- 
rad Ott,  the  receiver,  was  duly  elected  trustee  in  bankruptcy  for 
the  estate  of  the  said  Glickman.)  Petitioner  states,  and  it  more 
fully  appears  from  the  record,  that  in  July,  1904,  a  bill  in  equity  was 
filed  by  the  said  Ott,  trustee  in  bankruptcy,  as  aforesaid.  The 
allegations  of  said  bill,  upon  which  the  prayers  for  relief  are  found- 
ed, recite,  with  much  detail,  the  circumstances  attending  what  is 
called  a  sale  by  Glickman,  the  bankrupt,  of  the  goods  and  merchan- 
dise in  his  store,  to  his  brother-in-law,  Doroshow,  the  petitioner, 
a  few  days  before  the  proceedings  in  bankruptcy  were  commenced ; 
also  the  circumstances  relating  to  the  seizure  by  Ott,  complainant 
in  said  bill,  as  receiver,  of  the  said  goods  and  merchandise  found  in 
the  store  of  the  said  bankrupt  (the  subject-matter  of  said  pretended 
sale),  these  allegations  all  tending  to  show  that  said  sale  was  fraud- 
ulent and  invalid  as  against  the  said  trustee,  and  that,  as  such  trus- 
tee, he  was  rightfully  in  possession  of  the  same.  The  bill  then 
prays  :  (1)  That  the  order  of  the  District  Court,  entered  on  the  1st 
day  of  February,  1904,  authorizing  the  said  Morris  Doroshow  to 
institute  a  replevin  suit  against  complainant,  be  vacated.  (2)  That 
said  defendant,  Doroshow,  may  be  enjoined  from  further  prose- 
cuting the  now  pending  suit  of  replevin  in  the  New  Jersey  Supreme 
Court  against  complainant,  "until  said  defendant  shall  have  fully 
answered  this  bill  of  complaint  and  this  cause  shall  have  been  fully 
and  finally  determined  by  this  honorable  coiirt,  and  that  thereupon 
the  said  defendant  may  be  perpetually  enjoined  therefrom."  (3) 
That  complainant  may  be  empowered  and  directed  to  sell  all  per- 
sonal property,  free  and  clear  of  any  lien  of  the  said  Doroshow  there- 
on, and  that  the  avails  thereof  may  be  held  to  abide  the  result  of 
this  suit,  or  until  the  further  order  of  the  court.  (4)  That  the  said 
pretended  sale  or  transfer  from  the  said  claimant  to  the  said  Doro- 
show be  decreed  to  be  fraudulent,  null  and  void,  and  of  no  effect 
as  against  your  orator  and  all  persons  claiming  by,  through  or  un- 
der him.     (5)  A  prayer  for  further  and  other  relief,  etc. 

Affidavits  supporting  its  allegations  were  filed  with  the  bill,  and 
an  order  to  show  cause  why  an  injunction  should  not  issue,  accord- 
ing to  the  prayer  of  the  bill,  and  why  the  complainants  should  not 
be  empowered  and  directed  to  sell  all  the  personal  property  de- 
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scribed  in  said  bill  of  complaint,  free  and  clear  of  any  lien  of  the 
said  Doroshow,  the  avails  thereof  to  be  held  by  said  complainant 
to  abide  the  event  of  this  suit,  or  until  the  further  order  of  the 
court.  Upon  a  hearing  of  the  order  to  show  cause,  the  court,  on 
the  18th  day  of  July,  1904,  ordered  the  preliminary  injunction  to 
issue,  as  prayed  for  in  the  bill.  The  said  Doroshow  concludes  hb 
petition  to  this  court,  as  follows : 

"That  the  last-mentioned  order  was  erroneous  In  matter  of  law,  in  that 
said  court  had  no  power  to  make  it ;  that  said  conrt  should  have  discharged 
the  order  to  show  canse;  that  said  order  should  have  found  the  court 
without  Jurisdiction.  Said  court  should  have  decreed  the  receiver  estopped 
by  his  previous  hearinjfs  and  conduct  from  asking  for  the  relief  granted. 

"Wherefore,  your  petitioner,  feeling  aggrieved  because  of  such  order,  asks 
that  the  same  may  be  revised  in  matter  of  law  by  your  honorable  conrt,  as 
provided  in  section  24b  of  the  bankruptcy  law  of  1808  and  the  roles  and 
practice  in  such  case  provided." 

Various  objections  to  the  ri|^ht  and  power  of  the  court  to  make 
this  order  for  a  special  injunction,  are  urged  by  the  petitioner.  A 
question,  however,  as  to  the  jurisdiction  of  this  court  to  revise  the 
proceedings  in  the  District  Court,  referred  to  in  said  petition,  meets 
us  at  the  threshold  of  the  case.  The  petition  is  presented  to  this 
court  under  color  of  authority  conferred  by  section  24b  of  the  bank- 
rupt act  of  1898  (Act  July  1,  1898,  c.  541,  30  Stat.  553  [U.  S.  Comp. 
St.  1901,  p.  3432]).     That  section  is  as  follows: 

"The  several  Circuit  Courts  of  Appeal  shall  have  Jurisdiction  in  equity, 
either  interlocutory  or  final,  to  superintend  and  revise  In  matter  of  law  the 
proceedinjfs  of  the  several  Inferior  courts  of  bankruptcy  within  their  juris- 
diction. Such  power  shall  be  exercised  on  due  notice  and  petition  by  any 
party  aggrieved." 

Were  the  proceedings  of  the  said  District  Court  in  this  suit  com- 
menced by  the  bill  in  equity  filed  by  the  said  trustee  in  bankruptcy 
against  the  said  Doroshow,  proceedings  in  bankruptcy,  subject  to 
the  revision  of  this  court,  within  the  meaning  of  this  section  of  the 
bankrupt  law?  They  relate  to  alleged  property  of  the  said  bank- 
rupt, claimed  by  the  said  Doroshow,  and  ask,  among  other  prayers 
for  relief,  for  an  injunction,  special  and  permanent,  restraining  the 
said  Doroshow  from  further  prosecution  of  a  suit  of  replevin  in  a 
state  court,  instituted  against  the  said  trustee  for  the  said  property. 
Summary  proceedings  by  the  bankrupt  court  for  the  determination 
of  questions  of  title  against  adverse  claimants,  have  not  ordinarily 
been  countenanced  in  bankrupt  legislation,  and  the  courts  have  been 
careful  to  avoid  giving  sanction  to  such  proceedings  in  a  bankrupt 
court,  as  would  deprive  outside  parties  and  adverse  claimants  of 
their  "day  in  court  in  the  regular  way,— -that  is,  by  pleadings,  trial 
and  judgment."    Collier  on  Bankruptcy,  251. 

In  Lathrop,  Assignee,  v.  Drake  et  al.,  91  U.  S.  516,  23  L.  Ed.  414, 
Mr.  Justice  Bradley,  speaking  for  the  Supreme  Court,  says,  with 
reference  to  the  jurisdiction  of  the  District  Court  under  the  bank- 
rupt act  of  1867  (Act  March  2, 1867,  c.  176, 14  Stat.  517): 

"Of  these  there  are  two  distinct  classes:  First,  jurisdiction  as  a  court  of 
bankruptcy  over  the  proceedings  in  bankruptcy  initiated  by  the  petition, 
and  ending  in  the  distribution  of  assets  among^  the  creditors,  and  the  dis- 
charge or  refusal  of  a  discharge  of  the  bankrupt;    secondly,  Jurisdiction,  as 
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an  ordinary  court,  of  suits  at  law  or  In  equity  brought  by  or  against  the 
assignee  in  reference  to  alleged  property  of  the  bankrupt,  or  to  claims 
alleged  to  be  due  from  or  to  him." 

The  suit  in  equity  brought  by  the  trustee  against  the  petitioner  in  the 
District  Court  comes  under  the  second  head  of  jurisdiction  thus  de- 
scribed. Such  a  suit  is  authorized  by  section  67e  of  the  present  bank- 
ruptcy act  (Act  July  1, 1898,  c.  541,  30  Stat.  564  [U.  S.  Comp.  St.  1901, 
p.  3449])  as  amended  by  the  act  of  Feb.  5,  1903,  c.  487,  32  Stat.  800 
[U.  S.  Comp.  St.  Supp.  1903,  p.  417]  as  follows,  the  italics  repre- 
senting the  amendment  made  by  the  act  last  above  referred  to : 

"And  all  conveyances,  transfers,  or  incumbrances  of  his  property  made 
by  a  debtor  at  any  time  within  four  months  prior  to  the  filing  of  the  peti- 
tion against  him,  and  while  insolvent,  which  are  held  null  and  void  as 
against  the  creditors  of  such  debtor  by  the  laws  of  the  state,  territory,  or 
district  In  which  such  property  is  situate,  shall  be  deemed  null  and  void 
under  this  act  against  the  creditors  of  such  debtor  if  he  be  adjudged  a 
bankrupt,  and  such  property  shall  pass  to  the  assignee  and  be  by  him 
reclaimed  and  recovered  for  the  benefit  of  the  creditors  of  the  bankrupt. 
For  the  purpose  of  such  recovery  any  court  of  bankruptcy  as  hereinbefore 
defined,  and  any  state  court  which  would  have  had  jurisdiction  if  bankruptcy 
had  not  intervened,  shall  have  concurrent  jurisdiction,** 

In  the  case  of  In  re  Jacobs,  99  Fed.  539,  39  C.  C.  A.  647,  there  was  a 
petition  of  review  under  said  subdivison  '*b"  of  section  24.  The  case 
presented  by  the  petitioner  was  one  where  the  trustee  in  bankruptcy 
had  brought  a  suit  in  equity  in  the  District  Court,  where  the  bankruptcy 
proceedings,  in  which  complainant  was  trustee,  were  pending,  to  vacate 
a  deed  of  trust,  conveying  property  of  the  bankrupt  to  the  petitioner. 
The  petitioner  insisted  that  the  District  Court  had  no  jurisdiction  of 
the  bill,  and  that  the  suit  should  have  been  brought  in  the  courts  of  the 
state,  or  in  a  Circuit  Court  of  the  United  States  if  diverse  citizenship 
permitted,  under  the  provisions  of  section  23  of  the  bankrupt  act  (30 
Stat  652  [U.  S.  Comp.  St.  1901,  p.  3431]),  subdivision  "b"  of  said  sec- 
ticm  expressly  providing  that  "suits  by  the  trustee  shall  only  be 
brought  or  prosecuted  in  the  courts  where  the  bankrupt,  whose  estate 
is  being  administered  by  such  trustee,  might  have  brought  or  prosecuted 
them,  if  proceedings  in  bankrujptcy  had  not  been  instituted,  unless  by 
consent  of  the  proposed  bankrupt."  (We  have  seen  that  the  recent 
amendment  to  section  67e,  above  recited,  has  expressly  authorized 
such  a  suit  in  the  District  Court  of  bankruptcy,  as  well  as  in  the  state 
court,  or  Circuit  Court  of  the  United  States.)  It  was  claimed  that  the 
District  Court  erred  in  entertaining  the  bill,  and  this  error  of  law  the 
Circuit  Court  of  Appeals  was  asked  to  review.  After  an  interesting  dis- 
cussion of  decisions  under  the  bankrupt  law  of  1867,  the  court  says : 

"In  view  of  these  adjudications  upon  the  bankrupt  act  of  1867,  we  feel 
constrained  to  hold  that  it  is  only  some  action  taken  or  order  made  in  the 
bankruptcy  proceeding  itself  which  can  be  reviewed  by  an  original  petition 
addressed  to  this  court,  under  subdivision  *b'  of  section  24  of  the  bankrupt 
act,  and  that  the  power  thereby  conferred  *to  superintend  and  revise'  the 
action  of  the  District  Court  does  not  extend  to  suits  brought  in  that  court 
by  the  trustee  in  bankruptcy  against  third  parties  to  collect  the  assets  of 
the  estate,  or  to  suits  brought  by  third  parties  against  the  trustee,  whether 
such  suits  are  rightfully  or  wrongfully  brought  in  that  court,  as  to  which 
point  we  express  no  opinion  at  this  time.  Such  suits  as  those  last  referred 
to,  whether  at  law  or  in  equity,  are  not  proceedings  in  bankruptcy,  or  *coq- 
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troversles  arising  In  bankruptcy  proceedings,'  within  tbe  meaning  and  Intent 
of  the  law  authorizing  petitions  for  review,  but  they  are  salts  which  must 
be  reviewed  In  the  ordinary  way,  by  appeal  or  writ  of  error,  when  they 
have  reached  a  final  determlnatl<m  In  the  court  of  first  instance.  We  can 
discover  nothing  In  the  language  or  policy  of  the  recent  bankrupt  act  which 
would  seem  to  require  the  various  Circuit  Courts  of  Appeals  to  review 
every  Interlocutory  order  made  or  proceeding  taken.  In  an  ordinary  action 
at  law  or  In  equi^,  In  a  suit  between  a  trustee  In  bankruptcy  and  a  third 
party,  which  happens  to  be  brought  in  the  District  Court,  simply  because  the 
trustee's  title  to  the  property  claimed,  or  his  liability  to  be  sued,  i»  founded 
ou  the  bankrupt  act.  Nor  do  we  l>elieve  that  such  a  construction  of  the 
act  was  within  the  contemplation  of  Congress.** 

The  Circuit  Court  of  Ai^)eals  in  Re  Rusch,  116  Fed.  270,  53  C 
C.  A.  631,  633,  after  quoting  the  language  of  Mr.  Justice  Bradley  in 
Ivathrop  V.  Drake,  supra,  says : 

**It  follows  that  the  power  to  revise  by  original  petition  here  the  ruling 
of  the  bankruptcy  court,  extends  only  to  some  order  made  In  the  bankruptcy 
proceedings  proi)er,  and  does  not  embrace  proceedings  in  auits  brought  by 
the  trustee  in  bankruptcy  against  third  parties." 

We  have  no  difficulty  in  saying  that  the  petitioner,  in  the  case  at  bar, 
has  not  presented  a  matter  reviewable  in  this  court  under  section  24b 
of  the  bankrupt  law.  The  suit  brought  by  the  trustee  against  the  peti- 
tioner in  the  District  Court,  was  specially  authorized  by  the  amend- 
ment of  the  bankrupt  act  of  1903,  above  referred  to.  It  is  true,  the 
District  Court  >vas  the  court  of  bankruptcy  having  jurisdiction  of  the 
bankrupt's  estate,  which  the  complainant,  as  trustee,  was  administering, 
but  the  suit  in  equity  instituted  by  him  was  none  the  less  an  independent 
suit,  and  incapable  of  being  characterized  as  a  proceeding  in  bankruptcy, 
within  the  meaning  of  section  24b  of  the  bankrupt  act  We  cannot 
here  and  now,  upon  this  petition,  consider  the  specifications  of  error 
made  by  the  petitioner  to  the  interlocutory  decree  of  that  court  The 
orders  and  decrees  of  the  District  Court  in  that  suit,  whether  interloc- 
utory or  final,  can  only  be  reviewed  in  this  court  upon  appeal  regularly 
taken. 

In  the  case  of  In  re  Russell,  101  Fed.  248,  41  C.  C.  A.  323,  referred 
to  by  the  petitioner,  the  bankrupt  court  entertained  an  application,  based 
upon  a  petition  of  the  trustee,  asking  for  an  order  enjoining  the  Machin- 
ists' Supply  Company  from  prosecuting  its  action  of  replevin  for  cer- 
tain personal  property  claimed  by  it  and  in  the  possession  of  the  said 
trustee,  as  property  of  the  bankrupt.  A  rule  to  show  cause  was  issued 
and  served  upon  the  plaintiff  in  replevin.  On  the  return  day  of  the 
rule,  an  order  was  made  by  the  court,  enjoining  the  prosecution  of  the 
suit  as  preliminary  to  a  final  adjudication  of  the  rights  of  the  parties, 
referring  the  claim  of  the  said  Machinists*  Supply  (5)mpany,  the  plain- 
tiff in  replevin,  to  a  referee  in  bankruptcy,  to  take  proofs  and  report 
From  this  order,  the  Machinists'  Supply  Company  took  an  appeal  to 
the  Circuit  Court  of  Appeals.  That  court,  however,  decided  that  the 
order  sought  to  be  reviewed  was  not  a  final  decision,  and  did  not  fall 
within  any  of  the  classes  mentioned  in  section  25  of  the  bankrupt  act 
(30  Stat.  553  [U.  S.  Comp.  St.  1901,  p.  3432]),  and  should  have  been 
presented  for  review,  pursuant  to  section  24b,  by  a  petition  invoking 
the  supervisory  power  of  the  court.  The  court,  however,  treated  the 
appeal  as  though  it  were  a  petition  for  review,  saying  tfiat  Aey  did  not 
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intend  'l)y  doing  so  to  make  a  precedent  for  the  future.^  The  Machin- 
ists' Supply  Company  insisted  that  the  bankruptcy  court  was  without 
jurisdiction  to  compel  it  to  litigate  its  title  to  the  property  in  question 
in  the  bankruptcy  court,  in  a  summary  proceeding  upon  a  petition. 
The  court,  therefore,  could  not  decline  jurisdiction  under  section  24b 
of  the  bankrupt  act,  as  the  order  of  the  District  Court  brought  up  for 
review  was  clearly  a  proceeding  in  bankruptcy,  and  they  sustained  the 
action  of  the  court  in  restraining,  by  this  summary  proceeding,  the 
prosecution  of  the  replevin  suit,  which  was  intended  to  take  from  the 
possession  of  the  trustee  in  bankruptcy  property  held  by  him  as  belong- 
ing to  the  bankrupt's  estate,  and  the  court  say : 

"We  should  entertain  no  doubt  that  the  Machinists*  Supply  C5ompany  was 
entitled  to  bring  an  action  of  trespass  or  trover  for  the  recovery  of  the 
value  of  the  property  against  the  trustee  in  the  state  court  But  the  action 
brought,  being  replevin,  is  one  for  the  seizure  of  property  in  the  custody  of 
the  bankruptcy  court,  because  in  the  custody  of  its  officer,  which,  upon 
the  principle  decided  in  Freeman  v.  Howe,  24  How.  450,  16  L.  Ed.  749,  is 
protected  from  any  interference  by  state  process,  or  by  the  process  of  any 
other  court  not  exercising  supervisory  jurisdiction.  When  property  is  in 
the  actual  possession  of  a  court,  this  draws  to  it  the  right  to  decide  upon 
conflicting  claims  to  its  ultimate  possession  and  control  (Rouse  v.  Letcher, 
156  U.  S.  47.  49,  15  Sup.  C?t.  266,  39  L.  Ed.  »41) ;  and,  as  between  two 
courts  exercising  concurrent  jurisdiction,  the  court  which  first  acquires 
possession  will  maintain  its  possession  Intact  •  •  •  We  conclude  that 
the  order  under  review,  so  far  as  it  stayed  the  prosecution  of  the  replevin 
action,  was  properly  made,  and  that,  unless  leave  is  obtained  of  the  court  of 
bankruptcy,  the  Machinists'  Supply  Company  must  bring  its  action  in  that 
court.  By  clause  *c'  of  section  19  of  the  bankrupt  act  [30  Stat.  551,  U.  S. 
Comp.  St.  1901,  p.  .3430],  it  is  entitled  to  a  trial  by  jury.  In  Re  Baudouine, 
we  iK>inted  out  that,  in  the  absence  of  provisions  to  the  contrary  in  the  act. 
it  Is  to  be  presumed  that  Congress  intended  the  ordinary  procedure  of 
courts  of  law  or  equity,  according  to  the  nature  of  the  controversy,  should 
be  observed.  The  order  under  review,  so  far  as  It  undertook  to  deprive 
the  Machinists'  Supply  Company  of  the  right  to  be  heard  in  a  plenary  suit 
by  a  reference  of  the  controversy  to  a  referee,  was  an  erroneous  exercise 
of  power,  and  to  that  extent  should  be  reversed,  with  costs." 

In  the  case  before  us,  however,  the  course  recommended  by  the 
Circuit  Court  of  Appeals  in  In  re  Russell  and  in  In  re  Baudouine,  101 
Fed.  574,  41  C.  C.  A.  318,  has  been  pursued  by  the  trustee  of  the  bank- 
rupt estate,  and  a  plenary  suit  in  equity  has  been  brought  to  litigate 
the  title  to  the  property  and  enjoin  the  suit  in  replevin.  We  are  not 
dealing,  as  in  the  case  just  cited,  with  a  summary  order  by  the  court 
to  show  cause,  but  with  an  interlocutory  decree  of  the  District  Court 
in  a  plenary  suit,  which  the  trustee  has  elected  to  bring.  The  action 
of  the  court  below  in  this  suit  can  only  be  here  reviewed  upon  appeal. 

The  petition  for  review  must,  therefore,*  be  dismissed. 
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(134  Fed.  824.) 

SUPREME  COUNCIL  A.  L.  H.  v.  LIPPINCOTT. 

(Circuit  Court  of  Appeals.  Third  Circuit    February  13,  1905.) 

No.  17. 

(ifsuBANCE — CoNTRAcrr — Bbeach — Rescission — Election. 

An  Insurance  society,  haying  Issued  to  plaintlflP  a  certificate  for  $5,000, 
passed  a  by-law  reducing  insurance  certificates  of  $5,000  to  $2,000,  and 
thereafter  refused  to  consider  plaintiff's  certificate  in  force  tar  more  than 
that  sum.  Plaintiff  protested  against  such  attempted  reduction,  offered 
to  pay  assessments  on  the  full  face  of  his  certificate,  and  thereafter  paid 
assessments  based  on  the  reduced  amount  under  protest  for  a  period  of 
two  years  and  five  months,  when  he  notified  defendant  of  his  intention 
to  cancel  the  insurance,  and  demanded  repayment  of  assessments  paid. 
Held  that,  though  plaintiff  was  entitled  to  such  relief  on  defendant's 
breach  of  its  contract  in  the  first  instance,  he,  having  elected  to  treat 
the  contract  as  continuing,  notwithstanding  defendant's  breach,  by  pay- 
ment of  assessments  durii^  such  time,  was  not  entitled  to  make  a  second 
election  to  rescind. 

[Ed.  Note. — For  cases  in  point,  see  vol.  28,  Cent  Dig.  Insurance,  §§  457- 
464,  1888. 

Mutual  benefit  insurance  contracts  as  affected  by  subsequent  provisions 
and  amendments  of  charter,  constitution  or  by-laws,  see  note  to  Supreme 
Council  A.  L.  H.  v.  Champe,  63  O.  C.  A.  285.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 

For  opinion  below,  see  130  Fed.  483. 

F.  P.  Prichard,  for  plaintiff  in  error. 
J.  H.  Brinton,  for  defendant  in  error. 

Before  ACHESON,  DALLAS,  and  GRAY,  Circuit  Judgres. 

ACHESON,  Circuit  Judge.  It  was  decided  by  this  court  in  Su- 
preme Council  American  Legion  of  Honor  v.  Black,  123  Fed.  650,  59 
C.  C.  A.  414,  that  by  reason  of  the  adoption  by  the  corporation  of  the 
by-law  reducing  the  insurance  certificate  from  $5,000  to  $2,000  and  put- 
ting the  by-law  into  effect  by  making  assessments  on  the  reduced  basis 
and  notifying  the  certificate  holders,  a  certificate  holder  who  had  per- 
formed his  part  of  the  contract,  and  had  not  consented  to  the  reduc- 
tion, might  elect  to  treat  the  contract  as  rescinded,  and  sue  immediately 
to  recover  back  all  the  assessments  he  had  paid  under  his  certificate. 
We  applied  to  the  case  the  principle  enunciated  in  Hochster  v.  De  U 
Tour,  2  El.  &  Bl.  678,  Johnstone  v.  Milling,  L.  R.  16  Q.  B.  Div.  460, 
and  Roehm  v.  Horst,  178  U.  S.  1,  13,  20  Sup.  Ct.  780,  44  L.  Ed.  953, 
that  when  one  party  to  a  contract  to  be  performed  at  a  future  time  an- 
nounces his  intention  not  to  perform  it,  the  other  party,  if  he  chooses, 
may  elect  to  act  upon  such  announcement  as  a  wrongful  renunciation 
of  the  contract,  and  may  thereupon  treat  the  same  as  a  breach  of  the 
contract,  and  bring  suit  at  once  for  such  breach.  Black  had  given  im- 
mediate notice  that  he  regarded  the  by-law  as  a  breach  of  the  contract, 
and  he  promptly  brought  his  action.  In  the  subsequent  case  of  Su- 
preme Council  American  Legion  of  Honor  v.  Daix  (C.  C.  A.)  130  Fed. 
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101,^  we  held  that  the  certificate  holder  there  suing  had  not  lost  his 
right  to  treat  the  contract  as  rescinded,  and  recover  back  the  assess- 
ments he  had  paid,  simply  because  of  a  delay  of  two  years  and  three 
months  in  giving  notice  of  his  election  to  do  so,  he  having  done  nothing 
in  affirmance  of  the  by-law  or  indicating  a  waiver  of  his  right  to  treat 
the  contract  as  rescinded,  and  having  done  no  act  tending  to  mislead  the 
corporation,  and  it  not  appearing  that  the  corporation  had  suffered  any 
injury  from  the  delay  of  the  plaintiff  in  signifying  his  election  to  rescind. 
The  present  case  differs  from  the  two  former  ones  (the  cases  of  Black 
and  Daix)  in  this :  that  immediately  upon  the  adoption  and  putting  into 
effect  of  the  by-law  the  plaintiff  (Lippincott)  made  his  election  not  to 
treat  the  contract  under  his  $5,000  certificate  as  at  an  end,  or  broken, 
but  to  keep  the  contract  in  full  force,  and  to  maintain  unimpaired  all 
his  rights  thereunder ;  and  to  that  position  he  steadfastly  adhered  for 
a  period  of  two  years  and  five  months.  The  court  below,  in  its  opinion, 
says :  "The  unquestioned  facts  show  plainly  that  the  plaintiff,  by  his 
words  "and  conduct,  declared  his  intention  not  to  assent  to  the  reduc- 
tion of  his  certificate,  but  to  hold  on  to  the  original  agreement."  To 
this  latter  end  he  protested  against  the  attempted  reduction,  offered  to 
pay  assessments  upon  the  full  face  of  his  certificate,  and  thereafter  paid 
assessments  based  upon  the  reduced  amount,  but  always  under  protest, 
until  February  28,  1903,  when  he  wrote  to  the  local  council :  "I  shall 
discontinue  to  pay  the  dues  and  assessments  on  the  $5,000  certificate  is- 
sued to  me,  and  will  ask  you  to  return  me  the  amount  paid  by  me  on  the 
same  up  to  October  1,  1900,  at  which  time,  by  the  adoption  of  the  reso- 
lution, you  abrogated  your  contract  with  me."  Now,  undoubtedly 
the  plaintiff  had  kept  his  contract  alive,  so  that,  if  he  had  died  between 
October  1,  1900,  and  February  28,  1903,  his  beneficiary  (Mrs.  Lippin- 
cott) could  have  recovered  the  amount  of  his  insurance  certificate, 
$5,000.  The  protests  which  accompanied  the  plaintiff's  payments  of 
assessments  were  intended  merely  to  preserve  his  contract  rights  under 
his  $5,000  certificate,  and  had  no  other  effect. 

This  action  was  brought  on  March  18,  1903,  for  the  recovery  of  the 
dues  and  assessments  paid  by  the  plaintiff  under  his  certificate  prior  to 
October  1,  1900,  the  date  when  the  reducing  by-law  of  August,  1900, 
went  into  effect.  Anticipatory  breach  of  the  contract  is  the  ground  of 
recovery  relied  on.  Can  the  plaintiff  recover,  in  view  of  his  election, 
made  in  October,  1900,  not  to  accept  the  defendant's  action  as  an  an- 
ticipatory breach,  but  to  treat  the  contract  as  continuing  in  full  force, 
his  subsequent  retention  of  membership  in  the  order,  and  his  payments 
of  assessments  down  to  February  28,  1903?  This  question  can  best  be 
answered  by  referring  to  what  was  said  in  Hochster  v.  De  La  Tour, 
Johnstone  v.  Milling,  and  Roehm  v.  Horst,  supra,  the  leading  cases  on 
the  subject  of  anticipatory  breaches  of  contracts.  We  extract  from 
these  cases  the  following  principles:  Where  one  party  to  a  contract 
to  be  performed  in  the  future,  before  the  time  for  performance  arrives, 
refuses  to  perform,  or  declares  his  intention  not  to  perform,  he  thereby, 

164  a  a  A.  435. 
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SO  far  as  he  is  concerned,  declares  his  intention  then  and  there  to  re- 
scind the  contract.  Such  renunciation,  however,  in  and  of  itself  does 
not  work  a  rescission,  for  one  party  to  a  contract  cannot,  by  himself 
rescind  it  But  by  making  the  wrongful  renunciation  he  entitles  the  oth- 
er party,  if  he  pleases,  to  agree  to  the  contract  being  put  an  end  to,  sub- 
ject to  the  retention  by  him  of  his  right  to  bring  an  action  in  respect  to 
such  wrongful  rescission,  L.  R.  16  Q.  B.  Div.  467.  A  declaration  by 
the  promisor,  before  the  time  for  performance  has  arrived,  of  his  in- 
tention not  to  perform,  is  not  in  itself,  and  unless  acted  on  by  the  prom- 
isee, a  breach  of  the  contract.  Such  declaration  only  becomes  a  wrong- 
ful act  if  the  promisee  elects  to  treat  it  as  such.  If  he  does  so  elect, 
it  becomes  a  breach  of  contract,  and  he  can  recover  upon  it  as  such. 
Id.  473.  In  Johnstone  v.  Milling,  L.  R.  16  Q.  B.  Div.  460,  467,  Lord 
Esher,  Master  of  the  Rolls,  said : 

**Tbe  other  party  may  adopt  such  renunciation  of  the  contract  by  so  acting 
upon  it  as,  in  effect,  to  declare  that  he,  too,  treats  the  contract  as  at  an  end, 
except  for  the  purpose  of  bringing  an  action  upon  it  for  the  damages  sus- 
tained by  him  in  consequence  of  such  renunciation.  He  cannot,  however, 
himself  proceed  with  the  contract  on  the  footing  that  it  still  exists  for  other 
pun^oses,  and  also  treat  such  renunciation  as  an  immediate  breach.  If  he 
adopts  the  renunciation,  the  contract  is  at  an  end,  except  for  the  purposes  of 
the  action  for  such  wrongful  renunciation.  If  he  does  not  wish  to  do  so,  he 
muKt  wait  for  the  arrival  of  the  time  when,  in  the  ordinary  course  a  cause  of 
action  on  the  contract  would  arise.  He  must  elect  which  course  be  will 
pursue.** 

Now,  the  plaintiflF  was  not  bound  by  the  action  of  the  corporation  in 
adopting  the  by-law  of  1900  and  putting  it  into  effect.  His  contract  re- 
mained unaffected.  But  he  acquired  the  right  of  electing  either  to 
treat  the  attempted  reduction  of  his  certificate  as  a  breach  of  the  con- 
tract and  ground  for  making  an  end  of  it  with  an  immediate  right  of 
action  for  the  recovery  of  damages,  or  else  to  hold  fast  to  his  contract 
The  plaintiff  chose  the  latter  course.  He  elected  to  keep  the  contract 
alive,  and  did  so.  The  court  below  did  not  doubt  that  the  plaintiff  had 
elected  to  keep  the  contract  alive.  In  its  opinion  the  court  states  the 
question  here  to  be  "the  right  of  a  member  of  the  defendant  order  to 
rescind  his  contract  after  having  once  elected  not  to  rescind."  And 
the  court  held  that  the  plaintiff  was  not  precluded,  even  after  the  lapse 
of  two  years  and  five  months,  from  making  a  second  election  to  rescind 
the  contract.  To  this  view  we  cannot  assent.  In  the  circumstances  we 
think  it  was  not  open  to  the  plaintiff  to  make  a  second  election,  revers- 
ing his  former  one.  Clough  v.  London  and  Northwestern  Ry.  Co.,  L 
R.  7  Exch.  26,  34.  Speaking  of  the  right  of  election  to  avoid  a  sale 
of  personalty,  the  court  there  said: 

"And  we  further  agree  that  the  contract  continues  valid  till  the  party  de- 
frauded has  determined  his  election  by  avoiding  it  And  as  is  stated  to 
Com.  Dig.  Election,  c.  2,  if  a  man  once  determines  his  election  it  shall  be  de- 
termine*! forever;  and  as  is  also  stated  in  Com.  Dig.  Election,  c  1,  the  de- 
termination of  a  man*s  election  shall  be  made  by  express  words  or  by  ict 
And  consequently  we  agree  with  what  seems  to  be  the  opinion  of  all  the 
judges  below  that,  if  it  can  be  shown  that  the  London  Pianoforte  Company 
have  at  any  time  after  knowledge  of  the  fraud  either  by  express  words  or  by 
unequivocal  acta  affirmed  the  contract,  their  electi<Mi  haa  been  detennined 
forever." 
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The  principle  of  the  finality  of  an  election  once  made  is  applicable,  we 
think,  to  the  present  case. 

We  see  no  ground  upon  which  the  plaintiff  can  avoid  the  election  he 
made  in  October,  1900.  We  cannot  agree  that  it  was  "a  hasty  and  ill- 
advised  decision."  It  seems  to  us  to  have  been  intelligently  and  de- 
liberately made  upon  full  knowledge  of  all  the  facts.  Moreover,  the 
plaintiff  rested  content  with  his  election  for  two  years  and  five  months. 
His  election  to  keep  the  contract  alive  is  not  now  open  to  reconsidera- 
tion. Nor  can  we  give  our  assent  to  the  proposition  urged  by  the  de- 
fendant in  error  that  the  breach  of  contract  was  a  continuing  one, 
and  therefore  that  the  plaintiff  could  rescind  the  contract  at  any  time 
up  to  the  time  set  for  performance.  All  the  grounds  warranting  re- 
scission existed  and  were  complete  at  the  time  the  plaintiff  made  his 
original  election.  The  right  of  the  plaintiff  to  abrogate  the  contract 
was  gone  forever  when  he  elected  not  to  rescind.  His  exercise  of  the 
right  of  election  fixed  the  contractual  relations  of  the  parties.  Those 
relations  were  not  thereafter  subject  to  change  at  the  mere  pleasure  of 
the  plaintiff. 

The  views  we  have  above  expressed  require  us  to  render  the  judg- 
ment following:  The  judgment  of  the  Circuit  Court  is  reversed,  and 
the  cause  is  remanded  to  diat  court,  with  direction  to  enter  judgment 
in  favor  of  the  defendant  noii  obstante  veredicto. 
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(Circuit  Court  of  Appeals,  Sixth  Circuit    December  12,  1901) 

No.  1324. 

L  CowannmoNix  Law— Constbuction  of  State  Conbtitxttion— Question 
roB  State  Coubt. 

The  question  of  validity,  under  the  Constitution  of  a  state,  of  a  state 
law,  is  one  the  determination  of  which  properly  belongs  to  the  Supreme 
Court  of  that  state. 

2l  Same— Pbbsukftions. 

Where  the  constitutionality,  under  a  state  Constitution,  of  a  state 
law,  is  questioned  in  a  federal  court,  and  the  matter  has  never  been  de- 
termined by  the  Supreme  Court  of  the  state,  and  its  lower  courts  are  di- 
vided on  the  question,  the  weight  of  their  authority  being  in  favor  of 
the  constitutionality  of  the  act,  every  possible  presumption  should  be 
indulged  in  favor  of  its  validity  until  its  invalidity  is  shown  beyond  a 
reasonable  doubt 

8.  Masteb  and  Sebvant— Injuries  to  Sebvant— Fellow  Sebvants. 

Prior  to  the  passage  of  87  Ohio  Laws,  p.  150,  S  3,  a  railroad  was  not 
reHponsible  to  an  employ^  for  injuries  resulting  from  the  negligence  of  a 
fellow  servant,  except  where  one  employ^  was  put  under  the  control  of 
another,  in  which  case  the  railroad  was  liable  to  the  former  for  injuries 
caused  by  the  negligence  of  the  latter  when  both  were  acting  in  the  com- 
mon service. 

4.  Constitutional  Law— Equal  Pbotection  of  Laws— Pbovisions  of  State 
Constitution. 

Section  2  of  the  Bill  of  Rights  of  the  Constitution  of  Ohio,  providing 
that  all  political  power  is  inherent  in  the  people,  and  that  government  is 
instituted  for  their  equal  protection  and  benefit,  is  not  less  broad  in  its 
scope  than  the  clause  of  the  fourteenth  amendment  to  the  federal  Con- 
stitution, providing  that  no  state  shall  deny  to  any  person  within  its 
Jurisdiction  the  equal  protection  of  the  law.  ^.^.^.^^^  by  GoOQIc 
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S.  Same— CiJkssiFiCATiow. 

The  General  Assembly  of  a  state,  !n  the  absence  of  an  applicable  pro- 
hibition, has  power  to  classify  subjects  of  legislation,  conferring  rights 
or  imposing  burdens  on  created  classes,  according  to  its  view  of  what  is 
just  and  expedient  and  will  promote  the  general  welfare,  subject  only 
to  the  limitation  that  there  most  be  a  reasonable  ground  for  the  classi- 
flcatlon  made. 

^  8ahs— Basis  or  Culssitication. 

A  valid  classification  for  legislative  purposes  must  always  rest  upon 
some  difference  which  bears  a  reasonable  and  Just  relation  to  the  act  in 
respect  to  which  tlie  classification  Is  proposed,  and  can  never  be  made 
arbitrarily  and  without  any  Just  basis.  It  must  be  grounded  upon  a 
reason  of  a  public  nature,  and  the  act  must  affect  all  who  are  within 
the  reason  for  its  enactment 

7.  Masteb  ANn  Servant— Fellow  Servants— Legislation— Evasion  of  Law. 

A  railroad  cannot  evade  the  liability  imposed  upon  It  by  87  Ohio  Laws, 
p.  150,  f  3,  providing  that  every  person  in  the  employ  of  a  railroad, 
having  power  or  authority  to  direct  or  control  any  other  employ^,  is  not 
the  fellow  servant,  but  a  superior,  of  such  other  employ^,  and  is  also  the 
superior  of  subordinate  employes  In  any  other  branch  of  the  service,  by 
putting  a  dummy  In  nominal  charge  of  every  other  employe  on  the  train* 
but  In  such  case  the  court  will  look  through  the  evasion  in  order  to  de- 
termine the  real  grades  of  the  service. 

8.  Constitutional  Law— Bqual  Protection   of  Laws— Railroad  Fellow 

Servants'  Act. 

87  Ohio  Laws,  p.  150,  |  8,  which  provides  that  In  actions  against  a  rail- 
road for  Injuries  to  employes  it  shall  be  held.  In  addition  to  the  liability 
now  existing  by  law,  that  every  employ^  having  authority  to  direct  any 
other  employ^  is  not  a  fellow  servant,  but  superior,  of  such  other  em- 
ployfi,  and  also  that  every  person  having  charge  of  employ^  In  a  separate 
branch  or  department  shall  be  held  the  superior  of  subordinate  employes 
in  any  other  department,  and  which  merely  extends  the  classification 
previously  made  by  the  Supreme  Court  under  which  a  railroad  was 
liable  for  Injuries  to  an  inferior  caused  by  the  negligence  of  a  sup^or 
acting  in  the  same  service,  by  imposing  on  the  railroad  a  liability  for 
injuries  caused  to  an  Inferior  in  one  branch  of  the  s^ vice  by  the  negli- 
gence of  a  superior  in  another  branch,  is  not  repugnant  to  section  2  of 
the  Bill  of  Rights  of  the  Constitution  of  Ohio,  which  provides  that  all 
political  power  is  Inherent  In  the  people,  and  government  is  instituted  for 
their  equal  protection  and  benefit 

9l  Same— Policy  of  Law. 

The  validity  of  an  act  passed  by  the  Legislature  must  be  tested  alone 
by  the  Constitution.  Courts  have  no  right  or  power  to  nullify  a  statute 
upon  the  ground  that  it  is  against  natural  justice  or  public  policy. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  North- 
ern District  of  Ohio. 

For  opinion  below,  see  128  Fed.  474. 

T.  McNamara,  Jr.,  Geo.  F.  Arrel,  and  J.  P.  Wilson,  for  plaintiflF 
in  error. 

Cushing  &  Clarke,  for  defendant  in  error. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit 
Judges. 

1 8.  Who  are  fellow  servants,  see  notes  to  Northern  Pac  It  Co.  v.  Smith,  8 
C.  C.  A.  668;  Canadian  Paa  Ky.  Co.  V.  Johnston,  9  C  C.  A.  596;  Flippin  v. 
Kimball,  81  a  a  A.  286. 
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RICHARDS,  Circuit  Judge.  This  was  a  suit  to  recover  damages 
for  the  wrongful  death  of  the  plaintiff's  intestate,  a  fireman  on  a 
switching  engine  at  work  in  the  yards  of  the  defendant  company 
at  Xiles,  Ohio,  which  resulted  from  a  collision  charged  to  have  been 
due  to  the  negligence  of  the  engineer  of  another  train,  also  at  work 
in  the  yards.  The  suit  could  not  have  been  maintained  under  the 
law  as  it  stood  in  Ohio  prior  to  the  passage  of  the  act  of  April  2, 
1890  (87  Ohio  Laws,  p.  149),  for  under  that  law  the  negligence  relied 
on  was  that  of  a  fellow  servant,  for  which  the  company  was  not 
liable.  The  suit,  therefore,  was  based  upon  section  3  (page  150)  of 
the  act  referred  to,  which  reads  as  follows : 

"Sec.  8.  That  In  all  actions  against  the  railroad  company  for  personal  in- 
jury to,  or  death  resulting  from  personal  injury,  of  any  person,  while  in  the 
employ  of  such  company,  arising  from  the  negligence  of  such  company  or  any 
of  its  officers  or  employes,  it  shall  be  held  in  addition  to  the  liability  now  ex- 
isting by  law,  that  every  person  In  the  employ  of  such  company,  actually 
baring  power  or  authority  to  direct  or  control  any  other  employ^  of  such 
company,  is  not  the  fellow  servant,  but  superior  of  such  other  employ^,  also 
that  every  person  in  the  employ  of  such  company  having  chflrge  or  control  of 
employes  in  any  separate  branch  or  department,  shall  be  held  to  be  the 
superior  and  not  fellow  servant  of  employes  in  any  other  branch  or  depart- 
ment who  have  no  power  to  direct  or  control  in  the  branch  or  department  in 
which  they  are  employed.** 

Several  years  ago  the  case  was  tried  and  judgment  recovered, 
which  was  reversed  by  this  court  for  reasons  stated  in  the  opinion 
delivered  by  Judge  Cochran,  and  reported  in  Erie  Railroad  Co.  v. 
Kane,  118  Fed.  223,  55  C.  C.  A.  129.  No  question  was  raised  at 
that  time  as  to  the  constitutionality  of  the  act.  We  did  pass  upon 
its  construction,  holding  that,  under  the  second  clause  of  section  3, 
an  engineer,  having  control  of  but  a  single  employe,  might  be  the 
constructive  superior  of  the  fireman  of  another  train  having  control 
of  none.  When  the  case  came  on  again  for  trial  below,  objection 
to  the  introduction  of  any  testimony  was  sustained  on  the  ground, 
among  other  things,  that  the  provisions  of  section  3  relied  on  vio- 
late the  Constitution  of  Ohio.  Whether  this  holding  was  correct 
is  the  question  before  us  now  for  determination. 

We  approach  the  consideration  of  the  validity,  under  the  Con- 
stitution of  Ohio,  of  an  Ohio  law,  with  some  reluctance;  for  the 
question  is  one  whose  determination  properly  belongs  to  the  Su- 
preme Court  of  Ohio.  Pelton  v.  National  Bank,  101  U.  S.  143,  144, 
25  L.  Ed.  901.  Unfortunately,  although  the  law  has  been  in  force 
for  14  years,  and  several  times  before  the  Supreme  Court  of  Ohio 
(R.  R.  Co.  V.  Margrat,  51  Ohio  St.  130,  37  N.  E.  11 ;  R.  R.  v.  Erick, 
51  Ohio  St.  146,  37  N.  E.  128 ;  Railway  Co.  v.  Shanower,  70  Ohio 
St.  166,  71  N.  E.  279),  the  validity  of  the  provisions  now  assailed 
has  yet  to  be  determined  by  that  tribunal.  The  lower  courts  of 
Ohio  are  divided  on  the  question,  the  weight  of  authority  being  in 
favor  of  the  constitutionality  of  the  act.  Under  these  circum- 
stances, the  well-settled  rule  that,  where  the  constitutionality  of  a 
law  is  involved,  every  possible  presumption  is  in  favor  of  its  valid- 
ity, and  continues  until  the  contrary  is  shown  beyond  a  reasonable 
doubt,  laid  down  by  the  Supreme  Court  of  the  United  States  and 
the  Supreme  Court  of  Ohio,  is  peculiarly  applicable.    Sinking  Fund 
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Cases,  99  U.  S.  700,  718,  25  L.  Ed.  496;  Railroad  Co.  v.  Clinton 
Co.,  1  Ohio  St.  82,  83 ;  State  v.  Cincinnati,  20  Ohio  St.  33 ;  Mar- 
met  V.  State,  45  Ohio  St  64,  12  N.  E.  463;  State  ex  rel.  v.  Jones, 
51  Ohio  St.  492,  504,  37  N.  E.  945. 

Prior  to  the  passage  of  this  act  the  general  rule  in  Ohio  was  that 
a  railroad  company  was  not  responsible  to  an  employe  for  injuries 
resulting  from  the  negligence  of  a  fellow  servant,  with  the  qualifi- 
cation, however,  that  where  one  employ^  was  put  under  the  con- 
trol of  another  the  company  was  liable  to  the  former  for  injuries 
caused  by  the  negligence  of  the  latter,  when  both  were  acting  in 
the  common  service.  Little  Miami  R.  R.  Co.  v.  Stevens,  20  Ohio, 
416;  Railroad  Co.  v.  Keary,  3  Ohio  St.  201.  In  the  latter  case 
Judge  Ranney  pointed  out  that  the  risk  assumed  on  entering  the 
employment  of  a  railroad  company  is  only  that  resulting  from  the 
carelessness  of  those  engaged  in  a  common  employment,  and  said 
(page  211)  :  "No  service  is  common  that  does  not  admit  a  com- 
mon participation,  and  no  servants  are  fellow  servants  when  one 
is  placed  in  control  over  the  other."  So  important  was  this  Ohio 
rule,  rendering  a  railroad  company  liable  to  a  subordinate  for  in- 
juries caused  by  the  negligence  of  his  superior,  deemed  to  be, 
that  it  was  held  in  the  case  of  Railway  Co.  v.  Spangler,  44  Ohio  St 
471,  8  N.  E.  467,  58  Am.  St.  Rep.  833,  that  it  was  not  competent 
for  a  company  to  stipulate  with  its  employes  that  this  liability  should 
not  attach.  It  was  pointed  out  that  the  liability  was  not  created  for 
the  protection  of  the  employes  simply,  but  had  its  reason  and  founda- 
tion in  a  public  necessity  and  policy.  Page  479,  44  Ohio  St,  page 
470,  8  N.  E.,  58  Am.  Rep.  833. 

So  it  appears  that,  under  the  Ohio  rule  as  it  existed  when  this 
act  was  passed,  the  relation  of  the  negligent  to  the  injured  em- 
ploy6  determined  the  liability  of  the  company.  If  the  negligent 
employe  was  in  control  of  the  injured  one,  the  company  was  held 
liable,  because  then  the  two  were  not  deemed  fellow  servants,  en- 
gaged in  a  common  employment,  but  one  was  regarded  as  the  su- 
perior of  the  other.  Recognizing  this  ground  of  distinction  as  ex- 
isting in  Ohio,  section  3  not  only  gives  it  statutory  force,  but  extends 
the  liability  of  the  company  by  broadening  the  class  of  superiors  in 
the  service  and  narrowing  that,  of  fellow  servants.  It  provides  that  in 
all  actions  against  the  railroad  company,  for  personal  injury  or 
wrongful  death,  it  shall  be  held,  "in  addition  to  the  liability  now  ex- 
isting by  law" — 

(1)  **That  every  person  In  the  employ  of  such  company,  actually  haying 
power  or  authority  to  direct  or  control  any  other  employ^  of  such  company* 
is  not  the  fellow  servant,  hut  superior,  of  such  other  employe  ;••  and, 

(2)  *'Also  that  every  person  in  the  employ  of  such  company  having  charge 
or  control  of  employes  in  any  separate  branch  or  department  shall  be  held  to 
be  the  superior  and  not  fellow  servant  of  employte  in  any  other  branch  or 
department  who  have  no  power  to  direct  or  control  in  the  branch  or  depart- 
ment in  which  they  are  employed." 

As  said  by  Judge  Davis  in  the  recent  case  of  Railway  Co.  v. 
Shanower,  70  Ohio  St.  166,  169,  71  N.  E.  279,  280: 

*'It  [the  act  of  April  2,  1890]  declares  that  it  is  intended  to  add  to  tiie  lia- 
bility already  recognized  by  law.     It  does  this  in  two  particulars:   First,  it 
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makes  obligatory  upon  the  courts  of  this  state  the  superior  servant  rnle, 
which  was  first  announced  In  this  court  In  Little  Miami  Railroad  Go.  y. 
Stevens,  20  Ohio,  415,  and  which  was  afterwards  approved  and  followed  In  a 
number  of  other  cases  In  this  and  other  states,  although  It  has  been  re- 
pudiated In  many  others;  second,  It  creates  by  force  of  the  statute  a  rela- 
tion of  superior  and  subordinate  where  none  exists  In  fact,  and  brings  It  with- 
in the  operation  of  the  rule  mentioned." 

The  exercise  of  authority  by  one  employ^  over  another  is  thus 
made  the  test.  Any  employ^  who  exercises  authority  over  another 
is  "not  the  fellow  servant,  but  superior,"  of  such  other,  and  every 
employe  who  exercises  authority  over  another  in  his  own  branch 
or  department  is  "the  superior,  and  not  fellow  servant,"  of  an  em- 
ploye in  a  separate  branch  or  department  who  exercises  no  author- 
ity there.  If  the  negligent  employe  is,  by  virtue  of  this  enactment, 
the  superior,  and  not  fellow  servant,  of  the  injured  .employ^,  the 
latter  did  not  assume  the  risk  of  his  negligence,  and  the  company 
is  responsible. 

It  is  to  be  observed  that  the  basis  of  the  new  classification  made 
by  the  Legislature  is  none  other  than  that  of  the  old  made  by  the 
Supreme  Court  of  Ohio.  The  class  is  merely  broadened  by  a  logi- 
cal extension  of  the  rule.  Under  the  old,  the  company  was  liable 
for  the  negligence  of  one  who  exercised  authority  over  the  employe 
injured  through  his  negligence  (B.  &  O.  R.  R.  Co.  v.  Camp,  65  Fed. 
952,  13  C.  C.  A.  233,  243) ;  under  the  new,  it  is  liable  not  only  for 
the  negligence  of  one  who  exercises  authority  over  the  employe 
injured,  but  of  one  who,  exercising  authority  in  one  branch  or  de- 
partment, by  his  negligence  causes  the  injury  of  an  employ^  in 
another  who  exercises  no  authority  there. 

The  contention  is  that  the  act  violates  the  second  section  of  the 
Bill  of  Rights  of  the  Constitution  of  Ohio,  which  provides  that  "all 
political  power  is  inherent  in  the  people ;  government  is  instituted 
for  their  equal  protection  and  benefit;"  and  which,  as  held  in  the 
case  of  the  State  ex  rel.  v.  Ferris,  53  Ohio  St.  314,  41  N.  E.  579, 
30  L.  R.  A.  218,  is  not  less  broad  than  that  clause  of  the  fourteenth 
amendment,  which  provides  that  no  state  shall  "deny  to  any  per- 
son within  its  jurisdiction  the  equal  protection  of  the  law."  It  is 
strongly  urged  that  the  statute,  by  conferring  upon  some  employes 
a  right  to  recover  which  is  denied  others,  unjustly  discriminates 
among  those  engaged  in  the  same  occupation,  creating  a  favored 
class,  and  denying  to  those  outside  of  it  the  equal  protection  of  the 
law. 

The  doctrine  is  well  settled  that  the  General  Assembly,  in  the 
absence  of  an  applicable  prohibition,  has  power  to  classify  subjects 
of  legislation,  conferring  rights  or  imposing  burdens  on  the  created 
classes,  according  to  its  views  of  what  is  just  and  expedient  and 
will  promote  the  general  welfare,  subject  only  to  the  limitation  that 
there  must  be  some  reasonable  ground  for  the  classification  made. 
Wagoner  v.  Loomis,  37  Ohio  St.  571 ;  Adler  v.  Whitbeck,  44  Ohio 
St  539,  9  N.  E.  672;  State  ex  rel.  v.  Jones,  51  Ohio  St  492,  506, 
37  N.  E.  945 ;  State  v.  Nelson,  52  Ohio  St.  88,  101,  39  N.  E.  22,  26 
L.  R.  A.  317;  Cincinnati  v.  Steinkamp,  54  Ohio  St  285,  290,  43 
N.  E.  490;  Hagerty  v.  State,  55  Ohio  St  613, 45  N.  E.  1046;  France 
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V.  State,  57  Ohio  St.  1,  25,  47  N.  E.  1041 ;  State  v.  Gardner,  58 
Ohio  St.  599,  606,  51  N.  E.  136,  41  L.  R.  A.  689,  65  Am.  St.  Rep. 
785 ;  State  v.  Guilbert,  70  Ohio  St.  229,  250,  71  N.  E.  636 ;  Fidelity 
&  Casualty  Co.  v.  Freeman,  109  Fed.  847,  855,  48  C.  C.  A.  692,  54 
L.  R.  A.  680 ;  Missouri  Ry.  Co.  v.  Mackey,  127  U.  S.  205,  8  Sup. 
Ct.  1161,  32  L.  Ed.  107;  Minneapolis  &  St.  Louis  Ry.  Co.  v.  Her- 
rick,  127  U.  S.  210,  8  Sup.  Ct.  1176,  32  L.  Ed.  109 ;  Minneapolis 
&  St.  Louis  Ry.  Co.  v.  Beckwith,  129  U.  S.  26,  9  Sup.  Ct.  207,  32 
L.  Ed.  585 ;  Chicago,  Kansas  &  Western  R.  R.  Co.  v.  Pontius,  157 
U.  S.  209,  15  Sup.  Ct.  585,  39  L.  Ed.  675 ;  Gulf,  Colo.  &  Santa  Fe 
R.  R.  Co.  V.  Ellis,  165  U.  S.  150,  17  Sup.  Ct.  255,  41  L.  Ed.  666;  Ma- 
goun  V.  Illinois  Trust  &  Savings  Bank,  170  U.  S.  283,  18  Sup.  Ct. 
594,  42  L.  Ed.  1037 ;  Orient  Insurance  Co.  v.  Daggs,  172  U.  S.  557, 
19  Sup.  Ct.  281,  43  L.  Ed.  552 ;  St.  Louis,  Iron  Mountain  &  South- 
ern Ry.  V.  Paul,  173  U.  S.  404,  19  Sup.  Ct.  419,  43  L.  Ed.  746; 
Tullis  V.  Lake  Erie  &  Western  R.  R.,  175  U.  S.  348,  20  Sup.  Ct. 
136,  44  L.  Ed.  192;  Billings  v.  Illinois,  188  U.  S.  97,  23  Sup.  Ct 
272,  47  L.  Ed.  400. 

Of  the  above  cases,  Missouri  Ry.  Co.  v.  Mackey,  127  U.  S.  205,  8 
Sup.  Ct.  1161,  32  L.  Ed.  107 ;  Minneapolis  &  St.  Louis  Ry.  Co.  v. 
Herrick,  127  U.  S.  210,  8  Sup.  Ct.  1176,  32  L.  Ed.  109 ;  Chicago, 
Kansas  &  Western  R.  R.  v.  Pontius,  157  U.  S.  209,  15  Sup.  Ct  585, 
39  L.  Ed.  675 ;  and  Tullis  v.  Lake  Erie  &  Western  R.  R.  Co.,  175 
U.  S.  348,  20  Sup.  Ct.  136,  44  L.  Ed.  192— sustain  the  validity  of 
laws  either  abrogating  or  modifying  the  common-law  rule  of  fel- 
low servants  as  applied  to  railroad  employes. 

The  sole  question  in  the  case,  therefore,  is  whether  the  exercise 
of  authority  in  the  service  affords  a  reasonable  ground  for  the  classi- 
fication of  railroad  employes.  A  valid  classification  for  legislative 
purposes  "must  always  rest  upon  some  difference  which  bears  a 
reasonable  and  just  relation  to  the  act  in  respect  to  which  the  clas- 
sification is  proposed,  and  can  never  be  made  arbitrarily  and  with- 
out any  such  basis."  Gulf,  Colo.  &  Santa  Fe  R.  R.  Co.  v.  Ellis,  165 
U.  S.  150,  17  Sup.  Ct.  255,  41  L.  Ed.  666 ;  Billings  v.  Illinois,  188 
U.  S.  97,  102,  23  Sup.  Ct.  272,  47  L.  Ed.  400.  It  must  be  grounded 
upon  "a  reason  of  a  public  nature,"  and  "the  act  must  affect  all  who 
are  within  the  reason  for  its  enactment."  Judge  Shauck  in  Miller 
V.  Crawford,  70  Ohio  St.  207,  214,  71  N.  E.  631. 

The  court  below  based  its  holding  that  the  act  is  unconstitu- 
tional upon  the  ground  that  the  classification  was  wholly  arbitrary; 
that  there  is  no  real  distinction  in  the  railroad  service  between  an 
employe  who  exercises  authority  and  one  who  does  not — ^for  in- 
stance, between  an  engineer  and  a  fireman — ^yet,  under  the  law, 
if  both,  while  running  a  train,  were  injured  through  the  n^li- 
gence  of  the  engineer  of  another  train,  the  fireman,  having  no  one 
under  him,  would  have  a  right  to  recover,  while  the  engineer,  being 
in  control  of  the  fireman,  would  not.  The  court  thought  this 
placed  the  power  of  classification  in  the  hands  of  the  company,  and 
suggested  that  it  could  substantially  relieve  itself  from  all  liability 
by  placing  on  each  train  a  boy  who,  by  its  rules,  would  be  in  the 
charge  or  control  of  every  other  employ^  on  the  train.    As  to  the 
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suggestion,  obviously  the  company  could  do  nothing  of  the  kind. 
By  no  trick  of  that  sort  could  it  evade  the  law  and  escape  liability. 
The  court  would  look  through  the  sham  to  the  real  grades  of  the 
service.  B.  &  O.  R.  R.  Co.  v.  Baugh,  149  U.  S.  368,  380,  13  Sup.  Ct. 
914,  37  L.  Ed.  772.  But  passing  this,  the  court  in  its  supposed  case 
lost  sight  of  the  positions,  relative  to  one  another,  occupied  in  the  serv- 
ice by  an  engineer  and  a  fireman.  Under  the  old  law  the  engineer 
was  deemed  the  superior,  and  not  the  fellow  servant,  of  the  fireman 
if  both  were  on  the  same  engine.  Now,  this  was  a  reasonable  distinc- 
tion, because  the  Supreme  Court  of  Ohio  itself  made  it.  Is  it  any  less 
reasonable  to  say  that  an  engineer  is  the  superior  of  a  fireman,  al- 
though they  are  on  different  engines  ?  This  is  what  the  new  law  says. 
If  the  distinction  made  by  the  old  law  is  reasonable,  why  call  that  made 
by  the  new  arbitrary  ? 

In  each  case  there  was  an  attempt  to  define  who  should  be  re- 
garded as  fellow  servants  by  a  process  of  exclusion.  The  old  law 
excluded  the  direct  superior  of  the  injured  employe;  the  new  excludes 
in  addition  the  indirect  superior.  The  ground  is  the  same,  that  they 
are  not  in  a  common  service. 

Take  a  practical  illustration.  A  fireman  or  brakeman  may  fairly 
be  said  to  assume  the  risk  of  injury  through  the  negligence  of  another 
fireman  or  brakeman.  Being  acquainted  with  the  work,  he  can  esti- 
mate the  danger,  and  not  unreasonably  may  be  expected  to  keep  an 
eye  on  those  engaged  in  the  same  work,  thus  guarding  both  himself 
and  the  company  against  negligent  fellow  servants.  Is  it  unreason- 
able or  arbitrary  to  say  that  these  things  are  not  true  of  the  relation 
of  a  fireman  or  brakeman  to  an  engineer  or  conductor — to  say  that  the 
characteristics  of  a  common  service  are  not  present,  and  that  those 
who  only  carry  out  the  orders  of  others  ought  not  to  be  held  to  have 
assumed  the  risk  of  the  negligence  of  those  in  authority  over  them, 
whose  commands  they  must  obey  ? 

On  the  other  hand,  why  should  not  the  railroad  company  be  held 
responsible  for  an  injury  to  a  brakeman  or  fireman,  resulting  from  the 
negligence  of  a  conductor  or  engineer,  whether  in  his  own  branch  or 
department  having  control  over  him,  or  in  another  branch  or  depart- 
ment, exercising  authority  there  ?  May  not  such  a  superior  be  reason- 
ably treated  as  the  representative  of  the  company,  in  a  sense  a  vice 
principal,  for  whose  negligence  the  company  is  rightly  responsible,  un- 
less the  person  injured  be  a  fellow  servant  of  the  negligent  employe? 
Finally,  looking  at  the  policy  of  the  act,  is  not  the  effect  of  the  new 
rule  to  make  railroad  companies  especially  careful  in  selecting  their 
superior  employes,  those  who  exercise  authority,  who  give  commands, 
and  upon  whose  skill  and  judgment  the  safe  operation  of  these  high- 
ways of  commerce  largely  depends  ? 

The  act  of  April  2, 1890,  has  been  before  the  Supreme  Court  of  Ohio 
at  least  three  times  (Railroad  Co.  v.  Margrat,  51  Ohio  St.  130,  37  N. 
E.  11 ;  Railroad  Co.  v.  Erick,  61  Ohio  St.  146,  37  N.  E.  128 ;  Railway 
Co.  v.  Shanower,  70  Ohio  St.  166,  71  N.  E.  279) ;  and  before  this  court 
twice  (Railroad  Co.  v.  Camp,  65  Fed.  952,  13  C.  C.  A.  233,  243 ;  Peirce 
V.  Van  Dusen,  78  Fed.  693,  24  C.  C.  A.  280).  In  all  these  cases,  ex- 
cept that  of  Peirce  v.  Van  Dusen,  the  constitutionality  of  the  act  was 
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assumed  and  its  construction  alone  considered.  In  that  case  Ac  court 
passed  upon  the  constitutionality  of  the  act,  but  only  the  first  clause 
of  section  3  was  involved.  As  to  that,  Mr.  Justice  Harlan,  who  de- 
livered the  opinion  of  the  court,  said  (page  291,  24  C  C  A.,  page  704, 
78  Fed.): 

"We  think  It  clear  that  the  Ohio  statute  Is  net  ebnozloos  to  the  constitii- 
tional  provision  requiring  aU  laws  of  a  general  natnre  to  have  a  uniform  oper- 
ation throughout  the  state.  As  it  applies  to  all  railroad  corporations  operat- 
ing railroads  within  the  state,  it  is,  within  the  meaning  of  the  state  Consti- 
tution, general  in  its  nature ;  and,  as  it  applies  to  aU  of  a  glvoi  class  of  rail- 
road employte,  it  operates  uniformly  throughout  the  state.** 

By  the  inferior  courts  of  the  state  the  act  has  been  held  unconsti- 
tutional by  the  court  of  common  pleas  of  Ashtabula  county,  in  Maltby 
V.  Railroad  Co.,  13  Ohio  Dec  280,  and  by  the  court  of  common  pleas 
of  Lucas  county,  in  Froelich  v.  Railroad  Co.,  13  Ohio  Dec  107;  and 
constitutional  by  the  court  of  common  pleas  of  Huron  county,  in  Roe 
V.  Railroad  Co.,  13  Ohio  Dec  260  (affirmed  by  the  circuit  court  of  the 
Sixth  District,  25  Ohio  Cir.  Ct  R.  628) ;  by  the  circuit  court  of  the 
same  circuit  (overruling  the  common  pleas  of  Lucas  county),  in  Froe- 
lich .V.  Railway  Co.,  24  Ohio  Cir.  Ct  R.  359 ;  and  by  the  circuit  court 
of  the  Fifth  Circuit,  in  Railwav  Co.  v.  Hottman,  25  Ohio  Cir.  Ct  R 
140.  It  will  be  observed  that  the  decided  weight  of  authority  is  on  the 
side  of  the  constitutionality  of  the  law. 

Believing  that  the  Legislature  had  valid  and  substantial  reasons  for 
extending  the  Ohio  "law  of  superiors,"  and  that  the  decided  weight  of 
authority  in  the  state  is  in  favor  of  the  constitutionality  of  the  law,  we 
hold  that  the  provisions  of  section  3  involved  in  this  case  do  not  violate 
the  Constitution  of  Ohio.  Whether  the  law  is  open  to  just  criticism 
as  a  piece  of  legislation  is  of  course  a  matter  upon  which  we  can  ex- 
press no  opinion.  As  was  said  by  Judge  Burket  in  Probasco  v.  Rainc, 
Auditor,  50  Ohio  St  378,  390,  34  N.  E.  536: 

'The  validity  of  an  act  passed  by  the  Legislature  must  be  tested  alone  br 
the  Coustitution ;  the  courts  have  no  right  or  power  to  nullii^  a  statute  iQKm 
the  ground  that  it  is  against  natural  justice  or  public  policy." 

The  statute  being  a  valid  one,  it  should  have  been  treated  by  the  court 
below  as  applicable  in  the  case  presented.  Peirce  v.  Van  Dusen,  78 
Fed.  693,  24  C.  C.  A.  230,  284. 

The  judgment  of  the  lower  court  is  reversed,  and  the  case  remanded 
for  proceedings  not  inconsistent  with  this  opinion. 


(133  Fed.  626.) 

PIRSCHER  V.  UNITED  STATES. 

(Circuit  Ctourt  of  Appeals,  Fifth  Circuit    November  7,  1901) 

No.  1,880. 

1.  Criminal  Law— Evidence — Contempobaneotjs  Acts. 

On  the  trial  of  an  indictment  charging  the  defendant  with  the  forgtfj 
of  a  bid  for  a  mail-carryiug  contract,  it  was  not  error  to  admit  in  evidence 
another  bid  shown  by  the  undisputed  evidence  to  have  been  forged  by  mi 
defendant  at  the  same  time  as  the  one  for  which  he  was  Indicted. 

[Ed.  Note.— For  cases  in  point,  see  voL  14,  CJent  Dig.  Criminal  Law.  H 
807,  828.1 
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In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  Alabama. 

Edward  P.  Wilson,  for  plaintiff  in  error. 
Wm.  H.  Armbrecht,  for  defendant  in  error. 

Before  PARDEE  and  SHELBY,  Circuit  Judges,  and  NEWMAN, 
District  Judge. 

PER  CURIAM.  On  careful  consideration  of  the  record  and  briefs, 
we  are  of  opinion : 

1.  That  there  was  no  error  in  permitting  the  witness  Candee  to 
testify  that  about  the  time  of  the  alleged  forgeries  charged  in  the  in- 
dictment the  defendant  bought  a  wagon  from  the  witness,  and  stated 
at  the  time  he  so  purchased  it  that  he  wanted  to  use  it  in  carrying  the 
mail  from  Carlton  to  Choctaw  Bluff,  as  the  same  bore  upon  the  crim- 
inal intent  charged  in  the  indictment. 

2.  That  no  error  was  committed  in  admitting  in  evidence,  over  the 
objection  of  the  defendant,  the  bid  of  Joseph  ^vers,  with  the  oath  of 
the  bidder  and  bond  and  oath  of  sureties  thereto  attached,  as  the  same 
was  shown  by  the  then  undisputed  evidence  to  have  been  forged  by  the 
defendant  contemporaneously  with  tiie  forging  of  the  bid  by  Samuel 
Ludgood  for  which  the  defendant  was  indicted. 

3.  That  the  eighth  count  in  the  indictment  upon  which  the  defend- 
ant was  convicted  is  a  good  and  sufficient  count,  as  charging  the  falsely 
making  and  forging  of  an  instrument  in  writing  purporting  to  be  an 
affidavit,  of  whidi  instrument  in  writing  the  jurat  formed  a  part 

The  judgment  of  the  Circuit  Court  is  affirmed. 


(185  Fed.  304.) 

GREARY  et  al.  v.  WEFEL. 

(Circuit  CJourt  of  Appeals,  Fifth  Circuit    February  15,  1905.) 

No.  1,423. 
Ebbob^Rbvisw. 

Where  it  is  determined  by  the  appellate  court  on  an  assignment  of 
error  presenting  the  question,  that  the  evidence,  which  is  all  in  the 
record,  not  only  warranted  but  required  the  verdict  that  was  rendered, 
further  assignments  of  error  relating  to  the  giving  and  refusal  of  in- 
structions become  Immaterial,  and  will  not  be  considered. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8,  Cent  Dig.  Appeal  and  Error, 
ft  4035-4036.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Florida. 

W.  A.  Blount  and  A.  C.  Blount,  for  plaintiffs  in  error. 
Wm.  C.  Fitts  and  Richard  W.  Stoutz,  for  defendant  in  error. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

PER  CURIAM.    The  plaintiff  in.  error  brought  to  this  court,  duly 
incorporated  in  a  Kll  of  exceptions,  all  of  the  evidence  adduced  on  the 
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trial  in  the  court  below,  and,  as  his  first  assignment  of  error  in  this 
court,  insists  that  the  court  below  erred  in  refusing  peremptory  instruc- 
tion to  the  jury  to  find  thereon  a  verdict  in  his  favor.  A  full  examination 
and  consideration  of  this  evidence  in  the  light  of  the  pleadings  has  satis- 
fied a  majority  of  the  judges  that  the  evidence  warranted  and  required 
a  verdict  in  favor  of  the  defendant  in  error,  and  that  the  same  as  ren- 
dered does  substantial  justice  between  the  parties.  It  follows  that 
the  first  assignment  of  error  is  not  well  taken,  and  that  the  other 
assignments,  all  relating  to  charges  given  and  refused,  need  not  be,  and 
they  are  not,  considered. 
The  judgment  of  the  Circuit  Court  is  aflSrmed. 


(184  Fed.  S88.) 

CUDAHT  PACKING  CO.  ▼.  STATE  NAT.  BANK  OF  ST.  LOUIS,  MO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    December  24,  1904.) 

No.  2,057. 

1.  MOBTQAQE— UNSIONED   MeMOBANDUM   ON  BAOK. 

An  unsigned  contract  printed  on  the  back  of  a  mortgage,  and  not  re- 
ferred to  therein,  cannot  in  any  way  qualify  the  tenna  of  the  mortgage. 

2.  Nbqotiablb  Instbuments— Attobnet's  Fees. 

A  provision  for  the  payment  of  attorney's  fees  in  ease  a  note  is  not 
paid  at  maturity  does  not  destroy  the  negotiabiUty  of  a  note  otherwise 
negotiable. 

[Ed.  Note.— For  cases  in  point,  see  voL  7,  Cent  Dig.  Bills  and  Notes, 
I  403.1 

8.  Same— Cebtaintt  Requibxd  in  Negotiablb  Papeb. 

The  certainty  required  in  commercial  paper  is  commercial  certainty, 
not  matherantloal.  The  courts  ought  not  to  hold  any  proyision  fatal  to 
the  negotiability  of  such  paper  which  by  the  general  usage  of  the  business 
world  does  not  have  that  effect 

4.  MoBTOAOE— Negotiable  Instbuments. 

A  mortgage  securing  a  negotiable  note  so  far  partakes  of  its  cbaracter 
as  to  pass  free  from  equities  between  the  original  parties  to  a  bona  fide 
indorsee  of  the  note. 

6.  Same— Secubing  Non negotiable  Debt. 

Qufere:  Whether  the  mortgagor  of  a  mortgage  securing  a  nonnego- 
tiable  debt  can,  after  an  assignment  of  the  mortgage,  by  any  dealings 
with  the  mortgagee  short  of  actual  payment  though  had  in.  ignorance  of 
the  aHsigument  raise  *'an  equity*'  as  against  the  assignee. 

(Syllabus  by  the  Court) 

In  Error  to  the  tircuit  Court  of  the  United  States  for  the  Western 
District  of  Missouri. 
For  opinion  below,  see  126  Fed.  543. 

Edwin  A.  Krauthoff  ^Thomas  Creagh,  J.  V.  C.  Karnes,  and  Alex- 
ander New,  on  the  brief),  for  plaintiff  in  error. 

C.  H.  Kohler  (M.  A.  Fyke,  E.  L.  Snider,  and  J.  H.  Richardson,  on 
the  brief),  for  defendant  in  error. 

Before  SANBORN  and  VAN  DEVANTER,  Circuit  Judges,  and 
AMIDON,  District  Judge. 
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AMIDON,  District  Judge.  June  5,  1901,  Humphrey  &  Fleming 
executed  and  delivered  to  Tamblyn  &  Tamblyn,  live  stock  agents  and 
brokers,  of  Kansas  City,  Mo.,  their  promissory  note  for  $7,000,  pay- 
able December  1st  of  that  year,  with  interest  at  8  per  cent.  To  secure 
the  pa3mient  of  this  note  the  makers  executed  a  chattel  mortgage  of 
even  date  upon  300  head  of  four  and  five  year  old  steers,  which  mort- 

¥ige  was  duly  filed  in  the  proper  office  June  8th  following.  June  10th 
amblyn  &  Tamblyn,  for  value,  indorsed  and  transferred  the  note 
and  assigned  the  mortgage  to  the  defendant  in  error  (the  plaintiff  be- 
low), the  State  National  Bank  of  St.  Louis,  Mo.  The  assignment  was 
not  recorded,  and  was  not  required  to  be  by  law,  and  no  actual  notice 
of  the  transfer  was  given  to  the  mortgagors.  Before  the  maturity  of 
the  note,  namely,  August  12,  1901,  the  mortgagors,  without  the  knowl- 
edge or  consent  of  the  bank,  shipped  to  the  mortgagees,  Tamblyn  & 
Tambl}^,  78  head  x>i  the  cattle  covered  by  the  mortgage,  who  sold  the 
same  to  the  plaintiff  in  error  (the  defendant  below),  the  Cudahy  Pack- 
ing Company,  and  received  in  payment  therefor  $2,331.11,  which  they 
applied  in  partial  extinction  of  another  indebtedness  due  to  them  by  the 
mortgagors.  This  action  is  brought  by  the  bank  against  Cudahy  & 
Co.  for  the  conversion  of  the  78  head  of  cattle.  By  stipulation  it  was 
tried  to  the  court  without  a  jury,  and  resulted  in  a  general  finding  and 
judgment  in  favor  of  the  plaintiff  for  $2,331.11. 

Two  errors  of  law  are  assigned,  which  it  is  claimed  require  a  re- 
versal of  this  judgment:  (1)  It  is  contended  that  the  mortgage  au- 
thorized the  sale  and  the  payment  to  the  mortgagees,  notwithstanding 
its  assignment.  (2)  It  is  urged  that  the  note  was  not  negotiable,  with- 
in the  law  merchant,  and  that  the  sale  having  been  made  by  the  mort- 
gagors, through  the  original  mortgagees,  in  ignorance  of  the  assign^ 
ment  of  the  mortgage,  the  assignee  cannot  maintain  this  action. 

The  first  contention  is  based  upon  the  following  language,  which  is 
printed  on  the  back  of  the  mortgage : 

''All  of  said  cattle,  as  herein  mentioned,  are  to  be  held  In  said  pasture  and 
fed  by  the  mortgagor  during  the  term  of  this  mortgage,  and  at  least  three 
days  before  the  maturity  of  the  note  herein  mentioned  they  shall  be  shipped 
and  consigned  to  Tamblyn  &  Tamblyn  at  the  stockyards  at  Kansas  City. 
Missouri,  and  when  sold  by  them  the  proceeds  thereof  shall  be  applied,  first, 
in  payment  of  the  usual  commissions  to  said  Tamblyn  &  Tamblyn  for  selling 
the  same  and  the  balance,  or  so  much  thereof  as  may  be  necessary  shall  be 
applied  to  the  indebtedness  hereinbefore  mentioned. 

"If  said  cattle  or  any  part  thereof  be  consigned  to  or  sold  by  any  person 
except  Tamblyn  &  Tamblyn,  then  said  mortgagee  shall  be  paid  the  proceeds  of 
said  sale  and  a  commission  of  fifty  cents  per  head  on  all  the  above  described 
cattle  so  sold." 

This  instrument  was  not  signed  by  the  mortgagors  nor  is  it  in  any 
way  referred  to  in  the  mortgage.  It  could  not,  therefore,  be  treated  as 
a  binding  contract  between  the  mortgagor  and  mortgagee.^  It  is  a 
mere  blank  paper,  with  no  force  whatever.  The  fact  that  it  is  printed 
upon  the  back  of  the  mortgage,  but  not  executed,  might  properly  indi- 
cate that  the  mortgagors  intentionally  refused  to  be  bound  by  its  terms. 
A  more  natural  interpretation  would  be  that  the  mortgage  was  executed 
by  the  mortgagors  without  any  knowledge  whatever  of  this  printed 
indorsement  on  the  back  of  the  instrument,  and  it  would  be  a  wholly 
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unjustified  interpretation  to  hold  that  they  were  bound  by  terms  to 
which  they  never  subscribed.  For  these  reasons,  we  consider  that  this 
indorsement  was  not  binding  even  as  between  the  original  parties. 
Much  less  could  it  be  held  to  be  binding  upon  an  assignee  of  the  mort- 
gage, or  to  qualify  in  any  way  his  rights  under  the  mortgage  itself. 
But  even  if  the  instrument  were  binding  as  between  the  original  par- 
ties, a  fair  construction  of  its  language  would  limit  it  to  the  time  during 
which  the  mortgagees  continued  to  l^  the  owners  of  the  mortgage.  Its 
primary  object  was  to  secure  to  the  commission  merchants  their  com- 
missions on  the  sale  of  the  cattle.  It  was  never  intended  to  destroy 
the  mortgage  itself.  This,  however,  would  be  the  result  of  a  construc- 
tion that  would  leave  this  indorsement  binding  notwithstanding  a  trans- 
fer of  the  mortgage.  The  assignee  would  really  have  no  security 
whatever,  under  such  an  arrangement.  He  would  be  dependent  upon 
the  fidelity  of  the  commission  merchants.  If  the  contention  of  counsel 
for  the  plaintiff  in  error  is  sound,  the  mortgagor  and  mortgagee  had 
the  right  to  sell  and  dispose  of  the  mortgaged  property,  and  whether 
the  assignee  of  the  mortgage  would  ever  derive  any  benefit  from  it 
would  be  entirely  dependent  upon  the  fidelity  of  Tamblyn  &  Tamblyn. 
Instead  of  having  a  lien  upon  the  property,  the  assignee  of  the  mort- 
gage would  simply  have  the  personal  obligation  of  the  original  mort- 
gagees. Neither  the  instrument  nor  the  nature  of  the  transaction  jus- 
tifies any  such  interpretation. 

The  note  was  payable  to  the  order  of  Tamblyn  &  Tambljm,  but  it 
contained  the  following  provision:  "And  in  case  legal  proceedings 
are  instituted  to  enforce  the  collection  of  this  note,  we  agree  to  pay 
ten  per  cent,  of  the  entire  amount  due  as  attorney's  fees."  It  is  con- 
tended that  this  language  destroyed  tfie  negotiability  of  the  note,  or, 
more  accurately,  made  the  instrument  not  a  promissory  note  at  all. 
but  a  mere  chose  in  action.  This  is  the  holding  of  the  Supreme  Court 
of  Missouri — the  state  in  which  this  action  arose.  First  National  Bank 
v.  Gay,  63  Mo.  33,  21  Am.  Rep.  430;  Samstag  v.  Conley,  64  Mo.  476; 
First  National  Bank  v.  Marlow,  71  Mo.  618 ;  McCoy  v.  Green,  83  Mo. 
626;  Creasy  v.  Gray,  88  Mo.  App.  454.  The  question,  however,  is 
one  of  general  commercial  law.  The  federal  courts,  in  respect  of  it, 
are  required  to  exercise  an  independent  judgment.  Such  has  been 
their  uniform  practice  in  regard  to  all  questions  affecting  negotiable 
instruments.  Swift  v.  Tyson,  16  Pet.  1,  10  L.  Ed.  865.  The  case  of 
Mercer  County  v.  Hackett,  1  Wall.  83,  17  L.  Ed.  548,  presented  a 
question  very  similar  to  the  one  now  under  consideration.  The  in- 
strument in  that  case  was  executed  by  a  corporation,  and  bore  the 
corporate  seal.  The  case  arose  in  the  state  of  Pennsylvania.  The 
courts  of  that  state  had  uniformly  decided  that  the  presence  of  a  cor- 
porate seal  destroyed  the  negotiability  of  such  instruments.  The  Su- 
preme Court,  however,  refused  to  follow  this  holding,  the  court  saying: 

'*If  this  decision  of  the  learned  court  was  founded  on  the  construction  of 
the  Ck)U8titution  or  statute  law  of  the  state,  or  the  peculiar  law  of  Pennsyl- 
vania as  to  titles  to  land,  we  would  have  felt  bound  to  follow ;  but  we  hare 
often  decided  that  on  questions  of  mercantile  or  commercial  law,  or  usages 
which  are  not  peculiar  to  any  place,  we  do  not  feel  bound  to  yield  our  own 
judgment.** 
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There  is  a  statute  in  the  state  of  Missouri  which  has  some  bearing 
on  the  question.    It  reads  as  follows : 

"Every  promissory  note  for  the  payment  of  money  to  the  payee  therein 
named  or  order  or  bearer,  and  expressed  to  be  for  value  received,  shall  be 
dne  and  payable  as  therein  expressed,  and  shall  have  the  same  effect  and  be 
negotiable  m  Uke  manner  as  Inland  bills  of  exchange." 

The  decisions  of  the  Supreme  Court  of  Missouri  above  referred  to 
are  not  based  upon  this  statute,  but  rest  upon  general  considerations  of 
the  common  law,  as  defining  the  essential  elements  of  negotiable  paper. 
The  statute  is  affirmative  in  its  language.  It  declares  what  elements 
must  be  found  in  a  promissory  note,  but  it  does  not  declare  what 
effect  the  presence  of  mddental  provisions,  such  as  the  payment  of  at- 
torney's fees,  shall  have.  It  is  conceded  that  all  the  elements  men- 
tioned in  the  statute  are  present  in  the  note  in  question.  It  would  not 
be  a  proper  construction  of  the  language  which  the  Legislature  has 
used  to  hold  that  every  instrument  which  contained  provisions  other 
than  those  mentioned  in  the  statute  should  be  nonnegotiable.  It  is  not 
correct  to  say  that  promissory  notes  were  not  negotiable  in  England  at 
common  law.  The  statute  of  Anne  is  declaratory  simply  of  the  com- 
mon law.  It  has  never  been  construed  by  the  English  courts  as  creat- 
ing any  new  rule.  It  was  enacted  to  remove  the  doubts  created  by  the 
decisions  of  Chief  Justice  Holt.  This  whole  subject  is  discussed  with 
remarkable  clearness  and  learning  in  the  case  of  Dunlop  v.  Silver,  a 
Circuit  Court  decision,  reported  in  1  Cranch,  367,  Fed.  Cas.  No.  4,169. 
See,  also,  Goodwin  v.  Robarts,  L.  R.  10  Ex.  337.  The  statute  of  Mis- 
souri above  quoted  seems  to  have  been  enacted  for  the  same  general 
purpose  as  the  statute  of  Anne,  namely,  to  remove  any  doubt  as  to  the 
negotiability  of  promissory  notes.  We  feel  at  liberty,  therefore,  to 
deal  with  this  question  as  a  question  of  general  law,  free  from  stat- 
utory restrictions  of  the  state  in  which  the  case  arose. 

Treating  it  thus,  the  question  at  the  present  time  presents  little  dif- 
ficulty. There  has  been  considerable  conflict  in  the  courts  of  the  differ- 
ent states  on  the  subject,  but  the  clear  weight  of  authority  at  the  pres- 
ent time  sustains  the  doctrine  that  the  incorporation  of  a  provision  for 
tiie  payment  of  attorney's  fees  in  negotiable  paper  does  not  destroy  its 
commercial  character.  The  following  states  have  so  held:  Alabama 
(Montgomery  v.  Crossthwait,  90  Ala.  553,  8  South.  498,  12  L.  R.  A. 
140,  24  Am.  St.  Rep.  832) ;  Arkansas  (Trader  v.  Chidester,  41  Ark. 
242,  48  Am.  Rep.  38);  Georgia  (Stapleton  v.  Louisville  Banking  Com- 
pany, 95  Ga.  802,  23  S.  E.  81) ;  IlUnois  (Dorsey  v.  Wolfe,  142  111.  589, 
32  N.  E.  495,  18  L.  R.  A.  428,  34  Am.  St.  Rep.  106) ;  Indiana  (Stone- 
man  v.  Pyle,  35  Ind.  104,  9  Am.  Rep.  637) ;  Iowa  (Shenandoah  Na- 
tional Bank  v.  Marsh,  89  Iowa,  273,  56  N.  W.  458,  48  Am.  St.  Rep. 
381) ;  Kansas  (Seaton  v.  Scovill,  18  Kan.  433,  21  Am.  Rep.  212,  note, 
26  Am.  Rep.  779) ;  Kentucky  (Gaar  v.  Louisville  Banking  Company, 
11  Bush,  180,  21  Am.  Rep.  209) ;  Louisiana  (Dietrich  v.  Bayhi,  23  La. 
Ann.  767) ;  Mississippi  (Clifton  v.  Bank  of  Aberdeen,  76  Miss.  929,  23 
South.  394) ;  Nebraska  (Heard  v.  Bank,  8  Neb.  10,  30  Am.  Rep.  811)  ; 
Oregon  (Benn  v.  Kutzschan,  24  Or.  28,  32  Pac.  763) ;  Tennessee  (Op- 
penheimer  v.  Farmers'  &  Merchants'  Bank,  36  S.  W.  705);  Texas 
(Hamilton  Gin  &  Mill  Co.  v.  Sinker,  74  Tex.  51,  11  S.  W.  1056); 
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Washington  (Colfax  Second  National  Bank  v.  Anglin,  6  Wash.  403, 
33  Pac.  1056).  No  decision  has  been  rendered  by  tfie  Supreme  Court 
of  the  United  States  on  this  subject,  but  the  question  has  been  fre- 
quently before  the  Circuit  Courts,  and  the  negotiability  of  the  instru- 
ments sustained.  Howenstein  v.  Barnes,  5  Dill.  482,  Fed.  Cas.  No. 
6,786 ;  Bank  of  British  North  America  v.  Ellis  (C.  C.)  2  Fed.  44.  The 
same  doctrine  has  been  approved  by  the  Circuit  Court  of  Appeals  of 
the  Sixth  Circuit.  Farmers'  National  Bank  v.  Sutton  Manufacturing 
Co.,  6  U.  S.  App.  312,  52  Fed.  191,  3  C.  C.  A.  1,  17  L.  R.  A.  595. 

The  following  state  decisions  have  held  that  such  a  stipulation  ren- 
ders the  note  nonnegotiable :  California  (Chase  v.  Whitmore,  68  Cal. 
545,  9  Pac.  942) ;  Montana  (Stadler  v.  First  Nat.  Bank,  22  Mont.  190, 
56  Pac.  Ill,  74  Am.  St.  Rep.  582);  North  Dakota  (Decorah  First  Nat. 
Bank  v.  Laughlin,  4  N.  D.  391,  61  N.  W:  473).  These  decisions  all 
rest  upon  a  statute — ^being  the  same  statute  that  was  construed  by  this 
court  in  Second  National  Bank  v.  Basuier,  65  Fed.  58,  12  C.  C.  A.  517. 
Marvland  (Marvland  Fertilizing  Co.  v.  Newman,  60  Md.  584,  45  Am. 
Rep.' 750);  Michigan  (Altman  v.  Rittershofer,  68JvIich.  287,  36  N.  W. 
74,  13  Am.  St.  Rep.  341) ;  Minnesota  (Jones  v.  Radatz,  27  Minn.  240, 
6  N.  W.  800) ;  Missouri  (Trenton  First  Nat.  Bank  v.  Gay,  63  Mo.  33, 
21  Am.  Rep.  430,  and  other  cases  above  cited) ;  North  Carolina  (New 
Windsor  First  Nat.  Bank  v.  Bynum,  84  N.  C.  24,  37  Am.  Rep.  604); 
Pennsylvania  (Woods  v.  North,  84  Pa.  407,  24  Am.  Rep.  201) ;  South 
Carolina  (Carroll  Co.  Savings  Bank  v.  Strother,  28  S.  C.  504,  6  S.  E. 
313);  Wisconsin  (W.  W.  Kimball  Co.  v.  Mellon,  80  Wis.  133,  48  N. 
W.  1100).  The  decisions  which  sustain  the  n^^tiability  of  notes  con- 
taining a  provision  for  the  payment  of  attorney's  fees  have,  in  the  main, 
been  justified  upon  the  ground  that  prior  to  the  maturity  of  the  note, 
and  while  it  was  current  in  the  business  world,  the  provision  was  in- 
operative ;  that  it  did  not  take  effect  until  after  the  dishonor  of  the 
note,  so  that  in  any  case  the  transferee  would  take  subject-  to  all  the 
defenses  existing  between  the  original  parties.  This  reasoning  can- 
not be  applied  to  provisions  for  the  payment  of  exchange,  and  upon 
that  ground  notes  containing  such  provisions  have  by  many  courts 
been  held  to  be  nonnegotiable.     Hughitt  v.  Johnson  (C.  C.)  28  Fed.  865. 

We  believe  that  the  whole  subject  might  well  be  rested  on  safer  and 
more  fundamental  grounds.  Judge  Mitchell,  in  writing  the  opinion  of 
the  Supreme  Court  of  Minnesota  in  the  case  of  Hastings  v.  Thompson, 
55  N.  W.  968,  21  L.  R.  A.  178,  40  Am.  St.  Rep.  315,  indicated  the  cor- 
rect doctrine  when  he  said :  ' 

"The  reason  and  purt>ose  of  tbe  rule  tbat  the  snm  to  be  paid  most  be  cer- 
tain l8  that  the  parties  to  the  instrument  may  know  the  amount  necessair 
to  discharge  it  without  InyestigatinK  facts  not  within  the  general  knowledge 
of  every  one  and  which  may  be  subject  to  more  or  less  uncertainty,  or  mow 
or  less  under  the  Influence  or  control  of  one  or  other  of  the  parties  to  tbe 
instrument" 

The  rule  requiring  certainty  in  commercial  paper  was  a  rule  of  com- 
merce before  it  was  a  rule  of  law.  It  requires  commercial,  not  mathe- 
matical, certainty.  An  uncertainty  which  does  not  impair  the  func- 
tions of  negotiable  instruments  in  thejudgment  of  business  men  ought 
not  to  be  regarded  by  the  courts.    The  fine  phrase  of  Chief  Justice 
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Gibson  in  the  case  of  Overton  v.  Tyler,  3  Pa.  346,  45  Am.  Dec.  645, 
that  a  negotiable  instrument  "is  a  courier  without  luggage,"  has  been 
made  to  do  much  service  in  the  discussion  of  this  subject.  The  real 
question,  however,  is  who  shall  determine  what  constitutes  "luggage" 
— the  business  ^orld,  or  the  judge  in  his  library?  In  no  branch  of  the 
law  has  the  sound  judgment  of  the  English  courts  shown  itself  more 
conspicuously  than  in  the  treatment  of  this  subject.  Whenever  a  new 
instrument,  varying  in  some  of  its  features  from  the  ordinary  promis- 
sory note  or  bill  of  exchange,  has  been  presented  for  admission  to  the 
class  of  commercial  paper,  those  courts  have  called  for  their  guidance 
men  from  the  actual  business  world,  best  qualified  to  speak  on  the  sub- 
ject. If,  from  their  evidence,  it  has  appeared  that  the  instrument  in 
question  was  by  the  general  custom  and  practice  of  the  business  world 
treated  as  a  negotiable,  instrument,  the  court  has  given  effect  to  that 
usage,  and  adjudged  tjie  instrument  to  be  subject  to  the  same  law  as 
other  negotiable  paper.  This  was  true  not  only  in  the  early  and  for- 
mative periods  of  the  commercial  law,  coming  down  to  the  age  of  Lord 
Mansfidd,  but  has  been  followed  with  the  same  freedom  from  time  to 
time  down  to  the  ciirrerft  year.  Those  courts  have  never  forsaken  the 
business  world  to  pursue  a  definition.  A  few  of  the  many  cases  which 
might  be  cited  will  illustrate  this  practice.  In  1824,  in  the  case  of 
Gorgier  v.  Mieville,  3  Barnewall  &  Cresswell,  46,  the  question  was 
first  raised  whether  bonds  issued  by  a  government  should  be  treated 
as  negotiable  instruments.  The  court  called  for  its  instruction  as  wit- 
nesses the  principal  bankers  of  London,  and,  being  advised  by  them 
that  such  instruments  were  generally  treated  by  the  commercial  world 
as  n^otiable,  the  court  assigned  that  character  to  them,  and  decided 
the  case  accordingly.  The  opinion  of  Chief  Justice  Cockbum  in  Good- 
win V.  Robarts,  L.  R.  10  Ex.  337,  is  not  only  a  striking  illustration  of 
the  practice  which  we  are  considering,  but  contains  a  masterly  exposi- 
tion of  the  whole  subject.  The  instrument  there  involved  was  entirely 
outside  of  the  class  of  promissory  notes  or  Wlls  of  exchange.  It  was 
scrip  issued  by  the  banking  house  of  Rothschild  in  London,  entitling 
the  holder,  upon  the  making  of  certain  payments,  to  the  delivery  of 
bonds  thereafter  to  be  issued  by  the  Russian  government.  It  will 
therefore  be  noticed  that  the  instruments  did  not  even  provide  for  the 
payment  of  money  at  all,  but  simply  for  the  delivery  of  bonds.  By  the 
testimony  of  bankers  and  others  qualified  to  speak  on  the  subject,  it 
appeared  that  for  some  30  years  such  scrip  had  been  treated  by  the 
business  world  as  negotiable,  passing  from  hand  to  hand,  free  of  de- 
fenses. It  was  contended,  however,  that  such  evidence  was  not  ad- 
missible to  determine  whether  an  instrument  was  negotiable,  but  that 
it  was  for  the  court  to  declare  the  law  from  its  general  knowledge  of 
the  customs  of  the  business  world,  and  the  qualities  essential  to  such 
instruments  under  previous  decisions.  Speaking  to  this  question,  the 
Chief  Justice  said : 

**The  substance  of  Mr.  Benjamin's  argument  Is  that  because  the  scrip  does 
not  correspond  with  any  of  the  forms  of  securities  for  money  which  have  been 
hitherto  held  to  be  negotiable  by  the  law  merchant,  and  does  not  contain  a 
direct  promise  to  pay  money,  but  only  a  promise  to  give  security  for  money, 
it  is  not  a  security  to  which,  by  the  law  merchant,  the  character  of  negotia- 
bility can  attach.    Having  given  the  fullest  consideration  to  this  argument, 
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we  are  of  the  opinion  that  It  cannot  prerall.  It  Is  fonndefl  on  the  Tlew  that 
the  law  m«^:hant  thus  referred  to  la  fixed,  stereotyped,  and  Incapable  of  bein? 
expanded  and  enlarged  so  as  to  meet  the  wants  and  reqalrements  of  trade 
In  the  varying  circumstances  of  commerce.  It  Is  true  that  the  law  merchant 
Is  sometimes  spoken  of  as  a  fixed  body  of  law,  forming  part  of  the  common 
law,  and,  as  It  were,  coeyal  with  It  But  as  a  matter  of  legal  history  this 
view  Is  altogether  Incorrect  The  law  merchant  thns  spoken  of  in  reference  to 
bills  of  exchange  and  other  negotiable  securities,  though  forming  parfof  the 
general  body  lex  mercatorla,  Is  of  comparatlyely  recent  origin.  It  is  neither 
more  nor  less  than  the  usages  of  merchants  and  traders  In  the  dlfTerent  de- 
partments of  trade,  ratified  by  the  decisions  of  courts  of  law,  which,  upon 
such  usages  being  proved  before  them,  have  adopted  them  as  settled  law,  with 
a  view  to  the  Interests  of  trade  and  the  public  convenience.  By  this  process, 
what  before  was  usage  only,  unsanctioned  by  legal  decision,  has  become  in- 
grafted upon  or  Incorporated  into  the  common  law,  and  may  thus  be  said  to 
form  part  of  It" 

The  learned  judge  then  proceeds  to  give  instances  of  cases  iDus- 
trating  this  view,  and  continues : 

'*It  thus  appears  that  all  these  Instruments  which  are  said  to  have  derived 
their  negotiability  from  the  law  merchant  had  their  origin,  and  that  at  no 
very  remote  period.  In  mercantile  usage,  and  were  adopted  Into  the  law  by 
our  courts  as  being  In  conformity  with  the  usages  of  trade,  of  which,  if  it 
were  needed,  a  further  confirmation  might  be  found  In  the  fact  that,  accord- 
ing to  the  old  form  of  declaring  on  bills  of  exchange,  the  declaration  always 
was  founded  on  the  custom  of  merchants.'  Usage  adopted  by  the  courts 
having  been  thus  the  origin  of  the  whole  of  the  so-called  law  merchant  as  to 
negotiable  securitiee,  what  Is  there  to  prevent  our  acting  up  to  the  principle 
acted  upon  by  our  predecessors,  and  followed  In  the  precedents  they  have  left 
to  us?  Why  Is  It  to  be  said  that  a  new  unage  which  has  sprung  up  under  al- 
tered circumstances  Is  to  be  less  admissible  than  the  usages  of  past  times? 
Why  is  the  door  to  be  now  shut  to  the  admission  and  adoption  of  usage  in  a 
matter  altogether  of  cognate  character,  as  though  the  law  had  been  finally 
stereotyped  and  settled  by  some  positive  and  peremptory  enactment?" 

This  decision  was  affirmed  in  the  House  of  Lords  not  only  upon  the 
ground  of  estoppel,  but  also  upon  the  ground  set  forth  in  the  opinion 
of  Chief  Justice  Cockbum.  1  App.  Cas.  476.  It  is  quite  manifest 
that  if  the  English  court  had  followed  the  ordinary  definition  of  com- 
mercial paper,  instead  of  having  recourse  to  the  business  world,  the  in- 
strument there  in  question  would  have  been  held  to  be  nonnegotiable^ 
for  it  lacked  an  attribute  which  is  usually  regarded  as  essential  to  com- 
mercial paper,  namely,  that  it  shall  provide  for  the  payment  of  money 
only.  The  same  practice  of  taking  the  testimony  of  business  men  for 
the  purpose  of  determining  whether  an  instrument  is  negotiable  or  not 
is  illustrated  in  London  Joint  Stock  Bank  v.  Simmons,  1892  A.  C.  201; 
also  Bechuanaland  Exploration  Company  v.  London  Trading  Bank^ 
1898  2  Q.  B.  668.  This  last  case  arose  upon  debentures  issued  by  a 
railroad  corporation.  Speaking  of  the  character  of  the  instruments^ 
Mr.  Justice  Kennedy,  who  delivered  the*opinion  of  the  court,  says : 

"Now,  It  Is,  I  think,  nnqnestlonable,  and  It  was  not  disputed  at  the  bar, 
tbat  such  a  debenture  as  this,  If  viewed  according  to  Its  tenor,  merely,  and 
not  with  regard  to  mercantile  usage,  does  not  belong  to  the  class  of  negotiable 
Instruments  which  the  law  has  recognized  as  such  by  virtue  either  of  the 
ancient  law  merchant  or  by  virtue  of  statute  (such  as  bills  of  exchange,  prom- 
isBory  notes,  and  exchequer  bills),  and  the  delivery  of  which  confers  a  good 
title  to  the  person  who  acquires  them  In  good  faith  and  for  value,  notwltb- 
standing  a  defect  In  the  title  of  the  transferror.  It  Is  most  like  a  promissory 
note  payable  to  bearer,  but  It  Is  prevented  from  ranking  as  such  by  Its  condi- 
tions." 
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The  instruments  contained  many  conditions  rendering  them  uncer- 
tain both  as  to  the  time  of  payment  and  the  manner  of  payment,  but  the 
court,  being  advised  by  the  leading  bankers  of  London  that  such  in- 
struments had  for  a  long  time  been  treated  as  negotiable  by  the  busi- 
ness world,  held  them  to  be  negotiable,  within  the  law  merchant.  The 
Supreme  Court  of  the  United  States,  in  the  case  of  Mercer  County  v. 
Hackett,  1  Wall.  83,  95,  17  L.  Ed.  548,  approves  of  the  same  doctrine. 
See,  also,  Rindskoff  v.  Barrett,  11  Iowa,  172 ;  same  case,  14  Iowa,  101 ; 
Renner  v.  The  Bank  of  Columbia,  9  Wheat.  582,  6  L.  Ed.  166 ;  Mills  v. 
Bank  of  United  States,  11  Wheat.  431,  6  L.  Ed.  612 ;  The  Bank  of 
Washmgton  v.  Triplett,  1  Pet.  26,  7  L.  Ed.  37 ;  Cookendorfer  v.  Pres- 
too.  4  How.  317, 11  L.  Ed.  992;  Kilgore  v.  Bulkley,  14  Conn.  362. 

Now,  if  provisions  for  the  payment  of  attorney's  fees  and  exchange 
were  dealt  with  upon  this  basis  of  commercial  usage,  the  rule  of  de- 
cision would  be  entirely  plain.  We  have  no  evidence  in  this  record  on 
the  subject,  and  need  none,  for  we  are  informed  by  a  great  body  of 
judicial  decisions  that  for  at  least  half  a  century  it  has  been  customary 
m  nearly  every  state  of  the  Union  to  incorporate  such  provisions  in 
n^otiable  paper.  This  practice  has  been  so  general  and  so  long  con- 
tinued that  the  court  itself  may  now  take  judicial  notice  of  it  In  the 
judgment  of  business  men,  such  provisions  do  not  render  promissory 
notes  uncertain,  or  in  any  way  affect  their  negotiability.  These  re- 
quirements, it  should  be  remembered,  do  not  offend  against  any  rule 
of  morals  or  public  policy.  The  whole  question  is,  do  they  render  the 
instruments  so  uncertain  as  to  destroy  their  fitness  to  pass  current  in 
the  business  world?  The  business  world  itself  ought  to  be  permitted 
to  answer  that  question.  It  should  be  carefully  noted  that  the  question 
whether  a  given  class  of  instruments  shall  be  admitted  to  the  category 
of  negotiable  paper  is  distinct  from  the  question  of  the  rights  or  lia- 
bilities of  parties  to  such  paper.  These,  usage  could  not  modify  or 
impair.  A  general  custom  of  the  business  world  may  enlarge,  but  can- 
not abrogate,  the  established  rules  of  law.  Goodwin  v.  Robarts,  L. 
R.  10  Ex.  337;  Vermilye  &  Co.  v.  Adams  Express  Co.,  21  Wall.  138, 
22  L.  Ed.  609. 

We  can  learn  from  another  source,  in  a  trustworthy  manner,  the 
opinion  of  the  business  world  as  to  the  effect  of  provisions  for  the 
payment  of  exchange  or  attorney's  fees  upon  instruments  otherwise 
negotiable.  In  1896  the  commissioners  appointed  by  the  several  states 
to  promote  imiformity  of  laws  prepared  the  negotiable  instruments  act. 
It  has  since  been  adopted  in  27  states  and  territories,  including  the  g^eat 
commercial  states  of  Massachusetts,  New  Jersey,  New  York,  Pennsyl- 
vania, Ohio,  and  Wisconsin.  The  concurrent  action  of  the  Legislatures 
of  these  several  states  may  well  be  held  to  fairly  represent  the  judg- 
ment and  usage  of  the  busmess  world  in  this  country.  On  the  subject 
of  certainty  in  negotiable  paper,  this  act  provides : 

"See.  21.  The  sum  payable  Is  a  sum  certain  within  the  meaning  of  this  act, 
although  it  is  to  be  paid : 

•  •••••••• 

"(4)  With  exchange,  whether  at  a  fixed  rate  or  at  the  current  rate ;  or 
•*(5)  With  costs  of  collection  or  an  attorney's  fee  in  case  payment  shall  not 
be  made  at  maturity," 
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The  English  bills  of  exchange  act  contains  similar  language  in  re- 
gard to  a  provision  for  the  payment  of  exchange.  It  does  not  speak 
to  the  question  of  attorney's  fees,  for  the  practice  of  incorporating  such 
provisions  in  promissory  notes  seems  not  to  have  ^obtained  in  that 
country. 

Both  upon  authority  and  reason,  we  are  therefore  entirely  satisfied 
that  the  note  in  question  was  negotiable,  within  the  law  merchant 
That  being  so,  the  mortgage  securing  the  note  partook  of  its  character, 
and,  in  the  hands  of  the  bank,  was  free  from  all  equities  between  the 
original  parties  existing  at  the  time  of  its  transfer  or  arising  subse- 
quent thereto.  Carpenter  v.  Longan,  16  Wall.  273,  21  L.  Ed.  313; 
Sawyer  v.  Prickett,  19  Wall.  147,  22  L.  Ed.  105. 

We  would  not  wish  to  be  understood  as  deciding  that  a  different 
result  would  have  been  reached  if  the  indebtedness  secured  by  the 
mortgage  had  been  a  mere  chose  in  action.  We  leave  that  question 
open  for  decision  when  it  shall  arise.  The  doctrines  of  estoppel  and 
good-faith  purchaser  have  been  steadily  narrowing  the  "equities"  of 
the  original  mortgagor  or  debtor,  and  enlarging  the  protection  granted 
to  a  holder  in  good  faith  and  without  notice.  Merchants'  Bank  of  Buf- 
falo V.  WeiU  (Sup.)  52  N.  Y.  Supp.  37;  Id.,  163  N.  Y.  486,  57  N.  E. 
749,  79  Am.  St.  Rep.  605 ;  Ewart  on  Estoppel,  376  et  seq. ;  Curtis  v. 
Moore,  152  N.  Y.  159,  46  N.  E.  168,  57  Am.  St  Rep.  506.  In  this 
last  case  it  was  held  that  the  assignee  of  a  recorded  mortgage  upon  real 
estate  which  was  conveyed  by  the  mort^gor  to  the  mortgagee  after 
an  assignment  of  the  mortgage  has  a  vahd  lien  as  against  a  purchaser 
of  the  land  from  the  mortgagee  who  took  without  notice  of  the  assign- 
ment. The  mortgage  in  that  case  was  given  to  secure  a  bond.  It  is, 
of  course,  well  established  that  the  mortgagor  may  pay  the  mortgagee 
of  a  mortgage  securing  a  nonnegotiable  debt  after  its  assignment  if 
the  payment  is  made  in  ignorance  of  such  assignment,  and  the  same 
will  have  the  effect  of  discharging  the  mortgage,  but  whether  any 
transaction  less  than  an  actual  payment  can  create  an  equity  as  against 
the  assignee  is  a  question  which  we  prefer  to  leave  open  for  future 
consideration. 

The  judgment  of  the  trial  court  is  affirmed. 
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a35  Fed^  317.) 

In  re  2,008  TONS  OF  CX)AL.* 

THE  IONIA. 

(Clrcolt  Court  of  Appeals,  Seventh  Circuit    January  8,  1905.) 

No.  1,082. 

1  Shipping — Demubbagb— Commencement  of  Lat  Days  fob  Dischabging. 

Under  a  bill  of  lading  requiring  a  vessel  to  deliver  a  cargo  of  coal  at 
a  specified  dock,  the  voyage  is  not  completed,  and  the  lay  days  for  dis- 
charging do  not  commence  to  run,  until  she  reaches  such  dock  and  is  in 
condition  to  discharge,  unless  she  is  prevented  from  reaching  it  through 
the  active  fault  of  the  charterer  or  consignee. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44,  Cent  Dig.  Shipping,  §  592. 

Demurrage,  see  notes  to  Harrison  v.  Smith,  14  C.  C.  A.  657 ;  Randall 
T.  Sprague,  21  C.  C.  A.  337 ;  Hagerman  v.  Norton,  46  C.  C.  A«  4.] 

Z  Same— Time  fob  DisoHieBGiNG— Reasonable  Dispatch. 

Where  a  charter  party  or  bill  of  lading  contains  no  provision  with 
respect  to  the  lay  days  for  discharging,  an  implied  obligation  arises  on 
the  part  of  the  charterer  or  consignee  to  give  the  vessel  reasonable  dis- 
patch, determined  by  the  circumstances  then  existing;  but  in  such  case 
he  is  not  an  insurer  against  delay,  nor  liable  because  of  delay  caused  by 
circumstances  beyond  his  control,  such  as  the  presence  of  another  vessel 
discharging  at  the  dock  where  delivery  is  to  be  made,  and  which  is  the 
only  one  available,  or  by  a  temporary  derangement  of  the  dock  machin- 
ery used  for  discharging,  which  he  could  neither  anticipate  nor  prevent. 

[Ed.  Note. — For  cases  in  point  see  vol  44,  Cent  Dig.  Shipping,  M  580- 
582.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Wisconsin. 
.    In  Admiralty. 

For  opinion  below,  see  128  Fed.  514. 

This  Is  a  libel  in  rem  filed  by  the  Ionia  Transportation  Company,  the 
owner  of  the  steamer  Ionia,  against  her  cargo  of  coal,  for  demurrage,  for 
delay  in  unloading  at  the  port  of  Racine.  The  second  article  of  the  libel 
chaiiges  that  In  October,  1903,  the  Kanawha  Fuel  Company  shipped  on  board 
the  steamer  Ionia,  lying  at  the  port  of  Toledo,  in  the  state  of  Ohio,  a  cargo 
of  coal,  to  be  therein  carried  from  the  port  of  Toledo  to  the  port  of  Racine. 
Wis.,  and  there  delivered  to  the  Weaver  &  Austin  Coal  Company,  Clancy 
Dock,  Racine,  Wis.,  or  its  assigns.  By  the  third  article  of  the  libel  it  is 
charged  that  on  October  24,  1903,  the  steamer  set  sail  from  Toledo  with  the 
coal  on  board,  for  the  port  of  Racine,  and  there  safely  arrived  at  noon  of 
the  29th  of  October,  1903,  ready  to  unload  and  discharge  her  cargo  at  Clancy 
Dock,  and  so  notified  Clancy  &  Co.,  the  owners  of  and  in  charge  of  the  dock, 
on  the  30th  of  October;  that  Clancy  &  Co.  disclaimed  any  interest  in  the 
coal,  stating  the  owners  of  it  to  be  the  J.  I.  Case  Threshing  Machine  Com- 
pany, of  Racine;  that  the  latter  company  was  by  the  master  on  the  30th 
day  of  October  notified  of  the  arrival  of  the  steamer;  that  no  immediate 
steps  were  taken  to  unload  the  vessel;  and  that  the  master  made  claim 
for  $150  per  day  for  demurrage,  the  claim  to  take  effect  24  hours  after  the 
arrival  of  the  vessel.  By  the  fourth  article  it  is  charged  that  the  owners 
of  the  cargo  were  not  ready  to  receive,  but  paid  $1,000  to  apply  on  freight, 
leaving  a  balance  for  freight  of  $259.  The  libelant  claimed  damages  for  de- 
tention in  the  sum  of  $1,800.  Upon  seizure  of  the  coal,  the  J.  I.  Case 
Threshing  Machine  Company,  claimant,  bonded  the  coal,  and,  intervening  for 
its  interest  as  owner  of  the  cargo,  answered,  admitting  the  second  and  third 
articles  of  the  libel,  and  alleged  that  J.  F.  Clancy  &  Co.,  of  Racine,  owned 

♦  Rehearing  denied  February  10,  1905. 
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and  operated  the  coal  dodc  at  the  port  of  Racine  known  as  tbe  ^Clancy 
Dock,"  which  was  specially  fitted  with  apparatus  for  unloading  ooal-ladoi 
yessels,  and  was  the  only  obtainable  dock  at  the  port  of  Racine  q>ecially 
fitted  for  the  unloading  of  coal  laden  yessels,  or  at  which  the  steamor  Ionia 
could  be  discharged;  that  it  had  not  the  capacity  to  discharge  more  than 
one  vessel  at  a  time;  that  Clancy  &  Ck>.  for  a  long  time  had  been  engaged 
in  the  business  of  coal  wharfingers,  unloading  coal-laden  yessels  at  that 
dock,  all  of  which  was  known  or  ought  to  have  been  known  to  the  libelant 
at  the  time  of  the  shipment  of  the  coal ;  that  prior  to  the  shipment  the  re- 
spondent had  made  arrangements  with  Clancy  &  Co.  to  discharge  the  steamer 
Ionia  at  that  dock;  that,  upon  the  arrival  at  the  port  of  Racine  of  the 
steamer  Ionia  with  the  cargo  of  coal,  the  steamer  Marina,  also  laden  with 
a  cargo  of  coal  consigned  to  others  than  the  respondent,  was  discharging 
her  cargo  at  the  Clancy  Dock ;  that  the  capacity  of  the  do(±  did  not  admit 
of  the  discharge  of  more  than  one  steamer  at  a  time;  that  the  Marina  was 
discharged  on  November  12,  1903,  and  thereupon  the  Ionia  was  at  once  given 
the  dock,  and  was  promptly  discharged  and  unladen ;  that  any  delay  caused 
to  the  steamer  Ionia  in  obtaining  a  place  at  the  dodc  was  caused  by  reason 
of  the  prior  arrival  and  presence  at  the  dock  of  .the  steamer  Marina,  over 
which  the  respondent  had  no  control,  and  not  by  any  negligence,  fault,  or 
other  cause  attributable  to,  or  under  the  control  of,  the  re8i)ondent  or  the 
shippers  of  the  coal;  that,  if  the  steamer  Marina  was  not  promptly  dis- 
charged upon  her  arrival  at  the  dock,  the  same  was  not  caused  by  any  negli- 
gence, fault,  or  other  cause  attributable  to,  or  under  the  control  of,  the 
respondent  or  shippers  of  the  coal;  that  the  respondent,  as  owner  of  the 
cargo,  was  at  all  times  after  the  arrival  of  the  Ionia  ready  to  receive  and 
unload  the  cargo  so  soon  as  the  steamer  Marina  had  been  discharged  and 
was  out  of  the  way;  and  that  the  Ionia  was  given  a  berth  and  promptly 
discharged  so  soon  as  the  steamer  Marina  was  out  of  the  way.  The  re- 
spondent admitted  the  balance  on  freight  of  $259,  which  sum  it  tendered  to 
the  libelant,  and  deposited  in  the  registry  of  the  court  for  the  use  of  the 
libelant. 

The  facts  are  as  follows: 

Long  before  the  shipment,  Clancy  ft  Co.  owned  the  docft  in  question,  which 
was  specially  fitted  with  apparatus  for  unloading  coal  vessels,  one  at  a  time, 
and  was  the  only  obtainable  dock  at  Racine  at  which  vessels  such  as  the 
Ionia  could  be  discharged ;  the  dock  being  located  below  the  bridges  across 
the  river  at  Racine,  and  the  Ionia  being  too  large  to  pass  the  bridges.  The 
only  other  coal  dock  below  the  bridges  was  that  of  the  gaslight  company, 
which  was  not  available.  The  owners  of  the  dodc  were  accustomed  to 
unload  not  only  their  own  coal,  but  unloaded  coal-laden  vessels  for  oth&s. 
The  apparatus  for  unloading  vessels  at  the  dock  consisted  of  the  *^n(^et 
system."  In  October,  1903,  Clancy  &  Co.  changed  the  system  to  that  of  the 
*'clam-sbell  syntem,"  which  emplojrs  an  Iron  bucket,  opening  like  a  clam 
shell,  and,  dipping  into  the  cargo,  closes  and  unloads  automatically— it  being 
thereby  intended  to  do  away  with  stevedores — and  is  supposed  to  operate 
much  more  rapidly  than  the  bucket  system.  The  clam-shell  system  had  been 
for  some  time  in  use  in  the  ports  of  Milwaukee,  Chicago,  Manitowoc,  She- 
boygan, and  Escanaba.  About  October  19,  1903,  while  Clancy  &  Co.  were 
engaged  in  changing  the  system,  the  owners  of  the  steamer  Marina,  then 
lying  coal-laden  at  the  port  of  Milwaukee,  whi(±  was  blocked  with  coal- 
ladon  vessels  waiting  their  turn  to  discharge,  applied  to  Clancy  ft  Co.  to 
ascertain  if  they  could  discharge  her  at  the  port  of  Racine,  to  which  they 
replied  that  they  would  if  the  vessel  would  wait  until  they  had  finished  put- 
ting in  the  clam-shell  system.  This  being  agreed  to,  the  Marina  arrived  in 
Racine  October  10th.  On  October  28th,  the  day  previous  to  the  arrival  of 
the  Ionia,  the  discbarge  of  the  Marina's  cargo  of  coal  at  tiie  Clancy  Dodc 
commenced,  working  with  one  "clam-shell,"  and  installing  others  from 
time  to  time  as  fast  as  they  were  furnished  by  the  manufacturer,  who  guar- 
antied them  to  do  the  work.  They  were  not,  however,  furnished  promptly  by 
the  manufacturer,  and,  when  put  in,  did  not  work  satisfactorily,  but  now  and 
then  broke  down.  Clancy *s  Dock  was  lighted  by  an  independent  electric  plant 
on  the  dock.    During  the  unloading  of  the  Marina  this  plant  burned,  neces- 
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sitatlnsr  a  new  wiring  of  the  dock  before  connection  conid  be  made  with  the 
city  lighting  plant,  during  which  time  a  short  day's  work  was  done  both  on 
the  Marina,  and  afterward  on  the  Ionia,  occasioning  a  delay  of  1^  hoinrs  a 
day.  No  claim  Is  made  by  the  libelant  for  demurrage  for  any  loss  of  time 
on  account  of  the  destruction  of  the  electric  light  plant.  By  reason  of  the 
failure  of  the  ''clam  shells'*  to  work  as  guarantied,  the  burning  of  the  elec- 
tric lighting  plant,  and  some  rainy  weather  for  part  of  a  day,  the  final  dis- 
charge of  the  Marina  was  delayed  until  Novemt)er  11th.  Immediately  after 
her  discharge  the  Ionia  was  given  a  berth  at  the  dock,  the  bucket  system 
was  restored,  and  she  was  completely  discharged  with  good  dispatch  on 
November  16th  at  noon ;  being  delayed  for  a  part  of  a  day  by  heavy  rain. 

Tbe  respondent  had  a  coal  dock  near  the  Clancy  Dock,  but  the  depth  of 
water  was  insufficient  to  accommodate  large  coal-laden  vessels,  like  the  Ionia. 
The  respondent  had  contracted  with  Clancy  &  Co.  that  the  latter  should  re- 
ceive several  carloads  of  coal  at  their  dock,  and  transfer  the  same  to  the 
coalyard  of  the  respondent  The  steamer  Ionia  was  chartered  by  one  Gil- 
christ, of  Cleveland,  and  the  master  got  his  orders  from  Chamberlain,  in 
Detroit  The  master  states  that  in  a  conversation  with  Mr.  Cowling,  the 
representative  of  the  respondent  at  Racine,  he  was  told  that  the  cargo  had 
been  shipped  about  six  days  ahead  of  their  orders ;  and  Cowling  laid  it  to  the 
Weaver  &  Austin  Coal  Company,  who  were  the  consignees.  The  bill  of  lading 
is  dated  at  Toledo,  October  24,  1908,  and  is  as  follows: 

**Shipped  in  good  order  by  K.  F.  Co.  for  account  and  risk  of  whom  It  may 

concern,  on  board  the  Str.  Ionia, whereof Is  Master,  now  lying 

in  Port  of  Toledo,  Ohio,  and  bound  for  Racine,  Wis.,  the  following  articles,  to 
be  delivered  In  like  good  order,  at  the  Port  of  destination,  (the  dangers  of 
navigation,  fire,  collisions  and  breakage  of  canals  only  excepted)  unto  the 
Consignee  named  in  the  margin  or  to Assigns. 

"In  Witness  Whereof,  The  Master  of  said  Vessel  hath  affirmed Bills 

of  Lading  of  this  tenor  and  date,  one  of  which  accomplished,  the  other  to 
stand  void. 

"Weaver  &  Austin  Coal  Ca  1209-^00  tons 
Clancy  Dock,  %  Lump 

Racine,  88^-1900  tons 

Wis.  ROM  Coal 


Total  2098-700 

Rate  00  Cents.  R.  j.  Mefford." 

The  date  of  chartering  does  not  definitely  appear.  It  was  probably  about 
the  21st  of  October.  There  is  no  evidence  that  when  the  vessel  was  char- 
tered either  the  representative  of  the  vessel  or  of  the  cargo  had  knowledge 
of  any  fact  that  might  cause  detention  of  the  boat  upon  her  arrival  at  Racine. 

Upon  the  hearing  below,  the  court  pronounced  for  the  libelant  for  the  bal- 
ance of  the  freight  money  claimed,  and  pronounced  for  the  respondent  that 
the  claim  for  demurrage  be  dismissed,  from  which  decree  the  libelant  appeals 
to  this  court 

John  C.  Richberg,  for  appellant. 
George  D.  Van  Dyke,  for  appellee. 

Before  JENKINS,  GROSSCUP,  and  BAKER,  Circuit  Judges. 

JENKINS,  Circuit  Judge,  after  stating  the  facts,  delivered  the  opin- 
ion of  the  court 

The  obligation  of  the  Ionia  was  to  deliver  her  cargo  at  a  particular 
dock.  The  voyage  was  not  completed,  nor  was  her  obligation  dis- 
charged, until  she  reached  the  designated  place  of  discharge,  ready  to 
deliver  her  cargo.  The  ship  must  reach  the  place  designated.  Murphy 
V.  Coffin,  12  Q.  B.  D.  87;  Dahl  v.  Nelson,  6  App.  Cas.  38,  44;  Basti- 
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fell  V.  Lloyd,  31  L.  J.  Ex.  413.  In  the  latter  case,  by  the  terms  of 
the  charter  party,  the  ship  was  to  proceed  to  Mr.  Coles'  Wharf, 
Rochester,  or  so  near  thereto  as  she  might  safely  get.  The  vessel 
was  detained  for  some  days,  waiting  for  better  tides.  Lord  Chief 
Baron  Pollock  observed  that: 

"The  master  is  bound  to  take  his  ship  to  Coles'  Wharf,  unless  prevented  by 
some  permanent  obstruction.  This  is  a  contract  to  proceed  to  a  certain  place, 
and  if,  in  the  ordinary  course  of  navigation,  the  ship  could  get  tha-e,  the  mas- 
ter was  bound  to  take  her." 

In  Strahan  v.  Gabriel,  cited  by  Lord  Esher  in  Dahl  v.  Nelson, 
supra,  the  discharging  place  named  was  a  quay.  The  ship  on  ar- 
rival found  the  only  quay  berth  occupied  by  another  vessel.  The 
shipowner  offered  to  discharge  across  the  ship  which  occupied  the 
quay  berth  if  the  charterer  would  pay  for  the  stage  and  labor.  The 
charterer  refused,  and  the  shipowner  claimed  demurrage.  Lord 
Esher  held  that  the  lay  days  did  not  commence  to  run  until  the 
plaintiff's  ship  was  alongside  the  quay,  that  being  the  place  named 
whereat  the  voyage  was  to  end.  See,  also.  The  M.  S.  Bacon  (C.  C.) 
3  Fed.  344;  Finney  v.  Grand  Trunk  Ry.  Co.  (D.  C.)  14  Fed.  171; 
Fish  v.  160  Tons  of  Brown  Stone  (D.  C.)  20  Fed.  201 ;  The  J.  E. 
Owen  (D.  C.)  54  Fed.  185;  The  Viola  (D.  C.)  90  Fed.  750;  The 
Cyrenian  (D.  C.)  123  Fed.  169 ;  Weaver  v.  Walton,  1  Flipp.  441, 
Fed.  Cas.  No.  5,488 ;  Burmester  v.  Hodgson,  2  Camp.  488 ;  Ford  v. 
Colcsworth  (1868)  L.  R.  5  Q.  B.  544;  Hick  v.  Raymond  (1893) 
App.  Cas.  22 ;  and  Huelthen  v.  Stewart  &  Co.,  2  K.  B.  (1902)  199. 

The  rule  would  not  be  applicable  if  the  delay  in  reaching  the  des- 
ignated dock  is  attributable  to  the  active  fault  of  the  charterer,  or 
the  owner  of  the  cargo.  No  such  fault  is  here  shown.  The  record 
discloses  no  knowledge  by  the  consignee,  up  to  the  time  of  the  sail- 
ing of  the  Ionia  from  Toledo,  of  the  installment  of  the  "clam-shell" 
system  on  the  Clancy  Dock,  if  such  change  was  then  in  progress. 
The  statement  of  the  master  that  the  representative  of  the  con- 
signee said  that  the  coal  had  been  shipped  ahead  of  the  order  of  the 
consignee  does  not  impute  a  fault  to  the  consignee  or  to  the  char- 
terer which  was  proximate  to  the  delay  of  the  vessel  in  reaching  the 
dock. 

The  duty  of  the  consignee,  then,  in  the  absence  of  active  fault 
upon  its  part,  began  when  the  vessel  reached  the  dock,  ready  to  be 
delivered  of  her  cargo.  There  being  no  stipulation  in  the  bill  of 
lading  with  respect  to  the  time  of  unloading  and  discharge,  the  duty 
imposed  was  to  give  the  vessel  reasonable  dispatch,  determined  by 
the  circumstances  then  existing.  Corrigan  v.  Iroquois  Furnace  Co., 
41  C.  C.  A.  102,  104,  100  Fed.  870.  The  consensus  of  the  English 
and  American  cases  is  well  stated  by  Judge  Sanborn  in  the  case  of 
The  Empire  Transportation  Co.  v.  Philadelphia  &  Reading  Coal 
&  Iron  Co.,  23  C.  C.  A.  564,  571,  77  Fed.  919,  925,  35  L.  R.  A.  623: 

**(1)  Where  the  charter  of  a  ship  is  silent  as  to  the  time  of  unloading  and 
discharge,  there  is  no  implied  ajfreement  that  the  charterer  will  unload  or 
discharge  her  in  the  customarj  time  at  the  port  of  delivery,  regardless  of  all 
extraordinary  circumstanc^es  and  unforeseen  obstacles. 

"(2)  The  implied  contract  is  to  unload  and  discharge  her  in  such  time  as  i» 
reasouable,  in  view  of  all  the  existing  facts  and  circumstances,  ordinary  and 
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extraordinary,  legitimately  bearing  upon  that  question  at  the  time  of  her 
arrival  and  discharge. 

**{S)  This  implied  contract  to  discharge  the  vessel  in  a  reasonable  time  is, 
in  effect,  a  contract  to  discharge  her  with  reasonable  diligence. 

"(4)  The  binrden  is  on  him  who  seeks  to  recover  damages  for  the  delay  of 
a  vessel  under  such  a  contract  to  prove  that  the  charterer  did  not  exercise 
reasonable  diligence  to  discharge  her,  under  the  actual  circumstances  of  the 
particular  case. 

••(5)  Proof  that  the  vessel  was  delayed  in  unloading  beyond  the  customary 
time  for  unloading  such  cargoes  at  the  port  of  her  delivery  throws  upon  the 
charterer  the  burden  of  excusing  the  delay  by  proof  of  the  actual  circum- 
stances of  the  delivery,  and  his  reasonable  diligence  thereunder." 

See  Postalthwait  v.  Freeland  (H.  of  L.)  5  App.  Cas.  599;  Lyle 
Shipping  Co.,  Ltd.,  v.  Corporation  of  Cardiff  (C.  of  A.)  2  Law  Re- 
ports, Q.  B.  D.  ^638.  In  the  former  case  it  is  declared  that  the  duty 
of  the  consignee  "is  not  absolute,  but  to  do  his  best."  In  the  lat- 
ter case  it  is  said  that  the  test  of  reasonable  dispatch  is  "not  a  hy- 
pothetical state  of  things" — not  "an  ordinary  state  of  circumstan- 
ces"— ^but  "the  actual  state  of  things  at  the  time  of  the  discharge." 
Within  this  rule,  we  think,  the  consignee  is  absolved  of  fault.  It 
had  no  control  of  the  dock.  The  slight  delay  in  discharging  the 
cargo  after  the  vessel  was  fast  to  the  dock  arose  from  the  change 
from  the  clam-shell  to  the  bucket  system — it  being  found  that  the 
former  did  not  work  satisfactorily — and  the  change  was  in  order  to 
give  the  vessel  quicker  dispatch.  After  the  vessel  was  berthed,  the 
total  delay  from  all  causes  did  not  exceed  one  day.  For  that  the 
consignee  was  not  responsible,  and  the  delay  so  caused,  in  effect 
expedited  the  delivery  of  her  cargo.  Under  the  clam-shell  system 
installed,  and  which,  owing  to  the  default  of  the  contractor,  was  im- 
perfect and  operated  poorly,  the  time  of  discharge  would  have  been 
longer.  We  abate  not  one  jot  from  the  statement  in  the  Corrigan 
Case,  supra,  that  "a  vessel  should  ordinarily  have  prompt  dispatch, 
for  such  is  essential  to  her  profitable  employment";  but,  holding 
that  the  consignee  is  not  responsible  for  the  change  of  system  in- 
augurated by  the  owner  of  the  dock,  or  for  the  giving  place  to  and 
discharging  the  Marina  prior  to  the  arrival  of  the  Ionia,  we  see  no 
circumstance  of  fault  in  the  discharge  of  the  latter  vessel.  The  own- 
ers of  vessels  can  readily  protect  themselves  by  the  insertion  in 
their  contracts  of  a  time  limit  for  the  release  of  the  vessel  after  her 
arrival  in  port,  in  which  case  even  unavoidable  delay  would  not 
excuse  the  charterer. 

The  decree  is  affirmed. 
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ri35  Fed.  822.) 

TENNESSEE  PRODUCER  MARBLE  CO.  T.  GRANT  et  at 

(Circuit  Court  of  Appeals,  Tbird  Circuit    February  18»  1905.) 

No.  20. 

BAHKBtrpTCT— CouBTS— Jubisdiction—Attachments— Stat. 

Bankr.  Act  July  1,  1808,  c  Ml,  §  11,  cl.  a,  30  Stat  549  [U.  S.  Comp. 
St  1901,  p.  3426],  proTldes  that  a  suit  which  is  founded  on  a  claim  from 
which  a  discharge  would  be  a  release,  and  which  is  pending  against  a 
person  at  the  time  of  the  filing  of  a  petition  against  liim,  shall  be  ^ajed 
until  after  an  adjudication  or  the  dismissal  of  the  petition,  etc  Held, 
that  such  section  did  not  give  a  bankruptcy  court  Jurisdiction  to  stay  a 
suit  by  a  creditor  of  the  bankrupt  in  a  state  court,  and  to  restrain  snch 
creditor  from  proceeding  to  enforce  an  attachment  lien  under  the  state 
law,  the  state  court  having  acquired  Jurisdiction  of  the  parties  and  sab- 
Ject-matter,  and  taken  possession  of  the  property  prior  to  the  filing  of  the 
bankruptcy  petition. 

Petition  for  Revision  of  Proceedings  of  the  District  Court  of  the 
United  States  for  the  Eastern  District  of  Pennsylvania,  in  Bankruptcy. 

R.  L.  Ashhurst,  for  petitioner. 
Humbert  B.  Powell,  for  appellees. 

Before  ACHESON,  DALLAS,  and  GRAY,  Circuit  Judges. 

DALLAS,  Circuit  Judge.  This  is  a  petition  of  the  Tennessee 
Marble  Company,  by  which  this  court  is  asked  to  revise  in  matter 
of  law  an  order  made  by  the  court  below  in  a  bankruptcy  proceed- 
ing against  Adolph  Grant,  trading  as  Adolph  Grant  &  Co.,  as  fol- 
lows: 

"And  now,  to  wit,  the  second  day  of  June,  A.  D.  1904,  the  foregoing  petition 
having  been  presented  and  duly  considered  (and  the  proceedings  and  papers 
filed  in  this  case  in  the  District  CJourt  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania  having  been  examined,  as  the  petition  does  not  state 
all  of  the  facts  which  should  be  set  forth),  it  is,  on  motion  of  Charles  F.  Stilx, 
Esq.,  and  Iliunbert  B.  Powell,  Esq.,  attorneys  for  petitioner,  ordered  and  de- 
creed that  the  said  Tennessee  Producer  Marble  Company,  and  its  attorneys, 
agents,  servants,  and  employes,  be  and  they  are  hereby  restrained  from  in 
any  manner  further  proceeding  upon  the  attactunent  of  the  said  Tennessee 
Producer  Marble  Company,  mentioned  in  the  foregoing  petition,  until  the 
further  order  of  this  court,  the  lien  of  said  attactmient,  if  any,  to  remain- 
It  is  further  ordered  that  notice  of  this  restraining  order  be  served  upon  the 
sheriff  of  Philadelphia  county,  upon  the  said  Albert  A.  Reeves,  Henry  Reeves, 
Mark  B.  Reeves,  and  J.  Herl)ert  Schall,  copartners  trading  as  Stacy  Beeves 
9c  Sons." 

This  order  was  made  upon  the  petition  of  the  Third  National 
Bank  of  Philadelphia,  styling  itself  "a  creditor  of  Adolph  Grant, 
trading  as  Adolph  Grant  &  Co."  The  petition  was  filed  in  the  bank- 
ruptcy proceeding,  and  the  order  was  a  summary  one.  There  was 
no  plenary  suit.  The  learned  judge  filed  no  opinion,  and  therefore 
we  have  not  the  benefit  of  a  statement  by  him  of  the  provision  of  law 
which,  in  his  judgment,  vested  in  the  District  Court  the  jurisdic- 
tion it  exercised.  But  counsel  have  here  contended  that  it  was 
given  by  section  11,  clause  a,  of  the  bankruptcy  act  (Act  July  1, 
1898,  c.  541,  30  Stat.  549  [U.  S.  Comp.  St.  1901,  p.  3426]),  which, 
they  say,  "gives  bankruptcy  courts  jurisdiction  to  stay  certain  suits 
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therein  specified,  and  the  stay  granted  in  the  present  instance  was 
by  virtue  of  that  section."  This  position  is  untenable.  That  clause 
provides  merely  that  "a  suit  which  is  founded  upon  a  claim  from 
which  a  discharge  would  be  a  release  *  *  *  shall  be  stayed/' 
and  this  obviously  for  the  purpose  of  assuring  to  the  court  of  bank- 
ruptcy exclusive  authority  to  adjudicate  the  claims  which,  by  their 
orders  of  discharge,  they  may  release.  It  does  not  apply  to  a  suit 
brought  in  a  state  court  to  enforce  an  asserted  right  in  rem  under 
the  law  of  such  state. 

The  proceeding  which  the  order  in  question  restrained  the  marble 
company  from  further  prosecuting  had  been  instituted  in  a  court  of 
Pennsylvania  prior  to  the  filing  of  the  petition  in  bankruptcy.  It 
was  a  hostile  proceeding,  and  it  attached  a  fund  which  the  marble 
company  claimed  by  adverse  right.  "The  state  court  had  jurisdic- 
tion over  the  parties  and  the  subject-matter,  and  possession  of  the 
property;  and  it  is  well  settled  that,  where  property  is  in  the  ac- 
tual possession  of  the  court,  this  draws  to  it  the  right  to  decide  up- 
on conflicting  claims  to  its  ultimate  possession  and  control."  Met- 
calf  v.  Barker,  187  U.  S.  175,  23  Sup.  Ct.  67,  47  L.  Ed.  122.  The 
state  court  had  acquired  jurisdiction  of  the  res,  and  was  fully  em- 
powered to  pass  upon  any  and  all  conflicting  claims  to  it.  It  is  not 
necessary,  and  might  be  indecorous,  for  us  to  express  an  opinion 
upon  any  question  that  may  occur  in  the  cause,  for  its  determina- 
tion is  solely  for  that  court.  Its  jurisdiction,  and  the  right  of  the 
marble  company  to  prosecute  its  suit  in  it,  had  attached  before  the 
bankruptcy  proceedings  were  begun,  and  could  not,  in  those  pro- 
ceedings, be  arrested  or  taken  away.  Peck  v.  Jenness,  48  U.  S. 
624,  12  L.  Ed.  84;  Bardes  v.  Haywarden  Bank,  178  U.  S.  524,  20 
Sup.  Ct.  1000,  44  L.  Ed.  1175 ;  Louisville  Trust  Co.  v.  Comingor, 
184  U.  S.  18,  22  Sup.  Ct.  293,  46  L.  Ed.  413 ;  Metcalf  v.  Barker,  187 
U.  S.  165,  23  Sup.  Ct.  67,  47  L.  Ed.  122;  In  re  §eebold,  105  Fed. 
910,  45  C.  C.  A.  117. 

The  restraining  order  to  which  this  petition  for  revision  relates 
is  vacated  and  dissolved. 


(135  Fed.  340.) 

In  re  KINNEY. 

(Circuit  Conrt  of  Appeals,  Third  arcult    Jannary  la  1905.) 

Judges— Powers  Out  of  Court— Ibbegulabitt  in  Presentation  of  Motion. 
A  Judge  of  the  Circuit  Court  cannot  properly  take  action  In  a  cause 
pending  therein  on  a  motion  sent  him  through  the  mall,  and  not  filed 
with  the  clerk  as  required  by  the  rules  of  the  court;  and  the  delivery 
by  him  to  the  clerk  of  a  motion  and  papers  In  support  thereof  so  re- 
ceived by  him,  with  directions  to  notify  counsel  of  the  rule,  was  a  proper 
disposition  of  the  same. 

Petition  for  Writ  of  Mandamus  or  Writ  of  Certiorari    Sur  rule 
to  show  cause. 


Robert  D.  Kinney,  in  pro.  per. 

Before  ACHESON  and  GRAY,  Circuit  Judges. 
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ACHESON,  Circuit  Judge.  It  appears  from  the  answer  of  the 
Honorable  George  M.  Dallas  to  the  rule  to  show  cause  granted  by 
this  court,  and  also  by  original  papers  accompanying  the  answer, 
that  on  September  26,  1904,  the  respondent  received  by  mail  a  let- 
ter from  the  petitioner,  Robert  D.  Kinney,  inclosing  the  motions 
in  writing  and  affidavits  mentioned  in  his  petition,  and  that  soon 
after  the  receipt  of  the  letter  the  respondent  indorsed  upon  the 
envelope  the  following  memorandum : 

"Sep.  26, 1904,  the  within  letter,  motions  and  affidavits  are  placed  In  custody 
of  the  Cleric  of  the  Circuit  Court,  who  Is  directed  to  notify  the  plaintiff  and 
counsel  for  the  defendants  that  consideration  and  action  upon  such  motiODa 
cannot  be  taken  upon  correspondence  with  a  judge  of  the  court  Rule  16 
appears  to  be  applicable.    Geo.  M.  Dallas,  Cir.  Judge.*' 

The  envelope  and  its  contents  were  then  handed  by  the  respond- 
ent to  Henry  B.  Robb,  deputy  clerk  of  the  Circuit  Court. 
Section  1  of  the  rule  of  the  Circuit  Court  No.  16  is  as  follows: 

**AI1  motions  made  by  counsel  shall  be  In  writing  and  be  delivered  to  t!ie 
clerk  to  be  entered  on  the  minutes  and  filed;  the  date  of  the  filing  to  be 
endorsed  by  the  clerk." 

We  think  the  course  which  Judge  Dallas  pursued  in  this  matter 
was  entirely  right.  It  was  irregular  to  send  to  him  by  mail  mo- 
tions for  judgment  and  affidavits  in  a  cause  pending  in  the  Circuit 
Court.  He  could  not  properly  take  judicial  action  upon  motions 
sent  to  him  by  the  plaintiff  in  a  cause  through  the  mail.  He  made, 
it  seems  to  us,  a  most  proper  disposition  of  the  papers  by  placing 
them  in  the  hands  of  the  deputy  clerk  of  the  Circuit  Court,  with  the 
above-quoted  direction  indorsed  upon  the  envelope  containing  the 
papers.  The  petitioner  should  have  proceeded  under  rule  16,  and 
should  have  called  up  his  motions  for  judgment  in  open  court,  or 
before  a  judge  sitting  at  chambers.  We  discover  no  ground  what- 
ever for  granting  a  writ  of  mandamus  or  a  writ  of  certiorari. 

The  rule  to  show  cause  heretofore  granted  is  discharged,  and 
the  prayer  of  the  petition  is  denied. 
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MEMOSANDITM  DECISIONS. 


(134  Fed.  1021.) 

BUROW  et  al.  v.  GRAND  LODGE  OF  SONS  OF  HERMANN.  (Circuit 
CJonrt  of  Appeals,  Fifth  Circuit  January  3,  1905.)  No.  1,369.  Petition  to 
Revise  to  the  District  <3ourt  of  the  United  States  for  the  Western  District  of 
Texas.  Geo.  E.  Shelley  and  John  T.  Duncan,  for  petitioners.  George  Willrich, 
for  respondent  Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit 
Judges. 

PER  CURIABl  The  same  matters  are  involved  on  this  petition  as  in  the 
ease  on  appeal  between  the  same  parties  (just  decided)  133  Fed.  708,  66  O.  C.  A. 
r)38.  The  proceedings  sought  to  be  here  revised  involve  questions  of  mixed  law 
and  fact,  and  it  is  doubtful  whether  any  relief  could  be  granted  under  the  peti- 
tion, even  if  its  consideration  were  not  rendered  unnecessary  by  our  dispo- 
sition of  the  merits  adversely  to  petitioner  in  the  appeal  casa  The  petition 
is  denied. 


(135  Fed.  1020.) 

CELLA  CJOMMISSION  CO.  v.  MOORE.  (Circuit  Court  of  Appeals,  Eighth 
(Circuit  December  9,  1904.)  No.  2.064.  In  Error  to  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of  Missouri.  Chester  H.  Krum, 
for  plaintiff  in  error.  Walter  H.  Saunders  and  E.  L.  Brown,  for  defendant  In 
error.    No  opinion.    Affirmed,  with  costs. 


a34  Fed.  1021.) 

GOLDENBERG  BROS.  &  CO.  v.  UNITED  STATES.  (Circuit  Court  of 
Appeals,  Second  Circuit  January  24,  1905.)  No.  3,185.  Application  for 
Rehearing.  James  W.  Purdy  and  Henry  G.  Ward,  for  petitioners.  D.  Frank 
Lloyd,  Asst  U.  S.  Atty. 

PER  CURIAM.  Application  denied,  as  filed  too  late.  For  decision  in 
question,  see  130  Fed.  108,  64  C.  C.  A.  442.  Note  195  U.  S.  634,  25  Sup.  Ct  — , 
49  L.  Ed. ^,  and  (O.  C.)  124  Fed.  1003. 


(135  Fed.  1022.) 

PACE  V.  UNITED  STATES.  (Circuit  Court  of  Appeals,  Fifth  Circuit 
March  28,  1905.)  No.  1.388.  In  Error  to  the  District  Court  of  the  United 
States  for  the  Middle  District  of  Alabama.  W,  W.  Pearson,  for  plaintiff  in 
error.  W.  S.  Reese,  Jr.,  and  Julius  Sternfeld,  for  the  United  States.  Before 
PARDEE  and  SHELBY,  Circuit  Judges,  and  NEWMAN,  District  Judge. 

PER  CURIAM.  The  Judgment  of  the  District  Court  is  affirmed,  on  the 
authority  of  Samuel  M.  Clyatt  v.  The  United  States,  25  Sup.  Ct  429,  49  L. 

Bd.  9  decided  by  the  Supreme  Court  March  13,  1905.    As  to  the  second 

count  in  the  indictment,  see,  also,  Gardes  v.  United  States,  87  Fed.  172,  30  C. 
0.  A.  596. 


(135  Fed.  1022.) 

POST  V.  UNITED  STATES.  (Circuit  Court  of  Appeals,  Fifth  Circuit 
March  28,  1905.)  No.  1,352.  In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Florida.  On  rehearing.  For  former  opin- 
ion, see  135  Fed.  1,  67  C.  C.  A.  569.  Before  PARDEE,  McCORMICK,  and 
SHELBY,  Circuit  Judges. 

PER  CURIAM.  The  opinion  and  decision  heretofore  filed  practically  dis- 
pose of  indictments  Nos.  141,  160,  and  IGl.  If  the  plaintiff  in  error  is  tried 
again  on  the  issues  raised  by  indictment  No.  176,  it  will  be  found  on  an  ex- 
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amlnation  of  the  opinion  that  it  decides  all  material  questions  raised  on  tlie 
formed  trial.  The  petition  of  plaintiff  in  error  for  a  rehearing  la  therefore 
denied. 


(184  Fed.  1021.) 

RIEGELMAN  V.  UNITED  STATES.  (Circuit  Conrt  of  Appeals.  Second 
Circuit.  Ser)tember  23,  1904.)  No.  3^27.  Appeal  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of  New  York.  Howard  T.  Wal- 
den,  for  appellant    Charles  Duane  Baker,  Asst  U.  S.  Atty. 

PER  CURIAM.  Appeal  discontinued.  For  decision  below,  see  (0.  (X)  127 
Fed.  493. 


(135  Fed.  1022.) 

SOUTHERN  BUILDING  &  LOAN  ASS'N  T.  CAREY  et  al.  (Circuit  Court 
of  Appeals,  Sixth  Circuit  March  19,  1904.)  No.  1,268.  Appeal  from  the 
Circuit  Court  of  the  United  States  for  the  Western  District  of  Tennessee. 
Thomas  M.  Scruggs,  for  appellant  Thomas  W.  Brown,  for  appellees.  No 
opinion.  Affirmed,  with  costs.  For  opinion  on  motion  for  allowance  of  ap- 
peal, see  117  Fed.  825. 


(135  Fed.  1022.) 

S.  P.  SHOTTER  CO.  T.  LARSEN  et  al.  (Circuit  Court  of  Appeals,  Fifth 
Circuit  March  28,  1905.)  No.  1,391.  Appeal  from  the  District  Court  of  the 
United  States  for  the  Southern  District  of  C^eorgia.  On  rehearing.  For  for- 
mer opinion,  see  134  Fed.  705,  67  C.  C.  A.  259.  Before  PARDEE  and 
SHELBY.  Circuit  Judges,  and  TOULMIN,  District  Judge. 

PER  CURIAM.  The  petition  for  rehearing  in  this  case  is  granted.  The 
case  is  ordered  restored  to  the  docket  and  set  down  for  hearing  on  the  first 
day  of  our  next  term  at  Atlanta,  Ga. 


(134  Fed.  1022.) 

UNITED  STATES  ▼.  ACKlSt,  MERRALL  ft  CONDIT  (two  cases).  SAME 
▼.  HOLTZ  &  FREYSTEDT.  (Circuit  Court  of  Appeals,  Second  Circuit  Jan- 
uary 16,  1905.)  Nos.  3,571.  3.581,  3,602.  Appeals  from  the  Circuit  (3ourt  of 
the  United  States  for  the  Southern  District  of  New  Toric.  Henry  A  Wise, 
Asst  U.  S.  Atty.  Edward  Hartley,  for  appellees  Acker,  Merrall  ft  (gondii 
Comstock  &  Washburn,  for  appellees  Holtz  ft  Freystedt 

PER  CURIAM.  Dismissed  on  motion  of  appellant  For  decision  below,  see 
(C.  C.)  133  Fed.  842. 


(134  Fed.  1022.) 

UNITED  STATES  T.  HAGUE.  (Circuit  Court  of  Appeals,  Second  Ch^nlt 
October  14,  1904.)  No.  3,214.  Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  Tork.  Charles  D.  Baker,  Asst  U. 
S.  Atty.    Alt>ert  Comstock,  for  appellee. 

PER  CURIAM.  Appeal  discontinued.  See  In  re  Steinhardt,  G.  A.  4,929, 
T.  D.  23,073,  and  T.  D.  25,466;  also  Steinhardt  v.  U.  8.  (a  a)  121  Fed.  442. 


(184  Fed.  1022.) 

UNITED  STATES  T.  LORSCH.  SAME  ▼.  LASSNER.  (<31rcult  Court  of 
Api)eals,  Second  Circuit  October  14,  1904.)  Appeals  from  the  Circuit  Court 
of  the  United  States  for  the  Southern  District  of  New  York.  Nos.  8,353,  3,851 
Charles  Duane  Baker,  Asst  U.  S.  Atty.    Albert  O>mstod£,  for  appellees. 

PER  CURIAM.  Appeals  discontinued.  See  In  re  Lorsch,  G.  A.  5,288, 
T.  D.  24,250,  and  T.  D.  25,463;  also  Lorsch  v.  United  States  (a  a)  119  Fed. 
476. 
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aS4  Fed.  1022.) 

UNITED  STATES  T.  PAGE.  (Circuit  Conrt  of  Appeals,  Ninth  Clrcnlt 
May  2,  1904.)  Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Washington.    William  J.  Gibson,  for  appellee. 

PER  CURIAM.  Dismissed  on  stipulation.  For  decision  below,  see  128 
Fed.  817,  reversing  a  decision  of  the  Board  of  United  States  General  Ap- 
praisers (In  re  Page,  G.  A.  6,247,  T.  D.  24,112),  which  affirmed  the  assessment 
of  duty  by  the  collector  of  customs  at  the  port  of  Port  Townsend. 


End  of  Cases  in  Vol.  67. 
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ACCEPTANCE. 

Of  goods  sold  In  general,  see  ''Sales,"  f  2, 

ACCIDENT. 

Accident  Insurance,  see  "Insurance,"  §  2. 
Cause  of  wrongful  death,  see  "Negligence,"  §  1. 

ACCORD  AND  SATISFACTION. 

See  "Payment" 

ACKNOWLEDGMENT. 

Of  indebtedness  barred  by  limitation,  see  "Limitation  of  Actions,"  |  2. 

ACTION. 

Jurisdiction  of  courts,  see  •'Courts." 

Laches,  see  "Equity,"  §  2. 

Limitation  by  statute,  see  "Limitation  of  Actions.** 

Restraining  action  at  law,  see  "Injunction,"  §  2. 

Actions  between  parties  in  pwticular  relations. 
See  "Master  and  Servant,*'  §  1. 

Actions  by  or  against  particular  classes  of  parties. 
See  "Brokers,"  §  1 ;  "Carriers,"  §  1 ;  "United  States,"  §  2. 
Trustees  in  bankruptcy,  see  "Bankruptcy,"  §  5. 

Particular  causes  or  grounds  of  action. 

See  "Bills  and  Notes,"  §  2 ;   "Collision,"  §  3 ;   "Fraud,"  §  1 ;  "Libel  and  Slan- 
der," 9  1. 

Breach  of  contract,  see  "Contracts,"  f  4;   **Sales,"  §{  4,  5;   "Vendor  and  Pur- 
chaser," §  3. 

Infringement  of  copyright,  see  '^Copyrights,"  §  1. 

Infringement  of  patent,  see  "Patents,"  §  6. 

Infringement  of  trade-mark  or  trade-name,  see  "Trade-Marks  and  Trade- 
Names,"  §  2. 

Personal  injuries,  see  "Carriers,"  §  1;    "Master  and  Servant,"  §  1;    "Rail- 
roads," §  3. 

Price  of  goods,  see  "Sales,"  §  4. 

Price  of  land,  see  "Vendor  and  Purchaser,"  §  2. 

Subscriptioi^  to  corporate  stock,  see  "Corporations,"  {  1. 

Unfair  competition  in  trade,  see  "Trade-Marks  and  Trade-Names,"  S  2. 

Wrongful  death  caused  by  operation  of  railroad,  see  "Railroads,"  §  3. 

Wrongful  death  of  servant,  see  "Master  and  Servant,"  §  1. 

(688) 
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Particular  forms  of  special  relief. 
See  '•Injunction" ;  "Quieting  Title" ;  •"Specific  Performance." 
Cancellation  of  written  Instrunient,  see  ''Cancellation  of  Instruments," 
Determination  of  adverse  claims  to  real  property,  see  "Quieting  Title." 
Establishm^it  and  enforcement  of  charity,  see  "Charities,"  $  2. 
liemoval  of  cloud  on  title,  see  "Quieting  Title." 
Setting  aside  fraudulent  conveyance,  see  "Fraudulent  Conveyances,"  |  2. 

Particular  proceedings  in  actions. 
See  "Damages";    •'Evidence";    ••Execution";    "Judgmenr;    'limitation  of 
Actions" ;  ••Pleading" ;  ••Removal  of  Causes" ;   "Trial." 

Particular  remedies  in  or  incident  to  fictions. 
See'^DlscoT^T^;  -Injunction";  "Receivers." 

Proceedings  in  exercise  of  special  Jurisdictions. 
Criminal  prosecutions,  see  •'Criminal  Law." 

Suits  in  admiralty,  see  ♦•Admiralty";   "Collision,"  f  8;   "Salvage,"  f  L 
Suits  in  equity,  see  "Equity." 

Review  of  proceedings. 
See  "Appeal  and  Error.** 

I   1.    Joinder,  splittiaff,  eomsollcUitloii,  amd  sereramee. 

Where  cross-suits  between  the  same  parties,  one  in  the  Circoit  Oonrt 
and  one  in  the  District  Court  in  admiralty,  were  by  agreement  tried  to- 
gether on  the  same  evidence,  but  separate  Judgments  wdre  entered  in  each 
court,  a  subsequent  order  of  the  trial  Judge  finding  that  the  causes  were 
consolidated  into  the  admiralty  case  is  not  sufiident  to  effect  a  nunc  pio 
tunc  consolidation,  and  the  Judgment  which  remained  of  record  in  the 
Gircuit  Court  is  not  reviewable  on  an  appeal  taken  in  the  admiralty  suit 
— S.  P.  Shotter  Co.  v.  Larsen,  134  Fed.  705 67  a  C  A-  259 

ADEQUATE  REMEDY  AT  LAW. 

Effect  on  Jurisdiction  of  equity,  see  "Injunction,"  1 1 ;  ••Specific  Perfdnnance," 

§1. 
Effect  on  Jurisdiction  of  equity  to  quiet  title  to  mining  property,  see  "Mines 

and  Minerals,"  |  2. 

ADJUDICATION. 

Operation  and  effect  of  tomep  adjudication,  see  "Judgment,"  f  8. 

ADMINISTRATION. 

Of  charity,  see  "Charities,"  §  2. 

Of  estate  of  bankrupt,  see  "Bankruptcy,"  H  8i  4 

ADMIRALTY. 

See  "Collision" ;  "Salvage";  "Seamen";   "Shipping";  rPowage.^ 

f   1.    Hearlms  or  trlAl,  and  deolslon. 

A  rehearing  in  admiralty  cannot  be  granted  to  allow  a  party,  after  an 
adverse  decision,  to  Introduce  further  evidence,  which  was  fully  known 
to  such  party,  and  might  have  been  introduced  on  the  original  heariagi 
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bnt  was  not,  because  of  an  error  of  judgment  on  the  part  of  counsel  as 
to  its  materiality. 

—Merchants'  Banking  Co,  v.  Cargo  of  the  Afton,  184  Fed.  727 

67  C.  C.  A.  618 
§  2.    Appeal. 

Although  a  decree  dismissing  a  libel  in  admiralty  by  a  charterer  to 
recover  damages  for  breach  of  charter  party  was  erroneous,  it  cannot  be 
reversed,  further  than  to  award  costs  to  the  libelant,  where  with  his 
acquiescence  a  portion  of  the  damages  claimed  by  him  were  proved  and 
allowed  as  a  set-off  in  a  cross-action  brought  against  him  by  the  owners 
in  another  court,  and  no  proceedings  have  been  prosecuted  to  review  the 
judgment  in  such  action. 

—8.  P.  Shotter  Co.  v.  Larsen,  134  Fed.  705 67  C.  O.  A,  259 

A  proceeding  In  rem  by  the  United  States  against  a  vessel,  under  Rev. 
St  §  4499  [U.  S.  Oomp.  St.  1901,  p.  3060],  for  the  enforcement  of  a  penalty 
for  violation  of  a  statutory  provision,  is  one  in  admiralty,  and  not  a 
criminal  proceeding,  and  a  decree  dismissing  the  libel  is  appealable. 

—The  Ben  R.,  134  Fed.  784 67  C.  C.  A.  290 

Where  the  district  judge  in  an  admiralty  cause  saw  and  heard  the  wit- 
nesses, a  judgment  based  on  findings  of  fact  made  on  conflicting  evidence 
will  not  be  reversed  by  an  appellate  court,  unless  there  is  a  decided  pre- 
ponderance of  evidence  against  it. 

—The  Edward  Smith,  135  Fed.  82 67  a  a  A«  006 

ADVERSE  CLAIM. 

To  real  property,  see  "Quieting  Title." 

ADVERSE  POSSESSION. 

See  "Limitation  of  Acttons." 

AFFREIGHTMENT. 

Contracts,  see  "Shipping,"  f  6. 

AGENCY. 

See  ''Principal  and  Agent'* 

AGREEMENT. 

See  "Oontracts." 

ALIENATION. 

Suspension  of  power  of  alienation  of  property,  see  "Perpetuities.'' 

ALIENS. 

Removal  of  suits  by  or  against  aliens  to  United  States  court,  see  "Removal 
of  Causes,"  f  1. 

f   1*    Ezoliudon  or  expulsion. 

An  appeal  is  the  proper  proceeding  for  the  review  by  the  Circuit  Court 
of  Appeals  of  a  judgment  of  a  District  Court  rendered  on  appeal  from  an 
order  of  a  commissioner  for  the  deportation  of  a  Chinese  person  arrested 
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under  section  13  of  Act  Sept.  13,  1888,  c.  1015.  25  Stat  479  [U.  S.  Comp. 
St  1901.  p.  1317]. 

—United  States  t.  Hung  Chang,  134  Fed.  19 67  C.  0.  A.  93 

A  proceeding  for  the  deportation  of  a  Chinese  person  under  the  ex- 
clusion acts  is  civil,  and  not  criminal,  in  its  nature,  and  the  constitutioDal 
provisions  which  safeguard  the  rights  of  persons  accused  of  crime  do  not 
apply  therein.  Admissions  or  statements  of  a  defendant  voluntarily 
made  to  the  officers  by  whom  he  is  arrested  in  answer  to  questions  put 
by  them  either  before  or  after  his  arrest  are  admissible  in  evidence 
against  him.  and  the  government  has  the  right  to  call  and  examine  him 
as  a  witness 

—United  States  v.  Hung  Chang,  134  Fed.  19 67  a  a  A.  93 

In  a  proceeding  for  the  deportation  of  a  person  under  Chinese  Exclu- 
sion Act  Sept  13.  1888.  c.  1015.  f  13,  25  Stat.  479  [U.  S.  Comp.  St  1901, 
p.  1317],  as  affected  by  Act  May  5,  1892,  c.  60,  §  3,  27  Stat  25  [U.  S 
Comp.  St  1901,  p.  1320],  two  questions  are  put  in  issue  by  defendant's 
plea  of  not  guilty :  First  whether  or  not  he  is  a  Chinese  person  or  per- 
son of  Chinese  descent ;  and.  second,  if  so.  whether  he  is  entitled  to  be 
and  remain  in  the  United  States — the  burden  of  proof  on  the  latter  issue 
being  on  the  defendant  Upon  either  issue  proof  to  the  satisfaction  of  the 
commissioner  or  the  court  is  all  that  Is  required,  and  upon  the  issue  as 
to  race  the  appearance  of  defendant  his  color,  manner  of  wearing  his 
hair,  his  dress  and  language  may  properly  be  taken  into  consideration  by 
the  commissioner  or  court ;  and  inspectors  and  interpreters  employed  by 
the  government  in  the  enforcement  of  the  exclusion  laws,  who  state  their 
ability  from  practical  experience  to  identify  iiersons  of  the  Chinese  race 
from  such  characteristics,  are  competent  to  testify  upon  such  issue,  al- 
though they  may  have  no  theoretical  knowledge  of  the  science  of  eth- 
nology. 

—United  States  v.  Hung  Chang.  134  Fed.  19 67  a  C.  A.  93 

Evidence  before  a  commissioner  In  a  proceeding  for  deportation  con- 
sidered, and  held  sufficient  to  sustain  his  finding  that  defendant  was  a 
Chinese  person,  and  to  warrant  his  order  of  deportation,  In  the  absence 
of  any  evidence  of  defendant's  right  to  remain  in  the  United  States. 

—United  States  t.  Hung  Chang,  134  Fed.  19 67  a  a  A.  93 

AMENDMENT. 

Of  pleading,  see  "Pleading,"  §  2. 

Review  of  discretionary  ruUngs  as  to  amendment  of  pleadings,  see  "Appeal 
and  Error,"  §  8. 

ANSWER. 

In  pleading,  see  "Pleading,"  §  8. 

APPEAL  AND  ERROR. 

Review  of  consolidated  actions,  see  "Action,"  1 1, 

Review  in  $pecial  proceedings. 
See  "Bankruptcy,"  §  9;   "A^andamus,"  $  8. 
Deportation  proceedings,  see  "Aliens,"  §  1. 
Proceedings  before  referee  in  bankruptcy,  see  "Bankruptcy,"  |  4. 

Review  of  proceedings  in  admiralty. 
See  "Admiralty,"  §  2. 

I   1.    DeeisioBs  roTlewable. 

Where  a  bill  in  a  Circuit  Court  set  up  four  distinct  causes  of  action, 
one  for  infringement  of  a  patent,  one  for  infringement  of  a  trade-mark. 
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and  two  for  unfair  competition,  a  decree  dismissing  the  bill  as  to  the 
first  three  causes  of  action  is  a  ''final  decision**  thereon,  in  such  sense 
as  to  be  appealable,  although  as  to  the  fourth  cause  of  action  the  bill 
l8  sustained  and  an  accounting  is  directed  thereunder. 

— Scriven  v.  North,  134  Fed.  366 67  0.  O.  A.  348 

§  S«    PresentatioB  and  reservation  in  lower  oonrt  of  sronnds  of  re- 
view. 

Where,  on  an  application  for  a  preliminary  injunction  in  a  suit  for  in- 
fringement of  a  copyright,  defendant  did  not  object  or  introduce  proof 
to  show  that  complainants*  articles,  alleged  to  have  been  infringed,  were 
not  derived  from  original  sources,  such  objection  could  not  be  considered 
on  appeal  from  an  order  granting  such  Injunction. 

— Werner  Co.  v.  EncyclopaBdia  Britannica  Co.,  134  Fed.  831 

67  C.  C.  A.  281 

To  entitle  a  party  to  review  a  ruling  overruling  objections  to  the  ad- 
mission of  evidence,  the  grounds  of  such  objections  must  have  been 
stated. 

—Thomas  China  Co.  v.  0.  W.  Raymond  Co.,  135  Fed.  25 

67  C.  C.  A.  629 
f  8.    Review. 

Rulings  in  respect  to  the  amendment  of  pleadings  or  process  are  largely 
within  the  discretion  of  the  trial  court,  and  constitute  no  ground  for  re- 
versal unless  a  gross  abuse  of  that  discretion  is  shown. 

— Rucker  v.  Holies.  133  Fed.  858 67  C.  C.  A.  30 

On  a  trial  by  the  court  the  court's  determination  of  the  facts  is  binding 
on  error  if  there  is  any  evidence  to  sustain  it. 

—West  Virginia  Northern  R.  Co.  v.  United  States,  134  Fed.  198 

67  C.  C.  A.  220 

It  is  a  proper  exercise  of  discretion  for  a  court  to  grant  a  preliminary 
Injunction  where  the  bill  and  evidence  present  a  prima  facie  case  and 
raise  important  and  doubtful  questions  of  law  and  fact,  and,  unless  the 
Injunction  is  granted  to  preserve  the  status  quo  until  the  hearing,  the  suit 
would  be  ineffective;  and  an  order  for  an  injunction,  granted  on  such 
grounds  after  the  court  has  given  due  consideration  to  the  balance  of  in- 
convenience and  injury  which  may  result  to  one  party  or  the  other,  should 
not  be  reversed  by  an  appellate  court  before  the  case  has  been  finally 
heard  and  determined  by  the  court  below  on  full  proofs.  Per  Gray,  Cir- 
cuit Judge,  dissenting. 

—Northern  Securities  Co.  v.  Harriman,  134  Fed.  331..67  C.  0.  A.  245 

Where  the  opinion  of  a  Circuit  Court  in  granting  a  preliminary  injunc- 
tion shows  that  the  judge  regarded  as  of  controlling  importance  the  fact 
that  an  order  denying  the  injunction  would  not  be  reviewable  by  appeal, 
the  rule  that  the  appellate  court  will  not  interfere  with  the  exercise  of 
the  discretionary  power  of  the  court  of  first  instance  unless  there  is 
strong  reason  for  it  does  not  ai)ply,  and  the  question  of  the  right  to  the 
injunction  will  be  determined  on  the  merits. 

— Northern  Securities  Co.  v.  Harriman,  134  Fed.  331..67  C.  C.  A.  245 

The  granting  of  a  preliminary  Injunction  in  a  suit  for  infringement  of 
a  copyright  being  within  the  discretion  of  the  trial  court,  an  order  grant- 
ing the  same  will  not  be  set  aside  on  appeal  unless  it  is  clearly  shown 
that  the  court  abused  its  discretion,  or  was  mistal^en  in  its  view  of  the 
situation. 

— Werner  Co.  v.  Bncyclopsedla  Britannica  Co.,  134  Fed.  831 

67  C.  C.  A.  281 

Where,  at  the  conclusion  of  the  trial,  both  parties  move  for  a  directed 

verdict,  the  court  is  thereby  authorized  to  find  the  ultimate  facts,  and 

the  only  inquiries  on  review  are  whether  there  was  any  proper  evidence 

to  sustain  its  findings,  and  whether  the  law  was  correctly  applied  thereto. 

— Insurance  Co.  of  North  America  v.  Wisconsin  Cent.  Ry.  Co.,  134 

Fed.  794 67  a  0.  A.  300 
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Where  the  demurrer  of  a  defendant  to  a  replication  setting  up  an 
Mtoppel,  going  to  the  right  of  the  defendant  to  maintain  the  defense 
pleaded  as  to  a  part  of  the  claim  sued  on,  was  oyerruled,  and  defendant 
thereupon  rejoined,  and  went  to  trial  on  the  issues  made  by  the  declara- 
tion and  plea,  a  finding  and  judgment  for  plaintiff  on  such  Issues  renders 
the  ruling  on  the  demurrer  immaterial,  and  it  will  not  he  reviewed  in 
the  appellate  court 

— Des  Moines  Life  Ass'n  T.  (Mm,  134  Fed.  848 67  a  a  A.  330 

The  allowance  of  amendments  to  pleadings  being  a  matt^  purely  dis- 
cretionary with  the  trial  court  its  action  is  not  reviewable,  unless  there 
has  been  a  gross  abuse  of  discretion. 

^Dunn  v.  Mayo  Mills,  134  Fed.  804 67  0.  a  A.  450 

Where  a  preliminary  injunction  has  been  granted  on  a  sworn  bill,  wblcb 
presents  grave  questions  of  law,  to  prevent  immediate  and  certain  tojury 
to  the  moving  party,  and  it  appears  that  no  Injury  will  result  therefrom 
to  the  defendant  which  cannot  be  provided  against  by  a  bond,  the  appel- 
late court  on  an  appeal  from  the  order  will  not  consider  questions  going 
to  the  merits  of  the  bill,  which  should  be  raised  by  proper  pleadings  and 
first  presented  to  the  trial  court 

—Lehman  v.  Graham,  135  Fed.  39 67  C  O.  A.  613 

An  appellate  court  may  avail  itself  of  authentic  evidence  outside  of  the 
record  before  it  of  matters  occurring  since  the  decree  of  the  trial  court, 
when  such  course  Is  necessary  to  prevent  a  miscarriage  of  Justice,  to  avoid 
a  useless  circuity  of  proceedings,  to  preserve  a  Jurisdiction  lawfully  ac- 
quired or  to  protect  itself  from  imposition  or  further  prosecution  of  liti- 
gation where  the  controversy  between  the  parties  has  been  settled  or  tor 
other  reasons  has  ceased  to  exist 

—Ridge  ▼.  Manker.  132  Fed.  699 67  a  a  A.  596 

Where  it  is  determined  by  the  appellate  court  on  an  assignment  of 
error  presenting  the  question,  that  the  evidence,  which  is  all  in  the 
record,  not  only  warranted  but  required  the  verdict  that  was  rendered, 
further  assignments  of  error  relating  to  the  giving  and  refusal  of  in- 
structions become  immaterial,  and  will  not  be  consider^ 

— Creary  v.  Wefel,  135  Fed.  804 67  a  a  A.  oai 

§  4*    DetemiaAtiom  amd  dispositloB  of  eauso. 

A  Judgment  is  not  reversible  because  of  an  erroneous  construction  of  a 
contract  by  the  court  in  its  instructions,  by  which  a  party  was  denied  the 
right  to  recover  damages  for  a  breach,  where,  under  the  evidence,  only 
nominal  damages  would  have  been  recoverable. 

•^Thomas  China  Co.  ▼.  O.  W.  Raymond  Co.,  186  Fed.  25 

67  a  a  A.  629 

APPLIANCES. 

Liability  of  employer  for  defects,  see  "Master  and  Servant"  I  1* 


APPOINTMENT. 

Of  trustee,  see  "Trusts,"  §  1, 

ASSESSMENT. 

For  public  improvements,  see  "Municipal  Corporations,"  |  2^ 
Of  loss  on  insured,  see  ''Insurance,"  f  5. 
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ASSIGNMENTS. 

Fraud  as  to  creditors,  see  '•Fraudulent  Conyeyances.** 
In  bankruptcy,  see  "Bankruptcy,"  §§  a-7. 

Transfers  of  particular  species  of  property^  rights^  or  instruments. 
See  -Chattel  Mortgages,"  f  a 
Corporate  shares,  see  "Corporations,"  f  1. 

i   1.    Rlfflits  and  liabUitles  of  parties. 

The  assignee  of  a  chose  in  action  takes  it  subject  to  all  the  defenses 
which  could  have  been  set  up  against  it  in  the  hands  of  the  assignor  at 
the  time  of  the  assignment 

—Williams  ▼.  Neely,  184  Fed.  1 07  a  C.  A.  171 

ASSIGNMENTS  FOR  BENEFIT  OF  CREDITORS. 

See  '•Bankruptcy.'* 

ASSOCIATIONS. 

See  "Building  and  Loan  Associations.'* 

ASSUMPTION. 

Of  risk  by  employ^,  see  "Master  and  Servant,"  1 1» 

ATTACHMENT. 

See  "Execution.'* 
Exemptions,  see  "Homestead.** 

ATTORNEY  AND  CLIENT. 

Allowance  of  claim  of  attorney  for  seryices  to  estate  of  bankrupt,  see  "Bank- 
ruptcy," §  6. 

Allowance  to  trustee  in  bankruptcy  also  acting  as  attorney,  see  "Bankruptcy," 
«7. 

Provision  in  note  for  attorney's  fees  as  afiTecting  negotiability,  see  "Bills  and 
Notes,"  f  1. 

i    1.    Retainer  and  antl&orlty. 

The  assumption  by  an  attorney  at  law  of  authority  within  the  scope 
of  the  ordinary  power  of  a  practicing  lawyer  to  act  for  a  party  to  an 
action  or  suit  is  presumptive  proof  of  actual  authority  to  so  act.  The 
power  assumed  by  an  attorney  at  law  in  the  conduct  of  an  action  is  valid 
until  disproved,  not  void  until  proved. 

—Brown  v.  Arnold,  131  Fed.  723 67  C.  C.  A.  125 

While  the  general  rule  is  said  to  be  that  the  authority  conferred  upon  a 
lawyer  by  his  retainer  in  an  action  or  suit  ceases  when  the  judgment  or 
decree  is  rendered,  there  are  many  exceptions  to  this  rule,  and  in  the 
actual  practice  of  the  law  it  is  frequently  disregarded.  Some  of  the  es- 
tablished exceptions  are  that  after  judgment  or  decree  the  authority  of  the 
attorney  for  the  prevailing  party  to  collect  or  enforce  it,  his  authority  to 
receipt  for  its  proceeds  and  to  discharge  it,  his  authority  to  admit  service 
of  a  citation  to  review  it,  and  his  authority  to  oppose  any  steps  that  may 
be  taken  within  a  reasonable  time  to  reverse  it,  continue. 

—Brown  v.  Arnold,  131  Fed.  723 67  C.  a  A.  125 

eraoA.— 44 
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The  retainer  of  an  attorney  at  law  to  conduct  an  action  confers  upon 
him  authority  to  stipulate  with  opposing  counsel  after  the  rendition  of 
judgment  in  favor  of  his  client,  and  after  the  expiration  of  the  term  of 
court,  but  within  the  time  for  procuring  a  writ  of  error,  that  the  case 
shall  abide  the  final  decision  of  another  action  which  InTolres  the  same 
question*  and  is  conducted  by  the  same  attorneys. 

—Brown  v.  Arnold.  131  Fed.  723 67  C.  a  A.  125 

AUTHORITY. 

Of  agent,  see  ••Principal  and  Agent,"  §  2. 
Of  attorney,  see  ** Attorney  and  Client,"  §  1* 

BAILMENT. 

Distinguished  from  conditional  sale,  see  •'Sales,'*  f  a 

The  conmion-law  duty  of  a  bailee  for  hire  with  respect  to  the  thing 
bailed  is  to  exercise  a  reasonable  degree  of  care  and  skill  for  Its  pres- 
ervation, and  unless  he  has  undertaken,  by  the  terms  of  his  contract, 
express  or  implied,  to  become  an  Insurer,  he  Is  not  liable  for  the  de- 
struction of  the  thing  bailed  from  an  unforeseen  cause  whl<ii  he  could 
not  control ;  and  stipulations  In  his  contract  which  merely  declare  a 
liability  which  the  law  would  impose  upon  the  facts  neither  Increase  nor 
change  his  obligation. 

— Fairmont  Ck>al  Co.  T.  Jones  ft  Adams  Co.,  134  Fed.  711 

67  C.  a  A  266 

Plaintiff  and  defendant  entered  Into  a  contract  by  which  defendant, 
the  lessee  of  a  coal  dock,  was  to  act  as  bailee  and  agent  In  receiylDSi 
storing,  re-8blpping,  and  selling  coal  produced  by  plaintiff.  The  con- 
tract provided  that  plaintiff  should  remain  the  owner  of  the  coal  until 
it  was  sold,  and  fix  the  selling  price,  defendant  to  receive  a  conmiis- 
sion  on  the  sales  and  to  guaran^  the  accounts;  that  plaintiff  should 
Insure  all  coal  consigned,  *'and  deliver  the  same  safely  alongside''  de- 
fendant's dock,  which  should  'thereupon  be  responsible  to  said  first 
party  for  all  coal  after  such  delivery  alongside  its  dodc,"  and  insure 
the  same,  and  pay  taxes  thereon,  and  guaranty  weights  as  per  bills 
of  lading,  being  compensated  therefor  and  for  dock  rents  by  the  pay- 
ment by  plaintiff  of  a  stated  price  per  ton  for  loading  and  reloadii^^ 
Held  that,  In  view  of  the  other  provisions  of  the  contract,  the  provision 
that  defendant  should  be  responsible  for  the  coal  after  its  delivery 
was  not  Intended  to  enlarge  its  common-law  liability  as  bailee  by 
making  It  an  insurer  against  all  possible  contingencies,  but  to  mark 
the  time  when  such  liability  should  commence,  and  that  it  was  not 
liable  for  a  loss  of  coal  through  a  collapse  of  Its  dock  occurring  without 
any  fault  or  negligence  on  its  part 

— ^Fairmont  Coal  Co.  ▼.  Jones  ft  Adams  Co^  134  Fed.  711 

67  a  a  A  265 

BANKRUPTCY. 

Check  of  person  becoming  bankrupt  before  check  la  cashed  as  payment,  see 

♦•Payment,"  §  1. 
Validity  of  corporate  bonds  as  affecting  right  to  set  up  as  claim  on  bankruptcy 

of  corporation,  see  "Corporations,"  f  1. 

f   1*    GoBstitvtionAl  amd  statvtory  proTlsioiuk 

Bankr.  Act  July  1,  1808,  c.  541,  $  3b,  30  Stat  546  [U.  8.  Comp.  St  1901. 
p.  3422],  authorizing  the  filing  of  an  involuntary  bankruptcy  petltioo 
w  J  thin  four  months  after  the  commission  of  an  act  of  bankruptcy,  and 
declaring  that  such  time  shall  not  expire  until  four  months  after  the 
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registering  of  the  transfer,  when  the  act  consists  of  a  transfer  with  In- 
tent to  defraud  creditors,  or  to  give  a  preference  if  by  law  the  transfer 
may  be  recorded,  otherwise  from  the  date  the  beneficiary  takes  notorious, 
exclusive,  and  continuous  possession  or  creditors  receive  actual  notice, 
has  no  relation  to  the  proving  of  debts  against  the  bankrupt's  estate, 
or  to  the  surrender  of  preferences,  but  only  fixes  a  limitation  for  the 
filing  of  an  Involuntary  petition. 

—Little  V.  Holley-Brooks  Hardware  Co.,  133  Fed.  874.  .67  0.  C.  A.  46 

Bankr.  Act  July  1,  1808,  c.  541,  §  67e,  30  Stat.  564  [U.  S.  Comp.  St. 
1901,  p.  3449],  declares  that  conveyances,  etc..  by  a  person  adjudged  a 
bankrupt,  within  four  months  prior  to  the  filing  of  the  petition,  with 
Intent  on  his  part  to  defraud  his  creditors,  shall  be  void  as  against  such 
creditors,  etc.  Held  that  such  section  was  not  applicable  to  a  preferential 
transfer  by  a  bankrupt,  which  was  neither  made  within  four  months 
prior  to  the  filing  of  the  petition  nor  with  intent  to  defraud  his  creditors. 
—Little  V.  Holley-Brooks  Hardware  Co.,  133  Fed.  874.  .67  C.  C.  A.  46 

S  2.    Petition,  Adjmdioatioii,  warrant,  and  eustody  of  property. 

Where  an  answer  is  interposed  to  an  Involuntary  petition  in  bankruptcy 
the  judge  may  refer  the  proceeding  to  a  special  commissioner  to  take  the 
testimony  and  return  the  same  to  the  judge,  with  his  opinion,  notwith- 
standing Bankr.  Act  July  1,  1898,  c.  541,  §  18,  subd.  **d,"  30  Stat.  551  [U.  S. 
Comp.  St  1901,  p.  3429],  providing  that  the  judge  shall  determine  an 
soon  as  may  be  the  issues  presented  by  the  pleadings  without  the  inter- 
vention of  a  jury,  except  in  cases  where  a  jury  trial  is  given  by  the  act, 
and  section  la,  cl.  16,  30  Stat  544  [U.  S.  Comp.  St  1901,  p.  3419],  defining 
"judge*'  to  mean  a  judge  of  a  court  of  bankruptcy,  not  Including  a  referee. 
—In  re  Lacov,  134  Fed.  287 67  C.  C.  A.  19 

Where  the  Issues  raised  on  an  Involuntary  bankruptcy  petition  were 
submitted  to  a  special  commissioner  only  for  the  purpose  of  taking  tes- 
timony to  be  submitted  to  the  judge  with  the  commissioner's  opinion.  It 
was  no  objection  to  such  reference  that  a  former  involuntary  petition  by 
other  creditors  had  been  determined  by  the  judge  In  favor  of  the  alleged 
bankrupt 

—In  re  Lacov,  134  Fed.  237 67  C.  C.  A.  19 

The  fact  that  the  taking  of  testimony  before  a  commissioner  was  more 
expensive  than  a  hearing  before  the  judge  was  not  of  Itself  sufficient  to 
prevent  such  reference. 

—In  re  Lacov,  134  Fed.  237 67  C.  C.  A.  19 

Where  a  receiver  In  bankruptcy  delivered  certain  goods  in  the  pos- 
session of  a  bankrupt  to  a  claimant  on  the  ground  that  the  title  to  the 
property  was  In  the  claimant,  and  not  In  the  bankrupt,  the  court's  cus- 
tody of  the  property  was  thereby  surrendered,  and  the  bankrupt's  trustee. 
was  not  thereafter  entitled  to  recover  the  value  of  the  property  against 
the  claimant  in  summary  proceedings  on  an  order  to  show  cause. 

—Hinds  V.  Moore,  134  Fed.  221 67  C.  C.  A.  149 

A  hotel  company  engaged  in  furnishing  rooms  and  meals  to  guests  is 
not  a  corporation  principally  engaged  in  trading  or  mercantile  pursuits, 
and  therefore  cannot  be  adjudged  a  bankrupt,  within  Bankr.  Act  July  1, 
1898,  c.  541,  §  4,  30  Stat.  547  [U.  S.  Comp.  St  1901,  p.  3423]. 

—In  re  United  States  Hotel  Co.,  134  Fed.  225 ;    United  States  Hotel 
Co.  V.  Niles,  Id 67  C.  C.  A.  153 

A  bankrupt's  grandfather  bequeathed  two-thirds  of  the  income  of  his 
estate  to  his  widow  for  life,  and  the  other  one-third  to  his  daughter 
E.  for  life  or  before  marriage,  and  that  in  the  event  of  the  death  of  the 
widow  before  the  marriage  or  death  of  E.  two-thirds  of  the  income  should 
be  paid  to  E.  and  the  balance  to  his  daughter  M.  A  subsequent  clause  of 
the  will  provided  that  at  the  marriage  or  death  of  E.  the  remainder  of 
the  estate  should  be  sold,  and  the  proceeds  divided  equally  among  all  of 
his  children,  share  and  share  alike,  except  his  son  G.,  and  that,  if  other 
of  hlB  children  should  die,  leaving  children  living  at  testator's  death,  the 
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share  of  snob  deceased  child  should  be  given  to  bis  or  her  child  or  cbUdren. 
Testator  left  him  surviving  a  widow  and  five  children.  One  of  the  tes- 
tator's sons  other  than  G.  thereafter  died  Intestate,  unmarried,  and  witlh 
out  issue,  as  did  his  daughter  M.,  who  left  four  children,  one  of  wh<Hii 
was  the  bankrupt  Held,  that  the  bankrupt  had  a  vested  interest  in  his 
grandfather's  estate,  wliich  he  was  required  to  schedule  as  a  part  of  his 
estate  in  bankruptcy. 

—Woods  v.  Little,  184  Fed.  229 67  O.  C.  A.  157 

Evidence  Jield  to  sustain  a  finding  that  an  adverse  claimant  was  not 
in  possession  of  property  when  it  was  taken  into  possession  by  a  receiver 
for  a  bankrupt  and  that  he  asserted  no  claim  to  possession  at  the  time. 
—In  re  Kolin,  184  Fed.  557 67  C.  a  A.  481 

A  receiver  appointed  on  the  filing  of  a  petition  in  bankruptcy  by  cred- 
.  Iters  is  not  vested  with  the  powers  of  a  trustee,  but  is  a  mere  custodian, 
and  is  without  authority  to  take  possession  of  property  held  and  claimed 
adversely  by  a  third  party ;  and  on  a  petition  by  an  adverse  claimant  to 
recover  property  alleged  to  have  been  taken  from  his  possession  by  the 
receiver  without  his  consent,  such  issue  is  the  only  one  properly  before 
the  court,  the  Invalidity  of  his  title  being  no  defense,  if  such  allegation 
Is  proved. 

—In  re  Kolin.  184  Fed.  557 67  a  C.  A.  481 

Bankruptcy  form  "Schedule  B  (5),**  containing  the  words  •property 
claimed  to  be  exempt  by  the  state  laws.  Its  valuation,"  etc.,  does  not  re- 
quire the  bankrupt  to  specify  the  articles  specially  claimed  to  be  exempt; 
such  forms  not  being  Intended  to  be  mandatory,  but  to  be  altered  to 
suit  the  circumstances  of  the  particular  case,  as  prescribed  by  general 
order  38  (89  Fed  xiv,  32  0.  C.  A.  xxxvli). 

—Burke  v.  Guarantee  Title  &  Trust  Co.,  134  Fed.  562.  .67  a  a  A.  486 

Bankr.  Act  July  1,  1898,  c.  541,  f  11.  cl.  a,  30  Stat  549  [U.  S.  Comp. 
St  1901,  p.  3426],  providesi  that  a  suit  which  is  founded  on  a  claim  from 
which  a  discharge  would  be  a  release,  and  which  is  pending  against  a 
person  at  the  time  of  the  filing  of  a  petition  against  him,  sliall  be  stayed 
until  after  an  adjudication  or  the  dismissal  of  the  petition,  etc  Held, 
that  such  section  did  not  give  a  bankruptcy  court  Jurisdiction  to  stay  a 
suit  by  a  creditor  of  the  bankrupt  in  a  state  court,  and  to  restrain  such 
creditor  from  proceeding  to  enforce  an  attachment  lien  under  the  state 
law,  the  state  court  having  acquired  Jurisdiction  of  the  parties  and  sub- 
ject-matter, and  taken  possession  of  the  property  prior  to  the  filing  of  the 
bankruptcy  petition. 

— ^Tennessee  Producer  Marble  Oo.  v.  Grant,  135  Fed.  322 

67  C.  C.  A.  676 

f  3,  Assicnmeat,  mdmtatstratton,  and  distribatton  of  bankrvpt'i  es- 
tate—Preferences and  transfers  by  bankmpt,  and  attaohmeatt 
and  otber  llena. 

Bankr.  Act  July  1,  1898,  c.  541,  ff  60a,  60b.  30  Stat  562  [U.  S.  Oomp.  8t 
1901,  p.  344r)l,  as  amended  Act  Feb.  5, 1903,  c.  487,  32  Stat  799  [U.  S,  Comp. 
St.  Supp.  1903,  p.  416],  declares  that  a  person  shall  be  deemed  to  haTC 
given  a  preference  which  set^tlon  .'STg,  30  Stat  5C0  [U.  S.  Comp.  St  1901, 
p.  3443],  as  amended  32  Stat  799  [U.  S.  Comp.  St  Supp.  1903,  p.  415], 
required  to  be  surrendered  in  order  to  entitle  the  preferred  creditor  to 
prove  his  claim,  if,  being  insolvent  the  bankrupt  has,  within  four  montlis 
before  the  filing  of  a  bankruptcy  petition  against  him,  or  after  the  filing 
and  before  adjudication,  transferred  any  of  his  property,  which  transfer 
will  enable  the  transferee  to  obtain  a  greater  percentage  of  his  debt  than 
any  other  creditor  of  the  same  class,  and  that  the  period  of  four  months 
Bl.all  not  expire  until  four  months  after  the  date  of  r^stratlon  of  the 
transfer,  if  registration  is  required.  Section  3b,  providing  for  the  filing 
of  an  involuntary  bankruptcy  petition  for  acts  of  bankruptcy  committed 
within  four  months,  deciares  that  the  time  shall  not  begin  to  run  until 
the  transfer  is  recorded,  if  record  is  authorized,  and.  If  not,  until  the  trans- 
feree takes  exclusive  possession  of  the  property,  or  the  creditors  bare 
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actnal  notice  thereof.  Held,  that  section  8b  was  not  Intended  to  be  read 
in  conjunction  with  sections  60a,  60b,  and  hence  the  four-months  period  of 
limitation  as  against  a  preferential  transfer  which  was  neither  fraudulent 
nor  required  to  be  registered  began  to  run  from  the  date  of  the  transfer, 
and  not  from  the  date  the  transferee  took  possession  or  the  bankrupt's 
creditors  acquired  notice. 

—Little  V.  Holley-Brooks  Hardware  Co.,  133  Fed.  874.  .67  C.  0.  A.  46 

Under  Rev.  St  Ohio,  §  4155-2,  which  provides  that  conditional  sales  of 
chattels,  under  which  delivery  has  been  made,  shall  be  void,  unless  re- 
corded, as  against  "all  subsequent  purchasers  and  mortgagees  In  good 
faith  and  creditors,**  as  such  provision  is  to  be  construed  under  the  rules 
of  decision  laid  down  In  analogous  cases  by  the  Supreme  Court  of  the 
state,  a  reservation  of  title  in  such  a  contract  which  had  not  been  filed  at 
the  time  of  the  bankruptcy  of  the  purchaser  is  void,  as  against  his  cred- 
itors, whether  their  claims  arose  before  or  after  the  contract  was  made. 

— Dolle  v.  Oassell,  135  Fed.  52 ;  York  Mfg.  Co.  v.  Same,  Id. 

67  C.  C.  A.  526 

Under  section  67a  of  the  bankrupt  act  of  July  1,  1898,  c.  541,  30  Stat 
564  [U.  S.  Comp.  St  1901,  p.  3449],  providing  that  claims,  which  for  want 
of  record,  or  for  other  reasons,  would  not  have  been  valid  liens  as  against 
creditors  of  the  bankrupt  shall  not  be  liens  against  Ills  estate,  and  sub- 
division "e**  of  the  same  section,  declaring  all  conveyances  or  incumbrances 
'  made  within  four  mouths  prior  to  the  filing  of  a  petition  in  bankruptcy, 
with  the  Intent  to  hinder,  delay,  or  defraud  creditors,  void,  except  as  to 
purchasers  in  good  faith,  and  providing  that  all  property  so  conveyed  or 
incumbered  shall  pass  to  the  trustee,  proceedings  in  bailkruptcy  operate 
as  an  efTectual  sequestration  of  the  bankrupt's  property  for  the  benefit  of 
his  creditors,'  and  a  chattel  mortgage  executed  by  the  bankrupt  on  a  stock 
of  merchandise,  void,  at  the  time  of  the  bankruptcy  proceedings,  as  against 
creditors  of  the  mortgagor,  because  the  mor^agee  had  not  then  taken 
possession  and  the  mortgagor  was  permitted  to  conduct  the  business,  was 
void  as  against  the  trustee  in  bankruptcy  of  the  mortgagor. 

—In  re  First  Nat  Bank,  135  Fed.  62 67  C.  0.  A.  536 

I  4L»    ^—  Adn&inistratioii  o£  astAte* 

Bankr.  Act  July  1,  1898,  c.  541,  f  39b,  30  Stat  656  [U.  S.  Comp.  St  1901, 
p.  3436],  providing  that  referees  shall  not  act  in  cases  in  which  they  are 
directly  or  indirectly  interested,  does  not  apply  to  the  interest  of  a  referee 
by  way  of  commissions  on  sums  paid  to  creditors  as  dividends. 

—In  re  Abbey  Press,  184  Fed-  51 67  0.  0.  A.  161 

Bankr.  Act  July  1,  1898,  c.  541,  f  21a,  80  Stat  552  [U.  S.  Comp.  St 
1901,  p.  3430],  authorizes  a  court  of  bankruptcy  to  require  any  designated 
person  to  appear  before  a  referee  for  examination,  etc.,  and  section  la, 
cl.  7,  30  Stat  544  [U.  S.  Comp.  St  1901,  p.  3419],  defines  "court"  to  mean 
a  court  of  bankruptcy  in  which  the  proceedings  are  pending,  and  may 
include  the  referee.  Section  38,  els.  2,  4,  30  Stat  555  [U.  S.  Comp.  St 
1901,  pp.  3435,  3436]  authorize  referees  in  bankruptcy  to  exercise  the 
powers  vested  in  courts  of  bankruptcy  for  the  examination  of  persons  as 
witnesses,  etc.,  and  to  perform  such  duties,  except  as  to  questions  arising 
out  of  applications  of  bankrupts  for  compositions  or  discharges,  as  are 
conferred*  on  courts  of  bankruptcy,  and  as  shall  be  prescribed  by  the 
rules  and  orders  thereof;  and  general  bankruptcy  order  No.  12,  subd.  1 
iSd  Fed.  vli,  82  C.  C.  A.  xvi),  provides  that  all  the  proceedings,  except 
such  as  are  required  by  the  act  or  by  the  general  orders  to  be  before  the 
•  judge,  shall  be  had  before  the  referee.  Held,  that  where  a  bankruptcy 
proceeding  had  been  referred  generally  to  the  referee,  as  authorized  by 
Bankr.  Act  July  1,  1898,  c.  541,  8  22,  30  Stat  552  [U.  S.  Comp.  St.  1901, 
p.  3431],  the  referee  had  Jurisdiction  to  order  a  secured  creditor  to  appear 
before  him  for  examination. 

—In  re  Abbey  Press,  134  Fed.  51 67  C.  C.  A.  161 

Where  a  secured  creditor  of  a  bankrupt  was  examined  as  a  witness 
before  a  referee  in  bankruptcy,  as  authorized  by  Bankr.  Act  July  1,  1898, 
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c.  541,  fi  21a,  90  Stat  552  [U.  S.  Comp.  St  1901,  p.  3430],  be  was  entitled 
to  have  the  proceedings  before  the  referee  reviewed  by  a  judge  of  the 
court,  as  authorized  by  general  bankruptcy  order  No.  27  (89  Fed.  x,  32 
0.  C.  A.  xxvii). 

—In  re  Abbey  Press,  184  Fed.  51 67  a  a  A.  161 

Under  Bankr.  Act  July  1,  1898.  c.  541,  f  21a.  30  Stat  552  [U.  8.  Comp. 
St.  1001,  p.  3430].  providing  that  a  court  of  bankruptcy  may.  by  order, 
re<iuire  any  designated  pa*son  to  appear  in  court  or  before  a  referee  to 
be  examined,  and  general  bankruptcy  ordtf  No.  8  (89  Fed.  !▼,  82  C.  C.  A. 
vii).  providing  that  all  process,  subpoenas,  etc.,  shall  issue  out  of  the  court, 
and  be  tested  by  the  clerk,  and  that  blanks,  with  the  signature  of  the  clerk 
and  seal  of  the  coxu*t  etc.,  may  be  furnished  to  referees,  an  order  for  the 
examination  of  a  witness  made  by  a  referee  to  whom  a  bankruptcy  pro- 
cetHling  had  been  referred  generally  was  not  an  order  of  the  referee,  bat 
of  the  court 

—In  re  Abbey  Press,  184  Fed.  51 67  0.  a  A.  161 

Under  Bankr.  Act  July  1.  1808.  c.  541.  f  21a,  30  Stat  552  [U.  S.  Comp. 
St.  1901.  p.  3430],  authorizing  the  court  of  bankruptcy  to  require  any 
denignated  person  to  api>ear  in  court  or  before  a  r*»feree  to  be  examined. 
It  is  within  the  discretion  of  a  referee,  acting  as  a  court  of  bankruptcy. 
to  order  the  examination  of  a  third  [)er6on  on  an  oral  application. 

— In  re  Abbey  Press.  134  Fed.  51 67  O.  0.  A.  161 

Bankr.  Act  July  1,  1898,  c  541,  fi  21a.  30  Stat  552  [U.  S.  Comp.  St  1901, 
p.  3430],  provides  that  a  court  of  bankruptcy  may  by  order  require  any 
designated  person  to  appear  in  court  or  before  a  referee  to  be  examined. 
General  bankruptcy  order  No.  8  (89  Fed.  iv,  32  C.  C.  A.  vii)  declares  that 
all  pro<»e«g.  Humraons.  and  subpoenas  shall  issue  out  of  the  court  under 
seal  thereof,  and  be  tested  by  the  clerk,  and  that  blanks,  with  the  signa- 
ture of  the  clerk  and  seal  of  the  court,  may  be  furnished  to  the  referees. 
Held,  that  an  order  for  the  examination  of  a  secured  creditor  in  bank- 
rui)tcy  proceedings  was  not  void  because  it  was  executed  by  the  clerk, 
and  not  by  order  of  the  court. 

—In  re  Abbey  Press,  134  Fed.  61 67  a  a  A.  161 

Where  a  witness  appeared  for  examination  before  a  referee  in  bank- 
ruptcy without  objection  on  the  ground  that  the  subpoena  was  not  sealed, 
the  defect  was  waived, 

—In  re  Abbey  Press,  134  Fed.  51 67  C.  C.  A.  161 

Where  a  witness  was  actually  present  before  the  referee  in  bankruptcy 

for  examination  when  an  order  that  he  be  sworn  was  made,  the  fact  that 

the  subixena  issued  and  served  upon  him  was  not  sealed  was  immaterial 

—In  xe  Abbey  Press,  134  Fed.  51 67  C.  C.  A.  161 

General  bankruptcy  order  No.  23  (89  Fed,  xi,  32  C.  C.  A.  xxvi).  providing 
that  in  orders  made  by  a  referee  it  shall  be  recited  according  to  the  fact 
that  notice  was  given,  and  the  manner  thereof,  or  that  the  order  was  made 
by  consent,  or  that  no  adverse  interest  was  represented  at  the  hearing, 
or  that  the  order  was  made  after  hearing  adverse  interests,  has  no  ap- 
plication to  a  mere  ruling  that  a  se<*ured  creditor  be  sworn  before  the 
referee,  etc..  or  that  he  shall  not  answer  certain  questions. 

—In  re  Abbey  Press,  184  Fed.  51 67  0.  a  A.  161 

On  the  examination  of  a  secured  creditor  l>efore  a  referee  in  bankruptcy 
as  authoriztHi  l)y  Bankr.  Act  July  1.  1898.  c.  541.  (  21a,  30  Stat  552  [l*. 
S.  Comp.  St.  1901,  p.  3430],  it  is  within  the  Judicial  diwretlon  of  the 
referee  to  refuse  to  permit  such  creditor  to  be  represented  by  counsel. 

—In  re  Abbey  Press,  134  Fed.  51 67  a  a  A.  161 

f   6.    —  Aotlons  1»7  or  asalast  traste«. 

In  «n  action  by  a  trustee  in  bankruptcy  to  recover  an  alleged  preference, 
the  fact  of  preference  having  been  proved,  evidence  held  sufficient  to 
require  submission  to  the  jury  of  the  question  whether  the  preferred 
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creditor  had  reasonable  cause  to  believe  that  It  was  intended  thereby  to 
give  him  a  preference. 

— Wetstein  v.  Franciscus,  133  Fed.  900 OT  a  a  A.  62 

f  6.    —  Clalnui  acainst  and  dlstxibatloii  of  estate. 

Ky.  St  1903,  $  496,  provides  that  no  deed  of  trust  or  mortgage  convey- 
ing a  legal  or  equitable  estate  to  real  or  personal  property  shall  be  valid 
against  a  purchaser  for  a  valuable  consideration,  without  notice  thereof, 
or  against  creditors,  until  such  deed  shall  be  acknowledged  or  proved  ac- 
cording to  law,  and  lodged  of  record.  Held,  that  an  unrecorded  condi- 
tional sale  of  machinery  to  a  bankrupt  was  void  as  to  subsequent  creditors 
without  notice,  and  that  such  creditors  were  entitled  to  priority  of  pay- 
ment from  the  proceeds  thereof,  though  they  had  not  acquired  any  lien 
on  the  bankrupt's  property,  other  than  that  created  by  the  bankruptcy 
proceedings. 

— In  re  Ducker,  134  Fed.  43 ;   In  re  F.  B.  Shuster  Co.,  Id 

67  O.  0.  A.  117 

Where  a  partnership  and  the  individual  members,  being  insolvent,  were 
adjudged  bankrupts,  and  the  firm  had  no  assets,  firm  creditors  were  not 
entitled  to  share  in  the  individual  assets  of  one  of  the  partners,  which 
assets  were  wholly  distributable  to  his  individual  creditors,  under  Bankr. 
Act  July  1,  1898,  c.  541,  I  6f,  30  Stat.  548  [U.  S.  Comp.'St  1901,  p.  3424], 
providing  that  the  net  proceeds  of  the  individual  estate  of  each  partner 
shall  be  applied  to  the  payment  of  his  individual  debts,  and  that  the 
surplus  only  shall  be  applied  to  pay  partnership  debts. 

—In  re  Janes,  133  Fed.  912 67  0.  0.  A.  216 

Where  a  purchaser  of  property  subject  to  a  mortgage  pending  a  suit 
in  the  state  court  to  foreclose  instituted  voluntary  proceedings  in  bank- 
ruptcy, manifestly  intended  to  be  adverse  to  the  interests  of  the  mortga- 
gee, his  attorney  should  not  be  made  an  allowance  **for  valuable  services 
rendered  in  preserving"  the  mortgaged  property,  and  given  a  lien  therefor 
prior  to  the  mortgage  on  the  proceeds  of  the  property  when  sold  by  the 
trustee. 

— Diddon  &  Bro.  v.  Smith,  135  Fed.  43 67  C.  O.  A.  617 

The  liability  of  a  bankrupt  indorser  of  commercial  paper  which  did  not 
become  absolute  until  after  the  filing  of  the  petition  is  a  debt  provable  in 
bankruptcy. 

—In  re  Philip  Senuner  Glass  CJo.,  135  Fed.  77 67  0.  O.  A.  551 

Bankr.  Act  July  1,  1898,  c.  541,  §  1,  subd.  11,  30  Stat.  544  [U.  S.  Comp. 
St  1901,  p.  3419],  provides  that  the  word  "debt"  shall  include  any  debt, 
demand,  or  claim  provable  in  bankruptcy ;  and  section  68  (30  Stat.  565  [U. 
S.  Comp.  St.  1901,  p.  3450])  declares  that  in  all  cases  of  mutual  debts  or 
mutual  credits  between  the  estate  of  a  bankrupt  and  a  creditor  the  account 
shall  be  stated,  and  one  debt  shall  be  set  off  against  the  other,  and  the 
balance  only  shall  be  allowed  or  paid.  Held  that,  where  a  national  bank 
was  indebted  to  a  bankrupt  on  a  deposit  and  he  was  indebted  to  the  bank 
as  indorser  on  a  note^  which  liability  did  not  become  absolute  until  after 
the  filing  of  the  bankrupt's  petition,  the  bankrupt's  liability  as  indorser 
being  a  provable  debt  the  bank  was  entitled  to  set  off  the  deposit  against 
such  liability  and  prove  the  remainder  against  the  bankrupt's  estate. 
—In  re  Philip  Senuner  Glass  Co.,  135  Fed.  77 67  0.  C.  A.  551 

f  7*    —  Aceonntliig  and  diseliarge  of  trustee. 

Under  Bankr.  Act  July  1,  1898,  c.  541,  $  48,  30  Stat  557  [U.  S.  Comp 
St  1901,  p.  3439],  providing  that  trustees  shall  receive  **as  full  com- 
pensation for  their  services,"  payable  after  they  are  rendered,  the  various 
percentages  specified,  a  trustee  who  was  also  an  attorney  at  law  was  not 
entitled  to  extra  compensation  for  legal  services  rendered  by  him  to  the 
estate. 

— In  re  George  Halbert  Co.,  134  Fed.  236 67  C.  0.  A.  18 
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i   8.    RIcHtfl,  reatediest  and  dlsoluur^  of  bAmknipt. 

Where  a  bankrupt  claimed  her  exemptions  within  the  10  days  preacribed 
by  Bankr.  Act  July  1,  1808,  c.  541,  §  7,  cL  8,  30  Stat  548  [U.  S.  CJomp. 
St  1901,  p.  8425],  she  could  not  be  deprived  thereof  by  a  receiver's  sale 
of  all  of  the  assets  before  her  claim  was  made,  rendering  it  impossible  to 
appropriate  specific  property  to  such  exemptions. 

— Lipman  v.  Stein,  134  Fed.  235 07  C.  C.  A.  17 

While  a  bankrupt's  right  to  exemptions  must  be  deduced  from  the  state 
law,  it  can  be  made  available  only  in  the  manner  prescribed  by  Bankr. 
Act  July  1,  1898,  e  641,  $  24.  cl.  b,  30  Stat  553  [U.  S.  Comp.  St  1901,  p. 
8432]. 

— Upman  v.  Stein,  134  Fed.  235 67  0.  0.  A.  17 

Where  the  question  whether  a  bankrupt's  Interest  in  his  grandfather's 
estate  was  vested  or  contingent  was  difficult  of  solution,  and  the  bank- 
rupt had  previously  been  advised  by  counsel  that  he  had  no  interest  in 
his  grandfather's  estate  on  which  he  could  raise  money,  his  failure  to 
schedule  such  interest  as  a  part  of  his  estate  in  bankruptcy  did  not  pre- 
clude his  discharge  on  the  ground  that  he  had  "knowingly  and  fraudu- 
lently" concealed,  while  a  bankrupt  property  belonging  to  his  estate  in 
bankruptcy. 

—Woods  V.  Little,  134  Fed.  229 67  a  C.  A.  157 

Bankr.  Act  July  1,  1898,  f  7,  subd.  8,  30  Stat  54a  c.  54t  [U.  S.  Oomp. 
St.  1901,  p.  3424],  requires  a  bankrupt  to  file  his  claim  of  exemptions 
within  10  days  after  adjudication;  and  section  47,  subd.  11,  30  Stat  557 
[U.  S.  CJomp.  St  1901,  p.  3439],  requires  the  trustee  to  "set  apart  the 
bankrupt's  exemptions  and  report  the  items  and  estimated  value  thereof 
to  the  court"  Ecld,  that  a  bankrupt's  claim  of  an  exemption  of  $300 
under  a  state  law,  to  be  set  off  from  the  sto(^  in  trade  of  his  shoe 
business,  consisting  of  "shoes  and  slippers,  and  men's,  wom^i's,  and 
children's  shoes  and  slippers,  as  set  out  in  schedule  B,  No.  2,  under  head 
of  0,"  was  not  defective  for  failure  to  specify  the  articles  claimed  as  ex- 
empt ;  it  being  the  duty  of  the  trustee,  and  not  of  the  bankrupt  to  set 
apart  such  articles. 

—Burke  v.  Guarantee  Title  &  Trust  Co.,  134  Fed.  562..67  a  a  A.  486 

I  0.    Appeal  and  reriston  of  prooeediai:*. 

Where  goods  in  possession  of  the  bankrupt  were  delivered  to  a  claim- 
ant and  he  was  thereafter  ordered  to  pay  the  value  of  the  goods  to  the 
trustee,  in  summary  proceedings  brought  against  him  on  an  order  to 
show  cause,  he  was  entitled  to  appeal  from  such  order  to  the  Circnit 
Court  of  Appeals,  under  Bankr.  Act  July  1,  1898,  a  541,  f  24a,  30  Stat. 
553  [U.  S.  Comp.  St  1901,  p.  3431],  authorizing  appeals  in  "controversies 
arising  in  bankruptcy  proceedings,"  though  the  order  was  not  appealable 
under  section  25a  (30  Stat  553  [U.  S.  Comp.  St  1901,  p.  3432]),  giving 
such  coxu*t  revisory  and  superintending  powers  over  the  '^proceedings  of 
the  several  inferior  courts  of  bankruptcy,"  etc. 

—Hinds  V.  Moore,  134  Fed.  221 67  C.  a  A.  149 

The  Circuit  Court  of  Appeals  has  no  Jurisdiction  to  determine  a  ques- 
tion of  the  construction  or  application  of  the  federal  Constitution  with 
reference  to  the  validity  of  Bankr.  Act  July  1,  1898,  c.  541,  fi  38,  ds. 
2,  4,  30  Stat  555  [U.  S.  Comp.  St  1901,  pp.  3435,  3436],  preecribhig  the 
Jurisdiction  of  referees  in  bankruptcy. 

—In  re  Abbey  Press,  134  Fed.  51 67  a  a  A.  161 

The  Judgment  rendered  in  an  action  at  law  brought  by  a  trustee  in 
bankruptcy  in  a  District  Court  of  the  United  States  to  recover  property, 
under  the  Jurisdiction  conferred  by  Bankr.  Act  July  1,  1898,  c.  541,  i  70e, 
80  Stat  500  [U.  S.  Comp.  St.  1901,  p.  3452],  as  amended  by  Act  Feb,  5^ 
1903,  c.  487.  S  16,  32  Stat  800  [U.  S.  Comp.  St  Supp.  1903,  p.  417],  is  re- 
viewable by  the  Circuit  Court  of  Appeals  in  the  exercise  of  its  general  ap- 
I>ellate  Jurisdiction  on  writ  of  error,  but  not  by  appeal 

—Delta  Nat  Bank  v.  Easterbrook,  133  Fed.  521.... 67  C.  a  A.  236 
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By  virtue  of  Bankr.  Act  July  1,  1898,  |  14c  (30  Stat  550,  c.  541  [U.  S- 
Camp.  St  1901,  p.  3428]),  which  provideB  that  "the  confirmation  of  a 
composition  shall  discharge  the  bankrupt  from  his  debts,  other  than  those 
agreed  to  be  paid  by  the  terms  of  the  composition,  and  those  not  affected 
by  a  discharge,"  a  judgment  confirming  a  composition  is  a  judgment 
granting  a  discharge,  reviewable  by  appeal  under  section  25a  (30  Stat 
553  [U.  S.  CkMnp.  St  1901,  p.  3432J). 

— ^In  re  Friend,  134  Fed.  778;    Tallcott  v.  Friend,  Id.;    Pontoosuc 
Woolen  Mfg.  Co.  v.  Same,  Id 67  O.  C.  A.  50O 

Bankr.  Act  July  1. 1808,  S§  23,  24.  25  (30  Stat  552,  553,  c.  541  [U.  S.  Comp. 
St  1901,  pp.  3431,  3432]),  establish  a  clear  distinction  between  proceed- 
ings in  bankruptcy  and  controversies  at  law  and  in  equity  arising  in  the 
course  of  bankruptcy  proceedings,  and  also,  in  connection  with  Act  March 
8,  1891,  creating  the  Circuit  Courts  of  Appeals  (26  Stat  826,  c.  517  [U.  S. 
Comp.  St  1901,  p.  547] ),  prescribe  the  manner  in  which  judgments  or  or- 
ders in  each  class  of  cases  are  reviewable,  and  such  particular  mode  is 
exclusive.  A  judgment  or  decree  in  a  controversy  at  law  or  in  equity 
arising  in  bankruptcy  proceedings  is  reviewable  by  the  Circuit  Court  of 
Appeals  under  its  organic  act,  and  section  24a,  by  appeal  or  on  writ  of 
error,  as  may  be  appropriate,  while  a  judgment  or  order  in  a  proceedings 
in  bankruptcy,  if  one  of  those  specifically  enumerated  in  section  25a,  is 
reviewable  only  by  appeal,  and,  if  not  within  such  excepted  cases,  unless 
rendered  on  a  jury  trial,  can  only  be  reviewed  on  original  petition  as  pro- 
vided in  section  24b. 

— In  re  Friend,  134  Fed.  778;    Tallcott  v.  Friend,  Id.;    Pontoosuc 
Woolen  Mfg.  Co.  v.  Same,  Id 67  C.  C.  A.  500 

Proceedings  on  a  petition  filed  in  a  bankruptcy  court  by  a  mortgagee 
of  a  bankrupt  asserting  a  right  to  the  proceeds  of  the  mortgaged  property 
which  has  been  sold  by  the  trustee  are  not  bankruptcy  proceedings,  but 
constitute  a  controversy  arising  in  bankruptcy  proceedings,  reviewable  by 
the  Circuit  CJourt  of  Appeals  in  thfe  exercise  of  its  general  appellate  ju- 
risdiction under  Bankr.  Act  July  1,  1898,  c.  541,  S  24a,  30  Stat  553  [U.  S. 
Comp.  St  1901,  p.  3431]. 

— Liddon  &  Bro.  v.  Smith,  135  Fed.  43 67  C.  C.  A.  517 

An  order  disallowing  a  mortgage  lien  upon  the  stock  Of  merchandise 
and  store  fixtures  of  a  bankrupt  is  the  subject  of  an  appeal  to  the  Circuit 
Court  of  Appeals,  under  section  24a  of  the  bankruptcy  act  of  July  1,  1898,. 
^  541,  30  Stat  553  [U.  S.  Comp.  St  1901,  p.  3431]. 

—In  re  First  Nat  Bank,  135  Fed.  62 67  C.  0.  A.  536 

A  finding  of  fact  by  a  referee,  approved  by  the  district  judge  on  re- 
view, will  not  be  disturbed  by  the  appellate  court,  unless  manifestiy 
unsupported  by  the  evidence, 

—In  re  Lawrence,  134  Fed.  843 67  C.  C.  A.  617 

A  suit  in  equity,  commenced  by  a  trustee  in  bankruptcy  in  a  District 
Court  against  an  adverse  claimant  of  property  to  litigate  the  title  thereto 
under  authority  of  Bankr.  Act  July  1,  1898,  §  67e  (30  Stat.  564,  c.  541 
[U.  S.  Comp.  St  1901,  p.  3449]),  as  amended  by  Act  Feb.  5,  1903  (32  Stat 
800,  a  487  [U.  S.  CJomp.  St  Supp.  1903,  p.  417]),  is  not  a  proceeding  in 
bankruptcy,  but  an  independent  suit,  and  a  decree  or  order  therein  is  not 
subject  to  revision  by  the  Circuit  CJourt  of  Appeals  under  section  24b  of 
the  act  (30  Stat  553  [U.  S.  Comp.  St  1901,  p.  3432]),  although  the  Dis- 
trict Court  is  also  the  court  of  bankruptcy  administering  the  estate,  and 
an  injunction  is  also  asked  to  restrain  the  defendant  from  prosecuting 
an  action  of  replevin  for  the  property  in  a  state  court 

— Doroshow  v.  Ott,  134  Fed.  740 67  C.  0.  A.  644 

BANKS  AND  BANKING. 

i  1*    National  banks. 

A  stockholder  in  a  national  bank  remains  liable  to  creditors  so  long*  as 
the  stock  stands  in  his  name  on  the  books,  although  he  may  have  sold  it 
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and  delivered  the  certlflcate  to  tbe  purchaser,  unless  he  has  done  all  that 
he  can  reasonably  do  to  have  the  same  transferred,  by  seeing  that  the  cer- 
tificate is  delivered  to  the  bank,  with  the  proper  power  of  attorney  and 
data  to  enable  the  officers  to  make  the  transfer. 

— McDonald  v.  Dewey»  134  Fed.  528 ;  Dewey  ▼.  McDonald,  Id 

67  0.  a  A.  408 

To  establish  the  liability  of  a  stockholder  in  a  national  bank  to  cred- 
itors, on  itS'ftiilure,  after  he  has  made  an  actual  out-and-out  sale  of  his 
stock,  and  the  same  has  been  transferred  on  the  books,  although  the  sale 
may  have  been  made  for  the  purpose  of  avoiding  liability,  three  things 
must  concur :  (1)  The  bank  must  have  been  insolvent  when  the  sale  was 
made ;  (2)  the  seller  must  have  known  such  fact,  or  be  chargeable  with 
knowledge  of  it;  and  (8)  the  transfer  must  have  been  made  to  one  who 
was  insolvent  or  unable  to  respond  to  an  assessment,  and  whose  financial 
condition  was  known,  or  ought  to  have  been  known,  to  the  seller. 

^McDonald  v.  Dewey,  134  Fed.  528 ;  Dewey  v.  McDonald,  Id 

67  0.  a  A.  408 

A  married  woman,  who  was  a  stockholder  in  a  national  bank  at  the 
time  it  became  insolvent,  is  subject  to  the  statutory  liability  for  an  as- 
sessment made  thereon,  at  least  in  the  absence  of  any  state  statute  dis- 
abling her  from  owning  the  stock  in  he^  own  right 

^Christopher  y.  Norvell,  134  Fed.  842 67  a  C  A.  438 

BENEFICIAL  ASSOCIATIONS. 

Building  or  loan  aa8ociatiODS»  tee  '*Building  and  Loan  Aasodationa." 

BEQUESTS, 

See  "Wilto." 

BILL  OF  DISCOVERY. 

See  •T)iscovery,''  {  1, 

BILLS  AND  NOTES. 

See  -Limitation  of  Actions,"  {  1. 
Restraining  action  on  note,  see  '^Injunction,**  f  2. 

Satisfaction  of  judgment  on  principal  note  as  satisfaction  of  judgment  on  col- 
lateral note,  see  ^'Judgment,"  §  5. 

I   1.    Nei^tiabllity  and  transfer. 

The  certainty  re^^uired  in  commercial  paper  is  commercial  certainty, 
not  mathematical.  The  courts  ought  not  to  hold  any  provision  fatal  to 
the  negotiability  of  such  paper  which  by  the  general  usage  of  the  business 
world  does  not  have  that  effect 

^Oudahy  Padcing  Ca  v.  State  Nat  Bank,  134  Fed.  538 

67  C.  C.  A.  662 

A  provision  for  the  payment  of  attorney's  fees  in  case  a  note  Is  not 
paid  at  maturity  does  not  destroy  the  negotiability  of  a  note  otherwise 
negotiable. 

— Cudahy  Packing  CJa  v.  State  Nat  Bank,  134  Fed.  538 

67  a  C.  A  662 
I   2.    Aotions. 

One  who  purchases  for  value  of  a  creditor  the  obligation  of  his  debtor, 
and  obtains  the  latter's  promissory  note,  payable  to  himself,  as  evidence 
of  his  obligation,  with  full  knowledge  of  the  consideration  thereof,  and 
of  the  facts  which  condition  the  inception  of  the  original  obligation,  takes 
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tb%  note  subject  to  all  the  defenses  which  existed  against  It  In  the  hands 
of  the  original  creditor. 

—Williams  v.  Neely,  134  Fed.  1 67  0.  0.  A.  171 

A  sound  reason,  inhering  in  the  same  transaction  from  which  a  prom- 
issory note  springs,  why  the  holder  ought  not,  in  equity  and  good  con- 
science, to  recover  its  face  value,  is  a  good  equitable  defense  to  it,  al* 
though  this  defense  constitutes  neither  an  offset,  a  counterclaim,  nor  an 
affirmative  cause  of  action  against  the  holder  of  the  note. 

— WllUams  V.  Neely,  184  Fed.  1 ©7  0.  0.  A.  171 

A  partial  failure  of  consideration  which  results  from  a  defect  of  title 
is  a  good  defense  pro  tanto  to  an  action  by  the  vendor  upon  a  promissory 
note  given  for  the  purchase  price  of  land  which  the  vendor  has  conveyed 
with  covenants  of  warranty  and  against  incumbrances. 

—Williams  v.  Neely,  134  Fed.  1 67  a  0.  A.  171 

BONA  FIDE  PURCHASERS. 

Of  lands,  see  "Vendor  and  Purchaser,"  f  1. 

Of  notes  secured  by  chattel  mortgage,  see  "Chattel  Mortgages,"  §  8. 

Of  property  fraudulently  conveyed,  see  "Fraudulent  Conveyances,"  I  !• 

Of  public  lands,  see  "Public  Lands,"  S  2. 

BONDS. 

Corporate  bonds,  see  "Corporations,"  8  2. 
Municipal  bonds,  see  "Municipal  Corporations,"  8  2. 
Of  government  contractor,  see  "United  States,"  (  1. 

BREACH. 

Of  charter  party,  see  "Shipping,"  f  3. 

Of  contract,  see  "Contracts,"  S  8 ;  "Sales,"  f  2. 

Of  warranty,  see  "Sales,"  {  8. 

BRIDGES. 

Over  navigable  waters,  see  "Navigable  Waters,"  9  1» 

BROKERS. 

Insurance  brokers,  see  "Insurance,"  S  !• 

S   1.    Bnties  and  liabilities  to  principal. 

Where  a  contract  between  broker  and  customer  with  reference  to  mar- 
gin transactions  authorized  the  broker  to  close  the  transactions  when  the 
margin  was  exhausted,  he  was  not  required  to  wait  until  a  loss  had  oc- 
curred, but  was  entitled  to  sell  when  the  margin  was  depleted  or  impaired. 
—Foster  v.  Murphy  &  Co.,  135  Fed.  47 67  C.  C.  A.  521 

Defendants,  during  market  excitement,  called  plaintiff  for  margins  by 
ttlegram  at  10 :10  a.  m.,  and  at  10 :43  sent  another  telegram  that,  if  mar- 
gins were  not  deposited,  plaintiff's  account  would  be  closed  at  once. 
Plaintiff  admitted  receiving  a  telegram  worded  **somewhat  similar,"  and 
at  11 :03,  prior  to  which  a  tremendous  crash  in  the  market  increased  the 
shortage  In  plaintiff's  margins  from  $1,800  to  over  $8,000,  defendants  tel- 
egraphed that  unless  plaintiff  made  a  deposit  within  five  minutes  they 
would  close  the  account,  which  they  subsequently  did.    Held,  that  such 
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facts  warranted  a  finding  that  plaintiff  was  giyen  a  reasonable  time  with- 
in which  to  deposit  margins. 

—Foster  v.  Murphy  &  Co.,  135  Fed,  47 07  a  C.  A.  621 

In  an  action  for  breach  of  a  broker's  contract  by  the  sale  of  cotton  for 
nondeposit  of  margins,  evidence  held  to  sustain  a  finding  that  the  previoua 
contract  between  the  parties  had  been  modified  so  as  to  authorize  the  im- 
mediate sale  of  plaintifTs  cotton,  without  notice,  on  his  failure  to  ke^ 
his  margins  good. 

—Foster  ▼.  Murphy  &  Cto.,  186  Fed.  47 67  a  a  A.  521 

In  an  action  by  plaintiff,  who  had  been  doing  a  private  wire  commission 
business  through  defendants,  against  defendants  to  recover  for  the  alleged 
wrongful  sale  of  cotton  for  plaintifTs  failure  to  put  up  margins,  evidence 
as  to  what  quotations  a  witness  saw  registered  on  plaintiff's  blackboard 
on  the  day  of  the  sale,  as  distinguished  from  the  quotations  actually  sent 
or  received  from  defendants  over  plaintilTs  wire,  was  inadmissible. 

—Foster  v.  Murphy  &  Co.,  135  Fed.  47 67  a  a  A.  621 

BUILDING  AND  LOAN  ASSOCIATIONS. 

On  a  settlement  between  a  building  and  loan  association  and  a  borrow^ 
Ing  stockholder  under  a  contract  containing  a  provision  that  "upon  final 
settlement  with  the  association  it  shall  retain  as  installments  on  said 
stock  and  interest  no  greater  sum  than  the  amount  actually  advanced,, 
with  interest  thereon  at  the  rate  of  eight  per  cent  per  annum,"  the  stock- 
holder has  the  right,  at  his  election,  to  be  treated  as  a  borrower,  simply ; 
and  in  such  case  the  rule  of  partial  payments  applies,  and  the  excess  of 
each  payment  made  over  the  interest  then  accrued  is  to  be  applied  in  re- 
duction of  the  principal  of  his  debt,  and  subsequent  interest  computed  on* 
the  principal  as  so  reduced. 

— Interstate  Building  &  Loan  Ass'n  v.  Edgefield  Hotel  Co.,  134  Fed. 

74 67  a  a  A.  apo 

CANCELLATION  OF  INSTRUMENTS. 

See  "Quieting  Title," 

Insurance  policy,  see  "Insurance,"  f  1. 

Mutual  benefit  Insurance  certificate*  see  "Insurance,**  |  5. 

Patent  to  public  land,  see  "Public  Lands,'*  {  2. 

Rescission  of  contract,  see  "Contracts,"  $  2. 

Setting  aside  fraudulent  conveyances,  see  "Fraudulent  Oonveyances,"  f  2, 

I   1*    Proeeedlncs  And  relief. 

A  state  court  of  general  Jurisdiction  having  original  cognizance  of  caosea 
at  law  and  in  equity  has  jurisdiction  of  the  subject-matter  of  a  suit  to 
cancel  a  mortgage  on  real  property  within  its  t^rltorlal  Jurisdiction. 

^Ridge  V.  Manker,  132  Fed.  589 67  a  a  A.  C86 

CARGO. 

See  "Shipping.** 

CARRIERS. 

Carriage  of  goods  by  vessels,  see  "Shipping,"  |  6. 
Mandamus  affecting,  see  "Mandamus,"  §  8. 

S    1.    Carriage  of  passengers. 

An  express  messenger,  while  riding  in  a  car  furnished  by  a  railroad 
company  to  the  express  company  by  which  he  is  employed,  under  a  con- 
tract by  which  the  employ<^  therein  are  carried  free,  occupies  a  relation 
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to  the  railroad  company  analogous  to  that  of  one  of  its  own  employes, 
and  the  care  which  such  company  owes  him  in  respect  of  its  track,  engine, 
cars,  and  the  operation  of  its  train  is  measured  by  that  which  it  owes  to 
those  in  its  immediate  service. 

—Chicago  &  N.  W.  Ry.  Co.  v.  O'Brien,  132  Fed.  5d3.  .67  C.  a  A.  421 

A  railroad  company  may  lawfully  exempt  itself  by  contract  with  an 
express  company  using  its  cars  from  liability  for  negligence  of  its  em- 
ployes causing  the  injury  of  express  messengers  occupying  such  cars,  and, 
where  a  messenger  has  assented  to  such  exemption  in  his  contract  of  em- 
ployment with  the  express  company,  there  can  be  no  recovery  from  the 
railroad  company  for  his  injury  or  death. 

—Kelly  V.  Malott,  135  Fed.  74 67  a  a  A.  548 

CAUSE  OF  ACTION. 

:See  -Action.'* 

CERTAINTY. 

In  negotiable  instrument,  see  "Bills  and  Notes,'*  t  !• 

CHANCERY. 

.See  "Equity." 

CHARITIES. 

4   1.    Creation,  ezisteaoe,  and  Talidity. 

A  provision  of  a  will  establishing  a  trust  for  the  founding  of  a  hospital 
for  the  care  of  sick  persons  of  a  class  particularly  described  therein,  to  be 
effectuated  by  a  conveyance  of  property  to  a  proper  corporation  to  be  or- 
ganized as  the  will  directs,  is  within  the  rules  applicable  to  public  char- 
ities. 

— ^Brigham  v.  Peter  Bent  Brigham  Hospital,  184  Fed.  513 

67  C.  0.  A.  393 

Regardless  of  any  question  as  to  the  rules  relating  to  perpetuities,  or 
as  to  the  technical  character  of  the  changes  in  title  which  may  succeed 
each  other,  a  limitation  over  from  one  charity,  which  speaks  from  the 
death  of  the  testator,  to  another  charity,  is  valid. 

—Brigham  v.  Peter  Bent  Brigham  Hospital,  134  Fed.  513 

67  C.  C.  A.  393 

Where  a  testator  devised  his  residuary  estate  in  trust,  to  accumulate 
for  a  term  of  years,  and  then  be  transfeiTed  to  a  corporation  to  be  organ- 
ized for  the  purpose,  to  be  used  in  founding  a  hospital,  the  fact  that  at  the 
time  of  the  testator's  death  a  charitable  corporation  was  not  permitted 
by  the  laws  of  the  state  to  hold  property  to  the  amount  of  the  devise,  did 
not  Invalidate  the  gift  as  to  the  excess,  since  it  was  to  a  corporation  only 
which  was  legally  capable  of  taking,  and  no  rights  of  the  heirs  of  the 
testator  were  affected  by  a  special  act,  passed  after  his  death,  author- 
izing the  organization  of  such  a  corporation. 

—Brigham  v.  Peter  Bent  Brigham  Hospital,  134  Fed.  513 

67  C.  C.  A.  393 

Where  property  has  been  lawfully  disposed  of  for  charitable  uses  by 
a  will,  the  heirs  of  the  testator  have  no  standing  in  equity  to  question  the 
powers  or  title  of  the  devisee  or  of  intervening  executors  or  trustees. 

—Brigham  v.  Peter  Bent  Brigham  Hospital,  134  Fed.  513 

67  C.  C.  A.  393 
4  2*    Oonstraotion,  administration,  and  enforcement. 

A  statutory  limitation  on  the  amount  of  property  which  charitable  cor- 
porations may  hold  can  be  taken  advantage  of  only  by  the  state,  and  when. 
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by  special  act,  the  state  has  waived  its  right  by  authorisliig  tbe  creation 
of  a  particular  corporation  with  enlarged  capacity  to  enable  it  to  accept 
and  hold  a  gift,  the  power  of  the  corporation  in  that  respect  cannot  be 
questioned  in  any  manner. 

— Brighani  v.  Peter  Bent  Brigham  Hospital.  134  Fed.  513 

67  a  C.  A.  393 

A  corporation  created  in  accordance  with  the  provisions  of  a  will,  and 
to  which  the  testator's  residuary  estate  is  transferred  by  his  legal  repre- 
sentatives as  directed  by  the  will,  to  be  used  by  it  in  founding  and  main- 
taining a  hospital,  does  not  hold  the  property  in  trust  in  the  true  sense  of 
the  term,  but  as  its  own,  to  be  devoted  to  the  purpose  for  which  it  was 
created. 

^Brigham  t.  Peter  Bent  Brigham  Hospital,  134  Fed.  513 

07a  a  A.  883 

CHARTER  PARTIES. 

See  '"Shipping,"  f  8. 

Parol  or  extrinsic  evidence,  see  ''Evidence,"  (  2. 

CHATTEL  MORTGAGES. 

Adoption  by  federal  courts  of  state  laws  as  to  validity  of,  see  "Courts,"  1 1» 
Distinguished  from  conditional  sales,  see  "Sales,"  fi  6. 
Effect  of  proceeding  in  bankruptcy,  see  ''Bankruptcy,"  f  3. 

I   !•    Constmetlom  amd  operatlom. 

An  unsigned  (H)ntract  printed  on  the  bade  of  a  mortgage,  and  not  re- 
ferred to  therein,  cannot  in  any  way  qualify  the  terms  of  the  mortgage. 

— Cudahy  Packing  Ck>.  v.  State  Nat  Bank,  134  Fed.  538 

67  a  a  A.  062 
t   2.    RicHta  and  reatedies  of  ereditors. 

Under  the  law  of  Ohio,  a  mortgage  on  a  sto<d:  of  merchandise,  which 
expressly  or  impliedly  provides  that  the  mortgagor  shall  remain  in  busi- 
ness as  l>efore  until  condition  broken,  or  the  mortgagee,  in  his  own  in- 
terest, chooses  to  dispossess  him,  is,  if  made  in  good  faith,  an  effectual 
security  from  the  time  that  the  mortgagee  takes  actual  possession;  but 
before  such  possession  is  taken  it  is  void,  as  a  matter  of  law,  as  to  pur- 
chasers and  creditors  of  the  mortgagor. 

—In  re  First  Nat  Bank,  135  Fed.  62 87  C.  a  A.  536 

t   3«    Asslgaatent  of  aiortcaKe  or  debt. 

A  mortgage  securing  a  negotiable  note  so  far  partakes  of  its  character 
as  to  pass  free  from  equities  between  the  original  parties  to  a  bozui  iMe 
Indorsee  of  the  note. 

— Gudahy  Packing  Go.  v.  State  Nat  Bank,  134  Fed.  538 

67  a  aA.  662 

CHEAT. 

See  "Fraud," 

CHECKS. 

Payment  by,  see  "Payment,"  f  1. 

CHINESE. 

Exclusion  or  expulsion,  see  "Aliens,"  {  L 
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CHOSE  IN  ACTION. 

ABBignment,  see  ''Assignments." 

CIRCUIT  COURTS  OF  APPEALS. 

See  "Courts,"  t  1. 

Beriew  of  proceedings  In  bankruptcy,  see  "Bankruptcy,"  I  9. 

CITIES. 

See  'lluniclpal  Clorporatlons.'* 

CITIZENS. 

See ''Aliens." 

Citizenship  ground  of  Jurisdiction  of  United  States  courts,  see  "Courts,"  i  1 ; 

*^Removal  of  Causes/'  S  1. 
Equal  protection  of  laws,  see  ''Constitutional  Law,''  S  4^ 

CIVIL  RIGHTS. 

See  "Constitutional  Law,"  U  8,  4. 

CLAIMS. 

Against  estate  of  bankrupt,  see  "Bankruptcy,"  S  6. 

Against  property  in  hands  of  receiver,  see  "Receivers,"  1 1» 

Mining  claims,  see  "Mines  and  Minerals,"  $  1. 

Of  patent,  see  "Patents,"  {  4. 

To  property  in  possession  of  bankrupt,  see  "Bankruptcy,"  |  2. 

CLASS  LEGISLATION. 

See  "Gonstltntlonal  Law,"  t  8. 

CLERKS  OF  COURTS. 

A  clerk  of  a  Circuit  Coturt  is  not  entitled  under  Bey.  St  |  828  [U.  S. 
Comp.  St  1901,  p.  635],  to  a  commission  on  the  proceeds  of  mortgaged 
property  sold  under  a  foreclosure  decree,  which  by  order  of  the  court  is 
paid  by  the  master  making  the  sale  directly  to  the  mortgagee. 

—Michigan  Cent  R.  Co.  v.  Harsha,  134  Fed.  217.... 67  C.  a  A.  145 

To  entitle  a  clerk  of  a  Circuit  Court  to  a  commission  for  "receiving,  keep- 
ing, and  paying  out  money,"  under  Rev.  St  §  828  [U.  S.  Comp.  St.  1901, 
p.  635],  such  money  must  be  paid  to  him  or  be  subject  to  his  order,  so 
that  he  becomes  responsible  for  Its  keeping  and  payment  A  fund  paid 
by  a  master  into  a  United  States  depository,  pursuant  to  an  order  of  the 
court,  and  subject  to  be  withdrawn  on  its  order,  is  neither  actually  nor 
constructively  in  the  keeping  of  the  clerk,  and  he  is  not  entitled  to  a 
oonunission  thereon  wh^n  it  is  so  paid  out 

—Michigan  Cent  R.  Co.  v.  Harsha,  134  Fed.  217.... 67  C.  C.  A.  145 

Railroad  bonds  deposited  in  a  Circuit  Court  as  collateral  security  by 
its  order,  and  kept  in  a  bank  vault  to  which  the  clerk  kept  the  key,  are 
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not  ^'iiKmej,'*  and  the  clerk  Is  not  entitled  to  a  oommlasion  tiiereon,  under 
Rer.  St  f  828  [U.  8.  Ck)inp.  St  1001,  p.  639],  wb^  by  order  of  the  oonrt 
he  takes  them  ftrom  the  bank  and  surrenders  them  to  the  depositor;  nor 
is  there  any  authority  outside  of  the  statute  for  the  allowance  of  such 
a  commission. 

^Michigan  Cent  B.  Co.  v.  Harsha,  184  Fed.  217. ...eT  a  C.  A.  145 

CLOUD  ON  TITLE. 

See  ^'Quieting  Titie." 

COLLATERAL  ATTACK. 

On  Judgment,  see  "Judgment,**  f  2. 

COLLISION. 

I   1.    Tassels  Im  tow. 

A  tug  with  three  barges  in  tow  on  a  long  hawser,  the  last  being  600 
fathoms  behind,  held  solely  in  fault  for  a  collision  in  the  night,  in  Dela- 
ware Bay,  between  the  last  tow  and  a  meeting  schooner,  which  was  at  the 
time  tacking  and  on  a  crossing  course,  on  the  ground  that,  although  the 
schooner's  lights  were  seen  half  an  hour  before,  when  she  was  approach- 
ing on  the  other  tack,  no  proper  lookout  was  kept  for  her  return,  and  no 
measures  taken  to  avoid  collision  when  she  was  seen  again. 

^The  Prudence,  184  Fed.  358;   0*Keefe  y.  Tice,  Id. .87  a  C  A.  340 

I  %•    Narrow  ekaaaels,  harbors,  rlTors,  and  <m»als. 

The  steamers  Masaba  and  Smith  were  passing  up  through  Lake  St 
Clair,  and,  about  the  time  they  entered  the  dredged  channel  leading  to 
the  canal,  passing  signals  were  exchanged  with  the  Aurora,  coming  down 
with  the  barge  Aurania  in  tow,  then  coming  out  from  the  canal  some  two 
miles  away.  The  Masaba,  which  was  the  larger  and  faster  vessel,  and 
having  a  tow,  atK)ot  this  time  overtook  the  Smith,  and,  without  any  agree- 
ment by  signal,  undertook  to  pass  her  on  the  starlKMird  side,  entering  the 
channel  nearly  abreast,  in  violation  of  the  rules  governing  the  navigation 
of  the  canal  and  approaches.  The  vessels  were  nearly  abreast,  and  not 
over  100  feet  apart,  when  they  passed  the  Aurora,  and  the  Smith,  which 
had  checked  speed  somewhat,  was  affected  by  the  suction  of  the  Masaba, 
and  sheered  toward  the  Aurora,  but  increased  her  speed  and  overcame  tbe 
suction,  passing  in  safety.  She  then  checked  again,  and  was  again 
caused  to  sheer  by  the  effect  of  the  suction,  crossing  the  Aurora's  tow- 
line,  and  coming  into  collision  with  the  Aurania ;  both  vessels  being  se- 
riously injured.  Held,  that  the  Masaba  was  primarily  In  fault,  and  liable 
to  both  the  Aurania  and  Smith;  that  the  latter  was  also  in  fault,  and 
resi>onBible  for  half  the  damages  to  the  Aurania  and  herself,  on  the  ground 
that  she  permitted  the  Masaba  to  attempt  to  pass,  in  violation  of  tbe 
rules,  without  protest,  or  that  she  did  not  drop  behind  before  meeting  tbe 
tow,  and  in  checking  unreasonably  a  second  time  under  conditions  which 
Rubjeited  her  more  strongly  to  the  Influence  of  suction  after  passing 
the  Aurora. 

—The  Edward  Smith,  135  Fed.  32 67  a  a  A.  508 

I   3.    Snlta  for  damages. 

The  owner  of  a  vessel  sunk  In  collision  had  her  raised  and  repaired, 
without  any  survey,  or  apparently  in  any  way  ascertaining  whether  she 
was  worth  the  expense  or  the  reasonable  cost  of  putting  her  in  as 
good  condition  as  before  the  collision.  Held,  that  evidence  of  the 
amount  so  expended  did  not  furnish  a  measure  of  the  damages  recov- 
erable from  the  offending  vessel,  and,  it  being  shown  that  her  valoe 
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when  she  was  sunk  was  far  less  than  the  amount  so  expended,  that  the 
recovery  should  be  limited  to  such  value,  with  interest. 

—The  Reno,  184  Fed.  555 ;   Union  Trust  Co.  v.  Smith,  Id 

67  O.  0.  A.  479 

The  damages  recoverable  by  the  owner  of  a  vessel  sunk  in  collision, 
when  she  is  a  total  loss,  is  her  value  and  interest;  and  to  this  may  be 
added  the  necessary  expense  of  raising  her,  when  that  is  necessary  to  de- 
termine whether  or  not  she  can  be  repaired  advantageously;  and,  when 
she  is  sunk  in  a  place  where  she  is  liable  to  be  an  obstruction  to  naviga* 
tion,  the  expense  of  removing  her  may  be  added.  If  she  was  not  a 
total  loss,  the  measure  of  damages  is  the  reasonable  expense  of  raising 
and  repairing  her  to  an  extent  sufficient  to  put  her  in  as  good  condition 
as  she  was  before  the  collision;  the  burden  being  on  the  owner,  in  any 
case,  to  prove  the  extent  of  his  loss. 

—The  Reno,  134  Fed.  555 ;  Union  Trust  Co.  v.  Smith,  Id 

67  a  a  A.  479 

COMBINATIONS. 

See  "Conspiracy^ ;  ••Monopolies,"  f  !• 

COMITY. 

Between  courts,  see  "Courts,"  S  2. 

COMMERCL 

Carriage  of  goods  and  passengers,  see  "Carriers" ;  "Shipping." 

Mandamus  to  enforce  interstate  commerce  regulattons,  see  •'Mandamus,'*  |  8. 

COMMISSIONS. 

Of  clerk  of  court,  see  "Clerks  of  Courts." 

COMMON  CARRIERS. 

See  •'Carriers.** 

COMMON  UW. 

Duties  of  bailees,  see  "Bailment" 

COMPENSATION. 

Of  clerks  of  courts,  see  "Clerks  of  Courts." 

Of  trustee  in  bankruptcy,  see  "Bankruptcy,"  S  7. 

COMPETITION. 

Unfair  competition,  see  "Trade-Marks  and  Trade-Names,"  (  2. 

COMPOSITION. 

Appealability  of  Judgment  confirming  composition  by  banlurupt,  see  "Bank- 
ruptcy." $  9. 

67  C.C.A.— 46 
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COMPROMISE  AND  SETTLEMENT. 

See  "Payment" 

CONCEALMENT. 

Of  property  by  bankrupt,  see  ••Bankruptcy,"  |  8. 

CONCURRENT  JURISDICTION. 

Of  courts,  see  •'Courts,'*  I  2. 

CONDITIONAL  SALES. 

See  «*8ales.'*  |  e. 

Claims  against  bankrupt's  estate  by  yendors  in  conditional  sale  to  baDknq[rt; 

see  "Bankruptcy/*  |  6. 
Rights  of  trustee  in  bankruptcy  of  purchaser,  see  ••Bankruptcy/'  |  8. 

CONFLICT  OF  LAWS. 

Conflicting  Jurisdiction  of  courts,  see  ••Courts,"  {  2. 
Construction  of  wiU,  see  ••Wills,"  |  1. 

CONSOLIDATION. 

Of  actions,  see  •'Action,"  |  1, 

CONSPIRACY. 

Consolidation  of  indictments,  see  ••Criminal  l^w,"  |  2. 
Evidence  of  othier  offenses,  see  ••Criminal  Law,*'  |  L 

I   1.    Orlailmal  r^flpoaslbility. 

Under  an  indictment  agidnst  a  number  of  defendants  fat  conspiracy  to 
defraud  the  government  out  of  certain  public  lands,  charged  to  have  been 
illegally  entered  for  the  benefit  of  the  defendants,  it  is  not  a  fatal  variance 
that  the  proof  shows  that  some  of  them  only  shared  in  the  benefit ;  tlie 
offense  being  complete  if  the  conspiracy  is  established  and  an  overt  act 
committed  in  pursuance  thereof. 

—Olson  y.  United  States,  133  Fed.  849 67  a  a  A.  21 

On  the  trial  of  an  indictment  for  conspiracy  to  defraud  the  government 
by  procuring  other  persons  to  make  entries  of  public  lands  under  tbe 
tiuiber  and  stone  act  for  the  benefit  of  defendants,  the  intent  and  motive 
of  such  entrymen  in  making  the  entries  is  the  material  question  in  iasne; 
and  where  they  are  placed  on  the  stand  by  the  prosecution,  and  testify  to 
facts  and  circumstances  from  which  it  is  sought  to  infer  an  illegal  pu^ 
po8e  and  agreement,  it  is  competent  for  the  defendants,  on  cross-examina- 
tion, to  question  them  directly  as  to  the  purpose  with  which  the  ^tries 
were  made,  and  as  to  whether  they  had  made  any  contracts  to  sell  or  con- 
vey the  lands  to  others. 

-Olson  v.  United  States,  133  Fed.  849 67  C.  a  A.  21 
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CONSTITUTIONAL  LAW. 

I  1«    Ooastraetiom,  operatiom,  and  enforoeneat  of  eonstitiitional  pro- 
▼isions. 

The  validity  of  an  act  passed  by  the  Legislature  must  be  tested  alone 
by  the  Constitution.  Courts  have  no  right  or  power  to  nullify  a  statute 
upon  the  ground  that  it  is  against  natural  Justice  or  public  policy. 

—Kane  v.  Erie  R.  Co.,  133  Fed.  681 67  C.  C.  A.  653 

I  2.    01»llc*tion  of  contracts. 

Where  a  statute  has  Invested  a  municipal  corporation  with  the  power 
of  local  taxation  to  enable  it  to  meet  its  engagements  under  a  contract 
which  it  is  thereby  authorized  to  make,  the  power  of  taxation  thus  con- 
ferred ente^  into  and  becomes  a  part  of  the  contract,  and  may  not  be 
withdrawn  or  lessened  until  its  obligations  are  satisfied. 

—City  of  Ft  Madison  v.  Ft.  Madison  Water  Co.,  134  Fed.  214 

67  C.  C.  A.  142 

Code  Iowa  1897,  I  1305,  which  provides  that  for  purposes  of  taxation 
•all  property  shall  be  valued  at  its  actual  value,  which  shall  be  entered 
opposite  each  item,  and  shall  be  assessed  at  twenty-five  per  cent  of  such 
actual  value,"  is  invalid  in  so  far  as  It  affects  the  ability  of  a  city  to 
meet  a  pre-existing  contract  to  pay  water  rentals,  made  when  the  stat- 
ute required  property  to  be  assessed  at  its  "true  cash  value,'*  and  when 
the  city  was  authorized  to  levy  a  special  tax  to  pay  water  rentals,  not 
exceeding  five  mills  on  the  dollar  on  property  benefited,  and  the  city  may 
be  compelled  to  levy  a  tax  based  on  the  actual  value  of  such  property, 
as  shown  by  the  assessment  roll,  where  it  is  necessary  to  meet  its  con- 
tract 

—City  of  Ft  Madison  v.  Ft  Madison  Water  Co.,  134  Fed.  214 

67  C.  0.  A.  142 
I  3.    PrlTileces  or  immnnitics,  and  class  lcslsl*tion. 

The  General  Assembly  of  a  state,  in  the  absence  of  an  applicable  pro- 
hibition, has  power  to  classify  subjects  of  legislation,  conferring  rights 
or  imposing  burdens  on  created  classes,  according  to  its  view  of  what  is 
just  and  expedient  and  will  promote  the  general  welfare,  subject  only 
to  the  limitation  that  there  must  be  a  reasonable  ground  for  the  classi- 
fication made. 

—Kane  v.  Brie  B.  Co.,  133  Fed.  681 67  C.  C.  A.  653 

A  valid  classification  for  legislative  purposes  must  always  rest  upon 
some  difference  which  bears  a  reasonable  and  just  relation  to  the  act  in 
respect  to  which  the  classification  is  proposed,  and  can  never  be  made 
arbitrarily  and  without  any  just  basis.  It  must  be  grounded  upon  a 
reason  of  a  public  nature,  and  the  act  must  affect  all  who  are  within 
the  reason  for  its  enactment 

—Kane  v.  Erie  R.  Co.,  133  Fed.  681 67  C.  C.  A.  653 

I  4*    Equal  protection  of  laws. 

Section  2  of  the  Bill  of  Rights  of  the  Constitution  of  Ohio,  providing 
that  all  political  power  is  inherent  in  the  people,  and  that  government  is 
instituted  for  their  equal  protection  and  benefit,  is  not  less  broad  in  Its 
scope  than  the  clause  of  the  fourteenth  amendment  to  the  federal  Con- 
stitution, providing  tliat  no  state  shall  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the  law. 

—Kane  v.  Erie  R.  Co.,  133  Fed.  681 67  C.  C.  A.  653 

87  Ohio  Laws,  p.  160,  |  3,  which  provides  that  in  actions  against  a  rail- 
road for  injuries  to  employes  it  shall  be  held,  in  addition  to  the  liability 
now  existing  by  law,  that  every  employ^  having  authority  to  direct  any 
other  employ^  is  not  a  fellow  servant,  but  superior,  of  such  other  em- 
ploy6,  and  also  that  every  person  having  charge  of  employ^  in  a  separate 
branch  or  department  shall  be  held  the  superior  of  subordinate  employes 
In  any  other  department,  and  which  merely  extends  the  classification 
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preyfonflly  made  by  the  Supreme  Court,  under  which  a  railroad  was 
liable  for  injuries  to  an  inferior  caused  by  the  negligence  of  a  superior 
acting  in  the  same  service,  by  imposing  on  the  railroad  a  liability  for 
injuries  caused  to  an  inferior  in  one  branch  of  the  service  by  the  negli- 
gence of  a  superior  In  another  branch,  is  not  repugnant  to  section  2  of 
the  Bill  of  Rights  of  the  Constitution  of  Ohio,  which  provides  that  all 
political  power  Is  inherent  in  the  people,  and  government  is  instituted  for 
their  eciual  protection  and  benefit. 

^Kane  t.  Erie  R.  Co.,  133  Fed.  681 67  a  G.  A.  653 

CONTINGENT  REMAINDERS. 

Creation,  tee  •^llls,-  1 1. 

CONTRACTS. 

Assignment,  see  "Assignments." 

Cancellation,  see  "Cancellation  of  Instruments.** 

Damages  for  breach,  see  "Damages,"  |  2. 

Impairing  obligation,  see  "Constitutional  Law,"  |  2. 

Operation  and  effect  of  customs  or  usages,  see  "Customs  and  UsageB,** 

Opinion  evidence  as  to  modification  of  contract,  see  "Evidence,"  S  3. 

Parol  or  extrinsic  evidence,  see  "Evidence,"  S  2. 

Relevancy  of  evidence  in  action  for  breach,  see  "Bvidwice,"  |  1. 

Specific  performance,  see  "Specific  Performance." 

Contracts  of  particular  classes  of  parties. 
See  "Corporations,"  |  2;  "Master  and  Servant":  "United  States,"  |  L 

Contracts  relating  to  particukw  sutfjects. 
See  -Tatents,"  |  5. 

Particular  classes  of  express  contracts. 
See  "Bailment";  "Bills  and  Notes" ;  "Insurance";  -Sales.* 
Affreightment,  see  "Shipping,"  |  6. 
Agency,  see  "Principal  and  Agent" 
Charter  parties,  see  "Shipping,"  |  8. 
Employment,  see  "Master  and  Servant" 
Leases,  see  "Landlord  and  Tenant." 
Mutual  benefit  insurance,  see  "Insurance,"  |  5. 
Sales  of  realty,  see  "Vendor  and  Purchaser." 

Particular  modes  of  discharging  contracts. 
See  "Payment" 

I   !•    OonstritcUon  and  operatiom. 

Agreements  negotiated  between  the  same  parties  or  their  representa- 
tives at  the  same  time,  and  with  reference  to  each  otlier,  may  be  looked 
to  In  order  to  determine  how  far  each  is  affected  or  interpreted  by  tbe 
terms  of  the  other. 

— LlUard  v.  Kentucky  Distilleries  ft  Warehouse  Co.,  184  Fed.  168.... 

87  0.  a  A.  74 

A  distilleries  company  contracted  to  sell  the  slop  made  frum  part  of 
its  dally  consumption  of  grain,  and  to  deliver  the  same  at  a  feeding  lot 
The  price  of  the  slop  was  settled  by  the  contract  A  contemporaneous 
agreement  providing  for  the  lease  of  land  by  the  purchaser  of  the  slop 
to  tbe  distilleries  company,  to  be  used  as  a  cattle  feeding  lot  was  exe- 
cuted. This  agreement  provided  that  the  lessor  should  have  tbe  re- 
fusal of  all  the  slop  during  any  year  at  the  market  price,  and  that,  in 
case  the  option  was  exercised,  no  rent  should  be  paid  for  the  lot    Hcld^ 
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that  the  two  contracts  were  separate,  and  each  was  complete  In  Itself, 
and  required  no  reference  to  the  other  to  be  understood. 

— LlUatd  V.  Kentucky  Distilleries  &  Warehouse  CJo.,  134  Fed.  168 

67  O.  0.  A.  74 
I  2.    Rescission  and  abandonnient* 

A  contract  for  the  furnishing  of  supplies  to  the  United  States  for 
the  use  of  the  Post  Office  Department  during  a  flscal  year  bound  the 
contractor  to  furnish  such  supplies  "in  such  quantities,  and  in  such  quan- 
tities at  a  time  and  from  time  to  time,  as  may  be  ordered,*'  and  pro- 
Tided  that,  on  the  failure  to  furnish  any  such  supplies  within  30  days 
after  they  were  ordered,  the  postmaster  General  should  have  the  right 
to  purchase  the  same  in  the  open  market,  and,  if  a  greater  price  was 
paid,  the  difference  between  such  price  and  the  contract  price  should 
be  charged  to  the  contractor.  There  was  a  further  provision  authorizing 
the  Postmaster  General  to  annul  the  contract  for  any  failure  of  the 
contractor  to  perform  any  of  its  covenants,  and  that  the  exercise  of 
such  authority  should  not  affect  or  Impair  any  right  or  claim  of  the 
United  States  to  indebtedness  or  damages  for  the  breach  of  any  of  its 
covenants.  Held,  that  the  annulment  of  the  contract  under  such  pro- 
vision did  not  affect  the  right  of  the  United  States  to  thereafter  purchase 
supplies  to  fill  orders  previously  given  and  not  tilled  by  the  contractor,  and 
to  recover  from  the  contractor  the  difference  between  the  cost  and  the 
contract  price. 

— Sparhawk  v.  United  States,  134  Fed.  720 67  C.  C.  A.  274 

S   3.    Perfom&anoe  or  breacli. 

Under  a  contract  for  furnishing  supplies  for  the  use  of  the  Post  Office 
Department  during  a  flscal  year  "in  such  quantities,  and  in  such  quan- 
tities at  a  time  and  from  time  to  time,  as  may  be  ordered,**  but  which 
did  not  bind  the  government  to  order  any  specified  quantlly,  there  can 
be  no  breach  by  the  contractor  for  a  failure  to  furnish  supplies  imless 
they  were  ordered,  and  the  fact  that  the  contractor  became  bankrupt 
during  the  term  did  not  create  any  liability  on  his  part  for  a  failure  to 
furnish  supplies  thereafter,  where  none  were  ordered. 

—Sparhawk  v.  United  States,  134  Fed.  720 67  0.  0.  A.  274 

I  4.    Actions  for  teeaoli. 

The  pleadings  construed  in  an  action  on  a  contract,  and  held  to  present 
the  Issue  upon  which  the  jury  determined  the  case. 

— Rucker  v.  Bolles,  133  Fed.  858 67  C.  C.  A.  30 

CONTRIBUTORY  NEGLIGENCE. 

Of  person  Injured  by  defective  appliances  on  vessel,  see  "Shipping,**  |  5i 
Of  person  Injured  by  operation  of  railroad,  see  "Bailroads,"  {  3. 

CONVEYANCES. 

See  "Assignments";   "Chattel  Mortgages." 

In  fraud  of  creditors,  see  **Fraudulent  Conveyances,'* 

COPYRIGHTS. 

Objections  for  purpose  of  review  In  suit  for  Infringement,  see  "Appeal  and 

Error,"  §  2. 
Review  of  discretionary  rulings  in  infringement  suit,  see  **Appeal  and  Error," 

13. 

I   1*    Infringement. 

Where,  in  a  suit  for  Infrlngoment  of  copyright,  it  appeared  that  com- 
plainants and  their  predecessors  in  title  had  no  knowledge  of  the  alleged 
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infringing  articles  until  December,  1902,  less  than  a  year  and  a  half  be- 
fore suit  brought,  and  that  complainants  prior  to  that  time  were  not 
charged  with  notice  thereof,  and  the  infringing  articles  did  not  appear  in 
defendant's  publication  at  first,  complainants  were  not  barred  by  laches. 

— Werner  Co.  t.  Encyclopaedia  Britannica  Co.,  134  Fed.  831 

67  C.  O.  A.  281 

CORPORATIONS. 

Authority  of  corporate  agents  in  general,  see  "Principal  and  Agent,"  |  2. 

EMscovery  of  names  of  stockholders,  see  "Discovery,"  §  1. 

Inhabitancy  for  purpose  of  federal  Jurisdiction,  see  **Courts,"  |  L 

Mandamus  affecting,  see  "Mandamus,**  |  3. 

Residence  of  pledgee  of  corporate  stock  as  affecting  Jurisdiction  of  federal 
court,  see  "Courts,**  §  1. 

Separable  controversy  ground  of  federal  Jurisdiction  In  action  to  enforce  stock- 
holders* liability,  see  "Removal  of  Causes,*'  |  1. 

What  corporations  may  be  adjudged  bankrupts,  see  '^Bankruptcy,*'  S  2. 

Particular  classes  of  corporations. 

See  "Building  and  Loan  Associations";    "Municipal  Corporations";    **EaIl- 

roads.'* 
Banks,  see  "Banks  and  Banking.** 
Charitable  corporations,  see  "Charities.*^ 

I    1.    Capital,  stock,  and  dlTidends. 

A  corporate  stock  subscription  provided,  in  accordance  with  the  com- 
pany's charter,  that  after  payment  of  $10  per  share  on  the  preferred  stock 
the  subscribers  should  not  be  liable  for  any  balance  on  their  subscriptioiis, 
except  on  such  shares  as  should  stand  of  record  on  the  books  of  the  com- 
pany In  their  names  when  any  subsequent  assessment  was  made,  but  that 
the  holders  of  shares  of  record  at  that  time  only  should  be  liable  therefor. 
Held,  that  evidence  that  defendants  subscribed  for  the  shares  in  question 
as  brokers  only,  that  they  paid  the  |10  per  share,  as  required,  for  their 
clients,  and  had  the  stock  issued  in  the  name  of  their  clerk  M.  as  trustee 
for  such  clients,  etc.,  and  that  they  had  an  arrangement  with  the  corpora- 
tion to  obtain  subscriptions  on  its  behalf,  was  admissible  in  an  action  by 
the  cor[)oration  to  charge  them  with  a  liability  for  a  subsequent  assess- 
ment on  the  stock. 

—Bean  v.  American  Alkali  Co.,  134  Fed.  57 67  C.  C.  A.  167 

A  contract  by  which  defendant,  the  Northern  Securities  Company,  ac- 
quired from  complainants  certain  shares  of  stock  of  the  Northern  Pacific 
Railway  Company,  held,  under  the  evidence,  to  have  been  one  of  purchase 
and  sale,  by  which  defendant,  on  payment  of  the  agreed  price,  became  the 
absolute  owner  of  the  shares,  free  from  any  trust  in  favor  of  the  com- 
plainants, and  free  to  distribute  the  same  pro  rata  among  all  its  stock- 
holders upon  the  entry  of  a  decree  declaring  it  to  be  an  illegal  combina- 
tion, and  prohibiting  it  from  voting  or  receiving  dividends  on  such  stock. 
—Northern  Securities  Co.  v.  Harrlman,  134  Fed.  331.  .67  C.  C.  A.  245 

A  pledgee  of  stock  has  such  an  equitable  Interest  therein  as  will  en- 
title him  to  be  heard  in  a  court  of  equity,  to  the  same  extent,  at  least 
as  the  pledgor,  concerning  its  preservation  and  the  protection  of  his  in- 
terests therein. 

— Gorman- Wright  Co.  v.  Wright,  134  Fed.  363 67  a  C.  A.  345 

Code  Md.  1888,  art  23,  H  69,  70,  amendatory  of  the  general  incorpora- 
tion act  of  1868,  authorize  a  corporation  organized  thereunder  to  accept 
In  payment  for  its  stock  such  property  "as  it  is  proper  that  the  said  cor- 
poration shall  own  for  the  advancement  of  the  purposes  for  which  it  was 
incori)orated,"  but  only  where  the  same  shall  have  been  "previously  au- 
thorized by  the  stockholders  assembled  in  general  meeting,  pursuant  to 
a  call  to  consider  the  propriety  of  receiving  the  said  subscriptioa*'   Held, 
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conceding  such  provisions  to  be  applicable  to  a  corporation  thereafter 
created  by  special  act,  that  where  such  act  expressly  authorized  the  cor- 
poration to  purchase  and  hold  stocks  of  other  corporations,  and  the  sub- 
scribers to  its  stock,  at  the  meeting  at  which  it  was  formally  organized, 
accepted  a  subscription  which  by  its  terms  was  in  part  payable  in  the 
stock  of  another  corporation,  and  the  corporation  caused  such  stock  to 
be  transferred  to  Its  own  name,  and  held  and  received  dividends  thereon 
for  two  years,  such  action  was  a  ratification  of  the  subscription  contract 
'vhlch  bound  the  corporation. 

— Southern  Trust  &  Deposit  Co.  y.  Yeatman,  134  Fed.  810 

67  C.  C.  A.  450 

A  written  subscription  to  the  stock  of  a  corporation,  which  shows  on 
Its  face  that  it  is  payable  partly  in  cash  and  partly  in  the  stock  of 
another  corporation,  must  be  accepted,  if  at  all,  in  conformity  to  its 
terms;  and  the  corjioration  cannot  retain  the  cash  payment,  issue  the 
stock,  and  thereafter  maintain  an  action  against  the  subscriber  to  re- 
cover the  difference  as  an  unpaid  subscription. 

— Southern  Trust  &  Deposit  CJo.  v.  Yeatman,  134  Fed.  810 

67  O.  0.  A.  456 
I  2*    Corporate  powers  and  liabilities. 

The  president  of  a  corporation,  in  redemption  of  his  promise  to  a  stocit- 
holder  to  purchase  his  stock  on  his  becoming  dissatisfied  therewith,  gave 
such  stockholder  his  personal  note  for  the  price  of  the  stock.  The  stock- 
holder thereupon  indorsed  the  note  to  the  secretary  of  the  corporation, 
who  delivered  to  him  therefor  an  order  on  the  corporation's  trustee  for 
two  of  its  bonds.  The  note  was  never  collected  by  the  corporation,  nor 
entered  among  its  bills  receivable ;  and  the  bonds  so  issued  were  not  en- 
tered as  a  part  of  the  corporation's  bonded  indebtedness  imtil  over  three 
years  thereafter,  when  the  amount  was  charged  to  profit  and  loss.  Held, 
that  such  bonds  were  ultra  vires  and  void  under  New  York  Stock  Cor- 
poration Law  1892,  p.  1834,  c.  688.  §  42,  prohibiting  any  corporation  from 
issuing  bonds,  except  for  money,  labor,  or  property  actually  received  for 
its  use  and  lawltal  purposes,  and  were  therefore  not  allowable  against  the 
corporation's  estate  in  bankruptcy. 

—In  re  Waterloo  Organ  Co.,  134  Fed.  341 67  C.  C.  A.  255 

New  York  Corporation  Law  (Laws  1892,  p.  1824,  c.  688)  §  2,  authorizes 
corporations  organized  thereunder  to  borrow  money  necessary  for  their 
business,  and  to  issue  and  dispose  of  their  obligations  to  seciure  the  same, 
etc. ;  and  section  42,  p.  1835,  provides  that  no  corporation  shall  issue 
bonds,  except  for  money,  labor,  or  property  actually  rec»eived  for  its  use 
and  lawful  purposes,  and  that  no  bonds  shall  be  issued  for  less  than  the 
fair  market  value  thereof.  Held,  that  where  a  corporation,  being  in  need 
of  money,  pledged  certain  of  its  bonds  to  a  bank  as  security  for  further 
credit,  under  an  agreement  that  the  corporation  might  sell  any  of  the 
bonds  at  par,  and,  on  delivery  of  the  proceeds  thereof  to  the  bank,  it 
would  release  and  redeliver  such  bonds  to  the  corporation,  and  the  bank 
immediately  thereafter  extended  its  line  of  credit  to  the  corporation, 
Buch  bonds  were  properly  issued,  and  constituted  valid  claims  against  the 
cori)oration's  estate  in  bankruptcy. 

—In  re  Waterloo  Organ  Co.,  134  Fed.  345 67  0.  0.  A.  327 

COSTS. 

Liability  of  purchaser  from  fraudulent  grantee  for  costs  in  creditor's  suit 
to  set  aside  conveyance,  see  "Fraudulent  Conveyances,"  {  1. 

COUNCIL 

See  "Municipal  Corporations,"  |  !• 
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COURTS. 

Clerks,  see  ••Clerlw  of  Courte.'* 

Judges,  see  **Judge8.** 

Mandamus  to  inferior  courts,  see  "Mandnmns,"  |  2. 

Removal  of  action  from  state  court  to  United  States  ooort,  see  ^Remoyal  of 

Causes." 
Review  of  decisions,  see  "Appeal  and  Error.** 

Jurisdiction  of  particular  acttoru,  proceedingB  or  ti^'ectt. 
See  "Cancellation  of  Instruments,"  |  1. 
By  United  States,  see  "United  States/'  |  2. 
For  unfair  competition,  see  "Trade-Marks  and  Trade-Names,"  |  2. 

Special  furi$dictions  and  proceedings  therein. 
Appellate  jurisdiction,  see  "Bankruptcy,"  |  9. 

I   1.    Umited  States  oovrts. 

Where  a  petition  in  an  action  in  the  federal  court  sitting  in  Ohio  for 
injuries  to  a  servant  alleged  that  plaintiff  was  a  citizen  of  Ohio,  and  that 
defendant  was  a  citizen  of  Maryland,  it  alleged  facts  sufficient  to  sustain 
the  Jurisdiction  of  the  federal  court,  without  an  allegation  that  either 
party  resided  in  the  district  where  the  suit  was  hrought 

—Baltimore  ft  O.  R.  Co.  v.  Doty,  133  Fed.  866 67  C.  a  A.  88 

The  statute  prescribing  the  place  where  actions  in  the  federal  courts 
may  be  brought,  having  reference  to  the  residence  of  the  parties,  accords 
a  privilege  only,  which  is  waived  by  defendant  uniting  a  plea  to  the  merits 
with  a  plea  claiming  his  privilege  to  be  sued  in  another  district. 

—Baltimore  ft  O.  R.  Co.  v.  Doty,  133  Fed.  866 67  C.  C  A  38 

It  is  the  settled  rule  that  the  courts  of  the  United  States  will  follow 
the  decisions  of  the  highest  court  of  a  state  in  the  interpretation  of  its 
local  statutes,  and  especially  when  they  concern  the  descent  and  aliena- 
tion of  lands  and  the  construction  of  wills  and  conveyances,  and  where 
there  is  a  conflict  'of  decision  on  such  a  matter  the  federal  court  will 
follow  the  latest,  when  no  intervening  contract  rights  are  involved. 

— Yocum  V.  Parker,  134  Fed.  205 67  C.  C  A  227 

For  Jurisdictional  purposes,  under  Judiciary  Act  Aug.  13,  1888,  c  866, 
I  1.  25  Stat.  433  [U.  S.  Comp.  St  1901,  p.  508],  a  corporation  is  an  "in- 
habitant*' only  of  the  state  under  which  It  was  incori)orated.  and  is  not 
suable  elsewhere  without  Its  consent. 

—United  States  v.  Northern  Pac  R.  Co.,  134  Fed.  715 

67  C.  C.  A.  269 

One  of  two  Joint  owners  of  mining  claims,  without  the  knowledge  of 
his  co-owner  and  in  fraud  of  his  rights.  Joined  with  another  in  making  a 
relocation  of  the  projier'ty,  and  in  applying  for  a  patent  therefor.  On 
learning  of  such  action  the  excluded  owner  brought  suit  to  establish  his 
interest  in  the  amended  claim,  which  was  pending  at  the  time  of  his 
death,  and  was  thereafter  dismissed  without  trial,  at  the  Instance  of  de- 
fendants, before  tlie  ai){)ointment  of  his  administrator,  who  after  his 
apiM)intment  instituted  a  new  suit  for  the  same  purpose,  whic^  was  dis- 
missed without  prejudice  to  another  suit.  Decedent's  interest  having  been 
transferred  to  complainants,  they,  within  nine  months  after  the  dismissal 
of  the  suit  brought  by  the  administrator,  and  within  five  months  after 
the  terminaticm  of  tlie  administrator's  possession,  instituted  the  present 
suit  to  r(H»over  such  interest,  and  for  ain  accounting.  During  all  the 
time  befort*  the  transfer  to  complainants,  except  the  interval  between 
dcHiHlent's  death  and  the  api)ointment  of  his  administrator,  one  or  the 
other  was  in  the  actual  possession  of  the  property,  and  performed  the 
assossnient  work  thereon  required  by  law.  Held  that,  under  the  un- 
usual circumstances  shown,  complainants  would  not  be  denied  relief  in 
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a  federal  conrt  of  equity  on  the  ground  of  laches,  regardless  of  the 
statute  of  limitations  of  the  state. 

— Stevens. V.  Grand  Central  Mln.  Co.,  133  Fed.  28... 67  C.  a  A.  284 

A  federal  court  of  equity  Is  not  bound  by  a  state  statute  of  limitations, 
and,  while  it  usually  acts  or  refuses  to  act  in  analogy  to  it,  will  not  follow 
such  statute  where  unusual  conditions  or  extraordinary  circmnstances 
render  it  inequitable. 

—Stevens  v.  Grand  Central  Mln.  Co..  133  Fed.  28.  ..67  C.  C.  A.  284 

Under  Act  Cong.  March  3.  1887.  c.  373,  24  Stat.  552,  as  corrected  by 
Act  Aug.  13,  1888,  c.  866,  25  Stat.  433  [U.  S.  Comp.  St.  1901,  p.  508],  with- 
drawing from  the  cognizance  of  the  Circuit  and  District  Courts  any  suit 
by  an  assignee  on  a  promissory  note  or  other  chose  in  action,  unless  such 
suit  might  have  been  prosecuted  in  such  court  if  no  assignment  had  been 
made,  a  pledgee  of  stocli  cannot,  on  account  of  the  diverse  citizenship 
existing  between  himself  and  the  corporation,  sue  the  corporation  in  the 
federal  court  for  the  appointment  of  a  receiver  where  his  pledgor  is  a 
resident  of  the  state  of  which  the  corporation  is  a  citizen. 

—Gorman- Wright  Co.  v.  Wright,  134  Fed.  363 67  C.  C.  A.  345 

Where  the  record  before  the  Circuit  Court  of  Appeals  clearly  shows 
the  want  of  Jurisdiction  of  the  federal  courts  in  the  premises,  it  is  its 
duty  to  deny  Jmrisdictlon  on  its  own  motion  if  the  question  is  not  raised 
by  appellant 

—Gorman- Wright  Co.  v.  Wright,  134  Fed.  363 67  C.  C.  A.  845 

In  a  suit  in  the  federal  courts  for  infringement  of  a  trade-marli  be- 
tween citizens  of  the  same  state,  the  validity  of  the  trade-mark  depends 
on  the  mark  as  registered,  and  not  as  used  by  complainant  in  the  manu- 
facture of  its  goods. 

— ^A.  Leschen  &  Sons  Rope  Co.  v.  Broderick  &  Bascom  Rope  Co.,  134 
Fed.  571  67  C,  C.  A.  418 

The  granting  of  a  preliminary  injunction  rests  in  the  sound  judicial 
discretion  of  a  Circuit  Court,  and,  while  its  order  granting  such  injunc- 
tion is  reviewable,  it  will  not  be  disturbed  on  appeal  imless  it  is  violative 
of  the  rules  of  equity  that  have  been  established  for  the  guidance  of  its 
discretion. 

— Lehman  v.  Graham,   135  Fed.   39 67  C.  C.  A.  513 

Exceptions  to  a  refusal  to  set  aside  the  verdict  present  no  question  re- 
viewable in  the  Circuit  Court  of  Ai)t)eals. 

—Foster  v.  Murphy  &  Co.,  135  Fed.  47 67  C.  C.  A.  521 

In  determining  the  validity  of  a  chattel  mortgage  in  bankruptcy  pro- 
ceedings, the  federal  court  will  follow  the  settled  law  of  the  state  in  which 
the  transaction  occurred. 

—In  re  First  Nat.  Bank,  135  Fed.  62 67  C.  C.  A.  536 

The  enlarged  remedy  given  by  Rev.  St  Utah  1898,  §|  2915,  3511,  which 
authorize  a  suit  to  quiet  title  to  be  maintained  without  any  previous 
adjudication  of  title  in  an  action  at  law,  and  without  reference  to  pos- 
session, may  be  enforced  in  a  federal  court  of  equity  sitting  in  that  state 
when  the  complainant  is  in  possession  and  the  defendant  is  out  of  pos- 
session, or  when  both  parties  are  out  of  possession,  as  in  either  case 
there  is  no  adequate  and  complete  remedy  at  law. 

—United  States  Mln.  Co.  v.  Lawson,  134  Fed.  769 67  C.  C.  A.  587 

Findings  of  fact  by  a  consent  referee  are  not  reviewable  on  a  writ 
Of  error  further  than  to  ascertain  if  they  are  sufficient  to  warrant  the 
judgment  of  the  court. 

—United  States  Fidelity  &  Guaranty  Co.  v.  Ilampton,  134  Fed.  734. . 

67  C.  C.  A.  638 

The  question  of  validity,  under  the  Constitution  of  a  state,  of  a  state 
law,  is  one  the  determination  of  which  properly  belongs  to  the  Supreme 
Court  of  that  state. 

—Kane  v.  Erie  R.  Co.,  133  Fed.  681 67  C.  C.  A.  653 
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Where  the  constltntlonallty,  nnder  a  state  Oongtltutlon,  of  a  state 
law,  Is  questioned  in  a  federal  court,  and  the  matter  has  never  been  de- 
termined  by  the  Supreme  CJourt  of  the  state,  and  its  lower  courts  are  di- 
vided on  the  question,  the  weight  of  their  authority  being  in  favor  of 
the  constitutionality  of  the  act,  every  possible  presumption  should  be 
indulged  in  favor  of  its  validity  until  its  invalidity  is  shown  beyond  a 
reasonable  doubt 

—Kane  v.  Erie  B.  Co.,  133  Fed.  681 67  O.  a  A.  653 

I   2.    Oomeurrent  and  ooafllotiiic  Jnxisdictioii»  and  ooadty. 

A  subsequent  suit  involving  rights  in  the  same  property  in  a  court  of 

co-ordinate  Jurisdiction  should  not  be  dismissed,  but,  before  a  seizure  of 

the  property  under  it,  should  be  stayed  until  the  proceedings  In  the  earlier 

suit  are  terminated,  or  ample  time  for  their  termination  has  elapsed. 

—Williams  v.  Neely,  134  Fed.  1 67  C.  C.  A.  171 

The  court  which  first  acquires  Jurisdiction  of  specific  property  by  the 
Issue  and  service  of  process  in  a  suit  to  enforce  a  lien  upon  it,  in  which 
it  may  be  necessary  to  take  possession  or  control  of  it,  retains  Jurisdiction 
until  the  end,  free  from  the  interference  of  any  court  of  co-ordinate 
Jurisdiction. 

—Williams  v.  Neely,  134  Fed.  1 67  C.  C.  A.  171 

A  decree  of  the  Circuit  Court  enjoining  a  party  from  setting  up  any 
claim  to  the  right  to  use  a  railroad  switch,  which  the  state  court  had  held 
that  he  was  entitled  to  use,  is  not  fin  injunction  of  proceedings  in  a  state 
court,  in  violation  of  Rev.  St.  U.  S.  I  720  [U.  S.  Comp.  St  1901,  p.  581], 
where,  since  the  decision  of  the  state  court  was  made,  the  railroad  had 
sold  the  switch  to  a  private  owner,  at  whose  instance  the  injunction  was 
obtained. 

— Oman  v.  Bedford-Bowling  Green  Stone  Ca,  134  Fed.  64 

67  C.  a  A.  190 

Rev.  St  I  720  [U.  S.  Comp.  St  1901,  p.  581],  providing  that  a  writ  of 
injunction  shall  not  be  granted  by  a  court  of  the  United  States  to  stay 
proceedings  in  any  state  court,  except  under  a  bankruptcy  law,  does  not 
prevent  a  federal  court  in  a  suit  within  its  Jurisdiction  by  reason  of  di- 
versity of  citizenship  and  the  amount  involved  from  granting  relief  against 
a  Judgment  of  a  state  court  obtained  by  fraud  or  on  other  equitable 
grounds,  where  such  relief  could  be  granted  if  the  Judgm^it  were  that  of 
a  federal  court ;  and  in  such  case  a  preliminary  injunction  may  be  grant- 
ed to  prevent  the  collection  of  the  Judgment  by  execution  or  otherwise. 
—Lehman  v.  Graham,  135  Fed.  39 67  C.  C.  A,  513 

A  suit  to  cancel  a  mortgage  was  brought  In  a  state  court  to  which  re- 
ceivers of  the  mortgagee  apiwinted  by  a  court  of  another  Jurisdiction  were 
made  defendants.  They  appeared  without  objection,  and  answered  to  the 
merits,  and  also  asked  aflirmative  relief.  The  cause  was  tried  on  the 
merits,  and  from  an  adverse  decree  they  appealed.  Subsequently  t'eir 
action  was  reported  to  the  federal  court  of  which  they  were  receivers,  and 
their  account  for  expenses  and  counsel  fees  in  the  suit  was  allowed  and 
paid.  Held,  that  the  state  court  acniuired  Jurisdiction  of  tlie  receivers, 
and  its  decree,  afl[1rmed  on  the  appeal  by  the  Supreme  Court  of  the  state, 
was  conclusive  upon  them. 

—Ridge  V.  Manker,  132  Fed.  599 67  O.  a  A.  596 

CREDITORS. 

See  "Bankruptcy^ ;  "Fraudulent  Conveyances." 

Rights  as  to  chattel  mortgage  by  debtor,  see  "Chattel  Mortgagee,**  |  2. 

CREDITORS'  SUIT. 

Remedies  in  cases  of  fraudulent  conveyances,  see  "Fraudulent  Conveyances," 
12. 
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CRIMINAL  UW. 

Grlmlnal  prosecutions  distinguished  from  proceeding  in  admiralty  to  enforce 

penalty,  see  "Admiralty/*  §  2. 
Deportation  proceedings,  see  "Aliens,"  |  1« 

Particular  offense$. 
See  "Conspiracy,"  |  1. 
Against  postal  laws,  see  "Post  Office,"  |  1. 
Fraudulent  entry  of  public  lands,  see  "Public  Lands,"  |  1. 

I   !•    Eridenoe. 

Under  an  Indictment  charging  the  defendants  with  conspiracy  to  de- 
fraud the  United  States  of  a  large  quantity  of  public  lands,  the  overt  act 
charged  being  the  causing  of  an  illegal  entry  of  a  tract  described  by  a 
person  named  for  their  benefit,  evidence  tending  to  show  that  defendants 
induced  the  entry  of  other  tracts  by  different  persons  at  the  same  time 
and  under  similar  circumstances  is  competent,  in  proof  of  the  conspiracy 
and  the  fraudulent  motive;  and  hence,  where  such  indictmpnt  was  con- 
solidated with  others  covering  such  other  entries,  the  dismissal  of  the 
latter  after  the  evidence  had  been  taken  thereon  was  not  prejudicial  to 
the  defendants. 

—Olson  V.  United  States,  133  Fed.  849 67  C.  0.  A.  21 

On  the  trial  of  an  indictment  charging  the  defendant  with  the  forgery 
of  a  bid  for  a  mail-carrying  contract,  it  was  not  error  to  admit  in  evidence 
another  bid  shown  by  the  undisputed  evidence  to  have  been  forged  by  the 
defendant  at  the  same  time  as  the  one  for  which  he  was  indicted. 

— Pirscher  v.  United  States,  133  Fed.  526 67  O.  0.  A.  660 

I  2.    Trial. 

Indictments  against  the  same  person  for  conspiracy  to  defraud  the 
United  States  by  means  of  illegal  entries  of  public  lands  by  different  per- 
sons are  for  the  same  class  of  offenses  and  may  properly  be  consolidated 
for  trial,  under  Rev.  St.  §  1024  [U.  S.  CJomp.  St  1901,  p.  720]. 

—Olson  V.  United  States,  133  Fed.  849 67  0.  0.  A.  21 

While  the  Judge  of  a  federal  court  may  express  his  opinion  in  a  charge 
as  to  the  weight  or  effect  of  evidence  or  the  credibility  of  witnesses, 
he  is  not  warranted  in  directing  a  Jury  that  they  should  ignore  evidence 
offered  by  a  defendant  as  to  the  possession  by  her  of  certain  powers 
of  mental  healing  because  it  was  contrary  to  well-established  laws  of 
nature.  If  the  evidence  is  admissible,  its  credibility  and  weight  are 
matters  for  the  Jury  to  determine. 

—Post  V.  United  States,  135  Fed.  1 67  a  0.  A.  569 


See  "Witnesses,"  |  1. 


CROSS-EXAMINATION. 


CUSTOMS  AND  USAGES. 


Evidence  of  custom  or  usage  is  admissible  to  show  that  a  contract  to 
deliver  distillery  slot)  at  a  cattle  feeding  lot  supplied  by  the  distiller 
contemplated,  in  accordance  with  the  prevailing  custom  and  usage  in  the 
making  of  like  agreements,  that  the  feeding  lot  should  be  supplied  by  the 
distillery  with  suitable  cattle  pens  equipped  with  pipes,  troughs,  tubs, 
and  tanks  adapted  to  distribute  the  slop  in  a  manner  convenient  for  the 
feeding  of  cattle. 

— Lillard  t.  Kentucky  Distilleries  &  Warehouse  Co.,  134  Fed.  168 

67  a  0.  A.  74 
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Written  or  oral  contracts,  especially  such  as  relate  to  trade  or  m^- 
contile  ajn*eemeuts,  are  presumably  made  with  reference  to  the  known 
and  established  custom  and  usages  which  prevail  In  respect  to  such  agree- 
ments. Evidence  of  such  custom  and  usage  is  therefore  admissible  to  ex- 
plain the  meaning  of  words  or  phrases  which  would  otherwise  not  explain 
the  intention  of  the  parties,  and  also  to  annex  to  the  contracts  incidents 
which  It  is  supposed  the  parties  intended  to  tacitly  annex,  unless  the  words 
used  necessarily  exclude  the  operation  of  the  custom  or  usage.  But 
evidence  of  custom  can  neither  contradict,  destroy,  nor  modify  language 
which  is  otherwise  plain. 

— Lillard  y.  Kentucky  Distilleries  &  Warehouse  Co.,  134  Fed.  168.... 

67  a  C.  A.  74 

A  distilleries  company  contracted  to  sell  slop  and  deliver  the  same  at  a 
feeding  lot.  Contemporaneously  with  this  agreement  the  purchaser  agreed 
to  lease  a  lot  to  the  company  to  be  used  as  a  feeding  lot  The  lease  pro- 
vided that  the  lessor  should  have  the  refusal  of  the  slop  for  any  year, 
and  in  case  he  took  it  no  rent  should  be  paid  for  the  lot  Held,  that  a  pro- 
vision of  the  contract,  giving  the  buyers  of  the  slop  the  privilege  of  using 
troughs  and  tubs  which  the  seller  was  to  place  in  the  feeding  lot,  was  not 
re[)uguant  to  an  alleged  custom  or  usage  among  distilleries  and  feeders 
of  slop,  so  as  to  exclude  evidence  thereof. 

— Llllard  v.  Kentucky  Distilleries  ft  Warehouse  Co.,  134  Fed.  168 

67  C.  C.  A.  74 

Evidence  of  custom  and  usage  explaining  a  written  contract  is  not  to 
be  excluded  unless  the  language  employed  by  the  parties  is  plainly  ir- 
reconcilable with  the  rule  imposed  by  custom. 

— Lillard  y.  Kentucky  Distilleries  ft  Warehouse  Co.,  134  Fed.  168.... 

67  C.  C.  A.  74 

An  allegation  In  an  answer  that  contracts  were  made  in  recognition  of 
a  custom  and  usage  among  distillers  and  feeders  of  slop,  that  the  slop 
should  be  delivertnl  to  a  feeding  lot  adapted  and  fitted  for  the  feeding  of 
slop  to  cattle  by  partition  in  suitable  pens  supplied  with  feeding  trouglis, 
tanks,  and  tubs,  constituted  a  good  averment  that  the  contracts  were  made 
in  recognition  of  the  alleged  custom,  and  did  not  aver  a  separate  parol 
contract  by  which  the  feeding  lot  was  to  be  appropriately  supplied. 

^Lillard  y.  Kentucky  Distilleries  ft  Warehouse  Co.,  134  Fed.  168.... 

67  C.  a  A.  74 

CUSTOMS  DUTIES. 

I    1.    €k»ods  subjeot  to  duty,  rate,  and  amount. 

Pieces  of  paper  which  have  been  cut  into  shapes  and  sizes  adapting 
them  to  be  folded  so  as  to  constitute  enveloi)es,  but  which  are  not 
shown  to  have  been  commercially  known  as  enveloi)e8  at  and  prior  to 
the  time  of  the  passage  of  the  tariff  act  of  July  24,  1897,  c.  11,  30  Stat 
151  [U.  S.  Corap.  St.  1901,  p.  1(526].  are  not  dutiable  as  **paper  envelopes," 
under  i)aragraph  399,  Scliednle  M,  S  1»  of  said  act,  30  Stat.  188  [U.  S. 
Comp.  St.  1901,  p.  1G72],  but  as  manufactures  of  paper,  under  paragraph 
407,  30  Stat.  189  [XI.  S.  Comp.  St.  1901.  p.  1073]. 

—Hunter  v.  United  States,  134  Fed.  361 67  C.  C.  A.  343 

The  hide  of  the  mud  buffalo  of  the  Straits  Settlements,  an  animal 
kilknl  in  the  chase,  Is  not  within  the  i)rovi8ion  for  '*hide8  of  cattle"  in 
Tariff  Act  July  24,  1897,  o.  11,  $  1,  Schedule  N,  par.  437.  30  Stat.  151  [U. 
S.  Comp.  St.  1901,  p.  ]i»70].  but  is  free  of  duty  under  section  2,  Free  List 
par.  iM'A,  30  Stat.  194  [U.  S.  Comp.  St.  1901,  p.  1688],  covering  **hides  not 
specially  provided  for." 

—United  States  v.  Winter  &  Smillie,  134  Fed.  841...67'C.  G  i-  437 
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DAMAGES. 

DamageB  far  particular  injuries, 
tSee  ••Collision,*'  |  8. 

Breach  by  buyer  of  contract  for  sale  of  goods,  see  "Sales,"  |  4. 
Breach  by  seller  of  contract  for  sale  of  goods,  see  **Sales,"  |  5. 
Breach  by  vendor  of  contract  for  sale  of  land,  see  "Vendor  and  Purchaser,"  I  3. 
Itifringement  of  patent,  see  "Patents,"  |  6. 

i   !•    Nature  and  s^ounds  in  general. 

The  distinction  between  general  and  special  damages  Is  that  the 
former  are  such  damages  as  the  law  implies  and  presumes  from  the  breach 
complained  of,  while  the  latter  are  such  as  have  proximately  resulted, 
but  do  not  always  immediately  result,  from  the  breach,  and  will  not, 
therefore,  be  implied  by  law. 

^Lillard  y.  Kentucky  Distilleries  &  Warehouse  Co.,  134  Fed.  168. .. . 

67  C.  C.  A.  74 

Special  circumstances  will  Justify  a  recovery  of  special  damages  when 
specifically  sued  for,  if  they  proximately  flow  from  the  breach,  and  are 
such  as  might  reasonably  be  within  the  contemplation  of  the  parties. 

— Lillard  v.  Kentucky  Distilleries  &  Warehouse  Co.,  134  Fed.  168.... 

67  O.  C.  A.  74 

I   2.     Oronnds  and  snbjeeti  of  oompensatorj  damages. 

Where  the  inherent  and  obvious  purpose  of  an  agreement  for  the  sale 
of  distillery  slop  was  the  procurement  of  slop  to  be  delivered  at  a  feed- 
ing lot  in  such  a  way  that  it  might  be  economically  fed  to  fatten  cattle, 
the  failure  of  the  seller  to  furnish  the  slop  which  it  contracted  to  supply, 
or  its  failure  to  deliver  it  in  the  manner  contemplated  under  the  con- 
tract, in  such  a  way  that  it  could  be  advantageously  fed,  would  entitle 
the  buyer  to  recover  damages  resulting  from  additional  outlays  for  food 
or  labor  or  any  other  expense,  or  injury  to  the  cattle,  including  loss  of 
anticipated  profits  from  the  sale  of  the  cattle,  provided  such  profits 
could  be  shown  with  reasonable  certainty,  and  were  not  purely  specu- 
lative. 

— Lillard  v.  Kentucky  Distilleries  &  Warehouse  Co.,  134  Fed.  168. .. . 

67  C.  C.  A.  74 

Where  a  contract  has  been  breached  the  injured  party  must  use  rea- 
sonable exertions  to  save  himself  from  the  accruing  loss,  and  can 
charge  the  defaulting  party  only  with  such  damages  as  he  cannot,  with 
reasonable  expense  and  exertion,  prevent. 

— Lillard  v.  Kentucky  Distilleries  &  Warehouse  Co.,  134  Fed.  168. .. . 

67  C.  C.  A.  74 

A  buyer  of  distillery  slop  for  feeding  purposes  Is  not  precluded  from 
recovering  damages  for  a  breach  of  the  provisions  of  the  contract  by 
which  the  seller  agreed  to  deliver  the  slop  in  suitable  troughs  and  tubs 
for  feeding  purposes,  by  reason  of  the  fact  that  he  did  not  himself  erect 
the  proper  appliances,  where  he  relied  on  repeated  promises  of  the  seller 
to  perform  his  obligations  in  the  premises. 

—Lillard  v.  Kentucky  Distilleries  &  Warehouse  Co.,  134  Fed.  168 

67  C.  C.  A-  74 

The  fact  that  the  party  injured  by  a  breach  of  contract  has  suffered  a 
greater  loss  than  he  reasonably  should  have  suffered  by  reliance  on  the 
defaulting  party's  promises  to  make  good  the  breach  does  not  preclude 
him  from  recovering  such  damages  as  were  sustained  before  he  himself 
should  have  taken  the  requisite  step  to  save  himself  from  loss. 

—Lillard  v.  Kentucky  Distilleries  &  Warehouse  Co.,  134  Fed.  168 

67  C.  C.  A.  74 
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I   3*    Pleadiac,  •▼ideaoe,  and  jMseMmeB:!. 

Tbe  burden  of  provliig  that  damages  which  have  been  sustained  by  a 
breach  of  contract  conld  have  been  prevented  by  the  injured  party  rests 
upon  the  party  guilty  of  the  breach. 

^Lillard  t.  Kentucky  Distilleries  &  Warehouse  Ca,  134  Fed.  168 

67  0.  a  A.  74 

DEATH. 

Cansed  by  operation  of  railroad,  aee  "Railroads,"  |  3. 

Liability  of  master  for  wrongftal  death  of  servant,  see  "Master  and  Serrant," 

DEBTOR  AND  CREDITOR. 

See  "Bankruptcy";    "Fraudulent  Conveyances.** 

DECEIT. 

See  "Fraud." 

DECLARATION. 

See  "Pleading,"  |  2. 

DECREE. 

Id  equity,  see  "Equity,**  |  4. 

DEEDS. 

Cancellation,  see  "Cancellation  of  Instruments.** 
In  fraud  of  creditors,  see  "Fraudulent  Conveyances." 
Parol  or  extrinsic  evidence,  see  "Eridence,"  |  2. 

DEFAMATION. 

See  "Libel  and  Slander.** 

DELAY. 

Laches,  see  "Equity,'*  |  2. 

DELIVERY. 

Of  goods  sold,  see  "Sales,"  |  2. 

DEMURRAGE. 

See  "Shipping,"  1 7. 


DEMURRER. 


In  pleading,  see  "Pleading,"  |  1. 
To  evidence,  see  "Trial,"  |  1. 
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DEPOSITIONS. 

See  "Witnesses.** 

DESCENT  AND  DISTRIBUTION. 

See  •*Wlll8." 

State  laws  as  roles  of  decision  In  federal  courts,  see  "Courts,"  |  !• 

DESCRIPTION. 

Of  patent,  see  "Patents,"  |  8.    . 

DEVISES. 

See  "Wllto.» 

DIRECTING  VERDICT. 

In  dTH  actions,  see  "Trial,"  |  1. 

DISCHARGE. 

From  indebtedness,  see  "Bankruptcy,"  |  8. 

Of  ludgment,  see  "Judgment,"  §  5. 

Oi  master  of  yessel,  see  **Sliippiug/'  |  4. 

DISCOVERY. 

I    1.    In  eqiiitj. 

Where  complainant,  as  surviving  receiver  of  a  corporation,  had  been 
Instructed  to  coliect  from  the  holders  of  the  preferred  stock  thereof  a 
certain  installment  to  pay  debts,  and  alleged  that  defendants,  who  were 
stock  brokers,  purchased  1,100  shares  of  the  preferred 'stock  of  the  cor- 
poration for  persons  whose  names  were  unknown  to  complainant,  and 
caused  the  same  to  be  transferred  to  a  clerk  In  defendants'  employ,  and 
that  defendants,  on  demand,  had  refused  to  disclose  the  names  of  the  real 
owners  of  the  stock,  complainant  was  entitled  to  maintain  a  bill  against 
defendants  to  discover  the  names  of  such  persons  necessary  to  the  com- 
mencement of  a  suit  at  law  against  them  to  recover  such  assessment. 

—Brown  v.  McDonald,   133  Fed.  897 67  O.  0.  A.  59 

DISCRETION  OF  COURT. 

Allowance  of  counsel  to  creditor  on  examination  before  referee  in  bankruptcy, 

see  "Bankruptcy,"  §  4. 
Amendment  of  pleading,  see  "Pleading,"  §  2. 

Examination  of  witnesses  by  trustee  in  bankruptcy,  see  "Bankruptcy,"  |  4. 
Review  In  civil  actions,  see  "Appearand  Error,"  §  S. 

DISTRIBUTION. 

Of  estate  of  bankrupt,  see  "Bankruptcy,"  |  6. 

DIVERSE  CITIZENSHIP. 

Ground  of  jurisdiction  of  United  States  courts,  see  "Courts,"  |  1;   "Removal 
of  Causes,"  |  1. 
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DOMICILL 

BesMence  as  grotmd  of  Inrlsdlctlon,  see  ''Goorts,"  |  L 

DUTIES. 

OuBtoms  duties,  see  "Customs  Duties.** 
Excise  duties,  see  ^Internal  Beyenue.** 

EMPLOYES. 

See  "Master  and  Servant** 

ENTRY. 

Of  Judgment,  see  "Judgment"  1 1. 

EQUITABLE  DEFENSES. 

In  action  on  note,  see  "Bills  and  Notes/'  |  2. 

Laches  in  setting  up  hj  injunction,  see  "Injunction,'*  |  8» 

EQUITABLE  ESTOPPEL 

See  "BstoppeL** 

EQUITY. 

Adoption  bj  federal  courts  of  state  practice,  see  "Courts,**  |  1. 
Equitable  estoppel,  see  "Estoppel,"  |  1. 

Laches  in  suing  for  infringement  of  copyright  see  "Oop3rrights,"  |  L 
Laches  in  suing  out  injunction,  see  "Injunction/'  §  8. 

Laches  in  suing  to  rescind  contract  for  mutual  benefit  insurance,  see  "Insor- 
ance/'  §  5. 

Particular  MuhfectM  of  equitable  jurisdiction  and  equitable  remedies. 
See  "Cancellation  of  Instruments" ;    "Discovery,"  |  1 ;    "Fraudulent  Convey- 
ances" ;    "Injunction" ;   "Quieting  Title" ;    "Beceivers" ;    "Soeciflc  Perform- 
ance";  "Trusts/* 
Suits  for  infringement  of  patents,  see  "Patents,"  |  6. . 

I    1.    Jnriadietlom,  prinoipleft,  and  Mtmrnimm, 

Where  equities  are  equal,  the  law  prevails.  A  court  of  equity  wlH  not 
interfere  at  the  suit  of  a  holder  of  a  prior  equitable  title  or  claim  to  de- 
prive an  innocent  purchaser  for  value  of  a  junior  equitable  estate  of  a  legal 
estate  or  advantage  which  he  has  subsequently  bought  or  obtained  after 
notice. 

—United  States  y.  Detroit  Timber  &  Lumber  Co.,  131  Fed.  668 

67  C.  C  A  1 
I   2.    IfAclieB  and  itale  denuuids. 

Laches  is  of  the  nature  of  estoppel.    In  the  absence  of  extraordinary 
circumstances,  such  as  many  innocent  purchasers,  radical  changes  in  condi- 
tion or  value,  or  loss  of  evidence,  it  is  inapplicable  to  suits  in  equity  within 
the  time  limited  for  the  commencement  of  analogous  actions  at  law. 
—Brown  v.  Arnold,  131  Fed.  723 67  C.  C.  A.  125 
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The  doctrine  of  laches  Is  that  courts  of  equity  are  not  bound  by,  but 
usually  act  in  analogy  to,  the  statute  of  limitations  governing  actions  at 
law  of  like  character. 

—Williams  v.  Neely,  134  Fed.  1 67  C.  C.  A.  171 

Under  ordinary  circumstances  a  suit  in  equity  will  not  be  stayed  for 
laches  before,  and  will  be  stayed  after,  the  time  fixed  by  the  analogous 
statute  of  limitations  at  law ;  but  if  unusual  conditions  or  extraordinary 
circumstances  make  it  Inequitable  to  allow  the  prosecution  of  a  suit  after 
a  briefer,  or  to  forbid  Its  maintenance  after  a  longer,  period  than  that 
fixed  by  the  statute,  the  chancellor  will  not  be  bound  by  the  statute,  but 
will  determine  the  extraordinary  case  In  accordance  with  the  equities 
which  condition  it 

—Williams  v.  Neely,  134  Fed.  1 67  0.  C.  A,  171 

§  3.    Parties  and  process. 

To  a  suit  by  the  United  States  in  a  Circuit  Court  in  which  the  annul- 
ment of  a  contract  between  corporations  is  nought  as  a  necessary  incident 
to  other  relief  prayed  for,  all  the  corporations  which  are  parties  to  such 
contract  and  whose  interests  will  be  substantially  affected  by  its  cancella- 
tion are  indispensable  parties;  and  the  court  cannot  proceed  to  try  the 
case  on  the  merits  where  it  is  without  jurisdiction  of  one  of  such  cor- 
porations. 

—United  States  v.  Northern  Pac.  R.  Co.,  134  Fed.  715 

67  C.  C.  A.  269 
S   4.    Decree  and  enforcement  thereof. 

Adverse  equities  growing  out  of  or  closely  connected  with  the  subject- 
matter  of  a  suit  are  protected  by  awarding  a  party  the  relief  to  which 
he  is  entitled  only  on  condition  that  he  accords  to  his  adversary  the  cor- 
responding right  to  which  he  also  is  entitled. 

—Lynch  v.  Burt,  132  Fed.  417;    Burt  v.  Lynch,  Id.  .67  0.  0.  A.  305 

ERROR,  WRIT  OF. 

See  "Appeal  and  Error." 

ESTATES. 

Created  by  will,  see  "Wills,"  §  1. 

Estates  for  years,  see  "Landlord  and  Tenant." 

Restrictions  on  creation  of  future  estates,  see  "Perpetuities." 

ESTOPPEL 

By  Judgment,  see  "Judgment,"  §  3. 

Laches,  see  "Equity,"  §  2. 

To  claim  priority  of  mining  claim,  see  "Mines  and  Minerals,"  §  1. 

(   1*    Equitable  estoppel. 

The  basis  of  waiver  is  estoppel,  and  where  there  Is  no  estoppel  there  is 
no  waiver. 

—Williams  v.  Neely,  134  Fed.  1 67  C.  C.  A.  171 

EVIDENCE. 

See  "Discovery";   "Witnesses." 

Additional  proofs  on  appeal,  see  "Appeal  and  En*or,"  §  3. 
Admissibility  of  evidence  under  pleading,  see  "Pleading,"  §  3. 
Objections  for  purpose  of  review,  see  "Appeal  and  Error,**  §  2. 
Province  of  court  and  jury  as  to  weight  and  sufficiency  in  criminal  prosecu- 
tions, see  "Criminal  Law,*'  §  2. 
Review  on  appeal  or  writ  of  error,  see  "Appeal  and  Error,*'  §  3. 
67  C.C.A.— 46 
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Am  to  partictilar  facts  or  <9fu«a. 
See  "Onctoms  and  Usages" ;  "Damages,"  (  8. 
Agency,  see  •'Principal  and  Agent,"  §  1. 
Anticipation  of  patent,  see  "Patents,"  fi  !• 

In  (ictions  by  or  against  pctrtieuUMr  classes  ofparHe$* 
See  "Brokers,"  fi  1. 

In  particular  civil  actions  or  proceedings. 
See  "Fraud,"  fi  1. 

Deportation  proceedings,  see  "Aliens,"  fi  1. 
For  personal  Injuries,  see  "Master  and  Servant,"  (  1. 
For  wrongful  death  of  servant,  see  "Master  and  Servant,"  (  1. 
On  subscription  to  corporate  stock,  see  "Corporations,"  (  L 

In  criminal  prosecutions. 
See  "Conspiracy,"  1 1;  "Criminal  Law."  fi  1. 
For  fraudulent  entry  on  public  land,  see  "Public  Lands,"  |  1. 
For  offenses  against  postal  laws,  see  "Post  OflBce,"  (  1. 

(    1.    Releraaey,  auiteriallty,  and  eompetemey  in  semeral* 

In  an  action  for  breach  of  a  contract  for  the  sale  and  delivery  of  lum- 
ber, to  have  been  delivered  on  March  21,  1903,  it  was  not  an  abuse  of  the 
trial  court's  discretion  to  permit  evidence  of  the  value  of  such  lumber  at 
the  place  of  delivery  on  March  7,  1903,  and  in  the  May  following,  as  too 
remote  in  point  of  time;  the  court  having  properly  instructed  the  Jury 
that  defendant  was  liable  only  for  the  difference  between  the  contract 
price  and  the  market  value  of  the  lumber  not  delivered  on  the  day  and  at 
the  place  specified  for  delivery. 

— Nicola  Bros.  Co.  v.  Speer  Box  &  Lumber  Co.,  133  Fed.  914 

67  a  a  A.  208 

I   2.    Parol  or  oxtriBsio  oTideneo  affeotlac  writtaani. 

Where  a  written  contract  entered  into  without  fraud,  accident,  or  mis- 
take purports  on  its  face  to  be  a  complete  memorial  of  the  whole  agree- 
ment, the  conclusive  presumption  is  that  the  parties  have  written  into 
the  contract  every  material  item  and  term  of  their  engagement,  and  it  Is 
not  permissible  to  contradict,  vary,  or  add  to  its  terms  by  parol  evidence. 
— Rucker  v.  Bolles.  133  Fed.  8r>8 67  C.  C.  A.  30 

In  an  action  against  a  partnership  on  a  writing  evidencing  a  sale  of 
goods  by  plaintiff,  and  containing  all  the  essentials  of  a  contract,  by  si^eci- 
fj'ing  the  kind  and  quantity  of  goods  bought  and  the  price  to  be  paid,  the 
fact  that  it  was  signed  only  with  the  surname  of  a  person  as  buyer,  and 
that  parol  evidence  was  necessary  and  was  given  by  plaintiff  to  identify 
such  person  as  a  partner  in  defendant  tlrm,  and  to  show  that  he  con- 
tracted for  and  on  Its  behalf,  does  not  change  its  character  as  a  written 
contract  or  render  adniiHsible  parol  evidence  on  the  part  of  defendant  to 
vary  or  contradict  Its  terms  by  adding  a  condition  not  therein  expressed. 
—Dunn  V.  Mayo  Mills,  134  Fed.  804 67  C.  C.  A.  450 

Where  a  charter  party  for  a  complete  cargo  provided  that  the  ship 
should  receive  on  board  the  merchandise  "hereinafter  mentioned,"  which 
was  imme<liately  succeeded  by  a  claase  providing  that  the  shipper  agreed 
to  furnish  the  vessel  a  full  and  complete  cargo  both  under  and  on  deck 
of  cast-iron  pipe,  "say  about  3,400  gross  t(ms,"  correspondence  between 
the  owners  and  the  brokers  who  negotiated  the  contract.  In  which  the 
owners  were  advised  that  the  8hipi)er8  had  contracted  to  deliver  8,400 
gross  tons  of  pipe  to  the  Dutch  government  in  the  Island  of  Java,  and 
in  which  the  owners  represented  that  the  vessel  was  capable  of  carrying 
from  3,400  to  3,500  tons,  was  admissible  to  explain  the  charter ;  the  mas- 
ter having  refused  to  accept  more  cargo  after  3,258  tons  had  been  dellv- 
ered  aboard. 

— Sewall  v.  Wood,  135  Fed.  12..., 67  a  C  A.  580 
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I  3.    OpInioH  eridemoe. 

Where  plaintiff  had  been  permitted  to  state  everything  that  was  said 
by  him  or  defendants'  agent  at  the  time  a  contract  between  plaintiff  and 
defendants  was  alleged  to  have  been  modified,  and  to  restate  the  same  in 
rebuttal,  it  was  not  error  for  the  court  to  refuse  to  permit  plaintiff  to 
answer  whether  any  new  contract  was  made  between  plaintiff  and  such 
agent 

—Foster  V.  Murphy  &  Co.,  135  Fed.  47 67  C.  C.  A.,521 

EXAMINATION. 

Of  witnesses  by  referee  in  bankruptcy,  see  "Bankruptcy,"  (  4* 
Of  witnesses  in  general,  see  **  Witnesses."  (  1. 

EXCISL 

Duties,  see  ••Internal  Revenue.** 

EXECUTION. 

Exemptions,  see  ••Homestead." 

{   1.    Property  sabjeot  to  ezeontton. 

Under  Rev.  CJodes  N.  D.  1899,  S§  5541,  5544,  5648,  which  gives  a  judg- 
ment debtor  one  year  in  which  to  redeem  land  from  a  sale  on  execution, 
during  which  time  he  retains  the  right  of  possession  and  the  legal  title, 
he  has  during  such  year  a  substantial  interest  in  the  property,  which, 
under  section  5507  of  such  Codes,  as  well  as  by  the  rule  prevailing  else- 
where, is  subject  to  sale  on  execution. 

—Lynch  v.  Burt,  132  Fed.  417;   Burt  v.  Lynch,  Id... 67  C.  C.  A.  305 

§  2.    Bale. 

The  right  of  redemption  from  execution  sales  is  purely  statutory,  and 
the  extent  or  measure  of  the  right  is  to  be  found  in  the  statutory  terms 
prescribing  the  time  and  method  of  its  exercise  and  designating  the  per- 
sons who  may  exercise  it. 

—Lynch  v.  Burt,  132  Fed.  417;   Burt  v.  Lynch,  Id...67  C.  C.  A.  305 

The  same  land  was  sold  upon  execution  to  satisfy  each  of  two  judg- 
ments for  the  same  debt.  The  judgment  creditor,  who  became  the  pur- 
chaser at  each  sale  for  tlie  full  amount  of  the  judgment,  acted  in  the 
belief  that  the  judgments  represented  separate  debts,  and  the  circum- 
stances tended  to  justify  tliut  belief.  A  grantee  of  the  debtor  under  a 
prior  conveyance  made  to  defraud  ereditori«  knew,  as  did  the  debtor,  for 
whom  she  was  secretly  acting,  that  the  two  judgments  were  for  the 
same  debt  The  grantee  sought  to  avoid  both  sales  upon  other  grounds, 
and  so  to  defeat  a  claim  which  she  knew  to  be  honest,  rather  than  to  re- 
deem within  the  statutory  period  from  the  sale  which  was  valid.  Held, 
that  the  case  was  not  one  in  which  redemption  could  be  enforced  in  equity 
after  the  statutory  period  had  expired. 

—Lynch  v.  Burt,  132  Fed.  417;    Burt  v.  Lynch,  Id... 67  C.  C.  A.  305 

The  purchaser  at  an  execution  sale  upon  a  judgment  rendered  in  a 
state  coiu't  brought  a  suit  in  equity  in  a  federal  court  to  have  a  prior 
conveyance  declared  fraudulent  as  to  creditors  and  to  have  the  title 
quieted,  subject  only  to  the  riirbt  of  the  grantee  to  redeem  from  the  execu- 
tion sale,  the  time  for  which  had  not  expired-  The  right  of  the  grantee 
to  redeem  was  clear  and  was  conceded.  It  was  well  known  that  re- 
demption could  be  made  by  payment  to  the  sheriff,  and  the  amount  was 
readily  ascertainable.  Redemption  was  not  made  or  offered  to  be  made 
under  the  statute  within  the  time  prescribed,  but  on  the  day  before  the 
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time  expired  the  grantee  paid  into  the  registry  of  the  federal  court  the 
requisite  amount  to  be  there  held  to  abide  the  final  decree,  without 
prejudice  to  the  rights  of  the  complainant  In  that  suit  the  grantee 
Bought  to  entirely  avoid  the  execution  sale  upon  grounds  which  were  ob- 
viously without  merit  and  could  not  have  been  presented  with  any  reason- 
able hope  of  success.  Redemption  was  contemplated  only  in  the  event 
that  the  effort  to  sustain  the  fraudulent  conveyance  should  fail  and  the 
execution  sale  should  be  sustained.  Held,  that  the  payment  into  the 
registry  of  the  federal  court  was  not  the  equivalent  of  redemption  under 
the  statute  or  of  an  offer  thereof ;  that  the  course  pursued  was  vexatious 
and  devoid  of  honest  purpose,  and  equity  would  not  relieve  from  the 
failure  to  redeem  under  the  statute  and  within  the  prescribed  time. 

—Lynch  v.  Burt  132  Fed.  417;   Burt  v.  Lynch,  Id... 67  C.  C.  A.  305 

A  statutory  right  of  redemption  may  be  enforced- in  equity,  when  its 
exercise  in  conformity  with  the  statutory  requirements  is  wrongfully 
denied,  obstructed,  or  prevented,  or  where,  before  the  right  can  be  exer- 
cised, it  is  necessary  to  determine  by  Judicial  proceedings  in  whom  the 
fipht  rests,  from  whom  the  redemption  can  be  made,  or  the  amount 
requisite  to  effect  it ;  but  a  redemption  cannot  be  otherwise  accomplished 
through  a  suit  in  equity  after  the  expiration  of  the  prescribed  time. 

—Lynch  v.  Burt  132  Fed.  417;  Burt  v.  Lynch,  Id... 67  C.  C.  A.  305 

EXECUTORS  AND  ADMINISTRATORS. 

See  "Wills.'* 

Adoption  by  federal  courts  of  state  practice  as  to  laches  in  suit  to  recover 

property  acquired  from  decedent's  estate,  see  "Courts,"  §  1. 
Testamentary  trustees,  see  "Trusts." 

EXEMPTIONS. 

See  "Homestead.** 

Of  bankrupt,  see  "Bankruptcy,"  |  8.  • 

Schedult^s  of  exempt  property  by  bankrupts,  see  "Bankruptcy,**  |  2. 

FACTORS. 

See  "Brokers.** 

FEDERAL  COURTS. 

See  "Courts,"  |  1. 

Jurl8cli(  tion  of  actions  for  unfair  competition,  see  "Trade-Marks  and  Trade- 
Names,"  t  2. 

FEDERAL  QUESTIONS. 

Ground  for  Jurisdiction,  see  "Courts,"  |  !• 

FEE  SIMPLE. 

Creation  by  will,  see  "Wills,"  (  1. 

FEE  TAIL 

Creation  by  will,  see  "Wills,"  (  1. 

Digitized  by  VjOOQIC 


INDBZ.  725 


FELLOW  SERVANTS. 

See  'faster  and  Servant,"  $  1. 

Laws  denying  equal  protection  of  law,  see  "Constitutional  Law,**  |  4 

FINAL  JUDGMENT. 

Appealability,  see  "Appeal  and  Error,"  §  1. 

Review  by  Circuit  Court  of  Appeals,  see  **Court8,"  |  1. 

FINDINGS. 

Review  on  appeal  or  writ  of  error,  see  "Appeal  and  Error,"  |  8. 

FIRE  INSURANCL 

See  "Insurance.** 

FIXTURES. 

Under  mechanic's  lien  laws,  see  "Mechanics'  Liens,*'  1 1. 

FOREIGN  JUDGMENTS. 

See  "Jndgment,"  {  4. 

FORFEITURES. 

For  violation  of  shipping  regulations,  see  "Shipping,**  1 1. 
Of  homestead,  see  "Homestead,"  fi  1. 

FORGERY. 

Res  gestae,  see  "Criminal  Law,**  (  1. 

FORMER  ADJUDICATION. 

See  "Judgment,*'  ^  8. 

FRAUD. 

See  "Fraudulent  Conveyances'* ;  "Public  Lands,"  $  2. 

Jn  unfair  competition,  see  "Trade-Marks  and  Trade-Names,**  §  2. 

Use  of  mails  to  defraud,  see  "Post  Office,"  §  1. 

(    1*    Aotions. 

In  an  action  by  purchasers  against  their  vendor  to  recover  damnjres 
on  the  ground  that  plaintiffs  were  Induced  to  purchase  the  property  by 
a  false  and  fraudulent  representation  as  to  its  actual  production  of  petro- 
leum, and  "that  the  pipe-line  statements  of  the  runs  of  oil  from  said 
property  showed  the  correctness  of  the  aforesaid  representation,"  evi- 
dence of  what  the  pipe-line  statements  did  in  fact  show  was  pertinent 
and  admissible,  to  be  considered  by  the  Jury,  even  though  they  may  not 
in  themselves  have  correctly  shown  the  amount  of  actual  production. 
— Bamsdall  v.  O'Day,  134  Fed.  828 67  C.  O.  A.  278 
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FRAUDULENT  CONVEYANCES. 

By  bankrupt,  see  "Bankruptcy,"  8  8. 

Ck>ncluslvene8s  of  Judgment  relating  to,  see  "Judgment,**  |  S. 

Effect  on  homestead  rights,  see  *' Homestead/'  |  1. 

I    1*    Rickts  and  liabilities  of  parties  and  parekasers. 

A  grantee  in  a  fraudulent  conveyance,  who  was  a  conscious  participant 
In  the  fraud,  on  the  setting  aside  of  the  conveyance  is  not  entitled  to  re- 
cover expenditures  made  to  protect  his  title;  but  one  claiming  through 
him  in  good  faith,  who  did  not  participate  in  the  fraud,  although  baying 
under  such  circumstances  as  to  be  constructively  chargeable  with  notice, 
is  in  equity  entitled  to  be  reimbursed  for  expenditures  in  the  payment  of 
taxes  or  prior  liens. 

—Lynch  v.  Burt  132  Fed.  417;   Burt  v.  Lynch,  Id. .  .jOT  C.  C.  A.  305 

One  who  purchased  an  interest  in  land  from  a  fraudulent  grantee  pend- 
ing a  creditors*  suit  to  set  aside  the  conveyance,  and  furnished  money 
to  redeem  from  a  lien  prior  to  that  of  the  complainant,  and  also  to  enable 
his  grantor  to  continue  the  litigation,  in  the  belief  that  the  title  acquired 
was  valid,  is  entitled  on  a  decree  for  complainant  to  be  reimbursed  for  the 
amount  expended  in  paying  off  the  prior  lien  with  interest  from  the  date 
of  payment,  and  to  be  subrogated  to  all  the  rights  of  the  holder  of  the 
lien  discharged,  although  they  may  extend  to  lands  other  than  those  In- 
cluded in  his  purchase.  On  the  other  hand,  although  not  a  party  to  the 
suit  until  shortly  before  the  decree,  he  is  chargeable  as  against  his  claim 
for  reimbursement  with  the  taxable  costs  incurred  in  the  suit  after  the 
date  when  he  l)ecame  a  party  in  interest. 

—Lynch  v.  Burt  132  Fed.  417;   Burt  v.  Lynch,  Id... 67  C.  C.  A.  305 

I    2.    Remedies  of  ereditors  and  purchasers. 

Under  Rev.  Codes  N.  D.  1899,  §$  5052,  5080,  which  provide  that  every 
transfer  of  property  with  intent  to  defraud  creditors  is  void  as  against 
all  creditors  of  the  debtor,  and  that  one  who  has  fraudulently  dispos- 
sessed himself  of  property  may  be  treated  as  though  he  still  had  pos- 
session, the  title  and  ownership  of  property  so  transferred  remains  in 
the  debtor,  and  is  subject  to  levy  and  sale  on  an  execution  at  law  against 
him  in  like  manner  as  though  no  transfer  had  been  attempted.  This  is 
true,  not  only  of  transfers  directly  from  the  debtor  made  with  such  fraud- 
ulent intent  but  also  of  transfers  whereby  his  title  and  ownership  are 
passed  to  another  for  the  like  dishonest  purpose  through  the  agency  of 
a  judicial  sale. 

—Lynch  T.  Burt  132  Fed.  417;   Burt  v.  Lynch,  Id... 67  a  a  A.  305 


See  ••Execution.** 


GARNISHMENT. 
GIFTS. 


Charitable  gifts,  see  "Charities.** 

ReHtrictions  on  power  of  alienation,  see  "Perpetuities."* 

GOOD  FAITH. 

Of  purchaser,  see  "Fraudulent  CJonveyances,"  S  1;   ••Vendor  and  Purchafler,** 

I  1. 
Of  purchaser  of  public  land,  see  "Public  Lands,'*  (  2. 

GRANTS. 

Of  public  lands,  see  "Public  Lands.** 
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HARMLESS  ERROR. 

In  dvil  actions,  see  ''Appeal  and  Brror,**  |  8. 

HEARING. 

In  admiralty,  see  "Admiralty,"  (  1. 

HIGHWAYS. 

See  "Navigable  Waters,"  fi  1. 

Accidents  at  railroad  crossings,  see  "Railroads,"  |  S. 

HOMESTEAD. 

(   !•    Abamdommenty  walTer,  or  forfeiture. 

Where  a  debtor  fraudulently  conveyed  certain  of  his  assets  to  a  cor- 
poration, which  assets  were  subsequently  seized  by  a  receiver  appointed 
In  a  creditors'  suit,  and  In  equity  belonged,  first,  to  the  creditors  of  such 
corporation,  and,  second,  to  certain  other  creditors,  the  debtor's  wife 
was  not  entitled  to  the  deduction  of  a  homestead  exemption  from  the 
proceeds  thereof,  which  was  insufficient  to  pay  the  debts. 

—Lazarus  v.  Stelnhardt,  133  Fed.  522 67  0.  0.  A.  243 

HOSPITALS. 

As  charities,  see  "Charities." 

HOTELS. 

Hotel  company  as  person  wbo  may  be  adjudged  bankrupt,  see  "Bankruptcy," 
i  2. 

HUSBAND  AND  WIFL 

Homestead  rlgbts,  see  "Homestead,"  J  1. 

Married  woman  as  stockbolder  In  national  bank,  see  "Banks  and  Banking," 

IMPAIRING  OBLIGATION  OF  CONTRACT. 

See  "Constitutional  Law,"  |  2. 

IMPORTS. 

Duties,  see  "Gustoms  Duties."* 

IMPROVEMENTS. 

Liens,  see  "Mechanics'  Liens." 

On  premises  demised,  see  ''Landlord  and  Tenant,"  §  2. 
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INDICTMENT  AND  INFORMATION. 

Consolidation  of  Indictments.  Bee  '^Criminal  Law/'  fi  2. 

For  conspiracy,  see  "Conspiracy,"  $  1. 

For  offenses  against  postal  laws,  see  "Post  Office/'  (  1. 

INFRINGEMENT. 

Of  copyright,  see  "Copyrights,"  1 1. 

Of  patent,  see  "Patents,'*  |  a 

Of  trade-mark,  see  "Trade-Marks  and  Trade-Names,**  §  2. 

INHABITANCY. 

For  pnrpooe  of  Jurisdiction,  see  "Conrts,"  (  1. 

INJUNCTION. 

Federal  conrts  restraining  proceedings  in  state  courts,  see  "Courts,*  |  2. 

Objections  for  purpose  of  review,  see  "Api>eal  and  Error/'  fi  2. 

Questions  considered  on  appeal,  see  "Appeal  and  Error,"  fi  8. 

Uestralning  infringement  of  patent,  see  "Patents,"  fi  6. 

Review  by  Circuit  Court  of  Appeals  of  order  granting  preliminary  injunction, 

see  "Courts,"  fi  1. 
Review  of  discretion  of  court,  see  "Appeal  and  Error,"  fi  3. 

fi    1*    Nat«re  and  ^ptommdm  im  cemeral. 

The  adequate  remedy  at  law  which  will  deprive  a  court  of  equity  of 
juiisdiction  must  be  a  remedy  as  certain,  complete,  prompt,  and  efficient 
to  attain  the  ends  of  justice  as  the  remedy  in  equity. 

—Williams  v.  Neely,  134  Fed.  1 67  a  C  A.  IH 

fi   2.    Subjects  of  proteetloB  and  relief. 

An  injunction  should  issue  to  stay  an  action  at  law  upon  a  promissory 
note  for  the  purchase  price  of  land  until  this  equitable  defense  of  re- 
duction is  allowed  whenever  the  remedy  at  law  is  less  certain,  prompt, 
and  efficient  to  attain  the  ends  of  justice,  either  because  the  interests  of 
the  parties  require  that  the  title  to  the  land  should  be  perfected,  that 
their  rights  should  be  adjudicated,  and  that  the  litigation  should  be 
closed — ^a  result  which  no  remedy  at  law  is  adeiiuate  to  accomplisli— or 
because  it  entails  circuity  of  action,  or  because  there  is  imminent  danger 
of  unjustifiable  loss  or  injury  to  the  payee  of  the  note,  which  a  court 
of  equity  may,  and  a  court  of  law  cannot,  prevent 

—Williams  v.  Neely,  134  Fed.  1 67  a  C.  A.  171 

Any  fact  which  renders  It  against  conscience  to  enter  or  execute  a 
judgment  at  law,  and  which  was  not  available  to  the  defendant  at  law, 
confers  juristllction  upon  a  court  of  equity  to  enjoin  the  proposed  entry 
or  execution. 

—Williams  V.  Neely,  134  Fed.  1 67  C.  0.  A.  IH 

The  defendant  in  an  action  at  law  by  a  corporation  for  money  had  and 
received,  who  is  severally 'liable  with  another  person,  not  sued,  for  the 
dcl)t,  1h  not  entitled  to  enjoin  the  action,  and  remove  the  litigation  into 
a  court  of  e<iuity.  on  allegations  that  his  co-debtor  is  the  principal  stock- 
holder in  pluintiflf  conmration,  that  it  is  indebted  to  him,  and  be  in  turn 
is  liulehted  to  defendant,  In  order  that  the  several  accoimts  may  be  ad- 
justed, and  defentlaut  enabled  to  establish  an  equitable  set-off,  where  it 
Is  not  allege<|  that  such  other  person  is  Insolvent,  since  the  other  stodv- 
holders  are  entitled  to  have  the  debt  due  the  corporation  collected,  and 
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cannot  be  compelled  to  await  tbe  adjustment  of  equities  between  the 
debtors. 

— Kewanee  Mfg.  Co.  v.  Leigh,  135  Fed.  58 67  0.  C.  A.  532 

§  3.    Aotloas  for  iajunotions. 

It  is  not  culpable  laches  for  one  who  has  an  equitable  defense  of  re- 
duction to  a  promissory  note,  which  has  been  and  Is  the  subject  of  pend- 
ing litigation  in  another  court,  and  which,  if  available  at  law,  would  sur- 
vive as  long  as  the  cause  of  action  upon  the  note  existed,  to  wait  until 
an  affirmative  action  at  law  upon  the  subject  of  the  defense  is  barred, 
and  until  the  equitable  defense  is  rejected  in  an  action  at  law  upon  the 
note,  before  invoking  the  aid  of  a  court  of  equity  to  enjoin  the  prosecu- 
tion of  the  latter  action  until  his  equitable  defense  is  allowed. 

— WUliams  v.  Neely,  134  Fed.  1 67  0.  C.  A.  171 

INNKEEPERS. 

Hotel  company  as  person  who  may  be  adjudged  bankrupt,  see  "Bankruptcy,*'" 
§2. 

IN  PAIS. 

Estoppel,  see  "Estoppel,"  (  1. 

INSOLVENCY. 

See  "Bankruptcy.'* 

Of  national  bank,  see  "Banks  and  Banking,"  |  1« 

INSPECTION. 

Of  appliances  by  vessel  owners,  see  "Shipping,"  |  5. 

INSURANCE 

(   1.    lasvranoe  agents  and  brokers. 

A  representative  of  plaintiff  railroad  company,  having  authority  to 
attend  to  its  insurance  business  and  to  do  everything  in  respect  thereto 
that  could  be  done  by  its  officers  or  directors,  gave  an  order  to  a  broker 
to  place  insurance  to  a  stated  amount  on  property  of  the  company  at  a 
certain  place.  The  broker  applied  to  an  agent  at  such  place  having 
power  to  issue  policies  for  certain  companies,  including  defendant,  and 
he  issued  policies  in  different  companies  to  the  required  amount,  which 
he  forwarded  to  the  broker,  who  delivered  them  to  plaintiff's  representa- 
tive, by  whom  they  were  accepted.  Certain  of  the  companies  desiring 
to  cancel  their  policies,  the  agent  wrote  others  to  take  tlielr  place,  and 
forwarded  them  to  the  broker,  who  presented  them  to  plaintiff's  rei)re- 
sentative,  and  he  accepted  the  same  and  surrendered  the  old  ones.  De- 
fendant notified  its  agent  to  cancel  its  policies,  and  he  proceeded  in  the 
same  manner.  He  noted  their  cancellation  on  his  books,  as  also  did 
the  broker ;  but  before  he  had  taken  the  substitute  policies  to  plaintiff's 
representative  the  property  was  destroyed  by  fire.  The  policies  contained 
a  provision  that  they  might  be  canceled  by  defendant  on  five  days'  notice 
to  the  insured,  but  no  such  notice  had  been  given.  Held,  that  in  the 
transaction  the  broker  was  defendant's  subagent,  and  not  an  agent  of 
plaintiff;  that  there  was  nothing  in  the  course  of  dealing  which  gave 
him  implied  authority  to  cancel  policies  which  had  been  delivered  to 
plaintiff,  and  substitute  others,  or  to  waive  notice  for  plaintifif,  but,  on 
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the  contrary,  the  course  of  dealing  showed  that  anch  power  was  retained 

hy  plaintilTs  representative,  and  that,  he  having  neither  consented  to 

the  cancellation  nor  waived  notice,  defendant's  policies  remained  in  force. 

— ^Insurance  Co.  of  North  America  ▼.  Wisconsin  Cent  By.  Co.,  134 

Fed.  794    67  a  C.  A.  300 

Decedent's  application  for  insurance  in  the  EL  Company  having  been 
declined,  such  company's  agents  applied  to  defendant's  agent  for  a 
policy  on  decedent's  life,  and  were  furnished  with  an  application,  which 
they  filled  up  and  signed  without  notice  to  or  authority  from  deceased, 
and  proau-ed  the  physician  to  copy  therein  the  medical  examination 
and  certificate  which  he  had  previously  made  on  the  rejected  applica- 
tion, whereupon  such  agents  delivered  the  application  to  defendant's 
agent,  who  bad  no  notice  of  the  manner  in  which  it  was  prepared,  on 
which  defendant  issued  a  policy,  which  was  delivered  to  deceased's 
wife,  who  paid  therefor,  believing  it  to  be  the  policy  applied  for  in  the 
E3.  Company.  Held,  that  the  E.  Company's  agents  in  such  transaction 
acted  simply  as  brokers,  and  not  as  defendant's  agents,  and  that  defend- 
ant was  th^efore  not  liable  on  the  policy. 

— Mahon  t.  Royal  Union  Mut  Life  Ins.  Co.,  134  Fed.  732 

67  C.  a  A.  638 
I   2.    The  eomtract  ia  ceaeral. 

Where  negotiations  for  a  contract  for  insurance  were  made  between 
agents  of  the  resp^tive  parties,  and  the  contract,  which,  when  redm^ 
to  writing,  constituted  a  mere  option,  was  signed  by  both  principals,  evi- 
dence that  the  agents  understood  the  agreement  to  be  different  from  tbe 
contract  embodied  in  the  writing  was  insufficient  to  establish  a  mutual 
mistake  on  the  part  of  the  principals,  warranting  a  reformation  of  tbe 
written  contract. 

—Barker  ▼.  Pulhnan  Ca,  134  Fed.  70 67  C.  C.  A.  196 

Where  a  contract  l)etween  an  insurance  company  and  a  palace  car  com- 
pany provided  that  the  insurance  company  agreed,  on  the  expiration  of 
the  palace  car  company's  policies,  to  renew  the  same  for  three  years  at  a 
specified  rate,  which  agreement  was  signed  by  both  parties,  it  constituted 
a  mere  option,  which  did  not  bind  the  car  company  to  take  the  insurance. 
—Barker  v.  Pulhnan  Co.,  134  Fed.  70 67  C.  C.  A.  196 

Deceased  accepted  an  accident  policy,  providing  that  it  should  not  take 
effect  unless  the  premium  was  actually  paid  prior  to  any  accident  on 
which  claim  was  made,  and  that  no  waiver  of  the  contract  should  be 
binding  on  the  insurer  unless  indorsed  on  or  attached  to  the  policy,  and 
signed  by  the  president  or  secretary  of  the  company.  Held,  that  whCTC 
the  insiu'er  did  not  charge  premiums  on  policies  to  its  agents  until  tbey 
were  actually  received,  a  subagent  had  no  authority  to  accept  a  note 
from  deceased  in  lieu  of  cash  for  the  first  premiiun,  and  to  thereby  waive 
the  provisions  of  the  policy. 

— Pennsylvania  Casualty  Co.  v.  Bacon,  133  Fed.  907 

67  O.  C.  A.  497 
I   8.    Risks  and  eaMses  of  loss. 

Under  Civ.  Code  Cal.  §  2629,  providing  that  "an  insurer  is  not  liable 
for  a  loss  caused  by  the  willful  act  of  the  insured,  but  he  is  not  exonerated 
by  the  negligence  of  the  insured,  or  of  his  agents  or  others,"  expressly 
made  a  part  of  a  marine  policy  on  cargo,  there  can  be  no  recovery  for 
loss  or  damage  resulting  directly  from  the  act  of  the  master  in  designedly 
undertaking  to  force  the  vessel  through  fioating  ice  on  a  voyage  to  Alaska, 
with  knowledge  of  the  dangers  to  be  encountered  and  with  ample  time  to 
have  avoided  them,  in  order  to  arrive  more  quickly  at  his  destination  and 
secure  a  better  market  for  his  cargo.  Such  conduct  is  not  mere  negligence, 
but  is  a  willful  omission  to  perform  his  legal  duty  and  an  intentional 
commission  of  a  wrongful  act 

— Standard  Marine  Ins.  Co.,  Limited,  of  Liverpool,  England,  T.  Nome 

Beach  Lighterage  &  Transportation  Co.,  133  Fed.  636 

67  a  a  A.  602 
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I  4*    Extemi  of  !•■•  and  liability  of  imsurer. 

An  Insured  cargo  was  damaged  to  some  extent  on  the  voyage  from  perils 
of  the  sea,  and  after  reaching  the  port  of  delivery  both  vessel  and  cargo 
were  sold  in  satisfaction  of  a  claim  for  salvage.  There  was  no  evidence 
to  show  the  amount  of  the  damage  to  the  cargo,  nor  was  the  value  of 
the  salvage  services  ever  ascertained.  There  was  no  abandonment  prior 
to  the  sale.  Held,  that  the  facts  were  not  such  as  to  constitute  a  total 
loss  without  abandonment 

— Standard  Marine  Ins.  Co.,  Limited,  of  Liverpool,  England,  v.  Nome 

Beach  Lighterage  &  Transportation  Co.,  133  Fed.  636 

67  C.  0.  A.  602 

In  marine  insurance,  a  constructive  total  loss  is  one  upon  the  happening 
of  which  the  insured  may  abandon  the  subject-matter  of  the  insurance ; 
and,  unless  there  remains  something  of  value  to  pass  to  the  underwriter, 
there  is  nothing  to  abandon,  and  no  case  for  the  application  of  the  doc- 
trine of  constructive  total  loss. 

—Standard  Marine  Ins.  Co.,  Limited,  of  Liverpool,  England,  v.  Nome 

Beach  Lighterage  &  Transportation  Co.,  133  Fed.  636 

67  C.  0.  A.  602 

An  insured  cargo  was  damaged  to  some  extent  on  the  voyage  from  perils 
of  the  sea,  and  after  reaching  the  port  of  delivery  both  vessel  and  cargo 
were  sold  in  satisfaction  of  a  claim  for  salvage.  There  was  no  evidence 
to  show  the  amount  of  the  damage  to  the  cargo,  nor  was  the  value  of  the 
salvage  services  ever  ascertained.  There  was  no  abandonment  prior  to 
the  sale.  Held,  that  there  could  not  be  an  abandonment  afterwards,  to 
create  a  constructive  total  loss,  the  property  having  passed  beyond  control 
of  the  insured. 

— Standard  Marine  Ins.  Co.,  Limited,  of  Liverpool,  England,  v.  Nome 

Beach  Lighterage  &  Transportation  Co.,  133  Fed.  636 

67  0.  C.  A.  602 

Under  a  marine  policy  requiring  the  insured  to  sue,  labor,  and  travel, 
and  use  all  reasonable  means  for  the  security,  preservation,  and  recovery 
of  the  property  insured,  for  the  expense  of  which  the  insurer  will  contrib- 
ute in  proportion  as  the  sum  insured  is  to  the  whole  sum  at  risk,  the 
sum  at  risk  is  the  valuation  of  the  property  as  stated  in  the  policy,  which 
is  conclusive  between  the  parties;  and  the  rule  is  not  changed  because 
such  sum  happens  to  equal  the  sum  insured,  thus  obligating  the  insurer 
to  pay  the  whole  of  the  expense  incurred  under  the  sue  and  labor  clause. 
---Standard  Marine  Ins.  Co.,  Limited,  of  Liverpool,  England,  v.  Nome 

Beach  Lighterage  &  Transportation  Co.,  133  Fed.  636 

67  C.  C.  A.  602 
(   6.    Mntual  benefit  iasnranee. 

Where  an  assessment  insurance  association  passed  a  by-law  which 
amounted  to  a  renunciation  of  its  contracts  and  entitled  a  member  to  re- 
scind his  contract  and  recover  the  premiums  paid  thereon,  but  no  action 
was  brought  therefor  until  three  years  and  seven  months  after  the  pass- 
age of  the  by-law,  an  aflldavit  of  defense  which  sets  up  that  no  claim  for 
rescission  had  previously  been  made,  and  that  during  the  delay  a  large 
number  of  members  who  might  have  been  assessed  for  the  payment  of 
plaintiff's  claim  died  or  ceased  to  be  members,  and  that  new  members 
were  taken  in  without  any  notice  of  the  claim,  is  sufficient  on  its  face  to 
show  such  laches  as  would  prevent  a  smnmary  Judgment  against  the  as- 
sociation. 

— Supreme  Council  A.  L.  H.  v.  McAlamey,  135  Fed.  72 

67  0.  0.  A.  546 

An  Insurance  society,  having  issued  to  plaintiff  a  certificate  for  $5,000, 
passed  a  by-law  reducing  insurance  certificates  of  $5,000  to  $2,000,  and 
thereafter  refused  to  consider  plaintiflTs  certificate  in  force  for  more  than 
that  sum.  Plaintiff  protested  against  such  attempted  reduction,  offered 
to  pay  assessments  on  the  full  face  of  his  certificate,  and  thereafter  paid 
assessments  based  on  the  reduced  amount  under  protest  for  a  period  of 
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two  years  and  five  months,  when  he  notified  defendant  of  his  intuition 
to  cancel  the  Insurance,  and  demanded  repayment  of  assessments  paid. 
Held  that,  though  plaintiff  was  entitled  to  such  relief  on  defendant's 
breach  of  its  contract  in  the  first  instance,  he,  having  elected  to  treat 
the  contract  as  continuing,  notwithstanding  defendant's  breacli,  by  pay- 
ment of  assessments  during  such  time,  was  not  entitled  to  make  a  second 
election  to  rescind* 

^Supreme  Council  A.  L.  H.  t.  Llppincott,  134  Fed.  824 

er  c.  c.  A.  650 
INTEREST. 

On  assessments  collected  by  city  for  benefit  of  bondholders,  see  "Municipal 

Corporations,"  S  2. 
On  loan  by  building  and  loan  association,  see  "Building  and  Loan  Associa- 

tiona.** 

INTERLOCUTORY  JUDGMENT. 

Appealability,  see  "Appeal  and  ErrOT,"  1 1. 

INTERNAL  REVENUE. 

The  words,  "Glass;  this  side  up,  with  care,'^  written  on  a  box  con- 
taining bottles  of  whisky,  are  n  mere  caution  to  the  carrier,  and  not  a 
false  designation  of  the  contents  of  the  box,  within  the  meaning  of 
Uev.  at.  S  3449  [U.  S.  Comp.  St  1901.  p.  2277].  subjecting  to  a  penalty 
any  person  who  ships  liquors  under  any  other  than  the  proper  name  or 
brand. 

— ^United  States  v.  Twenty  Boxes  of  Com  Whisky,  133  Fed.  910 

67  C.  C.  A,  214 

Rev.  St.  S  3449  [U.  S.  Comp.  St  1901,  p.  22771.  subjecting  to  a  penalty 
any  i>erson  shij>plng  liquors  under  any  other  than  the  proper  name  or 
brand,  merely  api>lies  to  their  shipment  under  a  false  brand  or  desig- 
nation, and  not  to  their  shipment  without  any  name  or  brand  being 
placed  thereon. 

— United  States  v.  Twenty  Boxes  of  Com  Whisky,  133  Fed.  910 

67  C.  C.  A.  214 

Rev.  St  I  3449  [U.  S.  Comp.  St  1901,  p.  2277],  subjecting  to  a  penalty 
any  i>erson  shipping  liquors  under  any  other  than  the  proper  name  or 
brand,  applies  only  to  shipments  by  distillers,  brewers,  manufacturers 
of  wine,  rectifiers,  and  wholesale  dealers  in  spirits  or  fermented  liquors 
or  wines,  and  not  to  all  persons  generally. 

—United  Stetes  v.  Twenty  Boxes  of  Cora  Whisky,  133  Fed.  910 

67  0.  a  A.  214 

INTERNATIONAL  LAW. 

See  "Aliens.* 

INTOXICATING  LIQUORS. 

Construction  of  statutes,  see  "Statutes,"  §  1. 

Violation  of  internal  revenue  laws,  see  **Intemal  Revenue^** 

INVENTION. 

See  "Patents.** 
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ISSUES. 

In  civil  actions,  see  'Tleftdlng,"  §  3. 

Presented  for  review  on  api>eal,  see  "Appeal  and  Error,**  |  2. 

JOINT  TENANCY. 

In  mining  claim,  see  "Mines  and  Minerals,"  (  1. 

JUDGES. 

See  •*Ck)urts.*» 

Mandamus  to  Jud^e,  see  "Mandamus,"  §  2. 

I    1.    Riehts,  powers,  duties,  and  Uabilitlei. 

A  judge  of  the  Circuit  Court  cannot  properly  take  action  In  a  cause 
pending  therein  on  a  motion  sent  him  through  the  mail,  and  not  filed 
with  the  clerk  as  required  by  the  rules  of  the  court ;  and  the  delivery 
by  him  to  the  clerk  of  a  motion  and  papers  in  support  thereof  so  re- 
ceived by  him,  with  directions  to  notify  counsel  of  the  rule,  was  a  proper 
disposition  of  the  same. 

—In  re  Kinney,  135  Fed.  340 67  C.  a  A.  677 

JUDGMENT. 

Decree  In  equity,  see  "Equity,"  §  4. 

Federal  courts  restraining  collection  of  Judgment  of  state  court,  see  "Courts," 

12. 
On  appeal  or  writ  of  error,  see  "Appeal  and  Error,"  (  4^ 
Review,  see  "Appeal  and  Error.*' 

§    1.    Entry,  reoord,  and  docketing:. 

Rev.  Codes  N.  D.  1899.  §S  5479,  5487,  5488.  require  the  clerk  of  the 
district  court  to  keep  among  the  records  of  the  court  a  judgment  book. 
In  which  the  judgment  in  each  case  is  to  be  entered  by  the  clerk  upon 
the  order  of  the  court  or  judge.  In  one  court  it  was  the  practice  for 
the  clerk,  as  each  order  for  judgment  was  made,  to  promptly  write 
out  the  judgment  with  a  typewriter  upon  separate  sheets  of  paper  of 
uniform  size,  to  sign  the  judgment  and  affix  the  seal  of  the  court,  to 
number  the  sheets  consecutively  according  to  the  chronological  order  in 
which  the  judgments  were  written  out,  and  to  place  and  securely  keep 
these  sheets  in  their  proper  order  in  a  compact  parcel  in  an  inclosed  box 
or  case  in  the  form  of  a  book  labeled  "Judgment  Book,"  until  there  should 
be  sufficient  of  them  to  make  a  bound  volmne,  when  they  were  perma- 
nently bound  together,  preserving  the  same  order,  and  with  the  same 
paging.  Held,  that  such  practice  must  be  presumed  to  have  been  known 
to  and  approved  by  the  court,  and  that  the  sheets  as  kept  constituted  a 
judgment  book  within  the  statutes,  and  a  judgment  from  the  time  of  its 
entry  therein  was  as  effective  for  all  purposes  as  though  entered  in  a 
bound  volinne. 

—Lynch  v.  Burt,  132  Fed.  417;   Burt  v.  Lynch,  Id. .  .67  C.  C.  A.  305 

I  2.    Collateral  attaok. 

Aside  from  statutory  exceptions,  a  suit  cannot  be  maintained  against 
a  receiver  In  another  court  without  the  permission  of  the  court  by  which 
he  was  appointed,  but  a  decee  against  the  receiver  of  another  court  is  not 
a  nullity  which  may  be  so  declared  In  a  collateral  proceeding  merely  be- 
cause the  record  falls  to  show  affirmatively  that  such  permission  to  bring 
the  suit  was  obtained. 

—Ridge  V.  Manker,  132  Fed.  599 67  C.  0.  A.  596 
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I  8.    Oomel«fliTemeM  of  adjndleatiom. 

One  who  avails  himself,  by  action  or  by  defense  to  an  action,  of  a  part 
of  an  indivisible  claim  or  cause  of  action,  thereby  estops  himself  from 
again  maintaining  an  action  or  defense  founded  upon  it  One  may  not 
q;>llt  his  cause  of  action. 

— Watklna  v.  American  Nat  Bank,  134  Fed.  36 67  C.  a  A.  110 

A  defendant  who  has  a  claim  which  constitutes  a  defense  to  the  action 
against  him  and  an  affirmative  cause  of  action  against  the  plaintiff  has 
the  option  to  use  it  for  defense  or  for  attack,  but  he  cannot  do  both. 

If  he  avails  himself  of  any  part  of  it  in  defense  of  the  action  against 
him,  he  is  thereby  conclusively  estopped  from  subsequently  maintaining 
an  action  against  the  plaintiff  to  recover  any  portion  of  it  and  he  loses 
the  excess.  . 

— Watkins  t.  American  Nat  Bank,  134  Fed.  86 67  C.  C.  A.  110 

The  vendor  sued  his  vender  for  $6,000,  balance  owing  upon  his  note  for 
$16,000,  which  was  a  part  of  the  consideration  for  a  contract  for  the 
sale  of  a  large  amount  of  real  estate.  A  portion  of  this  real  estate  had 
been  conveyed  to  the  vendee  pursuant  to  the  contract  The  vendee  d^iied 
liability  to  pay  the  balance  of  his  note,  because  the  vendor  had  lost  title 
to  the  portion  of  the  property  which  it  had  not  conveyed  to  him.  The 
court  found  the  property  which  had  not  been  conveyed  to  be  worth 
$2.'>.()()0,  and  rendered  a  Judgment  for  the  defendant  The  vendee  then 
brought  an  action  to  recover  of  the  vendor  the  difference  l)etween  $25,000, 
the  value  of  the  property,  and  $6,000,  the  amount  unpaid  upon  his  note. 
Bcld^  the  vendee  was  estopped  by  the  former  suit  to  maintain  the  action. 
He  could  not  thus  split  his  cause  of  action. 

—Watkins  v.  American  Nat  Bank,  184  Fed.  86 67  0.  a  A.  110 

An  adjudication  in  favor  of  the  right  of  an  individual  to  car  service 
over  a  side  track  operated  by  a  common  carrier  is  not  conclusive  on  that 
right  in  a  subsequent  suit,  brought  after  the  sale  of  the  track  by  the 
carrier  to  a  private  corporation  which  was  a  party  to  the  former  suit 
and  based  upon  such  sale. 

— Oman  v.  Bedford-Bowling  Green  Stone  CJo.,  134  Fed.  64 

67  C.  C.  A.  190 

A  Judgment  against  a  grantor  In  a  fraudulent  conveyance,  rendered 
subsequently  to  the  conveyance,  Is  not  conclusive  upon  the  grantee  as 
to  the  existence  or  amount  of  the  debt  at  the  time  of  the  transfer,  because 
he  cannot  be  prejudiced  in  resi>ect  of  a  pre-existing  right  by  a  Judgment 
to  which  he  Is  a  stranger. 

—Lynch  v.  Burt  132  Fed.  417;   Burt  v.  Lynch,  Id.  ..67  C.  C.  A.  805 

A  question  expressly  determined  by  a  court  of  equity,  whose  decree  la 
affirmed  on  ap]»eal,  is  res  Judicata  between  the  parties,  although  such 
question  was  not  considered  by  the  appellate  court,  whose  affirmance 
was  based  on  other  grounds. 

—Russell  V.  Russell,  134  Fed.  840 67  a  C.  A.  436 

f   4.    Foreign  Jndcmemts. 

A  decision  of  the  state  Court  of  Appeals  to  the  effect  that  the  owner 
of  cutting-stone  rights  had  no  property  right  In  a  switch  over  the  land 
Is  res  adjudicata,  as  to  such  ownership,  in  a  subsequ^it  suit  bet\^'een  the 
parties. 

—Oman  t.  Bedford- Bow  ling  Green  Stone  Co.,  134  Fed.  64 

67  C.  a  A.  190 
i   6.    Pajnnemty  aatlsfaetlom,  merger,  and  discharge. 

A  hi)lder  of  two  notes  against  the  same  maker,  one  of  which  is  col- 
lateral to  the  other,  and  one  having  an  indorser.  is  entitled  to  sue  and 
recover  Judgment  upon  each:  but  the  Judgment  upon  the  collateral  note 
is  also  collateral,  and  is  satisfleil  by  a  satisfaction  of  the  principal  Judg- 
ment and  a  sale  of  property  thereunder  after  such  satisfaction  Is  wholly 
unauthorized. 

—Lynch  v.  Burt  132  Fed.  417;   Burt  v.  Lynch,  Id. .  .67  a  a  A.  305 
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JUDICIAL  SALES. 

On  execution,  see  "Execution,"  §  2. 

JURISDICTION. 

Jurisdiction  of  particular  actions  or  proceedings^ 
See  "Cancellation  of  Instruments,"  S  1. 
Action  by  United  States,  see  "United  States,"  §  2. 
For  unfair  competition,  see  "Trade-Marks  and  Trade-Names,"  |  2. 

Special  jurisdictiims. 

Appellate  Jurisdiction,  see  "Bankruptcy,"  §  9. 
Particular  courts,  see  "CJourts." 

JURY. 

Questions  for  Jury  in  criminal  prosecutions,  see  "Criminal  Law,"  (  2. 
Taking  case  or  question  from  Jury  at  trial,  see  "Trial,"  fi  !• 

LACHES. 

Adoption  by  federal  courts  of  state  practice,  see  "Courts,**  $  1. 

Effect  in  equity,  see  "Equity,"  §  2. 

In  rescission  of  contract  for  mutual  benefit  insurance,  see  "Insurance,"  S  5. 

In  suing  for  infringement  of  copyright,  see  "Copyrights,"  (  !• 

In  suing  out  injunction,  see  "Injunction,"  fi  3. 

LANDLORD  AND  TENANT. 

i   1.    Terms  for  years. 

A  distilleries  company  contracted  to  sell  slop  and  deliver  the  same  at  a 
feeding  lot.  Contemporaneously  with  this  agreement  the  purchaser 
agreed  to  lease  a  lot  to  the  company,  to  be  used  as  a  feeding  lot.  The 
lease  provided  that  the  lessor .  should  have  the  refusal  of  the  slop  for 
any  year,  and,  in  case  he  took  it,  no  rent  should  be  paid  for  the  lot. 
Held,  that  the  exercise  of  the  option  by  the  lessor  did  not  terminate  the 
lease  or  change  the  relation  of  the  distilleries  company  to  the  property, 
and  the  feeding  lot  at  which  the  company  was  obligated  by  its  contract 
to  deliver  the  slop  was  to  be  regarded  as  supplied  by  It,  although  the 
lot  was  owned  by  the  purchaser  of  the  slop,  and  the  company  was  exempt 
from  liability  for  rent  while  furnishing  the  slop. 

— Lillard  v.  Kentucky  Distilleries  &  Warehouse  Co.,  134  Fed.  168. . 

67  C.  C.  A.  74 
I  2.    Premises,  and  enjoyment  and  nse  thereof. 

A  distilleries  company  contracted  to  sell  slop,  to  be  delivered  at  a  cer- 
tain feeding  lot  A  contemporaneous  contract  between  the  parties  pro- 
vided for  the  lease  of  land  by  the  purchaser  of  the  slops  to  the  distilleries 
company  to  be  used  as  a  cattle  feeding  lot  The  lease  also  gave  the 
lessors  the  refusal  of  the  slop  during  any  year,  and  provided  that,  if 
they  should  exercise  the  option,  no  rent  should  be  paid  for  the  lot 
Heldf  that  any  obligation  on  the  part  of  the  distilleries  company,  arising 
out  of  custom  and  usage  in  the  sale  and  delivery  of  slop,  to  deliver  the 
same  in  a  feeding  lot  adapted  to  feeding  purposes,  arose  out  of  the  con- 
tract for  the  sale  of  the  slop,  and  not  out  of  any  express  or  implied 
obligation  of  the  lease. 

—Lillard  v.  Kentucky  Distilleries  &  Warehouse  Co.,  134  Fed.  168. . 

67  C.  C.  A.  74 
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The  lease  of  a  lot  •'to  be  used  as  a  cattle  feeding  lot^  does  not  require 
the  lessee  to  put  In  cross-fences,  or  piping  or  troughs,  or  sheds,  but 
merely  gives  him  the  permission  so  to  do,  with  the  right  to  remoYe  the 
improvements  at  the  end  of  the  lease. 

^Llllard  T.  Kentucky  Distilleries  &  Warehouse  Co.,  134  Fed.  168.. 

67  C.  a  A.  74 

LANDS. 

See  "Public  Lands.'' 

LEASES. 

See  **Landlord  and  Tenant** 

LEGACIES. 

See  ••Wllto." 

LETTERS  PATENT. 

For  inyentlons,  see  •'Patents." 

For  public  lands,  see  "Mines  and  Minerals,**  |  !» 

LIBEL  AND  SLANDER. 

I   1*    Aotlons. 

A  declaration  in  an  action  for  libel  by  the  publication  of  an  article  set 
out  and  which  related  to  a  woman  described  therein  as  widely  known  as 
"Annie  Oakley,"  and  as  having  been  a  famous  rifle  shot  who  had  giiKO 
public  exhibitions,  etc.,  which,  in  addition  to  an  allegation  that  the  libel 
was  published  of  and  (X)nceming  plaintiff,  further  alleges  that  plaintiff 
had  acquired  great  skill  in  shooting  with  a  rifle,  and  had  given  public 
exhibitions,  and  was  widely  known  by  the  name  of  "Annie  Oakley,"  suf- 
ficiently shows  on  its  face  that  the  article  related  to  plaintiff. 

— Hutler  V.  Carter  &  Russell  Pub.  Co.,  135  Fed.  69. .  .67  a  0.  A.  543 

It  is  not  necessary  that  a  declaration  in  libel  should  identify  the  plain- 
tiff with  every  description  in  the  libel,  since  such  rule  would  enable  one 
to  publish  lil)els  with  impunity  by  inserting  mlsdescTiptions  in  some  re- 
spects not  essential  to  a  general  understanding  of  the  person  meant 

—Butler  T.  Carter  &  Russell  Pub.  Co.,  135  Fed.  69. .  .67  a  a  A.  543 

LICENSES. 

For  making,  use,  or  sale  of  patented  articles,  see  'Tatents,**  S  5. 

LIENS. 

See  "Mechanics*  Liens.** 

Against  estate  of  bankrupt  see  "Bankruptcy,**  |  6. 
Effect  of  proceedings  in  bankruptcy,  see  ** Bankruptcy,**  |  8. 
Reimbursement  of  i>erson  claiming  in  good  faith  under  fraudulent  grantee  for 
expenditures  in  payment  of,  see  "Fraudulent  Conveyancefl,"  I  1. 

LIFE  INSURANCE 

See  "Insurance.** 
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LIMITATION  OF  ACTIONS. 

Laches,  see  •'Equity,'*  S  2. 

Time  for  filing  petition  in  bankruptcy,  see  "Bankruptcy,"  S  !• 

§    1.    Statutes  of  limitation. 

The  defense  of  reduction  or  recoupment,  which  arises  out  of  the  same 
transaction  as  the  promissory  note  or  claim,  survives  as  long  as  a  cause 
of  action  upon  the  promissory  note  or  claim  exists,  although  an  affirma- 
tive action  upon  the  subject  of  the  defense  may  be  barred  by  the  statute 
of  limitations. 

—Williams  v.  Neely,  134  Fed.  1 67  C.  C.  A.  171 

An  indebtedness  of  one  member  of  a  bankrupt  firm  for  jnoney  ad- 
vanced on  specified  dates  to  be  used  in  his  business  before  the  firm  was 
organized,  on  which  no  payments  of  principal  or  interest  were  made, 
was  barred  by  the  six-years  limitation  provided  by  Code  Ala.  1896,  § 
2796. 

— Dacovlch  V.  Schley,  134  Fed.  72 67  C.  O.  A.  198 

§   2.    Aoknowledsment,  new  promise,  and  part  pajnnent. 

One  of  the  members  of  a  bankrupt  firm,  being  indebted  to  his  father- 
in-law,  disclosed  such  indebtedness  to  his  partner  on  the  formation  of  the 
firm,  and  the  partner  thereupon  assumed  one-half  thereof  as  a  part  pay- 
ment for  his  interest  in  the  firm,  whereupon  a  duebill  was  executed 
specifying  the  dates  and  amounts  of  the  advancements,  and  signed  in 
the  firm  name.  Held,  that  such  duebill  thereby  became  a  new  Indebted- 
ness of  the  firm,  and,  not  being  barred  by  limitations  at  the  time  bank- 
ruptcy proceedings  were  instituted  against  the  firm,  was  allowable  as  a 
claim  against  it,  though  the  original  indebtedness  was  barred. 

—Dacovlch  T.  Schley,  134  Fed.  72 67  0.  0.  A,  198 

LIMITATION  OF  LIABILITY. 

For  injury  to  express  messenger,  see  "Carriers,"  S  1. 

LITERARY  PROPERTY. 

See  "Copyrights." 

LOAN  ASSOCIATIONS. 

See  "Building  and  Loan  Associations.^ 

LOCATION. 

Of  mining  claim,  see  "Mines  and  Minerals,"  I  1* 

MANDAMUS. 

§    1*    Nature  and  gronnds  in  general. 

A  writ  of  mandamus  will  not  be  granted  to  compel  action  by  a  court 
for  which  no  application  has  been  made  to  such  court 

— Edinburg  Coal  Co.  v.  Hmuphreys,  134  Fed.  839 67  C.  C.  A,  435 

S   2*    Subjects  and  purposes  of  relief. 

The  appointment  of  a  receiver  for  a  corporation,  with  power  to  borrow 
money,  on  the  filing  of  a  petition  in  Involuntary  bankruptcy  against  the 
67  C.C.A.— 47 
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oorporatloii,  !•  within  the  Jurisdiction  of  the  Distrct  Gonrt,  and  neither 
the  yalidlty  of  such  an  order  uor  the  effect  thereon  of  a  subsequent  dis- 
missal of  the  petition  on  a  finding  that  the  corporation  was  not  subject 
to  bankruptcy  proceedings  can  be  reviewed  <x  determined  by  the  Circuit 
Ckmrt  of  Appeals  on  an  application  for  a  writ  of  mandamus. 

— Bdinburg  Goal  Ck>.  y.  Humphreys,  184  Fed.  8S9 67  O.  C  A.  435 

^  3.    Jwiisdietiom,  prooe«dimcSf  Mid  relief. 

The  grant  of  power  to  federal  courts  to  issue  mandamus  against  a 
common  carrier  corporation  to  prevent  discrimination  necessarily  em- 
braced power  to  act  on  the  officers  of  such  corporation  in  control  thereof, 
independent  of  Act  Gong.  Feb.  19,  1903.  c.  708,  §  2,  32  Stat  848  [U.  S. 
Comp.  St  Supp.  1903,  p.  803],  providing  that  in  any  proceeding  to  enforce 
the  statutes  relating  to  interstate  commerce  it  should  be  lawful  to  include 
as  parties,  in  addition  to  the  carrier,  all  persons  interested  in  or  affected 
by  the  practice  under  consideration,  etc. 

—West  Virginia  Northern  R.  Go.  t.  United  States,  184  Fed.  198 

67  G.  a  A.  220 

Where,  on  an  application  for  mandamus  against  a  carrier  to  prevent 
discrimination  in  the  furnishing  of  cars  to  relator  and  two  certain  other 
ooal  companies,  the  petition  alleged  and  the  return  admitted  that  the 
president  of  the  railroad  company  was  himself  one  of,  and  also  largely 
interested  In  another  of,  the  coal  companies  other  than  relator,  and  was. 
In  effect  in  control  of  the  railroad  company,  and  that  what  was  done  by 
such  company  was  done  through  the  president  he  was  a  proper  party  to 
the  proceedings. 

—West  Virginia  Northern  EL  Co.  y.  United  States,  184  Fed.  198 

67  G.  G.  A.  220 

Where  an  altematlye  mandamus  against  a  carrier  commanded  it  to 
furnish  relator,  for  the  transportation  of  its  coal,  without  discrimination^ 
at  least  33%  per  cent  of  the  total  car  supply  to  be  distributed  by  the  car- 
rier at  the  time  the  writ  was  served,  or  to  show  cause  to  the  contrary,, 
the  court's  power  to  Issue  the  writ  being  statutory^  was  not  within  the 
strict  rule  of  the  common  law  with  respect  to  am^idments,  so  that,  on 
the  court's  announcing  its  conclusion  that  relator  was  only  entitled  to^ 
81  per  cent  of  the  car  supply,  the  court  was  authorized  to  permit  relator 
to  amend  the  alternative  writ  to  conform  to  the  facts  as  found, 

—West  Virginia  Northern  B.  Go.  v.  United  States,  134  Fed.  198 

67  a  a  A.  220 

On  an  application  for  a  peremptory  writ  of  mandamus  tried  to  the  court 
the  court  could  not  be  required  to  make  findings  on  special  issues  of  fact. 

—West  Virginia  Northern  R.  Go.  v.  United  States,  134  Fed.  198 

67  a  a  A.  220 

Where,  in  a  mandamus  proceeding  against  a  carrl^  to  prevent  dis- 
crimination In  the  distribution  of  cars  among  certain  coal  companies,  it 
was  admitted  that  the  carrier  owned  no  coal  cars,  but  obtained  them  from 
another  railroad,  and  allotted  cars  to  the  several  mining  districts  accord- 
ing  to  a  specified  rating,  the  court  had  power  to  fix  the  percentage  of  cars 
which  the  carrier  should  distribute  to  relator  in  proportion  to  the  present 
output  of  relator's  mine,  there  being  nothing  to  indicate  any  threatened 
or  probable  change  in  such  output 

—West  Virginia  Northern  R.  Go.  v.  United  States,  184  Fed.  198 

67  a  G.  A.  220 

Where  a  mandamus  proceeding  was  brought  against  a  carrier  and  its 
president  to  prohibit  discrimination,  and,  though  the  mandate  was  ad- 
dressed to  the  railroad  company  and  to  Its  president  '*and  each  of  them 
according  to  their  several  and  respective  powers."  the  Judgment  for  costs 
went  against  the  carrier  alone,  such  Judgment  was  not  Joint  but  should 
be  taken  distrlbutlvely,  as  affecting  the  president  only  according  to  his 
powers. 

—West  Virginia  Northern  B.  Go.  v.  United  States,  134  Fed.  198 

67  a  a  A.  220 
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Where  an  order  of  the  court  setting  an  application  for  a  peremptory 
writ  of  mandamus  for  hearing  disclosed  an  admission  by  counsel  that  ^by 
consent  of  parties"  a  Jury  was  waived  and  the  cause  submitted  to  the 
court  for  determination,  but  the  record  did  not  disclose  any  "stipulation 
in  writing  waiving  a  jury,"  as  prescribed  by  statute,  the  only  questions  of 
law  reviewable  on  error  were  the  sufficiency  of  the  alternative  writ  or  of 
the  findings  to  support  the  judgment 

—West  Virginia  Northern  R.  Co.  v.  United  States,  134  Fed.  198. .. . 

67  a  0.  A.  220 

MANDATE. 

8ee  "Mandamus.'* 

MARGINS. 

See  "Broken,"  {  1. 

MARINE  INSURANCE 

See  "Insurance,**  If  8,  4.  9 

MASTER  AND  SERVANT. 

Care  required  of  carrier  towards  express  messenger  as  that  of  master  to  serv- 
ant, see  "Carriers,**  §  1. 

Citizensliip  as  affecting  jurisdiction  of  federal  court  in  action  for  injuries  to 
servant,  see  **Courts,"  $  1. 

Laws  denying  equal  protection  of  law,  see  "Constitutional  Law,"  ^  4. 

I   1.    Master's  liability  for  injuries  to  servant. 

In  an  action  for  injuries  to  an  engine  hostler  while  performing  the 
duties  of  a  watchman  with  whom  he  had  exchanged  work,  evidence  held 
insufficient  to  sustain  a  finding  that  there  was  a  custom  in  the  railroad 
yard  where  plaintiff  worked  for  engine  hostlers  to  perform  the  duties  of 
the  watchman  under  similar  circumstances. 

—Baltimore  &  O.  R.  Co.  v.  Doty,  183  Fed.  866 67  C.  a  A.  38 

Where  plaintiff,  an  engine  hostler,  was  injured  while  performing  the 
duties  of  a  watchman,  an  instruction  that  if  plaintiff  was  not  in  the  per- 
formance of  duty,  if  he  was  not  entirely  outside  of  his  duty,  so  as  to  oc- 
cupy practically  the  position  of  a  stranger,  a  trespasser,  then  he  could 
not  claim  the  benefit  of  the  requirement  that  the  railroad  exercise  reason- 
able care  to  make  the  place  safe,  etc.,  was  erroneous. 

—Baltimore  &  O.  R.  Co.  v.  Doty,  133  Fed.  866 67  C.  C.  A.  38 ' 

Where  a  petition  for  injuries  to  an  engine  hostler  alleged  that  plaintiff, 
being  ordered  to  take  a  particular  engine  to  a  coal  chute  by  the  boss 
hostler,  communicated  his  instructions  to  a  fellow  hostler  then  on  the 
engine,  and  himself  went  ahead  of  the  engine  to  flag  and  switch  it,  "as 
It  was  his  duty  to  do,"  and  while  so  engaged  his  foot  was  caught  in  a 
loosely  covered  trench,  so  that  he  fell  toward  the  track,  and  was  struck 
by  the  engine  and  injured ;  that  he  did  not  know  of  the  existence  of  the 
trench,  and  could  not  have  seen  the  same  by  the  exercise  of  ordinary 
care;  and  that  defendant  was  guilty  of  negligence  in  not  causing  the 
trench  to  be  carefully  covered  or  guarded,  and  in  not  warning  plaintiff  of 
its  existence,  etc. — it  was  not  demurrable  for  want  of  facts. 

—Baltimore  &  O.  R.  Co.  v.  Doty,  133  Fed.  866 67  C.  O.  A.  38 

Where  plaintiff,  an  engine  hostler,  who,  by  the  rules  of  the  railroad 
company,  was  required  to  ride  on  the  engines,  exchanged  duties  with  a 
watchman  whom  he  found  in  possession  of  an  engine  he  had  been  ordered 
to  sliift,  and  permitted  the  watchman  to  run  the  engine  while  plaintiff  ran 
ahead  to  flag  and  switch  it,  and,  in  so  doing,  he  was  injured  by  falling 


Digitized  by  VjOOQ IC 


740  67  C.  C.  A.  REPORTS. 

Into  an  Insufficiently  coyered  steam  box,  the  existence  of  which,  though 
well  known  to  worlcmen  in  the  yards,  was  unknown  to  plaintiff,  he  was 
not  entitled  to  recover. 

—Baltimore  &  O.  R.  Ck).  y.  Doty,  133  Fed.  866 67  C.  C  A.  38 

While  plaintiff,  who  had  been  employed  for  eight  years  as  a  general 
laborer  in  and  around  defendant's  manufacturing  plant,  was  sladilng 
lime  to  make  whitewash  with  which  to  spray  the  inside  walls  of  a  new 
building — using  for  the  purpose  an  old  sheet-iron  drum,  18  inches  deep 
and  12%  inches  in  diameter — he  poured  too  little  water  at  a  time  upon 
the  lime,  causing  it  to  suddenly  vaporiae.  by  which  It  was  thrown  out 
of  the  vessel  into  his  face,  and  he  was  injured.  He  was  40  years  old, 
of  ordinary  intelligence,  and  had  worked  at  various  employments;  and 
he  and  his  co^mploy6  had  been  engaged  in  the  whitewashing,  off  and 
on,  for  a  month  or  more.  Whether  they  selected  the  dnun  themselves, 
or  were  directed  to  use  it  by  their  foreman,  was  in  dispute.  Held,  that 
the  work  was  within  the  general  scoi)e  of  plaintiff's  employment,  the  risks 
of  which  he  assumed. 

— Roessler  &  Hasslacher  Chemical  Co.  v.  Peterson,  184  Fed.  789 

67  C.  C.  A.  295 

While  plaintiff,,  who  had  been  employed  for  eight  years  as  a  general 
laborer  in  and  around  defendant's  manufacturing  plant  was  slacking 
lime  to  make  whitewash  with  which  to  spray  the  Inside  walls  of  a  new 
building,  using  for  the  purpose  an  old  sheet-iron  drum,  18  inches  deep 
and  12%  inches  in  diameter,  he  poured  too  little  water  at  a  time  upon 
the  lime,  causing  it  to  suddenly  vaporize,  by  which  it  was  thrown  out 
of  the  vessel  into  his  face,  and  he  was  injured.  He  was  40  years  old, 
of  ordinary  intelligence,  and  had  worked  at  various  employments;  and 
he  and  his  co-employ6  had  been  engaged  in  the  whitewashing,  off  and  on, 
for  a  month  or  more.  Whether  they  selected  the  drum  themselves,  or 
were  directed  to  use  it  by  their  foreman,  was  in  dispute.  Held,  that  de- 
fendant could  not  he  charged  with  liability  for  the  injury  because  it  fur- 
nished him  the  drum  for  use ;  it  not  appearing  that  the  explosion  would 
not  have  occurred  from  the  same  cause,  had  any  other  vessel  been  used. 
—Roessler  &  Hasslacher  Chemical  Co.  v.  Peterson,  134  Fed.  789.... 

67  a  a  A.  295 

While  plaintiff,  who  had  been  employed  for  eight  years  as  a  general 
laborer  in  and  around  defendant's  manufacturing  plant,  was  slacking  lime 
to  make  whitewash  with  which  to  spray  the  inside  walls  of  a  new  build- 
ing, using  for  the  purpose  an  old  sheet-iron  drum,  18  inches  deep  and 
12%  inches  in  diameter,  he  poured  too  little  water  at  a  time  npon  the 
lime,  causing  it  to  suddenly  vaporize,  by  which  it  was  thrown  out  of 
the  vessel  into  his  face,  and  he  was  injured.  He  was  40  years  old,  of 
ordinary  intelligence,  and  had  worked  at  various  employments;  and  he 
and  his  co-employ6  had  been  engaged  in  the  whitewashing,  off  and  on, 
for  a  month  or  more.  Whether  they  selected  the  drum  themselves,  or 
were  dire<*ted  to  use  it  by  their  foreman,  was  in  dispute.  Held,  that  the 
danger  of  such  an  action  in  slacking  lime  was  one  of  which  defendant 
had  no  greater  means  of  knowleilge  than  plaintiff,  it  not  being  shown  that  it 
had  occurred  before,  and  defendant  could  not  be  charged  with  liability 
for  the  injury  on  the  ground  that  it  had  failed  in  its  duty  to  instruct 
plaintiff. 

— Roessler  &  Hasslacher  Chemical  Co.  y.  Peterson,  134  Fed.  789.... 

67  C.  C.  A.  295 

In  an  action  against  a  railroad  company  to  recover  for  the  injury  or 
killing  of  an  employ^,  or  one  occupying  a  like  relation  to  the  company, 
in  a  wreck  caused  by  the  derailment  of  a  train,  the  fact  of  the  accident  is 
not  evidence  of  negligence  on  the  part  of  the  defendant  or  its  employ^ 
to  sustain  the  burden  of  proof  resting  on  the  plaintiff. 

—Chicago  &  N.  W.  Ry.  Co.  v.  O'Brien,  132  Fed.  593.. 67  C.  C.  A.  421 

The  statute  of  Iowa  (Code,  f  2071)  providing  that  railroad  companies 
shall  be  liable  for  all  damages  sustained  by  any  person,  including  emptoyte. 
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In  consequence  of  tLe  negligence  of  other  employes  connected  with  the 
nse  and  operation  of  their  roads,  and  that  no  contract  which  restricts 
such  liability  shall  be  legal  or  binding,  does  not  alter  the  character  of 
the  relation  between  a  railroad  company  and  a  person  injured,  nor  the 
rules  of  evidence  appropriate  to  such  relation  upon  an  issue  as  to  negli- 
gence. 

—Chicago  &  N.  W.  Ry.  CJo.  v.  O'Brien,  132  Fed.  593.  .67  C.  C.  A.  421 

Where,  in  an  action  for  injuries  to  a  brakeman  by  being  caught  between 
the  rear  pilot  of  the  engine  and  the  next  car  as  he  was  applying  the  air 
brakes  to  a  heavy  train,  plaintiff  alleged  that  the  engine  with  such  rear 
pilot  was  a  dangerous  appliance  when  attached  to  a  freight  train,  in  that 
when  the  tender  was  backed  to  a  car  the  pilot  extended  under  the  ear 
rendering  the  space  between  the  tender  and  the  car  unsafe  and  dangerous 
to  work  in,  and  that  when  plaintiff  was  performing  his  duty  in  standing 
between  the  rails  to  turn  on  the  air  he  was  struck  by  such  pilot,  thrown 
down,  and  Injured  before  the  drawheads  came  together,  such  allegations, 
if  proved,  presented  an  issue  of  fact  as  to  defendant's  negligence  in  fur- 
nishing defective  appliances  for  submission  to  the  jury. 

—Moore  V.  Illinois  Cent.  R.  Co.,  135  Fed.  67 67  C.  C.  A.  541 

Const  Miss.  1890,  §  193,  and  Code  1892,  §  3559,  declare  that  every  rail- 
road employe  shall  have  the  same  rights  and  remedies  for  Injuries  suf- 
fered by  him  from  the  act  or  omission  of  the  corporation  or  its  employes 
as  are  allowed  by  law  to  other  persons  where  the  injury  results  from  the 
negligence  of  a  superior  agent  or  officer,  or  of  a  person  having  the  right 
to  control  or  direct  the  services  of  the  party  injured,  etc.  Held  that 
where  a  brakeman  in  an  action  for  injuries  alleged  that  the  train  on 
which  he  was  Injured  was  under  the  direction  and  control  of  the  con- 
ductor and  engineer,  who  were  his  sui)erior  o'fficers,  and  that  while  plain- 
tiff was  between  the  rails  to  turn  the  angle  cock  and  apply  the  air 
brakes  to  a  heavy  train  on  a  down  grade,  as  was  his  duty,  the  engineer 
suddenly,  and  without  signal  or  warning  to  plaintiff,  violently  backed  the 
engine  against  the  train,  so  as  to  cause  a  cowcatcher  on  the  rear  of  the 
tender  to  strike  plaintiff,  by  reason  of  which  his  arm  was  caught  between 
the  cowcatcher  and  drawhead  and  crushed,  the  declaration  stated  a  cause 
of  action  under  the  statute. 

—Moore  v.  lUinois  Cent  R.  Co.,  135  Fed.  67 67  C.  C.  A.  541 

A  railroad  cannot  evade  the  liability  imposed  upon  it  by  87  Ohio  Laws, 
p.  150,  §  3,  providing  that  every  person  in  the  employ  of  a  railroad, 
having  power  or  authority  to  direct  or  control  any  other  employe,  is  not 
the  fellow  servant,  but  a  superior,  of  such  other  employe,  and  is  also  the 
superior  of  subordinate  employes  in  any  other  branch  of  the  service,  by 
putting  a  dummy  in  nominal  charge  of  every  other  employe  on  the  train, 
but  in  such  case  the  court  will  look  through  the  evasion  in  order  to  de- 
termine the  real  grades  of  the  service. 

—Kane  v.  Erie  R.  Co.,  133  Fed.  681 67  C.  C.  A.  653 

Prior  to  the  passage  of  87  Ohio  Laws,  p.  150,  S  3,  a  railroad  was  not 
responsible  to  an  employe  for  injuries  resulting  from  the  negligence  of  a 
fellow  servant,  except  where  one  employe  was  put  under  the  control  of 
another,  in  which  case  the  railroad  was  liable  to  the  former  for  Injuries 
caused  by  the  negligence  of  the  latter  when  both  were  acting  In  the  com- 
mon service. 

^Kane  y.  Erie  R.  Co.,  133  Fed.  681 67  0.  C.  A.  653 

MASTERS  OF  VESSELS. 

See  "Shipping,**  §  4. 

MAXIMS. 

Of  equity,  see  "Equity,"  §  1. 
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MEASURE  OF  DAMAGES. 

For  breach  of  contract  for  sale  of  realty,  see  "Vendor  and  Pordiaiep,"*  |  8. 
For  collision,  see  '^Collision,''  I  8. 

MECHANICS'  LIENS. 

S   1*    Operation  amd  elfeet* 

A  bankrupt,  engaged  In  manufacturing  steel  and  Iron,  purchased  a 
"squeezer"  and  a  steam  pump  for  use  in  his  steelmill.  The  squeesser  was 
a  heavy  piece  of  machinery;  weighing,  with  the  pump,  37,500  pounds. 
It  was  erected  on  a  brick  base,  to  which  it  was  fastened  with  bolts.  To 
provide  pro|)er  space  therefor,  the  roof  of  the  building  was  carried  up 
some  six  feet,  and  a  skylight  built  on  top.  The  pump  was  to  be  put  on 
a  similar  base,  but  none  of  the  parts  of  the  machine  were  connected  with 
the  wall  of  the  building.  Held  that,  as  between  the  bankrupt  and  the 
seller,  such  machinery  was  a  fixture,  and  within  Rev.  St  Ohio  1892,  f 
8184,  providing  for  a  mechanic's  lien  for  the  furnishing  of  machinery  for 
a  mill,  etc,  on  the  mill  or  manufactory,  and  on  the  interest,  leasehold, 
or  otherwise,  of  the  owner  in  the  lot  or  land  on  which  the  same  may 
stand. 

— ^Pflueger  y.  Lewis  Foundry  &  Machine  Co.,  134  Fed.  28 

67  G.  a  A.  102 

MENTAL  HEALING. 

Fraudulent  use  of  mails  by*  person  claiming  to  practice,  see  ^Post  Office^"  ^  1. 
Instructions  relating  to  in  general,  see  ''Criminal  Law,"*  S  2. 

MINES  AND  MINERALS. 

Adoption  by  federal  courts  of  state  practice  as  to  laches  in  suit  to  reoover 
mining  rights,  see  ''Courts,*'  1 1« 

I   1*    Pmblie  mineral  laads* 

Rev.  St  f  2325  [U.  S.  Comp.  St  1001,  p.  1429],  providing  for  the  filing 
of  adverse  claims  on  the  application  for  a  patent  to  a  mining  claim, 
has  reference  to  adverse  claims  arising  from  independent  and  confiict- 
ing  locations,  and  not  to  a  controversy  between  co-owners  or  others  claim- 
ing under  the  same  location;  and  the  fact  that  one  owner  did  not  ad- 
verse the  application  of  his  co-owner  does  not  affect  liis  right  to  establisli 
and  enforce  a  trust  in  the  patented  claim. 

^Stevens  y.  Grand  Central  Min.  Co.,  138  Fed.  28.... 67  a  C.  A.  284 

The  general  rule  that  co-tenants  stand  in  a  relation  to  one  another  of 
mutual  trust  and  confidence,  that  one  will  not  be  permitted  to  act  in  hos- 
tility to  the  others  in  respect  to  the  Joint  estate,  and  that  a  distinct  title 
acquired  by  one  will  inure  to  the  benefit  of  all,  applies  with  full  force  to 
the  joint  owners  of  a  mining  claim;  and  a  co-owner  who  amends  tbe 
location  notice,  relocates  the  claim,  or  otherwise  procures  the  issuance 
of  a  patent  in  his  own  name,  will  hold  the  title  in  trust  for  all ;  nor  will 
the  trust  be  avoided,  or  its  enforcement  defeated,  merely  because  a 
stranger  to  the  original  claim  Joins  with  such  Joint  owner  in  the  relo- 
cation, and  acquires  title  Jointly  with  him  to  the  relocated  claim. 

—Stevens  ▼.  Grand  Central  Min.  Co.,  133  Fed.  28 67  C.  C.  A.  284 

In  respect  of  conflicting  mining  claims,  seniority  is  determmed  by  tne 
order  in  which  they  were  loiated,  whether  they  have  been  patented  or  re- 
main unpatented. 

— United  States  Min.  Ga  Y.  Lawson,  134  Fed.  769. ...67  C.  C.  A  587 

While  the  area  in  conflict  is  usually  awarded  to  the  senior  claim,  it  is 
not  always  or  necessarily  so,  because  acts  or  circumstances  entirely  oqd- 
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■istent  with  the  true  order  of  location  may  have  intervened,  which  re- 
goire  that  this  area  be  awarded  to  a  Junior  claim. 

—United  States  Mln.  Co.  v.  Lawson,  134  Fed.  769. . .  .e7  0.  0.  A.  587 

Where  two  or  more  mining  claims  longitudinally  bisect  or  divide  the 
apex  of  a  vein,  the  senior  claim  takes  the  entire  width  of  the  vein  on 
its  dip,  if  it  is  in  other  respects  so  located  as  to  give  a  right  to  pursue 
the  vein  downwards  outside  of  the  side  lines. 

—United  States  Mln.  Co.  v.  Lawson,  134  Fed.  769. . .  .67  C.  0.  A.  587 

Where  application  for  a  patent  is  made  by  the  owner  of  one  of  two 
overlapping  claims,  the  issuance  of  a  patent  to  him  including  the  area 
within  the  overlapping  boundaries  is  necessarily  a  determination  that 
at  the  time  of  the  proceedings  such  area  id  a  part  of  that  claim;  but 
It  does  not  necessarily  determine  the  priority  of  location,  and,  where 
It  does  not  appear  that  such  question  was  put  in  issue  and  actually  de- 
cided in  the  course  of  the  patent  proceedings,  the  owner  of  the  other 
claim  is  not  estopped  from  asserting  the  priority  of  his  claim  in  a  subse- 
quent controversy  respecting  extralateral  rights,  which  were  not  involved 
in  the  proceedings  for  a  patent 

—United  States  Mln.  Co.  v.  Lawson,  134  Fed.  769 67  a  0.  A.  687 

I   2.    Title,  eonToyamces,  amd  oontraots. 

Where  the  owner  of  a  mining  claim  is  in  possession  of  its  surface, 
claiming  title  to  the  entire  claim,  his  possession,  in  legal  contemplation, 
extends  to  everything  which  is  a  part  of  the  claim,  whether  vertically 
beneath  its  surface  or  within  its  extralateral  rights ;  and  a  bill  to  quiet 
title  which  alleges  such  ownership  and  possession  in  complainant  is  not 
insufficient  as  showing  an  adequate  remedy  at  law  because  it  further  al- 
leges that  defendant  has,  through  underground  workings,  wrongfully  en- 
tered upon  and  removed  ore  bodies  beneath  the  surface  of  the  claim,  and 
threatens  to  extend  his  workings  therein. 

—United  States  Mln.  Co.  v.  Lawson,  134  Fed.  769.... 67  C.  0.  A.  587 

MISREPRESENTATION. 

See  "Fraud.** 

MITIGATION. 

Of  damages,  see  'damages,"  8  2. 

MONOPOLIES. 

I   1*    Trasts  aad  other  oombiiuitioi&a  in  restraint  of  trade. 

Defendant  corporation  having  been  adjudged  an  Illegal  combination  in 
restraint  of  interstate  commerce,  and  enjoined  from  voting  or  receiving 
dividends  on  certain  railroad  stock  which  it  owned,  but  permitted  to 
transfer  the  same  to  its  stockholders,  a  plan  adopted  by  its  directors  and 
stockholders  to  distribute  the  same  pro  rata  among  all  its  stockholders 
was  equitable,  and  its  execution  should  not  be  enjoined. 

^Northern  Securities  Co.  v.  Harriman,  134  Fed.  331.  .67  0.  0.  A.  245 

MORTGAGES. 

Cancellation,  see  "Cancellation  of  Instruments,*'  S  1. 

Conflicting  Jurisdiction  of  courts  in  suit  to  cancel,  see  "Courts,"  |  % 

Of  personal  property,  see  **Chattel  Mortgages." 

MOTIONS. 

Direction  of  verdict  in  civil  actions,  see  "Trial,"  i  1. 
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MUNICIPAL  CORPORATIONS. 

Laws  withdrawing  from  numlclpallty  power  of  taxation  to  meet  Its  engage- 
ments as  impairing  obligation  of  contract,  see  "Constitutional  Law,"  S  2. 

S    !•    Prooeedln^  of  oonnoil  or  otlior  coTemiac  body. 

A  clt>'  ordinance  is  not  admissible  In  evidence  to  establish  a  defendant's 
negligence  in  the  running  of  a  railroad  train,  unless  pleaded. 

— Garllch  v.  Northern  Pac  Ry.  Co.,  131  Fed.  837 67  C.  a  A,  237 

S   2«    Fiscal  management,  pnMic  debt,  seenrltles,  and  taxation. 

Kev.  St.  Wis.  18S)8,  8  1114,  providing  that  delinquent  taxes  returned  by 
a  city  to  the  county  shall  belong  to  the  county  when  the  county  levy  is 
equal  to  or  exceeds  the  amount  of  the  delinquent  taxes  in  the  return,  the 
excess,  if  any,  when  collected,  to  be  returned  to  the  city,  applies  only  to 
the  relations  between  cities  and  counties  with  resi)ect  to  the  collection  of 
taxes,  and  does  not  affect  the  obligations  existing  between  the  city  and 
hokfers  of  street  improvement  bonds  with  reference  to  the  collection  of 
special  assessments  applicable  to  payment  of  the  bonds. 

—Jewell  T.  City  of  Superior,  135  Fed.  19....; 67  C.  C.  A.  623 

Where  delinquent  special  assessments  applicable  to  tht  payment  of 
street  improvement  bonds  were  returned  by  the  city  to  the  county  as  de- 
linquent taxes,  the  city  was  only  liable  to  account  to  the  holders  of  local 
improvement  bonds  entitled  to  such  assessments  when  collected  for  such 
as  were  received  by  the  city  from  the  county  after  collection. 

—Jewell  V.  City  of  Superior,  135  Fed.  19 67  C.  C.  A.  623 

Where  a  holder  of  local  improvement  bonds  issued  by  a  city  had 
knowletlge  of  the  law  authorizing  the  city  to  extend  time  of  payment  of 
assessments  applicable  to  such  bonds  at  the  time  the  assessments  were  ex- 
tended, and  when  he  contemporaneously  extended  the  time  of  pajrment  of 
the  bonds  to  a  corresponding  date,  and  his  lien  was  not  lost  by  reason  of 
the  extension,  the  city  did  not  thereby  become  absolutely  bound  for  the  pay- 
ment of  the  bonds  with  reference  to  the  collection  of  the  assessments. 

—Jewell  V.  City  of  Superior.  135  Fed.  19 67  C.  C.  A.  623 

Where  a  city  was  only  a  trustee  for  collection  of  local  improvement  as- 
sessments for  the  benefit  of  bondholders,  it  was  only  liable  for  interest  on 
nonappiied  collections  at  the  rate  paid  to  it  by  depositories  holding  the 
fund. 

—Jewell  T.  City  of  Superior.  135  Fed.  19 67  C.  C.  A.  623 

Where  local  improvement  bonds  were  issued  by  a  city,  secured  by  a 
pledge  of  special  assessments  levied  in  payment  of  the  improvement,  a 
holder  of  such  t>onds  was  entitled  to  such  proportion  of  the  moneys  col- 
lected by  the  city  as  the  amount  of  bonds  of  each  class  held  by  him  bore 
to  the  total  amount  of  bonds  issued  against  each  of  such  improvements, 
less  the  sums  previously  paid  him. 

—Jewell  y.  City  of  Superior.  135  Fed.  19 67  C.  C.  A.  623 

Where  a  city  Issued  municipal  improvement  bonds  and  pledged  assess- 
ments levied  on  proi)erty  benefited  therefor,  it  was  not  a  guarantor  of  the 
bonds,  but  a  mere  statutory  trustee  for  collection  of  such  assessments,  and 
was  required  only  to  exercise  due  diligence  to  collect  the  same  accc«xling 
to  law  and  enforce  the  lien  thereof  for  the  benefit  of  the  bondholders,  and 
was  liable  only  for  a  failure  to  perform  such  duty  or  to  pay  over  the 
money  collected. 

—Jewell  V.  City  of  Superior,  135  Fed.  19 67  a  a  A.  623 

MUTUAL  BENEFIT  INSURANCE. 

See  "Insurance,**  |  5. 
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NAMES. 

See  "Trade-Marks  and  Trade-Names." 

NATIONAL  BANKS. 

See  "Banks  and  Banking,"  t  1. 

NAVIGABLE  WATERS. 

S    1.    Biglits  of  public. 

A  grant  by  a  state  to  a  railroad  company  of  authority  to  build  and 
maintain  a  bridge  across  a  river  for  the  use  of  its  road,  without  re- 
striction as  to  time,  or  the  materials  of  which  it  should  be  constructed, 
authorizes  the  company  to  renew  parts  of  the 'bridge  from  time  to  time 
for  the  purpose  of  maintaining  it  or  better  adapting  it  to  the  exigencies 
of  business,  without  substantial  change  in  its  form,  whether  it  be  done 
with  the  same  or  some  other  suitable  material. 

—United  States  v.  CincinnaU  &  M.  V.  R.  Ck).,  134  Fed.  353 

67  C.  a  A.  335 

Defendant  railroad  company  built  a  bridge  for. its  road  across  the 
Muskingum  river  under  authority  given  by  the  state  of  Ohio,  which  then 
exercised  control  over  the  river.  Subsequently  the  state  transferred  its 
rights  In  the  river  to  the  United  States,  which  accepted  the  same.  By 
Act  April  2,  1888,  c.  53,  25  Stat.  74,  Congress  prescribed  regulations  to 
govern  the  building  of  bridges  across  the  river  between  certain  points; 
requiring  any  bridge  thereafter  erected  to  have  at  least  one  channel  span 
of  stated  width  and  stated  height  above  the  water,  and  providing  that 
any  person  or  corporation  having  lawful  authority  "may  hereafter  erect 
bridges  across  said  river  for  railroad  or  other  uses  upon  compliance 
with  the  provisions  and  requirements  of  this  act,"  but  not  otherwise. 
Held,  that  the  word  "bridge,"  as  used  in  the  act,  comprehended  not 
only  the  span  or  roadway,  but  also  the  abutments  and  piers  upon 
which  it  was  supported,  and  that  the  replacing  by  defendant  of  the 
wooden  superstructure  of  its  bridge,  which  had  become  unsafe  from 
decay  and  long  use,  by  a  new  superstructure  of  iron,  did  not  constitute 
the  erection  of  a  new  bridge,  so  as  to  bring  It  within  the  provisions  of 
the  act 

—United  States  y.  Cincinnati  &  M.  V.  B.  Co.,  134  Fed.  353 

67  a  a  A.  335 

NAVIGATION. 

See  "Navigable  Waters,"  i  !• 

NEGLIGENCE. 

Pleading  statutes,  see  "Statutes,"  §  2. 

By  particular  classes  of  parties. 
See  "Carriers,**  S  1. 

Employers,  see  "Master  and  Servant,"  ^  1. 
Master  of  vessel,  see  "Shipping,"  §  4. 
Railroad  companies,  see  "Railroads,"  §  3. 

Condition  or  use  of  particular  species  of  property,  works,  or  machinery. 
See  "Bailment" ;  "Ralhroads,"  t  3. 
Tug,  see  "Towage." 


Digitized  by  VjOOQIC 


746  67  C.  C.  ▲•  BBPOBT8, 

Contributory  negligence* 
Of  person  Injured  by  defectlye  appliances  on  Teasel,  see  "Shipping,'*  i  SL 
Of  person  injured  by  operation  of  railroad,  see  "Ballroads,"  ^  8. 

I   1.    Aets  ov  owUsioBi  eoaatitvtlac  masliceaee* 

A  characterization  of  defendant's  negligence  as  gross,  in  a  declaration, 
does  not  change  the  legal  effect  of  the  allegation  from  what  it  would  hare 
been,  had  the  term  "negligence**  alone  been  used. 

—Kelly  Y.  Malott,  135  Fed.  74 67  a  a  A.  548 

NEGOTIABLE  INSTRUMENTS. 

See  "Bills  and  Notes.** 

NEW  PROMISE. 

Within  statute  of  Umitations,  see  "Limitation  of  Actiona,"  |  % 

NEW  TRIAL 

In  collection  of  assessments  for  local  improvements^  see  '*Hunicipal  Corpora- 
tions,'' I  2. 

NOTES. 

Promissory  notes,  see  "Bills  and  Notes." 

NUNC  PRO  TUNC. 

Consolidation  of  actlona,  see  "Action,**  1 1. 

OBLIGATION  OF  CONTRACT. 

Laws  impairing,  see  "Constitutional  Law,"  |  2. 

OFRCERS. 

ParHoular  olasaee  of  offlcerB. 
See  "Clerks  of  Courts" ;  "Judges" ;  "Receivers," 

OPINION  EVIDENCL 

In  civil  actions,  see  "Evidence,"  |  8. 

OPTIONS. 

To  renew  insurance  policies,  see  "Insurance,"  |  SL 

ORDERS. 

Review  of  appealable  orders,  see  "Appeal  and  Brror.** 

ORDINANCES. 

Municipal  ordinances,  see  "Municipal  Corporationa,"  i  1. 
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PAROL  EVIDENCE. 

In  civil  actions,  see  "Bridence,**  f  2. 

PARTIES. 

Character  ground  of  JurlMIctlon,  see  "Courts,"  §  !• 
Persons  concluded  by  Judgment,  see  "Judgment,*'  S  8. 

In  particular  actiona  or  proceedings. 
See  "Equity,"  S  8;  "Mandamus,"  S  8;  "Quieting  Title,"  S  2. 

To  particular  clasaea  of  conveyances,  contracts,  or  transactional 
See  "Assignments,"  f  1. 

PARTNERSHIP. 

Bankruptcy  of,  see  "Bankruptcy,"  |  6. 

Limitation  of  action  against,  see  "Limitation  of  Actions.** 

PASSENGERS. 

See  "CarricM."  |  1. 

PATENTS. 

Finality  of  decree  for  purpose  of  review  in  suit  for  infringement,  see  "Appeal 

and  Error,"  |  1. 
For  public  lands,  see  "Mines  and  Minerals,"  |  1. 

i    1.    PatentAbiUty. 

The  fact  that  a  defendant  has  appropriated  the  device  of  a  patent,  and 
has  been  very  successful  in  its  sale,  is  persuasive  evidence  against  him 
on  the  defense  of  anticipation. 

—A.  R.  MUner  Seating  Co.  v.  Tesbera,  133  Fed.  916.  .e7  C.  C.  A.  210 

A  patent  for  improvements  in  counter  stools,  used  in  stores,  consisting 
chiefly  of  the  use  of  rf  spring  which  automatically  throws  the  seat  over 
toward  and  under  the  counter  when  not  in  use,  and  a  rest  for  the  stool 
arm  when  in  use,  although  combining  old  elements,  produces  a  new  and 
improved  result,  and  discloses  invention  and  novelty. 

—A.  R.  Mihier  Seating  Co.  v.  Yesbera,  183  Fed.  916.  .67  C.  C.  A.  210 

While  the  mere  assembling  in  a  new  organization  of  parts  of  old 
structures  to  perform  the  same  functions  in  their  new  place  that  they 
did  in  the  old  is  not  invention,  yet  where  they  are  so  taken,  and  are 
organized  in  a  new  and  useful  manner,  so  as  to  produce  a  more  beneficial 
result,  there  may  be  Invention;  and  where  the  combination  displays 
the  exercise  of  Intuitive  skill  and  genius  beyond  that  possessed  and 
exercised  by  those  well  skilled  in  the  practice  of  the  art,  and  the  dis- 
covery is  of  something  new  and  useful.  Invention  should  be  recognized. 

—Western  Electric  Co.  v.  North  Electric  Co.,  135  Fed.  79 

67  C.  O.  A*  553 

Patentable  novelty  may  be  found  in  an  improvement  which  simpunes 

a  complicated  train  of  mechanism  by  eliminating  some  of  its  elements, 

with  the  result  that  defects  due  to  the  presence  of  those  elements  are 

done  away  with. 

—Brown  v.  Huntington  Piano  Co.,  184  Fed.  735.... 67  C.  C.  A.  639 

i   2.    Requisites  amd  Talidity  of  letters  patent. 

The  provision  of  Rev.  St  S  4885  [U.  S.  Comp.  St.  1901,  p.  3382],  that 
"every  patent  shall  bear  date  as  of  a  day  not  later  than  six  months  from 
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tlie  time  at  which  It  was  passed  and  allowed  and  notice  thereof  waa  sent 
to  the  applicant  or  his  agent,"  is  directory  merely,  since  the  same 
section  allows  the  applicant  six  months  after  notice  In  which  to  pay  the 
final  fee;  and  where,  by  reason  of  the  accumulation  of  work  in  the 
otllce,  the  patent  cannot  be  prepared  and  signed  after  such  payment 
within  the  six  months,  and  it  is  therefore  reallowed  and  issued  on  a 
later  date,  it  will  not  be  held  void  for  that  reason,  at  least  at  the 
instance  of  a  private  party  in  a  collateral  proceeding. 

—Western  Electric  Co.  v.  North  Electric  Co.,  135  Fed.  79 

67  O.  C.  A,  553 
$   3.    Reissues. 

T!ip  Weston  reissued  patent.  No.  11,250  (original  No.  433.^37)  for  an 
electrical  measuring  Instrument  used  for  measuring  the  difference  of 
potential  between  the  terminals  of  an  alternating  current  circuit,  while 
disclosing  patentable  Invention  in  so  proimrtioniug  the  parts  of  the  ap- 
paratus as  to  reduce  the  effect  of  self-induction  to  a  negligible  quan- 
tity, is  invalid  as  a  reissue  because  the  description  In  the  original  pat- 
ent falls  to  show  such  invention,  or  that  it  was  intended  to  be  seciired 
thereby. 

— Weston  Electrical  Instrument  Co.  v.  Stevens,  134  Fed.  574. . .' 

67  C.  C.  A.  374 
§   4.    Gonstniotlon  and  operation  of  letters  patent. 

While  a  doubtful  or  ambiguous  descTiption  in  the  specification  of  a 
patent  may  be  aided  and  made  plain  by  the  drawings,  they  cannot 
supply  the  entire  absence  of  any  written  description  of  a  feature  of  the 
invention. 

— Windle  v.  Parks  &  Woolson  Mach.  Co.,  134  Fed.  381 

67  C.  C.  A.  363 
{   6*    Title*  eonTeyamees,  and  eontraets. 

A  contract  which  requires  the  li(  ensee  under  a  patent  to  pay  a  royalty 
on  each  machine  "sold  or  delivered"  covers  machines  delivered  by  the  li- 
censee to  customers,  but  which  were  returned,  and  not  paid  for. 

— Confectioners'  Machinery  &  Mfg.  Co.  v.  Panoualias,  134  Fed.  39S.. 

67  C.  C.  A.  391 
§   6*    Infringement. 

A  preliminary  injunction  should  not  be  granted  where  the  defendant 
In  a  suit  for  Infringement  is  merely  a  user  of  the  alleged  infringing  device, 
and  it  Is  not  shown  that  Irreparable  injury  or  any  special  injury  will 
result  to  complainant  from  Its  continued  use,  and  where  the  preliminary 
proofs  on  a  defense  of  res  judicata  pleaded  leave  the  question  in  serious- 
doubt. 

— Jefferson  Electric  Light,  Heat  &  Power  Co.  ▼.  Westinghouse  Elec- 
tric &  Mfg.  Co.,  134  Fed.  392 67  C.  C.  A.  18^ 

The  damages  recoverable  for  infringement  of  a  patent  covering  a  part 
of  a  machine  must  be  determined  on  the  best  evidence  obtainable,  the- 
burden  resting  upon  complainant,  however,  to  prove  his  case.  Wliere  the 
profit  made  on  the  patented  part  alone  is  shown,  separate  and  apart  from 
that  made  on  the  machine  as  a  whole,  and  It  also  appears  that  no  other 
substitute  mechanism  on  the  market  was  oi>en  to  the  use  of  defendant, 
complainant  Is  entitled  at  least  to  recover  such  profits. 

— Brinton  v.  Paxton.  134  Fed.  78 67  C.  0.  A,  204 

Where  a  part  of  a  machine  made  and  sold  by  defendant  Is  found  to  1l- 
fringe  complainant's  patent,  the  court  will  not  undertake  to  determine,  in 
reduction  of  damages,  the  collateral  question  whether  or  not  such  part 
also  infringes  another  patent,  the  validity  and  scope  of  which  are  not 
directly  put  in  issue. 

—Brinton  v.  Paxton,  134  Fed.  78 67  p.  0.  A.  2(H 

That  a  defendant  has  changed  the  form  of  parts  of  a  patented  device 
BO  that  they  are  more  clumsy  in  appearance  and  less  useful,  but  are 
functionally  the  same,  does  not  avoid  Infringement. 

—A.  R.  Mllner  Seating  Co.  v.  Yesbera,  133  Fed.  916. .  .67  a  a  A.  210 
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Act  March  8,  1897,  amendatory  of  Rev.  St  I  4921  (29  Stat  694,  c.  391 
TU.  S.  CJomp.  St  1901,  p.  3395]),  and  which  provides  that  in  any  suit  or 
action  for  infringement  of  a  patent  there  shall  be  no  recovery  of  profits 
or  damages  for  any  infringement  committed  more  than  six  years  before 
the  filing  of  the  bill  or  the  issuing  of  the  writ  In  such  suit  or  action, 
applies  not  only  to  suits  in  equity  under  said  section  4921,  but  also  to 
actions  on  the  case  to  recover  damages  for  infringement,  brought  under 
section  4919  [U.  S.  Comp.  St.  1901,  p.  3394],  The  amendment  is  not  a 
statute  of  limitation,  but  a  qualification  upon  the  right  of  recovery,  and 
need  not,  therefore,  be  specially  pleaded  by  defendant  In  an  action  under 
section  4919 ;  but,  in  view  of  the  fact  that  the  condition  Is  Imposed  by  a 
later  enactment  and  is  not  an  exception  in  the  original  statute  giving 
the  remedy,  it  is  a  matter  of  defense,  and  the  general  rule  in  trespass 
applies — that  the  time  is  immaterial — and  plaintiff  (by  force  of  Code  Va. 
1904,  §  3245)  is  not  required  to  allege  the  time  of  Infringement,  nor  to 
prove  it  If  stated  under  a  videlicet;  but  defendant,  If  he  seeks  to  avoid 
recovery  on  the  ground  that  the  infringements  proved  by  plaintiff  were 
committed  more  than  six  years  before  suit,  has  the  burden  of  proving  such 
fact  which  he  may  do  under  the  general  Issue. 

—Peters  v.  Hanger,  134  Fed.  586 67  C.  C.  A.  386 

In  a  suit  in  equity  for  infringement  of  a  patent  the  defenses  of  lack 
of  invention  and  noninfringement  cannot  be  made  by  plea,  but  only  by 
answer. 

—Western  Electric  Co.  y.  North  Electric  Co.,  135  Fed.  79 

67  C.  C.  A.  553 

A  defense  to  a  suit  for  infringement  on  the  ground  that  the  patent 
bears  date  more  than  six  months  later  than  the  notice  given  to  the 
applicant  of  the  allowance  of  the  application  may  properly  be  taken  by 
plea, 

— ^Western  Electric  Co.  v.  North  Electric  Co.,  135  Fed.  79 

67  C.  C.  A,  553 


f   7*    Deoisions  on  the  Talidltjy  ooaatmotlon»  and  inf rlnsen&ent  of  par- 
tionlar  patents. 


UNITED  STATES. 

ORIGINAL. 

4,276.  Car  truck 380,  382,  883 

46,010.  Lantern   494 

162,000.  Lantern    494 

230.381.  Cloth-measuring   machine...  365 

243.498.  Undergarments    361,  362 

249,962.  Car  truck   383 

334,143.  Electrical     measuring     in- 
strument      377 

354,577.  Sewing  machine  ruffler 392 

357,538.  Spring       jack       telephone 

switches   

553,  554,  555.  557,  560 

359,583.  Cloth-measuring  machine. .  305 

378,46.5.  Undergarments    349,  302 

392.386.  Electrical     measuring     in- 

strument      376 

392.387.  Electrical     measuring     in- 

strument. .376,  377,  378,  379 

411.218.  Lantern   404 

412,256.  Car  truck    383 

429,516.  Manufacture   of   smokeless 

powder 488,  489 

433,637.  Electrical     measuring     in- 
strument    374,  379 

464,2.5.3.  Oar  truck   HK^ 

468,077.  Music  desk  for  piano 639 


470,340.  Electrical     measuring     in- 

I  strument    374 

472,555.  Undergarments    349,  362 

474.811.  Baking  powder 367 

476,506.  Lantern    492,  493 

488,033.  Telephone    switch 

553,  554,  555,  559 

503,044.  Car  truck   383 

507,300.  Cloth-measuring    machine...  363 

521.218.  Knitting  machine    204 

531.711.  Flooring   871 

.^>.52,729.  Telephone  switch..554,  555,  561 
554,896.  Incandescent  lamp  socket..  565 
560,667.  Incandescent  lamp  socket..  565 

563.685.  Car  truck 383,  384 

565,.541.  Incandescent  lamp  socket..  565 

54>5.fU).'5.  Shell  extractor    495,  496 

.568.919.  Incandescent  lamp  socket..  ,565 

oOT.aSO.  Counter  stool   210 

610,118.  Car  truck   383,  384,  385 

62(>.027.  Incandescent  lamp  socket..  5(54 

627,828.  Car  truck  385 

627,898.  Car  truck... 380,  381,  382,  384 
627,900.  Car  truck 380,  381,  882 

BE  ISSUE. 

11,250.  Electrical     measuring     in- 
strument    374,  375 
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PAYMENT. 

By  receivers,  see  "Becelvers."  |  1. 
Of  Judgment,  see  "Judgment,"  §  5. 

I   1.    Requisites  aad  svAolenej. 

Where  a  bankrupt  gave  chocks  to  the  seller  of  machinery  In  payment 
therefor,  both  parties  expecting  that  the  bankrupt  would  provide  neces- 
sary funds  within  a  few  days  to  pay  the  chec-ks,  during  which  the  payee 
agreed  to  hold  them,  but  funds  were  never  so  provldetl,  and  there  was 
no  express  agreement  that  the  checks  should  be  received  as  payment,  the 
seller  was  remitted  to  his  original  rights  under  the  contract  of  sale,, 
without  regard  to  the  checks. 

— ^Pflueger  y.  Lewis  FoundiT  A  Machine  Co.,  134  Fed.  28 

67  C.  a  A.  102 

PENALTIES. 

Construction  of  statutes,  see  "Statutes,"  S  1. 

Enforcement  in  admiralty,  see  *' Admiralty,"  S  2. 

Violation  of  Internal  revenue  laws,  see  '^Internal  Revenue.** 

PERPETUITIES. 

A  testator  by  one  paragraph  of  his  will  directed  that  his  residuary  es- 
tate should  be  taken,  held,  managed,  and  invested  by  his  executors  for 
the  term  of  25  years ;  that  from  the  net  income  they  should  pay  certain 
specified  legacies;  that  the  balance  of  the  net  income  should  be  added 
to  the  principal  of  the  estate,  so  that  it  should  be  accumulating  for  the 
term  of  25  years,  at  the  expiration  of  which  term  they  should  procure 
the  formation  of  a  corporation,  to  which  the  estate  and  its  accumulations 
should  be  transferred,  to  be  by  it  used  and  employed  for  the  purpose  of 
founding  a  hospital  for  the  care  of  sick  persons  in  indigent  circumstancea 
residing  in  a  specified  county.  The  paragraph  closed  with  the  words: 
"And  I  give,  devise,  and  bequeath  said  rest  and  residue  of  my  property 
and  estate  accordingly."  Held,  that  the  validity  of  the  gift  was  not  af- 
fected by  the  provision  for  accumulation,  since,  as  the  whole  estate  vested 
in  a  charity  from  the  death  of  the  testator,  the  accumulations  would  fol- 
low the  principal  as  an  incident  as  a  matter  of  law,  even  if  no  provision 
had  been  made  for  them. 

— Brigham  T.  Peter  Bent  BHgham  Hospital,  134  Fed.  513 

67  a  G.  A.  39a 

PERSONAL  INJURIES. 

Caused  by  defective  appliances  on  vessel,  see  '^Shipping."  H  5. 

Citizenship  as  affecting  jurisdiction  of  federal  court,  see  **Court8,'*  |  1, 

To  employ^,  see  **Master  and  Servant,"  S  !• 

To  passenger,  see  '"Carriers,"  $  1. 

To  person  on  or  near  railroad  tracks,  see  "Raihroads,"  I  3. 

PETITION. 

In  bankruptcy,  see  "Bankruptcy,"  S  2. 

PHYSICIANS  AND  SURGEONS. 

Fraudulent  use  of  mails  by  person  claiming  to  practice  mental  healing,  see 

"Post  Office."  S  1. 
Province  of  court  and  jury  as  to  power  of  mental  healing,  see  "Criminal 

Law,"  §  2. 
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PLEADING. 

Harmless  error  In  mllngs  on,  see  "Appeal  and  Error,"  §  8. 
Review  of  discretionary  mlings,  see  "Appeal  and  E3rror,*'  §  8. 

Allegationa  cu  to  particular  facts  ^  actSt  or  transactions. 
See  "Customs  and  Usages" ;  "Statutes,"  §  2. 

Diverse  citizenship  as  ground  of  federal  jurisdiction,  see  "Courts,"  1 1. 
Mimlclpal  ordinances,  see  "Municipal  Corporations,"  §  1. 

In  particular  actions  or  proceedings. 
See  "Libel  and  Slander,"  §  1. 
For  breach  of  contract,  see  "Contracts."  §  4. 
For  Infringement  of  patent,  see  **Patent8,"  §  6. 
For  personal  injuries,  see  "Master  and  Servant,"  §  1. 

I    1.    Bemurrer  or  exception. 

Averments  of  fact  in  an  answer  and  counterclaim  must  be  taken  to  be 
true  on  demurrer. 

— Llllard  v.  Kentucky  Distilleries  &  Warehouse  Co.,  134  Fed.  168 

67  C.  C.  A.  74 

I  2.    Aa&ended  and  supplemental  pleadins^s  and  repleader. 

The  allowance  of  amendments  to  a  declaration,  which  do  not  change 
the  cause  of  action,  or  which  affect  only  the  mode  of  proving  damages,  is 
clearly  within  the  court's  discretion. 

—Dunn  V.  Mayo  Mills,  134  Fed.  804 67  0.  a  A.  450 

f   3.    Issues,  proof,  and  ▼arianoe. 

Under  Mills*  Ann.  Code  Colo.  §  56,  which  requires  the  answer  to  contain 
a  statement  of  any  new  matter  constituting  a  defense  or  counterclaim^ 
a  defense  which  admits  the  making  of  the  c*ontract  sued  on,  but  seeks  to 
avoid  it  by  reason  of  some  fact  outside  of  the  statements  in  the  complaint 
which  renders  it  champertous  or  void  as  against  public  policy,  is  based 
on  new  matter,  and  cannot  be  proved  unless  it  is  pleaded. 

— Rucker  v.  Bolles,  183  Fed.  858 67  a  C.  A.  80 

PLEDGES. 

Of  corporate  stock,  see  "Corporations,"  §  1. 

Residence  of  pledgee  of  corx>orate  stock  as  affecting  jurisdiction  of  federal 
courts,  see  "Courts,"  |  !• 

POLICY. 

Of  Insurance,  see  "Insurance." 

POST  OFFICE. 

Res  gestae  In  prosecution  for  forgery  of  mail  carrying  contract,  see  "Criminal 
Law,"  §  1. 

I    1*    Offenses  against  postal  laws. 

Rev.  St.  §  5480,  as  amended  by  Act  March  2,  1889,  c  393,  §  1,  25  Stat 
878  [U.  S.  Comp.  St.  1901,  p.  3697],  making  it  a  criminal  offense  to  use 
the  malls  In  furtherance  of  a  scheme  or  artifice  to  defraud,  does  not  make- 
any  discrimination,  with  respect  to  the  right  to  the  use  of  the  postal 
establishment  of  the  United  States  by  persons  whose  vocation  is  healing^ 
between  those  who  profess  to  cure  by  the  use  of  mental  science  and  those- 
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who  use  dnigs ;  and,  In  a  prosecution  thereunder  for  such  use  of  the  mails, 
the  question  of  the  defendant's  good  faith  is  the  cardinal  question.  If 
she  practiced  in  good  faith,  without  the  intention  to  defraud,  she  is  not 
guilty,  although  In  fact  the  theory  and  practice  followed  were  worthless; 
but  if,  without  belief  In  her  practice,  and  with  knowledge  that  her  repre- 
sentations regarding  it  were  false,  she  made  them  to  defraud,  the  fact 
that  mental  healing  is  a  lawful  vocation  does  not  prevent  conviction. 

—Post  V.  United  States,  135  Fed.  1 67  a  C.  A.  509 

\^Tiere,  In  an  indictment  for  using  the  mails  In  furtherance  ot  a 
scheme  or  artifice  to  defraud,  the  only  charge  of  fraud  or  bad  faith 
was  that  defendant  advertised  to  practice  mental  healing,  and  received 
pay  to  treat  patients  "when  she  did  not  intend  to  administer  any  treat- 
ment." the  mere  averment  that  she  was  engaged  In  the  business  of  men- 
tal healing  does  not  state  a  scheme  or  artifice  to  defraud,  within  Rev.  St 
§  5480,  as  amended  by  Act  March  2,  1889.  c.  393,  §  1,  25  Stat  873  [U.  S. 
Ck)mp.  St  1901,  p.  3697),  but  the  gist  of  the  offense  as  charged  in  sucta 
Indictment  is  that  she  did  not  intend,  when  she  so  advertised  and  received 
money,  to  give  the  treatment  for  which  she  was  paid,  and  such  averment 
must  be  proved  to  warrant  a  conviction 

—Post  V.  United  States,  135  Fed,  1 67  G  C.  A.  569 

The  burden  of  proof  in  a  criminal  case  is  never  upon  the  accused  to 
prove  innocence,  or  to  disprove  evidence  offered  to  establish  crime.  In 
a  prosecution  for  the  use  of  the  mails  to  carry  out  a  scheme  to  defraud 
in  the  practice  of  mental  healing,  it  being  charged  in  the  indictment  that 
the  defendant's  promises  to  heal  were  impossible  of  performance,  and  evi- 
dence having  been 'received  on  both  sides  of  that  issue,  it  was  error  to 
Instruct  the  Jury  that  the  burden  rested  on  the  defendant  to  prove  to  their 
satisfaction  that  she  possessed  such  power. 

— Post  V.  United  States,  135  Fed.  1 67  C  a  A«  569 

PRACTICE. 

Adoption  by  United  States  courts  of  pi?actice  of  state  courts,  see  "Courts,"  |  L 

In  particular  civil  actioriM  or  proceedingu 
See  ''Mandamus,"  |  8. 

Particular  proceedings  in  actions. 

See   "Evidence";    "Execution";      "Judgment";     "Limitation    of    Actions"; 
"Pleading" ;  "Removal  of  Causes" ;  •♦Trial." 

Particular  remedies  in  or  incident  to  (tetions. 
See  "Discovery" ;   "Injunction" ;   "Receivers." 

Procedure  in  criminal  prosecutions. 
See  "Criminal  Law." 

Procedure  in  exercise  of  special  jurisdictions* 
In  admiralty,  see  "Admiralty" ;   "Collision,"  |  3. 
In  bankruptcy,  see  "Bankruptcy,"  |  2. 
In  equity,  see  "Equity." 
Procedure  of  particular  courts,  see  "Courts." 

Procedure  on  review* 
See  "Appeal  and  Error." 

PREFERENCES. 

Effect  of  proceedings  in  bankruptcy,  see  "Bankruptcy»**  i  8. 
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PREJUDICE. 

Ground  for  reversal  In  dvil  actions,  see  "Appeal  and  Error,**  f  8. 

PRINCIPAL  AND  AGENT. 

See  "Attorney  and  Client" ;  "Brokers.** 
Insurance  agents,  see  "Insurance/'  1 1. 

S    1.    The  relation. 

Where  a  witness,  who  was  a  member  of  defendant  firm,  testified  that 
he  called  on  plaintiff,  and  told  him  defendant  was  dissatisfied  with  the 
business,  and  wanted  a  distinct  understanding,  and  thereupon  the  contract 
between  the  parties  was  modified,  such  proof  was  sufficient  to  show  that 
the  witness  had  authority  to  act  for  defendants. 

—Foster  v.  Murphy  &  Ck).,  135  Fed.  47 67  C.  C.  A.  521 

S   2.    Mutual  rights,  duties,  and  Habilities. 

A  person  authorized  by  a  corporation  to  act  in  its  behalf  as  to  all  mat- 
ters pertaining  to  the  insurance  of  its  property,  including  the  fixing  of 
rates  and  the  acceptance  and  cancellation  of  policies,  cannot  delegate  his 
power  to  another,  without  the  corporation's  consent,  express  or  implied. 
—Insurance  Ck).  of  North  America  v.  Wisconsin  Cent.  Ry.  Co.,  134 
Fed.    794    67  C.  0.  A.  300 

S   3.    Bicl&ts  and  liabilities  as  to  tldrd  persons. 

The  bringing  of  an  action  by  a  principal  against  his  agent  in  the  pur- 
chase of  lands  for  the  amount  of  a  commission  secretly  paid  him  by  the 
vendor  does  not  operate  to  ratify  the  contract,  so  as  to  discharge  the 
vendor  from  liability  in  damages  for  fraud  and  deceit,  by  which,  with 
the  assistance  of  the  agent,  the  sale  was  induced. 

— Bamsdall  v.  O'Day,  134  Fed.  828 67  C.  C.  A.  278 

Defendant's  agent  in  charge  of  a  lumber  yard,  pursuant  to  an  agree- 
ment between  him  and  an  agent  for  plaintiiT,  signed  an  order  on  plaintiff 
in  defendant's  name  for  a  large  quantity  of  shingles  at  prices  in  excess 
of  the  market  price,  the  purpose  being  to  compel  defendant  without  his 
knowledge  to  pay  a  debt  due  plaintiff  by  a  former  owner  of  the  yard, 
which  was  insolvent  Tl/»  order  was  accepted  by  plaintiff's  agent,  and 
placed  in  escrow  to  be  delivered  when  defendant's  manager  should  quit 
his  employment,  but,  so  far  as  shown,  it  was  never  delivered.  Held,  that 
defendant's  manager,  however  broad  bis  authority  in  the  management 
of  the  business,  had  no  power  to  bind  him  to  pay  the  debt  of  another; 
and  that  the  order,  never  having  been  ratified  by  defendant,  was  wholly 
fraudulent  and  void,  and  would  not  support  an  action  to  recover  damages 
for  its  breach,  although  defendant's  manager  without  his  knowledge  had 
accepted  and  paid  for  certain  shipments  thereunder. 

—Pacific  Lumber  Co.  v.  Moffat,  134  Fed.  836 67  0.  a  A.  442 

PRINCIPAL  AND  SURETY. 

Liabilities  of  sureties  on  bonds  of  government  contractors,  see  "United  States,** 
fi  L 

PRIORITIES. 

Of  claims  against  estate  of  bankrupt,  see  "Bankruptcy,**  |  6. 

PROCESS. 

Particular  forms  of  writs  or  other  prooesB* 
See  "Execution** ;  "Injunction" ;  "Mandamus." 
67  C.aA.-^8 
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PROMISSORY  NOTES. 

8«e  "BiUs  and  Notec" 

PROOF. 

Taking  additional  proofs  oo  appeal,  see  ''Appeal  and  Error,**  i  8. 

PROPERTY, 

See  *H>>pyrigfat8'*;  •*Minet  and  Bflnerals^;   ''Shipping'';   "Trade-Maria  and 
Trade-Names.** 

PROVINCE  OF  COURT  AND  JURY. 

In  criminal  prosecutions,  see  "Criminal  Law,"  $  2. 

PROXIMATE  CAUSE. 

Direct  or  remote  consequences  of  injury,  see  "Damages,**  i  2. 

PUBLIC  LANDS. 

Oonsolidation  of  Indictments  for  offenses  against  land  laws,  see  "Criminal 

Law,"  I  2. 
Eyidence  of  other  offenses  in  prosecution  for  ylolatlon  of  land  laws,  see 

"Criminal  Law."  §  1. 
Mineral  lands,  see  "Mines  and  Minerals,"  |  1. 

I   1*    Oorenuneni  ownersl&ip. 

Where  circumstautial  evidence  is  relied  on  to  show  that  entries  of  lands 
under  the  timber  and  stone  act  were  fraudulent,  and  made  for  the  benefit 
of  others  than  the  entrymen,  to  whom  the  timber  on  the  lands  was  sub- 
sequently conveyed  for  a  consideration  shown,  it  is  competent  for  either 
party  to  show  the  value  of  such  timber,  as  a  circumstance  bearing  upon 
the  bona  fides  of  the  transaction. 

^Olson  y.  United  States,  138  Fed.  849 (TT  a  a  A.  a 

Any  citizen  of  the  United  States  may  purchase  lands  under  Timber  and 
Stone  Act  June  8.  1878,  c.  151,  20  Stat  80  [U.  S.  Comp.  St  1901,  p.  15451. 
where  such  purchase  is  for  his  own  exclusive  use  and  benefit,  notwithstand- 
ing at  the  time  of  such  purchase  he  may  have  in  contemplation  a  future 
sale  for  a  profit ;  but  any  previous  agreement  by  him,  by  which  directly  or 
Indirectly  "the  title  which  he  might  acquire  from  the  government  of  the 
United  States  should  inure,  in  whole  or  in  part,  to  the  benefit  of  any  per- 
son except  himself.'*  is  in  violation  of  the  act  and  his  verified  statement 
to  the  contrary  constitutes  a  criminal  offense  thereunder,  although  such 
agreement  may  have  been  in  parol  and  within  the  statute  of  frauds. 

—Olson  y.  United  States,  133  Fed.  849 67  a  C.  A.  21 

I   S.    Sorrey  and  diapoaal  of  Imnda  of  Umit«d  States* 

The  title  of  a  bona  fide  purchaser  of  lands  subsequent  to  the  issue  of  the 
patents  is  superior  to  the  equitable  claim  of  the  United  States  to  avoid  the 
patents  and  the  title  under  them  for  fraud  or  error  in  the  issue  of  the 
former. 

—United  States  y.  Detroit  Timber  &  Lumber  Co.,  181  Fed.  668 

67  a  a  A  1 

Purchasers  in  good  faith,  without  notice,  for  value,  of  the  equitable  title 
evidenced  by  receivers*  final  receipts  upon  which  patents  subsequently  is- 
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sue,  have  a  complete  defense  of  a  bona  fide  purchase  unassailable  by  a  suit 
of  the  United  States  to  avoid  the  patents  and  the  titles  under  them  for 
fraud,  perjury,  or  error  in  the  procurement  of  the  former. 

—United  States  v.  Detroit  Timber  &  Lumber  Ck).,  131  Fed.  668 

67  C.  C.  A.  1 

Receivers'  final  receipts  are  notice  to  purchasers  of  the  equitable  title 
they  evidence,  that  they  are  voidable  by  the  Land  Department  for  fraud 
or  error  at  any  time  before  the  patents  issue  upon  them,  but  they  are  not 
notice  that  the  equitable  titles  they  disclose  were  procured  by  fraud,  per- 
jury, or  irregularity.  On  the  other  hand,  they  are  prima  facie  evidence 
that  the  lands  they  describe  were  honestly  and  regularly  entered,  and  that 
the  en  try  men  who  obtained  them  are  entitled  to  the  patents  for  the  land. 

—United  States  y.  Detroit  Timber  &  Lumber  Ck>.,  131  Fed.  668 

67  0.  a  A.  1 

PUBLIC  POLICY. 

Right  of  court  to  declare  law  invalid  as  against  public  policy,  see  **Ck>nsti- 
tutional  Law,"  I  1. 

QUESTIONS  FOR  JURY. 

In  criminal  prosecutions,  see  "Criminal  Law,*'  {  2. 

QUIETING  TITLE. 

Adoption  by  federal  courts  of  practice  in  state  courts,  see  "Courts,"  §  1. 
To  mining  property,  see  **Mines  and  Minerals,"  §  2. 

f    1.    Bicl&t  of  action  aaid  defenses. 

A  claim  by  the  owner  of  cutting-stone  rights  of  the  right  to  have  tracks 
kept  on  the  land,  to  be  used  for  the  shipment  of  his  freight,  is  the  claim 
of  an  easement  in  the  land,  and  a  cloud  on  the  title  of  its  proprietor. 

— Oman  v.  Bedford-Bowling  Green  Stone  Co.,  134  Fed.  64 

67  C.  C.  A.  190 
I   2.    Prooeedinflfs  and  relief. 

Where  a  railroad  sold  terminal  tracks  to  the  proprietor  of  the  land  on 
which  they  were  laid,  it  was  not  necessary  for  the  latter  to  make  the 
former  a  party  in  a  suit  to  remove  a  cloud  consisting  of  a  claim  advanced 
by  the  owner  of  cutting-stone  rights  in  the  land  to  the  right  to  use  the 
tracks. 

— Oman  v.  Bedford-Bowling  Green  Stone  Co.,  184  Fed.  64 

67  a  a  A.  190 

RAILROADS. 

Ab  employers,  see  "Master  and  Servant" 

Carriage  of  goods  and  passengers,  see  "Carriers.** 

Federal  courts  enjoining  action  in  state  court  relating  to,  see  "Courts,"  i  2. 

Laws  denying  equal  protection  of  law,  see  "Constitutional  Law,"  §  4. 

Necessity  of  pleading  municipal  ordinances  relating  to  running  of  trains,  see 

"Municipal  Corporations,"  §  1. 
Pleading  statutes  relating  to  operation  of,  see  "Statutes,"  §  2. 
Railroad  bridges  over  navigable  waters,  see  "Navigable  Waters,"  §  1. 

I   1.    Constraotiony  nudntenanoe,  and  equipment. 

Rails,  ties,  etc.,  constituting  the  tracks  of  a  railroad,  when  bought  by 
the  proprietor  of  the  land  over  which  they  were  laid,  were  not  so  Im- 
movably attached  to  the  soil  as  to  preclude  it,  as  against  an  owner  of 
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catting-stone  rights  in  the  land,  from  treating  them  as  It  saw  fit — either 
using  them  as  tracks,  or  removing  them  as  personal  property. 

— Oman  v.  Bedford-Bowling  Green  Stone  Ck>.,  134  Fed.  64 

67  a  a  A.  190 

I  S»    Sales,  leases,  trafle  eoatraets,  and  eonsolidation. 

The  sale  of  a  terminal  switch  by  a  railroad  to  the  owner  of  the  land 
oyer  which  it  is  laid  does  not  violate  any  public  obligation  of  the  railroad. 

— Oman  v.  Bedford-Bowling  Green  Stone  Co.,  134  Fed.  64 

67  0.  C.  A.  190 

The  motives  of  a  railroad  in  selling  a  terminal  switch  to  the  proprietor 
Of  the  land  over  which  it  is  laid  do  not  affect  the  validity  of  its  actioa 

— Oman  v.  Bedford- Bow  ling  Green  Stone  Ca,  134  Fed.  64 

67  C.  C.  A.  190 
S  3«    Operatlom. 

Plaintiff's  intestate,  who  was  riding  alone  in  a  buggy  a  short  time 
after  dark,  drove  upon  a  railroad  crossing  immediately  in  front  of  a  pass- 
ing train,  and  was  killed.  The  highway  crossed  the  railroad  track  prac- 
tically at  right  angles,  and  the  deceased  was  acquainted  with  the  cross- 
ing. The  view  was  unobstructed,  and  the  locomotive  headlight  could 
have  been  seen  when  the  train  was  at  any  point  on  the  track  within  half 
a  mile  or  more  of  the  crossing  by  a  traveler  upon  the  highway  at  any 
point  within  300  feet  or  more  therefrom.  Held,  that  the  presumption 
that  deceased  exercised  due  care  was  negatived  by  the  physical  facts, 
which  clearly  showed  that  he  was  guilty  of  contributory  negligence, 
which,  as  matter  of  law,  precluded  a  recovery  from  the  railroad  company 
for  his  death. 

— Tomlinson  v.  Chicago,  M.  &  St  P.  Ry.  Co.,  134  Fed.  233 

67  C.  a  A.  218 

Plaintiff,  without  occasion  therefor,  was  walking  near  a  city  station  in 
the  space  between  railroad  tracks  and  a  river  bank,  used  as  a  pathway, 
and  ranging  in  width  from  5  to  25  feet.  A  freight  train  was  moving  in 
the  opposite  direction  on  the  second  track  from  him,  making  the  usual 
noise;  and,  after  looking  back  along  the  nearest  track,  which  could  be 
seen  for  about  500  feet  and  seeing  no  train  thereon,  plaintiff  walked  on 
about  150  feet  without  again  looking  back,  when  he  was  struck  and  in- 
jured by  the  end  of  the  pilot  beam  on  the  engine  of  one  of  defendant's 
trains  which  (*nme  from  behind  him.  The  space  between  the  track  and 
river  bank  was  there  11  feet  wide,  and  plaintiff  was  walking  at  a  safe 
distance  from  the  track  until  just  before  he  was  struck,  when  he  made  a 
side  step  toward  the  track.  Held  that,  without  regard  to  the  question 
of  defendant's  negligence,  plaintiff  was  guilty  of  such  contributory  neg- 
ligence as  preclud«Hl  his  re<x)very  for  the  Injury  as  matter  of  law. 

— Garlich  v.  Northern  Pac.  Ky.  Co.,  131  Fed.  837 67  a  a  A.  237 

The  fact  that  a  railroad  train  at  the  time  it  struck  and  injured  a  plain- 
tiff was  being  run  In  violation  of  a  city  ordinance  limiting  the  speid  of 
trains,  while  it  may  be  evidence  of  the  company's  n^ligence,  does  not 
affect  the  defense  of  contributory  negligence  In  an  action  for  the  injury, 
the  plaintiff  having  no  right  to  omit  the  exercise  of  ordinary  and  reason- 
able care  for  his  own  protection  In  reliance  on  such  ordinance. 

—Garlich  v.  Northern  Pac.  Ry.  Co.,  131  Fed.  837. ..  .67  C.  C.  A,  237 

The  law  recognizes  the  track  of  an  operated  railroad  as  a  place  of  dan- 
ger, of  which  danger  a  view  of  the  track  conveys  notice;  and  when  a 
person  goes  upon  such  track,  or  so  near  It  as  to  be  within  the  overhang  of 
the  cars  or  engine,  ordinary  care  requires  that  he  be  alert  in  the  use  of 
his  senses  of  sight  and  hearing  to  guard  himself  from  harm,  and  no  re- 
liance on  the  exercise  of  care  by  persons  in  control  of  trains  will  excuse 
his  failure  to  exercise  such  care.  If  the  use  of  these  senses  is  interfered 
with  by  obstructions  or  by  noises,  ordinary  reasonable  care  calls  for  pro- 
portionately increased  vigilance. 

—Garlich  v.  Northern  Pac  Ry.  Co.,  131  Fed.  837.... 67  a  a  A.  287 
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RATIFICATION. 

Of  act  of  agent  see  "Principal  and  Agent,"  §  a 

Of  subscription  to  corporate  stock,  see  "Corporations,'*  1 1* 

REAL  ESTATE  AGENTS. 

See  "Brokers." 

RECEIVERS. 

Collateral  attack  on  Judgment  against,  see  "Judgment,"  |  2. 
In  bankruptcy  proceedings,  see  "Bankruptcy,"  §  2. 

S    1.    AUo'oranoe  and  payment  of  olaims. 

A  receiver  was  appointed  for  the  property  of  a  corporation  on  a  bill 
filed  by  a  stockholder  and  creditor,  and  an  impending  sale  by  a  sheriff 
of  certain  of  its  property  enjoined,  expressly  in  consideration  of  a  stipu- 
lation made  by  complainant  and  certain  other  creditors  that  if  the  total 
amount  realized  by  such  receivership  on  the  assets  of  the  company,  and 
applicable  to  the  payment  of  its  debts,  should  not  exceed  a  sum  which 
had  been  offered  for  the  property  by  an  execution  creditor,  the  stipula- 
tors would  waive  any  claims  they  held  against  the  company,  either  as 
creditors  or  stockholders.  The  order  directed  the  receiver  to  advertise 
and  sell  the  property,  and  it  was  sold  for  less  than  the  sum  named  in 
the  stipulation,  and  the  sale  confirmed,  all  without  objection  by  the  stip- 
ulators. Held,  that  the  court  was  Justified,  on  distribution  of  the  pro- 
ceeds, in  holding  the  stipulators  bound  by  their  stipulation  and  in  exclud- 
ing their  claims. 

^<Jibson  y.  Standard  Automatic  Gas  Engine  Co.»  134  Fed.  799 

67  0.  a  A.  445 

RECORDS. 

Of  Judgment,  see  "Judgment,"  |  1. 

REDEMPTION. 

From  sale  on  execution,  see  "Execution,"  |  2. 

REFERENCE. 

In  bankruptcy  proceeding,  see  "Bankruptcy,"  ||  2,  4. 

REFORMATION  OF  INSTRUMENTS. 

See  "Cancellation  of  Instruments." 
Contract  for  insurance,  see  "Insurance,"  §  2. 

REHEARING. 

In  admiralty,  see  "Admiralty,"  §  1. 

REISSUE. 

Of  patent,  see  "Patents,"  $  8. 
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RELEASE. 


See  "Payment«,'» 


RELEVANCY. 


Of  evidence  In  cItII  actions,  lee  ''Byidence,"  $  1. 

Of  eTidence  in  criminal  prosecutions,  see  *'Orimlnal  Law,**  1 1. 

REMEDY  AT  LAW. 

Effect  on  JarlsdlcMoD  o(  equity,  see  "Injunction,"  {  l ;  "Specific  Performance," 

II- 
Effect  on  Jurisdiction  of  equity  to  quiet  title  to  mining  propertjr,  aee  *'Mlnei 

and  Minerals,"  i  2. 

REMOVAL  OF  CAUSES. 

S   1.    OitliMmskip  or  aliemac«  of  parties. 

Where  a  suit  does  not  present  a  separable  controversy,  it  can  only 
be  removed  on  a  petition  in  which  all  the  defendants  Join. 

— MUler  V.  Clifford,   133  Fed.  880 ©7  0.  0.  A.  52 

In  a  salt  In  equity  brought  in  a  state  court  on  behalf  of  all  of  the 
creditors  of  an  insolvent  baiilc  in  Colorado  against  a  number  of  stock- 
holders to  enforce  their  doiit)le  liability  under  the  Colorado  statute,  by 
nxiuiring  them  each  to  pay  tlie  full  amount  of  such  liability  to  a  master, 
to  be  applied  pro  rata,  together  with  such  sums  as  may  be  collected 
from  other  stockholders,  on  the  debts  of  the  bank — the  remainder,  if 
any,  to  be  returned  to  defendants — there  is  no  separate  controversy  with 
a  single  defendant  which  entitles  him  to  remove  the  cause  into  a  federal 
court 

—Miller  v.   Clifford,   133  Fed.   880 67  a  a  A.  52 

REMOVAL  OF  CLOUD. 

See  "Quieting  TiUe." 

RESCISSION. 

Cancellation  of  written  instrument,  see  "Cancellation  of  Instruments." 

Of  contract,  see  "(Contracts,"  |  2. 

Of  mutual  benefit  insurance  certificate,  see  "Insurance,"  $  S. 

RES  GEST/E. 

In  criminal  prosecutions,  see  "Criminal  Law,"  |  1. 

RESIDENCE. 

For  purpose  of  Jurisdiction,  see  "Courts,**  |  1. 

RES  JUDICATA. 

See  "Judgment,**  |  8. 
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RESTRAINT  OF  TRADE. 

TrnstB  and  other  comblnationa,  tee  "Monopolies,"  1 1» 

RETAINER. 

Of  attorney,  see  "Attorney  and  Olient,"  i  1. 

REVENUE. 

See  "Customs  Duties** ;  "Internal  Revenue." 

REVIEW. 

See  "Appeal  and  Error." 

In  bankruptcy  proceedings,  see  "Bankruptcy,"  §  9. 

Of  proceedings  before  referee  in  bankruptcy,  see  "Bankruptcy,**  i  4 

RISKS. 

Assumed  by  employ^,  see  "Master  and  Servant,**  $  u 
Witbln  insurance  policy,  see  "Insurance,"  |  3. 

ROYALTIES. 

For  use  or  sale  of  patented  articles,  see  "Patents,**  |  5. 

SALES. 

Claims  against  bankrupt*8  estate  by  vendors  in  conditional  sale  to  bankrupt, 
see  "Bankruptcy,"  §  6. 

Of  corporate  stock,  see  "Corporations,"  §  1. 

Of  railroads,  see  "Railroads,"  §  2. 

Of  realty,  see  "Vendor  and  Purcliaser." 

On  execution,  see  "Execution,"  §  2. 

Rights  of  trustee  in  bankruptcy  as  to  conditional  sale  to  bankrupt,  see  "Bank- 
ruptcy," I  8. 

S    1.    Constraotion  of  oontraot. 

Where  a  contract  to  furnish  for  the  equipment  of  a  pottery  "machinery 
as  follows"  enumerated  among  other  articles  kiln  doors,  such  doors  are 
"machinery,"  for  the  purposes  of  the  contract,  and  of  a  requirement  there- 
in that  the  plans  and  drawings  of  the  machines  should  be  submitted  to 
and  approved  by  an  agent  of  the  purchaser  before  they  were  built;  and 
the  purchaser  cannot  complain  that  the  doors  made  were  too  light  or  of 
improper  design,  where  they  were  made  In  accordance  with  plans  and 
drawings  so  approved. 

—Thomas  China  Co.  v.  C.  W.  Raymond  Co.,  135  Fed.  25 

67  a  C.  A.  629 
I   2*    Perf  ormanoe  of  contract* 

A  provision  in  a  written  contract  for  the  sale  and  purchase  of  a  stated 
quantity  of  goods,  "deliveries  to  be  made  as  wanted  imtil  further  agree- 
ment" does  not  give  the  purchaser  the  right  to  decline  to  take  the  goods 
bought,  no  matter  when  tendered,  but  he  is  bound  to  accept  them  within 
a  reasonable  time. 

—Dunn  y.  Mayo  Mills,  134  Fed.  804 67  a  C.  A.  450 
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In  an  action  for  the  price  of  machinery  which  has  heen  accepted,  re- 
tained, and  nsed  by  the  purchaser,  it  is  not  necessary  to  allege  or  prove 
compliance  with  a  provision  of  the  contract  requiring  the  seller  to  submit 
the  drawings  and  plans  to  an  agent  ot  the  purchaser  for  ai^roval  before 
the  machinery  was  built 

—Thomas  China  Co.  v.  O.  W.  Raymond  Co.,  135  Fed.  25 

67  a  0.  A.  629 
I  3*    Warraaties. 

In  a  contract  for  a  sale  of  machinery,  containing  a  general  warranty 
of  its  fitness  for  the  purpose  intended,  a  further  agreement  by  the  seller 
to  replace  any  part  breaking  from  defective  material  or  improper  work- 
manship provides  a  cumulative  remedy  only,  and,  in  case  parts  of  the 
machinery  prove  defective  or  break,  the  purchaser  has  the  right  to  rem- 
edy the  defects,  or  procure  new  parts  from  other  manufacturers,  and  re- 
cover the  reasonable  cost  and  expense  thereof  from  the  seller  under  his 
general  warranty. 

^Thomas  China  Co.  v.  O.  W.  Raymond  Co.,  135  Fed.  25 

67  C.  C.  A.  629 

Where  a  purchaser  of  machinery  which  does  not  comply  with  the  con- 
tract of  sale  retains  and  uses  the  same,  he  loses  the  right  to  rescind,  and 
his  only  remedy  is  the  recovery  of  damages  for  the  breach  of  warranty, 
either  by  direct  action,  or  by  way  of  counterclaim  in  an  action  by  the 
seller  to  recover  the  purchase  price. 

—Thomas  China  Co.  v.  O.  W.  Raymond  Co.,  185  Fed.  25 

67  a  a  A.  629 
S   4.    Remedies  of  seller. 

In  an  action  for  breach  of  a  contract  for  the  sale  and  purchase  of  a 
stated  quantity  of  goods,  deliveries  to  be  made  as  wanted  until  further 
agreement,  by  the  refusal  to  take  the  goods,  what  constitutes  a  reasonable 
time  for  the  acceptance  is  a  question  for  the  jury. 

—Dunn  V.  Mayo  Mills,  134  Fed.  804 67  C.  a  A.  450 

Defendant,  having  contracted  for  certain  machinery  to  be  built  by  plain- 
tiff, wrote  for  the  blue  prints  showing  the  size  and  dimensions  of  the 
machines,  from  which  to  build  the  foundations,  and  they  were  furnished. 
Held,  in  an  action  to  recover  the  purchase  price,  that  defendant  was  en- 
titled to  plead  and  prove  as  a  counterclaim  that  the  machines  sent  did 
not  correspond  in  dimensions  to  such  blue  prints,  and  that  additional  ex- 
pense was  Incurred  in  rebuilding  the  foundations,  providing  it  was  shown 
that  plaintiff  knew  the  purpose  for  which  the  blue  prints  were  wanted. 

— ^Thomas  China  Co.  v.  C.  W.  Raymond  Co.,  135  Fed.  25 

67  C.  C.  A.  629 
I   6.    Remedies  of  buyer. 

The  measure  of  damages  for  a  breach  by  the  seller  of  a  contract  of 
sale  is  the  difference  between  the  contract  and  market  price,  for  the 
buyer  can  Indemnify  himself  by  going  into  the  market  and  supplying 
himself,  if  there  is  a  market  for  the  commodity. 

— Llllard  v.  Kentucky  Distilleries  &  Warehouse  Co.,  134  Fed.  168 

67  C.  C.  A.  74 
I   6*    Oonditioiud  sales. 

Under  the  law  of  Kentucky,  a  contract  by  which  a  bankrupt  borrowed 
certain  machinery  from  claimant  under  a  written  agreement  reserving 
title  in  the  claimant  until  the  bankrupt  paid  certain  prices  specified  there- 
for, etc.,  operated  as  an  abnolute  sale  of  the  machinery  to  the  bankrupt, 
with  a  chattel  mortgage  back  to  secure  the  price. 

—In  re  Ducker,  134  Fed.  43 ;   In  re  F.  B.  Shuster  Co.,  Id 

67  C.  G  A.  117 

Wbere  claimant  shipped  leather  to  a  bankrupt  under  an  agreement  that 
he  should  sell  it  on  commission,  after  making  advances  to  the  extent  of 
60  per  cent,  on  the  invoice  value,  and  account  for  the  proceeds  of  sales, 
less  a  commission  of  5  per  cent,  freight  charges,  and  advances,  and  guar- 
anty such  sales,  the  claimant  being  entitled  to  a  return  of  the  goods 
on  demand,  the  transaction  constituted  a  bailment,  and  not  a  conditional 
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sale,  thongb  the  bankrupt  selected  his  own  purchasers,  insured  the  goods 
In  his  own  name,  and  fixed  the  credits  to  be  allowed,  etc. 

—In  re  Flanders,   134  Fed.   560 67  a  a  A.  484 

SALVAGE. 

I   !•    Lien  and  recovery. 

The  captain  of  a  revenue  cutter  lying  at  Nome,  Alaska,  at  a  time 
when  there  was  no  court  at  the  place,  had  no  authority  to  determine  the 
rights  of  salvors,  unless  as  arbitrator  by  agreement  of  the  parties ;  the 
question  being  a  judicial  one,  of  which  a  court  of  admiralty  alone  has 
jurisdiction. 

—Standard  Marine  Ins.  Ck>.,  Limited,  of  Liverpool,  England,  v.  Nome 

Beach  Lighterage  &  Transportation  Oo^  133  Fed.  636 

67  a  0.  A.  602 

SATISFACTION. 

See  ••Payment" 

Of  judgment,  see  ••Judgment,"  |  6. 

SCHEDULE. 

Of  property  of  bankrupt,  see  "Bankruptcy,"  $  2. 

SEAMEN. 

A  seaman  Is  not  entitled  to  recover  from  the  owner  of  the  vessel  the 
expenses  incident  to  his  sickness,  occurring  after  his  rightful  discharge  In 
a  foreign  port,  although  he  may,  under  his  contract,  be  entitled  to  wages 
until  his  arrival  at  the  port  of  his  employment 

—Lombard  S.  S.  Ck).  v.  Anderson,  134  Fed.  568 07  O.  0.  A.  432 

SEPARABLE  CONTROVERSY. 

RemoTal  from  state  court,  see  "Removal  of  Causes,"  §  1. 

SET-OFF  AND  COUNTERCLAIM. 

Against  claim  of  master  of  vessel  for  wages,  see  ••Shipping,"  §  4. 
Against  claims  in  favor  of  estate  of  bankrupt,  see  "Bankruptcy,"  §  6, 
In  action  for  price  of  goods  sold,  see  **Sales,"  §  4. 
Limitation  of  defense  of  recoupment  see  ^'Limitation  of  Actions,"  |  L 

SETTLEMENT. 

See  ••Payment" 

SHIPPING. 

See  "Admiralty";  ••Collision";  ''Salvage";  "Seamen";  •Towage.'^ 
Parol  or  extrinsic  evidence  of  charter  party,  see  •'Evidence,"  $  2. 

{    !•    Beg:iilation  In  general. 

Act  Jan.  18,  1897.  c.  61,  29  Stat  489  [U.  S.  Comp.  St  1901,  p.  8029], 
which  makes  all  vessels  of  above  15  tons  burden  carrying  freight  or  pas- 
sengers for  hire,  propelled  by  gas,  fluid,  naphtha,  or  electric  motors,  sub- 
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ject  to  the  provlsloiis  of  certain  enumerated  secttona  of  the  ReTlsed 
Statutes  relating  to  river  navifiratlon,  and  to  inspection  and  employment 
of  engineers  and  pilots  by  steam  vessels,  the  latter  provisions  being 
found  in  title  62  [U.  S.  Gomp.  St  1901,  p.  8014],  does  not  have  the  effect 
of  extending  to  such  vessels  the  provisions  of  section  4490  [U.  S.  Oomp. 
St  1901,  p.  3000],  imposing  penalties  upon  "any  vessel  propelled  in  whole 
or  In  part  by  steam"  which  shall  be  navigated  without  complying  with 
the  terms  of  such  title,  and  such  a  vessel  is  not  subject  to  seizure  and 
forfeiture  thereunder. 

—The  Ben  B,  184  Fed.  784 67  a  a  A.  290 

I  %.    TiUe. 

The  owners  and  mortgagors  of  a  ship,  who  are  allowed  to  remain  in 
possession  by  the  mortgagee,  are  at  liberty  in  the  meantime  to  make 
contracts  for  her  employment;  but  on  taking  possession  the  mortgagee 
takes  the  right  to  all  the  freight  which  Is  then  accruing  und»  such 
contracts,  but  not  to  freights  which  have  been  received  by  the  mort- 
gagor, although  for  the  voyage  then  current 

— Merchants*  Banking  Co.  v.  Cargo  of  the  Afton,  134  Fed.  727 

07  C.  C.  A.  618 
f  3.    Oluirtem. 

Wbere  a  charter  party  provided  for  shipment  of  a  complete  cargo  of 
cast  iron  pipe,  "say  about  3,400  gross  tons,"  it  should  be  construed  as  con- 
templating a  margin  beyond  8,400  tons,  and  was  not  fulfilled  by  a  ship- 
ment of  Z^!58  tons. 

— Sewall  V.  Wood,  185  Fed.  12 67  a  a  A.  580 

In  an  action  for  breach  of  a  charter  party  for  a  shipment  of  pipe,  evi 
dence  held  to  sustain  a  finding  that  the  weight  of  the  pipe  shipped,  for 
the  purpose  of  ascertaining  the  freight,  was  3,258  tons,  as  claimed  by  the 
shippers. 

— SewaU  V.  Wood,  135  Fed.  12 67  a  a  A.  580 

Where  a  charter  party  obligated  the  ship  to  receive  8,400  gross  tons  of 
Iron  pipe,  and  the  master  refused  to  receive  any  more  cargo  after  about 
84^58  tons  had  been  loaded,  the  shippers  were  entitled  to  recover  the  extra 
expense  to  which  they  were  put  In  shipping  the  balance  of  the  cargo  to 
destination. 

— Sewall  V.  Wood,  135  Fed.  12 67  a  a  A.  580 

Where  a  charter  party  described  the  capacity  of  the  ship  as  about  3,400 
gross  tons  and  fixed  the  freight  rate  at  $8.00  per  ton  of  2,240  pounds,  the 
representation  as  to  the  capacity  of  the  ship  should  be  construed  as  mean- 
ing 3,400  long  tons. 

—Sewall  V.  Wood,  135  Fed.  12 67  a  a  A.  580 

The  owners  of  a  steamship,  who  had  given  a  mortgage  thereon,  but 
who  remained  in  possession,  chartered  her  for  a  voyage;  the  charter 
party  providing  for  advances  by  the  charterers  to  the  master  at  different 
ports,  not  exceeding  a  stated  amount  to  be  deducted  on  final  settlement 
of  freights,  and  that  the  balance  of  freight  money  should  be  paid  On 
unloading  and  right  delivery  of  cargo.  Such  advances  were  made,  and 
also  additional  advances,  for  which  the  master  gave  receipts,  indorsed 
on  the  charter  party,  stating  that  the  money  was  received  as  advance 
freight  On  reaching  the  port  of  delivery,  the  mortgagee  to<*  pos- 
session of  the  vessel.  Held  that  while  it  was  competent  for  the  parties 
to  the  charter  by  agreement  to  enlarge  the  provision  for  advances  to 
be  applied  on  the  freight  the  master,  as  such,  had  no  authority  to 
change  the  provisions  of  the  charter  party,  and  that  in  the  absence  of 
proof  that  the  additional  advances  were  required  by  the  necessities  of 
the  ship,  or  that  the  master's  action  was  authorized  or  ratified  by  the 
owners  before  possession  was  taken  by  the  mortgagee,  the  latto*  was 
entitled  to  recover  all  the  freight  due  by  the  terms  of  the  charter. 

^Merchants'  Banking  Co.  v.  Cargo  of  the  Afton,  134  Fed.  727 

67  a  a  A.  618 
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I  4.    Master. 

The  master  of  a  steamBhip  seeking  cargoes  wherever  they  can  be  ob- 
tained, who  is  not  employed  for  any  particular  voyage  or  for  any  stated 
time,  may  be  discharged  by  the  owners  at  any  time,  without  assigning  any 
cause  and  without  incurring  liability  for  damages,  unless  they  have  sur- 
rendered that  right  by  the  contract  of  employment 

—Lombard  S.  S.  Ck).  v.  Anderson,  134  Fed.  668 67  0.  C.  A.  432 

Where,  by  his  contract  of  employment,  the  master  of  a  steamship  was 
to  be  returned  to  the  port  of  shipment  at  the  termination  of  his  employ- 
ment, and  he  was  discharged  at  a  foreign  port,  he  is  entitled  to  recover 
wages  until  his  arrival  at  the  port  of  employment,  and  the  expense  of  his 
passage  there. 

—Lombard  S.  S.  Co.  v.  Anderson,  134  Fed.  568 67  C.  C.  A.  432 

Evidence  considered,  and  held  insufllcient  to  sustain  allegations  of  negli- 
gence or  incompetence  on  the  part  of  a  master  in  connection  with  the 
grounding  of  his  vessel  in  a  strange  harbor,  such  as  to  entitle  the  owners 
to  recoup  the  damages  sustained  by  them  against  his  claim  for  wages. 
—Lombard  S.  S.  CJo.  v.  Anderson.  134  Fed.  568 67  C.  G.  A.  432 

I   6.    liimbiUties  of  vessels  and  owners  in  general. 

Libelant,  who  was  rightfully  on  a  dredge  as  a  government  inspector  of 
the  work,  was  injured  by  the  breaking  of  a  bitt  around  which  one  of 
the  lines  used  for  changing  the  position  of  the  dredge  passed  before 
reaching  the  winch  head,  such  breaking  being  the  result  of  the  negli- 
gence of  the  man  in  charge  of  the  winch  in  failing  to  throw  it  out  of 
gear  after  the  dredge  had  been  previously  moved,  or  to  see  that  it  was 
out  of  gear  when  the  signal  was  given  to  turn  on  the  steam  again  for 
the  purpose  of  raising  the  spuds  which  held  the  dredge  In  position  while 
at  work ;  the  consequence  being  that  the  winch  head  was  revolved  before 
the  dredge  had  been  released  from  her  fastenings,  and  the  bitt  gave 
way  under  the  strain  put  upon  the  line.  Libelant  was  seated  on  the 
bitt  and  within  the  bight  of  the  line  which  struck  him  and  caused  the 
injury.  While  the  man  operating  the  winch  knew  the  position  of 
libelant,  it  did  not  appear  that  he  had  in  mind  at  the  time  the  steam  was 
turned  on  the  fact  that  the  winch  was  in  gear,  so  as  to  be  chargeable 
with  recklessness  or  perverseness,  or  with  having  acted  with  a  full  ap- 
prehension of  all  the  conditions.  Held,  that  the  negligence  of  libelant 
in  unnecessarily  placing  himself  within  the  bight  of  the  hawser,  and 
which  continued  until  the  accident  occurred,  was  a  concurrent  cause  of 
the  injury,  and  that  under  the  rule  in  admiralty  the  damages  should  be 
divided. 

—The  Steam  Dredge  No.  1,  134  Fed.  161 ;  Morris  &  Cummings  Dredg- 
ing CJo.   V.    Nelson,    Id 67  C.  C.  A.  67 

Evidence  that  the  splice  was  not  smooth,  and  that  libelant  noticed  the 
ends  of  wires  protruding  some  two  or  three  hours  before  the  accident, 
and  that  he  failed  to  report  the  same  because  he  thought  it  was  spliced 
80  that  it  would  not  come  apart,  was  insufficient  to  charge  him  with  con- 
tributory negligence. 

—The  Tresco,  134  Fed.  819 67  0.  0.  A.  465 

Plaintiff,  a  stevedore,  was  injured  by  the  pulling  out  of  the  splicing  of 
a  cable  used  in  unloading  buckets  of  ore  weighing  about  2,000  pounds. 
The  cable,  of  foreign  manufactiure,  had  been  received  from  a  sister  ship, 
and  was  capable  of  lifting  about  10  tons.  Before  the  unloading  was  be- 
gun, the  day  prior  to  the  accident,  only  a  visual  inspection  of  the  cable 
was  made,  and  it  appeared  that,  if  the  tarred  twine  serving  covering  the 
splice  had  been  removed,  the  defectiveness  of  the  splice  would  have  been 
dlscov^ed.  Held,  that  the  ship  was  guilty  of  negligence  in  failing  to 
properly  inspect 

—The  Tresco,  134  Fed.  819 67  C.  0.  A.  465 

I  6«    Oarriase  of  goods. 

A  provision  in  a  bill  of  lading  for  a  cargo  of  coal  to  be  delivered  at 
Portland,  Me.,  which  required  the  consignee  *'to  tow  vessel  in  and  out  of 
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Back  Bay  free,**  is  not  a  contract  to  pay  tai  the  towage  merely,  but  to 
proYide  the  same. 

— Winslow  y.  Thompson,  184  Fed.  546 • 67  a  G.  A.  470 

A  written  contract  for  the  sale  of  cargoes  <^  coal  to  be  delivered  from 
the  ships,  which  contained  no  provision  with  respect  to  the  rate  of  dis- 
charge, bound  the  purchaser  only  to  receive  the  coal  at  a  rate  which  was 
customary  and  reasonable  under  the  circumstances ;  and,  where,  it  did 
80,  it  cannot  be  held  liable  for  demtirrage  which  the  seller  was  obliged 
to  pay  under  the  charter  parties,  requiring  a  more  rapid  discharge. 

— Furness,  Withy  &  Co.  v.  Leyland  Shipping  CJo.,  134  Fed.  815 ;  Same 
V.  Boston  Elevated  Ry.  Ck).,  Id.;  The  Planet  Neptime,  Id.;  The 
Meridian.  Id 67  C.  a  A.  461 

Where  the  master  of  a  vessel  refused  to  receive  more  cargo  before  all 
of  the  shipment  contracted  for  had  been  loaded,  whereupon  a  delay  was 
occasioned  to  settle  the  matter,  the  ship  was  not  entitled  to  collect  de- 
murrage therefor. 

— Sewall  V.  Wood,  135  Fed.  12 67  C.  a  A.  580 

Under  a  bill  of  lading  requiring  a  vessel  to  deliver  a  cargo  of  coal  at 
a  specified  dock,  the  voyage  Is  not  completed,  and  the  lay  days  for  dis- 
charging do  not  commence  to  run,  until  she  reaches  such  dock  and  Is  in 
condition  to  discharge,  unless  she  is  prevented  from  reaching  it  through 
the  active  fault  of  the  charterer  or  consignee. 

—In  re  2,098  Tons  of  Coal,  185  Fed.  317 ;  The  Ionia,  Id 

67  C.  a  A.  671 

Where  a  charter  party  or  bill  of  lading  contains  no  provision  with 
respcxt  to  the  lay  days  for  discharging,  an  Implied  obligation  arises  on 
the  part  of  the  charterer  or  consignee  to  give  the  vessel  reasonable  dis- 
patch, determined  by  the  circimastances  then  existing;  but  in  such  case 
he  is  not  an  insurer  against  delay,  nor  liable  because  of  delay  caused  by 
circumstances  beyond  his  control,  such  as  the  presence  of  another  vessel 
discharging  at  the  dock  where  delivery  is  to  be  made,  and  which  is  the 
only  one  available,  or  by  a  temporary  derangement  of  the  dodc  machin- 
ery used  for  discharging,  which  he  could  neither  anticipate  nor  prevent 

—In  re  2,098  Tons  of  Coal,  135  Fed.  317 ;  The  Ionia,  Id 

67  a  a  A.  671 

SINKING  FUNDS. 

For  municipal  indebtedness,  see  "Municipal  Corporations,**  $  2. 

SLANDER. 

See  "Libel  and  Slander.** 

SPECIFIC  PERFORMANCE. 

I    1.    Nature  and  i^ronnds  of  remedy  In  general. 

The  renicHly  at  law  which  prohibits  relief  in  equity  must  be  •*a8  practical 
and  ctflclcnt  to  the  ends  of  Justice  and  its  prompt  administration  as  the 
remedy  in  eciuity."  An  action  for  damages  for  the  breach  of  a  stipulation 
that  an  action  at  law  which  has  passed  to  judgment  shall  abide  the  final 
decision  of  another  action  is  not  as  practical  and  efficient  to  attain  the 
ends  of  justice  as  a  suit  in  equity  for  specific  performance  of  the  contract, 
where  the  final  de<48lon  of  the  other  action  requires  a  reversal  of  the  judg- 
ment. The  action  for  damages  does  not  furnish  a  remedy  so  adequate  that 
It  precludes  relief  In  equity. 

—Brown  v.  Arnold,  131  Fed.  723 67  a  a  A.  125 
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See  "Equity,"  {  2. 
See  "United  States." 


STALE  DEMAND. 

STATES. 

STATUTES. 


Adoption  by  United  States  courts  of  state  laws  as  rules  of  decision,  see 

"Courts,"  §  1. 
Laws  Impairing  obligation  of  contracts,  see  *'Ck>nstitutional  Law,"  S  2. 

Provisions  relating  to  particular  suty'ects. 

See  "Admiralty,"  §  2;  "Bankruptcy";  "CJorporatlons,"  §  1;  "CJourts,''  §  1; 
"Customs  Duties" ;  "Execution,"  §  1 ;  "Limitation  of  Actions,"  §  1 ;  "Mas- 
ter and  Servant,"  §  1 ;  "Mechanics'  Liens" ;  "Mines  and  Minerals,"  §  1 ; 
"Municipal  Corporations,"  {  2 ;  "Navigable  Waters,"  |  1 ;  "Patents,"  |S  2, 
6;  "Post  Office,"  f  1. 

Bonds  of  government  contractors,  see  "United  States,"  S  1. 

Revenue  laws,  see  "Internal  Revenue." 

{   1.    Constniotion  and  operation. 

Rev.  St.  §  3449  [U.  S.  Comp.  St  1901,  p.  2277],  providing  tbat  any 
person  shipping  liquors  under  any  other  than  the  proper  name  or  brand 
shall  forfeit  the  liquors,  and  be  subject  to  pay  a  fine  of  $500,  is  highly 
penal  in  character,  and  should  be  strictly  construed, 

— United  States  v.  Twenty  Boxes  of  Com  Whisky,  133  Fed.  910 

67  C.  O.  A.  214 

To  extend  a  penal  statute  to  a  case  not  specifically  described,  the  in- 
tention of  the  Legislature  must  be  ascertained  from  the  words  of  the 
act,  and  not  made  out  by  conjecture  as  to  the  purpose  of  the  lawmaker 
or  based  upon  probabilities. 

—The  Ben  B,  134  Fed.  784 67  0.  a  A.  290 

I   2.    Pleading  and  erldenoe, 

A  private  statute  is  not  admissible  in  evidence  to  establish  a  defend- 
ant's negligence  in  the  running  of  a  railroad  train,  unless  pleaded. 

— Garllch  v.  Northern  Pac.  Ry.  Co.,  131  Fed.  837 67  C.  0.  A.  237 


STATUTES  CONSTRUED. 


UHITJJll  STATES. 

STATUTES  AT  LARGE. 

1878,  June  8,  ch.  151.  20  Stat.  89 
[U.  S.  Comp.  St.  1901^  p.  1545]. .     21 

1887,  March  S,  ch.  373,  24  Stat.  552  345 

1888,  April  2,  ch.  53.  25  Stat.  74. . .  335 
1888,  Aug.  13,  ch.  866.  25  Stat.  433 

[U.  S.  Comp.  St.  1901.  p.  5081 ...  345 
1888,  Aug.  IS,  ch.  866,  §  1,  25  Stat. 

433  [U.  S.  Comp.  St.  1901,  p.  508]  269 
1888,   Sept.  13,  ch.  1015,  §  13.  25 

Stat.  479  [U.  S.  Comp.  St.  1901, 

p.  1317] 93 

188».  March  2,  ch.  393,  §  1,  2r>  Stat. 

873    lU.    S.    Comp.    St.    1901,    p. 

3697]   569 

1891,  March  3,  ch.  517,  26  Stat.  826 
[U.  S.  Comp.  St.  1901,  p.  547]...  500 

1892,  May  5,  ch.  60,  ^  3.  27  Stat.  25 

£U.  S.  Comp.  St.  1901,  p.  1320J. .     93 


1894,  Aug.  13,  ch.  280,  28  Stat.  278 

[U.  S.  Comn.  St.  1901.  p.  25231. .  552 
1897,  Jan.  18,  ch.  61,  29  Stat.  489 

[U.  S.  Oomp.  St.  1901.  p.  3029]. .  290 
1897,  March  3,  ch.  391.  29  Stat.  694 

rU.  S.  Comp.  St  1901,  p.  3395]. .  386 
1897,  July  24,  ch.  11.  30  Stat.  151 

rU.  S.  Comp.  St.  1901,  p.  1626]..  343 
1897,  July  2l  ch.  11,  §  1,  Schedule 

M.  pars.  399,  407,  30  Stat.  188, 

189    [U.    S.   Comp.    St.    1901,   p. 

1672.  16731 343 

1897,  July  24,  ch.  11,  §  1,  Schedule 

N,  par.  437,  30  Stat.  151  [U.  S. 

Comp.  St.  1901,  p.  1676] 437 

1897,  July  24,  ch.  11.  §  2,  Free  List, 
par.  664,  30  Stat.  194  [U.  S.  Comp. 

St.  1901,  p.  1(»8S1. 437 

1898,  July  1,  ch.  541.  §  la,  cl.  11,  30 
Stat.  544  [U.  S.  Comp.  St.  1901, 

p.  3419] ^ :  651 
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1898,  July  1,  ch.  541,  §  la,  cl.  16.  30 

SUt.  544  [U.  S.  Comp.  St  1901. 

p.  8419]   19 

1^  jQly  1.  cb.  541,  I  3b,  30  Stat 

546    [U.    S.   Comp.    St    1901.   p. 

34221     46 

1898,  July  ii  chV  541*  V  4^  'sO  *Stat 

54f  [U.  S.  Comp.  St  1901.  j).  3423]  153 
189a  July  1,  ch.  541.  |  5f,  30  Sut 

548    lU.    S.    Comp.    St    1901,    p. 

34241   216 

1898,  July  1,  ch.  541,  §  7.  subd.  8.  30 

Sut.  548  [U.  S.  Comp.  St  1901. 

p.  34251 17,  486 

1»)8.  Julv  1,  ch.  541,  I  11,  cl.  a.  30 

Stat  549  lU.  S.  (iomp.  St  1901, 

p.  8426]   676 

laSa,  July  1,  ch.  541.  1 14c  30  Stat 

550   [U.    8.    Comp.    St    1901,   p. 

3428]   500 

1898.   July   1,   ch.    541.   {   18d,    30 

Stat  551  [tJ.  S.  Comp.  St  1901. 

p.  3429]  19 

1«)8,  July  1.  ch.  541.  M  21a,  22. 

30    Stat    552   [U.    S.   Comp.    St 

1901.  pp.  3430.  3431] 161.  162 

1898.  July  L  ch.  541,  H  23,  24,  30 

Stat  552  [D.  S.  Comp.  St  1901, 

p.  3431]  500 

189S.  July  1,  ch.  541,  J  24a,  80  SUt 

r>,-i3    [U.    S.    Comp.    St    1901,   p. 

3431] 149,  500,  617.  636 

1898.    July    1,   ch.    541,    |    24b.   30 

Stat.  5.'V3  [U.  S.  Comp.  St  1901, 

p.  3432] 17,500,644 

l®i8.    Julv   1,   ch.   541.   I   25a.   30 

Stat.  .^13  [U.  S.  Oomp.  St  1901. 

D.   3432]    149.500 

1»)8,  July  1,  ch.  541,  ||  3a  els.  2,  4. 

39b.    36    Stat    555,    5.-»6    [U.    S. 

Comp.  St  1901,  pp.  3435.  8436]. .  161 
1898,  July  1.  ch.  541,  §  47.  subd. 

11,  30  Stat  557  [U.  S.  Comp.  St 

1901,  p.  3439] 486 

1898.  July  1,  ch.  641,  J  48.  30  Stat 

557    [If,    8.    Comp.    St.   1901,   p. 

34391   18 

1898,  July  1.  ch.  641,  H  57£,  60a, 

60b,    30    Stat.    660.    ^2    [U.    S. 

Comp.  St.  1901.  pp.  3443,  8445]. 

Amended  by  Act  1903,  Feb.  5.  ch. 

487.  32  Stat.  799  f  U.  S.  Comp.  St 

Supp.  1903.  pp.  415,  416] 46 

1898,  July  1,  ch.  641.  |  67a,  30  Stat. 

564    [U.    8.    Comp.    St   1901,   p. 

34491   686 

1898,  July  1,  ch.  541.  |  67e,  30  SUt 

564    [U.    8.   Comp.    St    1901,   p. 

84491  46 

1898,  Juiy*l/ch.*54i;  V67e,*36'Stet 

564  [U.  8.  Oomp.  St  1901.  p. 
8449].  Amended  by  Act  190S, 
Feb.  6,  ch.  487,  32  Stat  800  fU.  S. 
Comp.  St  Supp.  1903,  p.  417]  ...  644 

1898.  Julv  1,  ch.  541,  $  68,  30  Stat 

565  [U.  8.  Comp.  St  1901,  p. 
84501  551 

1898.  Julv  1.  ch.  541,  §  70e.  30  Stat 
.566  [U.  8.  Comp.  St  1901,  p. 
3452].  Amended  by  Act  lOaS, 
Fob.  5,  ch.  487.  8  16.  32  Stat.  mO 
ru.  8.  Comp.  St  Supp.  1903,  p. 
417] 286 


1903.  Feb.  5.  ch.  487,  82  Stat  799 

[U.  8.  Comp.  St  Supp.  1903.  pp. 

415.  416]   :. 46 

1903,  Feb.  6,  ch.  487,  32  Stat  800 

[U.   8.  Comp.  St  Supp.   1903,  p. 

417J   644 

1903,  Feb.  6,  ch.  487,  §  16.  32  Stat 

800  ru.  8.  Comp.  St  Supp.  1903. 

p.  4171   236 

1903.  Feb.  19.  ch.  708,  §  2,  32  Stat 

848  [U.  8.  Comp.  St  Supp.  1903, 

p.  863]  221 

RBYISBD  STATUTES. 

I  720  [U.  8.  Comp.  St  1901,  p.  581] 

191.  513 
I  828  [U.  8.  Oomp.  St  1901,  p.  635]  145 
i  1024   [U.   S.  Oomp.   St   1901,  p. 

7201 21 

{  2325   [U.   8.   Comp.   St   1901.   p. 

14291   284 

{  3449  [U.   8.  Comp.   St   1901,   p. 

2277] 214 

{  4399  [U.   8.  Comp.   8t   1901.   p. 

3014]    : 290 

{  4499  [U.   8.   Comp.   St   1901.   p. 

3060] 290 

{  48a<  [U.   S.   Comp.   St   1901,  p. 

^-582]  7...  653 

I  4919  [U.  8.   Oomp.  St   1901,   p. 

3394]   386 

{  4921.    Amended    by    Act     1897, 

March  8,  ch.  891,  29  Stat  694  [U. 

8.  Comp.  8t  1901,  p.  8395] 886 


669 

COMPILED  STATUTES  1901. 

Pajre  417 644 

Page  508 269,  345 

Page  547 500 

Page  581    191,513 

Page  635 145 

Page  720 21 

Pages  1317.  1320 93 

Page  1429   284 

Page  1545   21 

Pages  1626,  1672,  1673 343 

Pages  1676,   1688   437 

Page  2277   214 

Page  2523   552 

Pages  3014.  8029,  3060 290 

Page  3382   553 

Pages  3394,  8395 386 

Page  3419    19.551 

Page  3422   46 

Page  3423    153 

Page  3424   216 

Page  3425    17.  486 

Page  3426   676 

Page  342**   500 

Page  3429   19 

Page  3430    161,  162 

Page  34;n.  .149.  161,  162.  500.  517.  536 

Page  3432 17,  149.  500 

Page  8433   644 

Pages  8435.  8436 161 

Page  8439    la  486 

Pages  3443.  3445 46 

Page  3449 46,  636,  644 

Page  8450 651 
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Page  3452  236 

Page  8697  569 

COMPILED  STATUTES  (SUPP.) 
1903. 

Pfege  863   221 

Pages  415,  416 46 

Page  417    236,644 

CODE  1896. 
J  2796   198 

QAIiIFOBlflA. 

CIVIL  CODE. 
12629   603 

OOI.ORADO. 

MILLS'  ANNOTATED  CODE. 


«    w     •  •• 

IOWA. 

f  1800   . 
i  2071    . 

CODE  1897. 

142 

421 

KBNTUCKT. 

1  496   •• 

STATUTES  1903. 
117 

MABYUkJm. 

CODE  PUBLIC  GENERAL  LAWS 

1888. 

Art  28.UeO,70 456 

xnisissippx. 

CONSTITUTION  1890. 
I  198   541 

CODE  1892. 
§3559  541 


MZSSOUBI. 

REVISED   STATUTES   1845. 
Ch.  45,  116,6 227 

HEWTOBK* 

LAWS. 

1892,  p.  1824,  ch.  688,  $  2 327 

1892,  p.  1835,  ch.  688»  I  42. . .  .255.  327 

NORTH  DAKOTA. 

REVISED  CODES  1899. 

n   5052,  5080,  5479,  5487,  5488, 
5507,  5541,  5544,  5548 805 

OHIO. 

CONSTITUTION. 
BUI  of  Rights,  I  2 658 

REVISED   STATUTES   1892. 

fi  3184   102 

if  4155-2,  4155^ 526 

LAWS. 
1890,  p.  150,  S  8 658 

UTAH. 

REVISED  STATUTES  1898. 
S§  2915,  3511 587 

VIBOINIA* 

CODE  1887. 
{  3245  [Code  1904,  p.  1708] 886 

CODE  1901 
Page  1706»  I  8245 886 

WISCONSIN. 

REVISED  STATUTES  189a 
11114    623 


STAY. 

Of  suit  by  creditor  pending  proceedings  In  bankruptcy,  see  "Bankmptcy*"  {  2. 

STIPULATIONS. 

As  to  claims  against  estate  in  hands  of  receiver,  see  ''Recelyeray"  1 1» 
Antbority  of  attorneys,  see  ''Attorney  and  Client;''  |  !• 


STOCK. 

Corporate  stock,  see  "Corporations,"  |  !• 
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STOCKHOLDERS. 

In  national  bank,  tee  ''Banka  and  BanUng;"  |  !• 

SUBPCENA. 

To  witneaa  before  trustee  In  bankruptcy,  aee  "Bankruptcy,**  1 4^ 

SUBSCRIPTIONS. 

To  corporate  stock,  aee  "Corporatlona,''  |  !• 

SUIT. 

See  "Action." 

SURRENDER. 

Of  written  inatrmnent  for  cancellation,  aee  "Cancellation  d  Inatramenta.** 

TARIFF. 

8«e  'KTostoms  Datlet.'* 

TAXATION. 

See  "Customs  Duties";   "Internal  Revenue." 

Laws  withdrawing  from  municipality  power  ct  taxation  to  meet  Its  oiga^e- 
ments  as  impairing  obligation  of  contract,  see  "Constitutional  Law,"  |  2. 

Reimbursement  for  taxes  paid  by  one  claiming  In  good  faith  through  fraudu- 
lent grantee,  aee  "Fraudulent  Conveyancea,"  |  !• 

TERMS. 

Of  leases,  see  "Landlord  and  Tenant,"  I  !• 

TESTAMENT. 

See  "WUta." 

TIME. 

For  filing  petition  In  bankruptcy,  see  "Bankruptcy***  1 1« 

TITLE. 

Removal  of  cloud,  see  "Quieting  Title." 

To  mines  or  minora  I  a,  Roe  "Mines  and  Minerals,**  |  2» 

To  vessels,  see  "Shipping,"  |  2. 

TORTS. 

Particular  tort$. 
See  "Fraud" ;  "Libel  and  Slander" ;  "NegUgenca* 
Maritime  torts,  see  "Collision." 
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TOWAGE. 

Collisions  witb  tngs  and  vessels  in  tow,  see  "Collision,*'  {  1. 

A  tug  Is  bound  to  exercise  proper  diligence  in  ascertaining  the  condi- 
tion of  the  channels  and  other  waters  where  she  assumes  to  tow  ves- 
sels, and,  if  it  involves  any  special  hazard,  in  making  it  known  to  the 
tow.  If  she  performs  such  duties,  and.  damage  results  to  the  tow,  which 
could  not  have  been  prevented  by  the  exercise  of  reasonable  care  and 
skill  in  the  act  of  towing,  she  is  not  liable  therefor;  but,  if  she  falls 
In  such  duties,  she  is  liable  for  the  consequences,  whatever  amount  of 
care  she  may  use  in  the  act  of  towing,  and  she  is  also  liable  if,  having 
performed  such  duties,  damage  results  from  her  negligence  in  the  imme- 
diate act  of  towing,  which  might  have  been  avoided  by  reasonable  care, 
notwithstanding  the  hazards. 

-— Wlnslow  V.  Thompson,  134  Fed.  546 67  C.  0.  A.  470 

Tugs  employed  by  the  consignee  of  the  cargo,  who  had  contracted  to 
perform  the  towage,  undertook  to  tow  a  schooner  heavily  laden  with  coal 
through  a  channel  and  over  a  bar,  where  the  water  at  the  then  state  of 
the  tide  lacked  some  two  feet  of  being  sufficient  for  her  draft  at  the  stern. 
Having  grounded  forward,  instead  of  drawing  her  off  astern,  as  suggested 
by  her  master,  they  attempted  to  jump  her  over,  which  attempt  was  un- 
successfully renewed  on  two  succeeding  days,  in  consequence  of  which  she 
was  strained  and  Injured,  and  it  became  necessary  to  lighten  her  cargo. 
The  master  of  the  schooner  was  unfamiliar  with  the  channel,  but  it  was 
well  known  to  the  captain  in  charge  of  the  tugs,  who  knew  the  depth  of 
water  on  the  bar  and  the  draft  of  the  schooner.  Held,  that  the  acts  of  the 
tugs  in  persisting  in  their  attempts  to  pull  the  schooner  over  the  bar  after 
she  grounded  were  negligent,  and  rendered  tlie  consignee,  for  whom  they 
were  acting,  liable  for  the  resulting  Injury. 

— Winslow  V.  Thompson,  134  Fed.  546 67  C.  C.  A.  470 

TRADE-MARKS  AND  TRADE-NAMES. 

Finality  of  decree  for  purpose  of  review  in  suit  for  infringement,  see  "Appeal 

and  Error,"  {  1. 
Jurisdiction  of  federal  court  in  infringement  suit  as  dependent  on  federal 

question,  see  '"Courts,"  |  1. 

§   !•    Marts  and  names  rabjeets  of  ownership. 

A  registered  trade-mark,  consisting  of  "a  red  or  other  distinctively  col- 
ored streak  applied  to  or  woven  in  a  wire  rope,"  without  further  de- 
scribing the  streak,  was  too  Indefinite  to  be  sustained  as  a  valid  trade- 
mark. 

— ^A.  Leschen  &  Sons  Rope  Co.  v.  Broderlck  &  Bascom  Rope  Co.,  134 
Fed.   571    67  C.  C.  A.  418 

An  alleged  trade-mark,  consisting  simply  of  a  colored  strand  in  a  wire 
rope,  not  restricted  to  any  particular  color,  Is  Invalid. 

— ^A.  Leschen  &  Sons  Rope  Co.  v.  Broderlck  &  Bascom  Rope  Co.,  134 
Fed.   671    67  C.  C.  A.  418 

§   8.    Infringement  and  nnfair  competition. 

The  general  principle  that  no  man  has  a  right  to  pass  off  his  goods  as 
and  for  the  goods  of  another  Is  broader  tlian  the  rules  applicable  to 
strict  trade-mark,  and  extends  to  all  cases  of  unfair  competition;  the 
difference  between  cases  for  Infringement  of  trade-mark  and  those  for 
relief  against  unfair  competition  being  mainly  in  the  matter  of  proof, 
the  imitation  of  a  trade-mark  raising  a  conclusion  presumptive  of  fraud, 
while  In  cases  of  unfair  competition  actual  fraud  or  misleading  of  the 
public,  or  conduct  calculated  and  Intended  to  mislead  it,  must  be  shown 
by  the  proofs. 

— Scrlven  v.  North,  134  Fed.  366 67  C.  C.  A.  348 

67  C.C.A.— 40 
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Complainants  eetabliRbed  the  manufacture  of  a  peculiar  style  of  men*8 
drawers,  having  a  strip  of  elastic  knitted  material  Inserted  at  the  seams. 
The  body  of  the  garment  was  white,  and  the  seam  strips  made  of 
Egyptian  yam,  the  natural  color  of  which  is  yellow  or  buff,  and  which 
was  selected  deliberately  and  because  of  its  distinctive  color.  Complain- 
ants also  adopted  the  name  "Scriven*s  Elastic  Seam,**  and  the  arbitrary 
number  "50/*  which  were  stamped  upon  each  garment.  Thirteen  years 
or  more  later,  and  after  complainants*  garment  had  become  well  known 
by  reason  of  such  distinctive  features,  and  had  acquired  a  high  reputa- 
tion and  large  sale  on  its  merits,  defendants  began  the  manufacture 
and  sale  of  an  inferior  and  cheai>er  garment,  but  having  the  same  gen- 
eral appearance.  They  were  stamped  with  the  words  "Standard  Stretchy 
Seam**  and  the  same  numeral,  **50,*'  in  a  style  imitating  that  of  com- 
plainants. When  complainants  changed  the  form  of  their  stamp,  de- 
fendants changed  theirs  to  correspond.  They  also  advertised  their 
goods  as  "Elastic  Seam  Drawers.**  In  some  cases  defendants  also  used 
a  eheai)er  domestic  yarn  in  making  the  seam  strips,  dyed  to  imitate  the 
Eg>'ptian  yarn  used  by  complainants.  Held  that  aside  from  any  ques- 
tion of  trade-mark  or  of  defendants'  right  to  make  and  sell  their  goods 
without  resorting  to  deception,  such  facts  showed  a  deliberate  inten- 
tion to  deceive  purchasers  by  palming  off  their  goods  as  those  of  com- 
plainants, which  constituted  unfair  competition,  and  entitled  complain- 
ants to  an  injunction ;  it  being  further  shown  that  purchasers  were  in 
fact  deceived,  and  that  defendants*  goods  were  largely  adverti^d  and 
s<»ld  by  dealers  as  **8criven*8.** 

— Scrlven  v.  North,  134  Fed.  366 67  C.  C.  A.  348 

In  a  suit  between  citizens  of  the  same  state  for  infringement  of  a  trade- 
mark, the  federal  court  has  no  jurisdiction  of  an  issue  of  alleged  unfair 
comi>etition ;  its  Jurisdiction  being  confined  to  the  trade-mark  as  regis- 
tered. 

— A.  Leschen  &  Sons  Uoi>e  Co.  v.  Broderick  &  Bascom  Rope  Co.,  134 
Fed.   571    67  C.  C.  A.  418 

Where  two  persons  are  engaged  in  selling  like  goods,  while  neither  can 
acquire  the  exclusive  right  to  aptly  designate  and  describe  them,  or  to 
attractively  present  them  for  sale,  with  appropriate  directions  for  tlieir 
use,  neither  has  the  right  to  do  any  of  those,  things  in  such  manner  as 
to  mislead  purchasers  into  the  belief  that  his  goods  are  those  of  his  com- 
petitor ;  and,  where  it  is  shown  that  the  resemblances  in  such  particulars 
are  so  calculated  to  mislead  that  they  can  reasonably  be  accounted  for 
only  on  the  hypothesis  of  simulation  and  design,  a  case  of  unfair  com- 
petition is  ma<^  out,  which  entitles  the  older  dealer  to  on  injunction, 
even  though  actual  deception  is  not  shown. 

— Blckmore  Gall  Cure  Co.  v.  Karns,  134  Fed.  833 (57  C.  C.  A.  439 

The  boxes,  cartons,  labels,  and  advertising  matter  used  by  complain- 
ant and  defendants  in  the  sale  of  their  re8i)ective  remedies  for  galls  on 
horses  and  cattle  held  to  disclose  such  similarity  as  to  evidence  a  design 
to  deceive  purchasers  on  the  part  of  defendants,  who  entered  the  business 
after  complainant's  remedy  had  become  generally  known,  and  to  consti- 
tute unfair  comi)etltlon. 

—Blckmore  Gall  Cure  Co.  v.  Karns,  134  Fed.  833 67  C.  C.  A.  439 

TRIAL. 

See  "Witnesses." 

Ileview   l)y   Cln*uit  Court   of  Apiieols  of   refusal  to  set  aside  verdict,  see 
"Courts,**  §  1. 

Trial  of  particular  dvil  actions  or  proceedings. 
See  "Mandamus,**  K  3. 

By  trusttH*  in  bankruptcy,  see  "Bankruptcy,**  |  5. 
For  breach  of  contract,  see  "Sales,**  §  4. 
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For  persona]  injuries,  see  "Master  and  Servant,"  $  1. 
Suits  in  admiralty,  see  •'Admiralty,"  §  1. 

Trial  of  criminal  prosecutiofiB^ 
See  "Criminal  Law,"  |  2. 

§    1*    Takins  case  or  qvestion  from  Jury. 

After  both  parties  have  moved  for  a  directed  verdict,  and  the  court 
has  announced  its  decision,  a  party  cannot  demand  the  submission  of 
the  case  to  the  Jury,  and  assign  error  ui>on  the  court's  refusal. 

— Insurance  Ck).  of  North  America  v.  Wisconsin  Cent.  Ry.  Co.,  134 
Fed.    794    67  C.  C.  A.  300 

A  demurrer  to  evidence  admits  all  the  facts  directly  proved  by,  or  that 
a  jury  might  fairly  infer  from,  the  evidence,  and  the  court  Is  justified 
in  finding  a  fact  in  favor  of  the  demun'aut  only  when  the  evidence *is  such 
that  a  contrary  finding,  if  made  by  a  jury,  would  be  set  aside. 

^Des  Moines  Life  Ass'n  v.  Crim,  134  Fed.  348 67  C.  C.  A.  330 

TRUSTS. 

Charitable  trusts,  see  "Charities." 

Combinationa  to  monopolize  trade,  see  "Monopolies,"  {  1. 

Trust  deeds,  see  "Chattel  Mortgages." 

S    !•    Appointment,  qnalifioation,  and  tennre  of  trustee. 

A  testator  by  one  paragraph  of  his  will  directed  that  his  residuary  es- 
tate should  be  taken,  held,  managed,  and  invested  by  his  executors  for 
the  term  of  25  years ;  that  from  the  net  Income  they  should  pay  certain 
specified  legacies;  that  the  balance  of  the  net  income  should  be  added 
to  the  principal  of  the  estate,  so  that  it  should  be  accumulating  for  the 
term  of  25  years,  at  the  expiration  of  which  term  they  should  procure  the 
formation  of  a  corporation,  to  which  the  estate  and  Its  accumulations 
should  be  transferred,  to  be  by  it  used  and  employed  for  the  purpose  of 
founding  a  hospital  for  the  care  of  sick  persons  in  indigent  circumstances 
residing  In  a  specified  county.  The  paragraph  closed  with  the  words: 
"And  I  give,  devise,  and  bequeath  said  rest  and  residue  of  my  property 
and  estate  accordingly."  Held^  that  the  trust  was  not  in  such  case  vest- 
ed in  the  executors  of  the  class,  which  is  regarded  in  equity  as  personal, 
so  that  it  would  be  defeated  by  their  death  before  the  expiration  of  the 
term  of  25  years,  but  on  the  happening  of  that  event  administrators  de 
bonis  non  with  the  will  annexed,  who  were  also  appointed  trustees  by 
the  court,  might  lawfully  execute  the  trust,  by  forming  the  corporation 
and  conveying  the  property  to  it  at  the  end  of  the  stated  term. 

— Brlgham  v.  Peter  Bent  Brigham  Hospital,  134  Fed.  513... 

67  C.  C.  A.  393 

TUGS. 

See  •'Towage.'; 

ULTRA  VIRES. 

Acts  of  corporation,  see  "Corporations,"  |  2. 

UNFAIR  COMPETITION. 

See  ••Trade-Marks  and  Trade-Names,"  (  2. 
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UNITED  STATES. 

See  '*Cu8tom8  Dntlee" ;  "Post  Office." 

Ck>iiRolldatioii  of  indictments  for  conspiracy  to  defraud,  see  ••Oiminal  Law,** 
12. 

Conspiracy  to  defraud,  see  "CJonspiracy,  "  <  !• 

Courts,  see  "Courts."  (§  1,  2 ;   "Removal  of  Causes." 

Evidence  of  other  offenses  in  prosecution  for  conspiracy  to  defraud,  see  '•Crim- 
inal Law,"  I  1, 

Public  lands,  see  **PubUc  Lands,"  S  2. 

§   1.    Property,  eon  tracts,  and  liabilities. 

The  liability  of  the  sureties  on  the  bond  of  a  contractor  for  govern 
meiit  work,  conditioned  as  required  by  Act  Aug.  13.  1894,  c.  280,  28  Stat. 
27.^  [U.  S.  Comp.  St.  1901,  p.  2523],  is  limited  to  the  penalty  therein  named, 
although  the  bond  contains  two  distinct  obligations — one  to  the  United 
States,  and  the  other  to  persons  furnishing  labor  or  materials  in  th» 
prosecution  of  the  work. 

— United  States  v.  American  Surety  Co.,  135  Fed.  78.  .67  C.  C.  A.  552 

In  the  distribution  of  the  proceeds  recovereji  on  the  bond  of  a  contractor 
for  government  work,  couditioned  as  required  by  Act  Aug.  13,  1894,  c. 
280,  28  Stat  278  [U.  S.  Comp.  St  1901,  p.  2523],  the  United  States  is  not 
entitled  to  priority  over  laborers  or  materialmen  who  are  also  secured  by 
the  bond. 

—United  States  v.  American  Surety  Co.,  135  Fed.  78.  .67  a  C.  A.  552 

I   2.    Aetioas« 

The  equities  of  the  Unit^  States  appeal  to  a  court  of  chancery  with 
the  same,  but  with  no  greater  or  less,  force  than  those  of  an  Individual  Id 
like  circumstances. 

—United  States  v.  Detroit  Timber  &  Lumber  Co.,  131  Fed.  ms 

67  C.  C.  A.  1 

Where  a  statute  making  provision  for  suits  by  the  United  States  does 
not  designate  the  tribunal  in  which  they  shall  be  instituted,  when  brought 
in  a  federal  court,  they  fall  within  the  general  grant  of  Jurisdiction  found 
in  Judiciary  Act  Aug.  13,  1888,  c.  866,  «  1,  25  SUt  433  [U.  S.  Comp.  St 
1001,  p.  508],  and  are  subject  to  the  limitations  therein  expressed. 

—United  States  v.  Northern  Pac.  R.  Co.,  134  Fed.  715 

67  a  a  A.  269 

USAGES. 

See  "Customs  and  Usages.** 

VENDOR  AND  PURCHASER. 

Bee  "Sales." 

Purchasers  of  property  fraudulently  conveyed,  see  "Fraudulent  Conveyances," 

§  1. 
Specific  performance  of  contract,  see  "Specific  Performance." 

§    1.    Rights  and  Uabilities  of  parties. 

The  concurrence  of  the  essential  elements  of  good  faith,  absence  of  no- 
tice, payment  of  value,  and  legal  estate  in  the  purchaser  at  one  time  con- 
stitutes a  complete  defense  of  a  bona  fide  purchase.  The  order  In  which 
these  elements  were  acquired  is  not  material. 

—United  States  v.  Detroit  Timber  &  Lumber  Co.,  131  Fed.  668 

67  C.  C.  A.  1 

Where  a  vendor  presents  conveyances  to  himself  prima  facie  valid,  and 
assures  the  purchaser  that  his  title  under  them  is  perfect,  no  duty  to  in 
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vestlgate  farther  Is  imposed  upon  the  buyer  In  the  absencij  df  other  facts 
and  circumstances  suggesting  investigation. 

^United  States  y.  Detroit  Timber  &  Lumber  Co.,  131  Fed.  668 

67  C.  C.  A.  1 
{  2»    Reatedies  of  Tender. 

Where  each  party  has  partially  performed,  and  hits  accepted  the  ben- 
efits of  partial  performance  by  the  other  party,  proof  of  the  amount  of 
damages  from  the  breach  of  the  vendor's  contract  to  convey  is  indispens- 
able to  the  defense  of  want  of  consideration  of  the  vendee's  promissory 
note  for  the  purchase  price,  based  upon  such  a  breach,  because  the  breach 
•     constitutes  a  defense  to  the  amount  of  the  damages  from  it  only. 

— Watkins  v.  American  Nat  Bank,  184  Fed.  36 67  C.  C.  A.  110 

%   3.    Remedies  of  pvrel&aser. 

The  measure  of  damages  for  the  total  breach  of  a  covenant  to  convey 
is  the  value  of  the  land  which  the  vendor  agreed  to  convey,  whenever 
the  purchase  price  has  been  paid,  and  whenever  a  prima  facie  liability 
of  the  vendee  to  pay  it  exists,  which  has  not  been  released,  abandonedL 
or  adjudicated  adversely,  and  which  the  vendor  insists  upon  enforcing. 
—Watkins  y.  American  Nat  Bank,  134  Fed.  36 67  a  0.  A.  110 

VERDICT. 

IMrecting  verdict  in  civil  actions,  see  **Trial,"  §  1. 

VESTED  REMAINDERS. 

Creation,  see  "Wills"  i  i. 

VICE  PRINCIPALS. 

See  "Master  and  Servant,"  (  1. 

WAGES. 

Of  master  of  vessel,  see  ''Shipping,*'  |  4. 

WAIVER. 

See  "Estoppel,"  $  L 

Of  6bjecHon9  to  particular  acts  or  proceedings. 
Of  exemption  of  homestead,  see  "Homestead,"  §  1. 
Of  objections  to  process  to  witness  to  appear  for  examination  before  trustee 

in  bankruptcy,  see  "Bankruptcy,"  §  4. 
Of  rights  as  to  district  in  which  suit  may  be  brought,  see  "Courts,"  S  1. 

WARRANTY. 

On  sale  of  goods,  see  "Sales,"  $  3. 

WATERS  AND  WATER  COURSES. 

See  "Navigable  Waters." 
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WILLS. 

Charitable  bequests  and  devises,  see  "Charides.** 

Construction  and  execution  of  trusts,  see  **TruetB.'' 

Restrictions  on  perpetuities,  see  "Perpetuities." 

State  laws  as  rules  of  decision  in  federal  courts,  see  ''Courts,**  |  !• 

§    1.    C«mstraetiom. 

Rev.  St  Mo.  1845,  c  32,  9  5,  provides  that,  where  any  conveyance  or 
devise  shall  be  made  whereby  the  grantee  or  devisee  shall  become  seised 
of  such  estate  in  lands  as  under  the  statute  of  entails  would  have  been 
held  an  estate  in  fee  tail,  every  such  conveyance  or  devise  shall  vest  an 
estate  for  life  only  in  the  grantee  or  devisee.  Section  6  provides  that 
where  a  remainder  shall  be  limited  to  take  effect  on  the  death  of  any 
person  without  heirs,  or  heirs  of  his  body,  or  without  issue,  'the  words 
*heirs'  or  'issue'  shall  be  construed  to  mean  heirs  or  issue  living  at  the 
death  of  the  person  named  as  ancestor."  A  will  contained  the  following 
devise  of  land  in  Missouri:  ''To  my  beloved  son,  •  •  •  my  natural 
son,  I  beqiieath  absolutely  [the  land  described],  •  •  ♦  with  the  ex- 
press understanding  and  restriction,  namely,  that  if  my  said  son  dies 
without  legal  issue,  descendants  of  his,  legitimate  issue  of  his,  said  lands 
shall  pass  to"  other  persons  named.  Held  tliat,  construed  as  required  by 
said  section  6  of  the  statute,  such  will  vested  the  son  with  the  estate  in 
fee  simple,  subject  to  be  devested  on  the  happening  of  a  contingency 
definite  in  iK)int  of  time,  to  wit,  upon  his  death  without  living  l^itimate 
issue,  and  that,  since  under  such  construction  an  estate  tail  would  in  no 
event  have  been  created,  section  5  of  the  statute  had  no  application. 

— Yocum  V.  Parker,  134  Fed,  205 67  C.  C.  A.  227 

In  the  interpretation  of  a  will  resort  should  not  be  had  to  one  part  of 
a  statute,  to  the  exclusion  of  another  which  has  a  direct  bearing  upon  the 
qu«*stIon,  and  by  applying  which  both  may  be  given  effect  in  proper  cases, 
and  the  statute  rendered  harmonious. 

— Yocum  v.  Parker,  134  Fed.  205 67  C.  C.  A.  227 

Where  a  provision  of  a  will  is  to  be  executed  In  the  state  wherein  the 
testator  was  domiciled  and  the  property  situated,  all  the  essential  facts 
being  local  In  that  state,  the  construction  and  effect  of  the  provision  are 
to  be  determined  In  accordance  with  the  law  of  such  state  at  the  time 
when  the  rights  of  the  parties  thereunder  accrued. 

^Brigham  v.  Peter  Bent  Brigham  Hospital,  134  Fed.  513 

67  C.  C.  A.  393 

A  testator,  by  one  paragraph  of  his  will,  directed  that  his  residuary 
estate  should  be  taken,  held,  managed,  and  invested  by  his  executors  for 
the  term  of  25  years ;  that  from  the  net  income  they  should  pay  certain 
si>ei'lfled  legacies ;  that  the  balance  of  the  net  income  should  be  added  to 
the  principal  of  said  estate,  so  that  the  same  should  be  accumulating  for 
the  said  term  of  25  years,  at  the  exi)lration  of  which  term  they  should 
procure  the  formation  of  a  cori>oratlon,  to  which  said  estate  and  its  ac- 
ciuuulations  should  be  transferred  to  be  by  it  used  and  employed  for  the 
puri)ose  of  founding  a  hospital  for  the  care  of  sick  persons  in  indigent 
circumstances  residing  in  a  sperlfled  county.  The  paragraph  closed  with 
the  words :  "And  I  give,  devise  and  be<iuenth  said  rest  and  residue  of  my 
property  and  estate  accordingly."  Held,  that  the  entire  estate  to  which 
the  paragraph  related  was  impressed  with  a  trust  in  favor  of  tbe  charity 
named  from  the  death  of  the  testator,  subject  to  the  subordinate  charge 
in  favor  of  the  legatees,  and  that  the  gift  vested  at  once  on  the  testator's 
death. 

—Brigham  v.  Peter  Bent  Brigham  Hospital,  134  Fed.  513 

67  a  a  A.  393 
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WITNESSES. 

See  "Evidence." 

Examination  by  referee  In  bankruptcy,  see  "Bankruptcy,"  §  4. 

Opinions,  see  "Evidence,"  §  3. 

I    1*    Ejcaiainatlon. 

It  Is  po  objection  to  the  cross-examination  of  a  plaintifTs  witness  that 
it  discloses  facts  tending  to  constitute  a  defense,  where  such  facts  relate 
directly  to  matters  about  which  be  testified  on  his  direct  examination. 
— Garlich  v.  Northern  Pac.  Ry.  Co.,  131  Fed.  837 67  C.  C.  A.  237 

WORK  AND  LABOR. 

Liens  for  work  and  materials,  see  "Mechanics'  Liens." 

WRITS. 

Particular  writs. 
See  "Execution";  "Injunction";  "Mandamus.** 
Writ  of  error,  see  "Appeal  and  Error." 

YEAR. 

Estates  for  years,  see  '*Land]ord  and  Tenant" 


[END    OF   VOLUME.] 
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